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NOTABLE CASE LAW 


Constitutional Law 

1. Can the rtiembers of legislatures created 

for Union Territories be treated as mem- 
bers of legislative assemblies of States 
for tlie purpose of electing the President 
of India under Article 54 (b) of the Con- 
stitution ? (No) 

AIR 1970 SC 2097 (Pt. M.) 

Co-operative Societies 

2 . M'hetlier powers of receiving reference 

given to Registrar, Co-opeiative Societies 
under Section 71 can be exercised bv 
persons appointed to assist him, and can 
the Government confer on them such 
poxvers? (Yes) AIR 1970 Orissa 227 

Criminal Procedure Code 

8. Can an Assistant to the Deputy Commis- 
sioner trj' an offence under Section 147 
Penal Code occurring within the limits 
of United Kliasi-Jaintia Hills Autonomus 
District ? (Yes) 

AIR 1970 Assam & Nagaland 130 
Income-tax 

4. Tlig premium received from the lessee by 

the owner of a forest leasing out the 
right to cut and remoxe trunks of forest 
trees leaving the roots and stumps intact 
capable of regeneration is income in the 
nature of revenue receipt and not a 
capital receipt. See Head Note 

AIR 1970 SC 2051 

5. Where a partner of a registered firm earn- 

ing agricultural as well as other income 
receix'es salarj' from the firm, can the 
whole of the salar)'' be included in his 
total income under Section 16 (1) (b) 
Income-tax Act ? (No. Only 40 ner 
cent of such salar)^ can be so included 
^ b} application of Rule 24 of the Income- 
tax Rules.) See Head Note 

AIR 1970 Mad 497 (Pt. A) (FB) 

Land Acquisition 

6. IMiether the Land Acquisition proceedings 

tonimenced either under the Travancore 
Land Acquisition Act (1089) or the 
Cochin Land Acquisition .\ct or the Cen- 
tral Land Acquisition Act (as amended 
bv Mad. .A.cts 21 of 194S and 22 of 
1953) in foice in Malabar area can be 


Land Acquisition (contd.) 
continued under the Kerala Land Ac- 
quisition Act 1961 (21 of 1962) ? (Yes) 
AIR 1970 Ker 301 (Pt. A) (FB) 

Limitation 

7. Where a sale of tarwad property by the 

Kamax'an of the tarwad to a mortgagee 
in possession is found to be invalid, does 
the mortgagee’s possession become ad- 
verse to the tanx'ad so as to bar its suit 
for redemption after 12 years from the 
date of sale ? (Yes) 

AIR 1970 Ker 305 (FB) 

Partnership 

8. Whether a salarx- drawn by a partner for 

his services rendered to the firm partake 
of the same character as his share of 
profits of the firm ? (Yes) 

AIR 1970 Mad 497 (Pt. B) (FB) 

Penal Code 

9. Does threat to electors of serious conse- 

quences if they do not change their deci- 
sion to nominate a certain person as 
their candidate in an election amount to 
an offence of interference with their right 
to vote at the election under Sec. 171-A, 
Penal Code. (No) 

AIR 1970 SC 2097 (Pt. A) 

10. Is the offence of. undue influence at an 

election under Section 171-C, Penal 
Code committed where the members of 
the Legislative Assembly of a State are 
threatened with President’s Rule if they 
elected a certain candidate to the office 
of the President ? (No) 

AIR 1970 SC 2097 (Pt. B) 

11. Does mere cariying or wearing of deadly 
weapon amoi nt to “using” deadly wea- 
pon within the meaning of Section 397, 
Penal Code ? (No) 

AIR 1970 Punj 532 (FB) 

Wages 

12. Does Section 5 (1) of the Minimum 
Wages A'ct confer unguided and uncon- 
trolled discretion on the Government to 
follow either of the alternative procedu- 
les prescribed in Clauses (a) and (b) of 
that sub-section and violate Aiticle 14 
of the Constitution ? (No) 

AIR 1970 SC 2042 (Pt. A) 
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SUBJECT INDEX 


Administration of Evacuee Property Act (31 
of 1950) 

Ss. 4 (2), 9, 12, 56 (2) — Administra- 
tion of Evacuee Properh' Rules, Rtile 14 (2) 
and (4) — Power of Custodian to cancel 
allotment or to terminate lease is subject to 
restrictions — Powers are administrative and 
for managing properties — Powers do not 
get transferred to purchasers of such proper- 
ties — Custodian’s power to eject persons 
without notice under Section 106. T, P. Act 
cannot he availed of bv the purchaser — 
(T. P. Act (1882), SecHon 106) 

Raj 272 D (C N 65) 

S. 9 — Custodian’s powers onh' admini; 

strative and for managing properties — ^ 
Transferees cannot claim those powers — 
See Administration of Evacuee Property' Act 
(1950), Section 4 (2) 

Raj 272 D (C N 65) 
S. 12 — Custodian’s powers only admi- 
nistrative and for managing properties — • 
Transferees cannot claim those powers — See 
Administration of Evacuee Property Act 
(1950), S. 4 (2) Raj 272 D (C N 65) 

S. 56 (2) — Custodian’s powers only 

administrative and for managing properties — 
Transferees cannot claim those powers — 
See Administration of Es’acuee Propertv Act 
(1950), S. 4 (2) Raj 272 D (C N 65) 

Administration of Evacuee Property Rules 
(1950) 

R. 14 (2) and (4) — Custodian’s powers 

only administrative and for managing pro- 
perties — Transferees cannot claim those 
powers — See Administration of Evacuee 
Propertv Act (1950), Section 4 (2) 

Raj 272 D (C N 65) 

Andhra Pradesh (Andhra Area) Co-operative 
Societies Act (6 of 1932) 

See under Co-operative Societies. 

Andhra Pradesh (Andhra Area) Co-operative 
Societies Rules 1932 
See under Co-operative .Societies. 

■Andhra Pradesh Rules for Selection of "Candi- 
dates for Admission to the Integrated 
M. B. B. S. Course 
See under Education. 

Avhitrarion Act (10 of 1940) 

S. 45 — Arbitration contemplated by 

Section 29 (3) of West Bengal Security Act 
(19 ol 1950) is subject to Arbitration Act 
Ss. 45 and 46 — See West Bengal Security 
Act (19 of 1950), Section 29 (3) (b) 

I Tripura 94 B (C N 27) 

S. 46 — Arbitration contemplated by 

S. 29 (3) of West Bengal Security Act (19 of 
1950) is subject to pros’isions of Arbitration 
Act by virtue of Ss. 45 and 46 — See West 
Bengal Sccuritv Act (]9 of 1950), S. 29 (3) 
(b) ' ' Tripura 94 B (C N 27) 

Army Act (46 of 1950) 

S. 160 — Army Rules (1954), Rule 70 

— Revision of finding or sentence — General 


Army Act (contd.) 

Court Martial reaffirming its finding on 'revi- 
sion and transmitting the proceedings for 
confirmation — Confirming authority is dis- 
satisfied with the finding can refer the case 
to its superior authority but cannot withhold 
confirmation and order retrial by another 
General Court Martial 

J. and K. 179 A (C N 44) 
Army Rules (1954) 

— — R. 70 — General Court Martial re- 
affirming its finding on revision — Confirm- 
ing authority cannot withhold confirmation 
and order retrial by another General Court 
Martial — See Army Act (1950), Sec. 160 
J. and K. 179 A (C N 44) 

Assam Agricultural Income Tax Act (9 of 
1939) 

S. 19 (I) and (2) — See Assam Agri- 
cultural Income Tax Act (9 of 1939), S. 30 

SC 2057 (C N 438) 
S. 20 (4) — See Assam Agricultural In- 
come Tax Act (9 of 1939), Section 30 

SC 2057 (C N 438) 

— — Ss. 30. 19 (1), 19 (2) and 20 (4) 

Best judgment assessment of escaped income 
cannot be made without notice under — Sec- 
tion 19 (2) or a notice under Section 30 

SC 2057 (C N 438) 

Assam Co-operative Societies Act (1 of 1950) 
See under Co-operative Societies. 

Assam Municipal Act (15 of 1957) 

See under Municipalitie.s. 

Assam Police Manual, Part V, (19G8-Edi- 
tion) 

R. 188 — Case diary without pagination 

— Various stages of investigation not correct- 
ly entered — Diary held not in conformity 
with Rule 188 and created suspicion 

Assam 137 C (C N 34) 

A.ssam Settlement of Forest Coupes and 
Mahals fay Tender System Rules (1967) 

Rr. 6 and 10 — Setting authority settl- 
ing mahal in favour of A, not on^ his ten- 
der, but on price mentioned in B’s tender 
— ^ Acceptance of A’s tender (after allowing 
him to raise his price stated in B’s tender) is 
not in conformity 'witli the Rules — Order 
of settlement set a.side in writ petition — 
(Constitution of India, .Article 226) 

Assam 142 (C N 35) 

R. 10 — Settling authority settling 

mahal in favour of A, not on his tender, but 
on price mentioned in B’s tender — Accept- 
ance of A’s tender after allowing him to raise 
his price is not in confoimity with the Rules 

— Order of settlement set aside in writ peti- 

tion -— See. Assam Settlement of Forest 
Coupes and Mahals bv Tender .System Rules 
(1867), R. 6 Assam 142 (C N S3) 

Bengal Co-operative Societies A.ct (21 of 
1940) 

See under Co-operative Societies. 



^ SUBJECT INDEX. A. I. R. 1970 DECEMBER 


Bengal Excise Act (5 of 1909) 

— — -S. 8 (1) (as amended in 1965), and Sec- 
tions 13, 44A, 85, 86 — - Rules under Sec- 
tions 85, 86, Rules 58 (d), 87 — ‘Control’ 
contemplated by Section 8 (2) — Control 
may be exercised by issuing general instruc- 
tion or direction — It cannot authorise Stats 
Government to issue specific instructioiis 
about disposal of particular application (Qvil 
P, C. (1908), Preawble — Interorelation of 
Statutes) — (Constitution of India, Art. 14) 
Cal 548 B (C N 110) 
S. 13 — ‘Control’ contemplated by Sec- 
tion 8 (2) — Control may be exercised by 
issuing general instruction or direction — It 
cannot authorise State Government to issue 
specific instructions about disposal of parti- 
cular application — See Bengal Excise Act 
' (5 of 1909), Section 8 (I) (as amended in 
1965) Cal 548 B (C N 110) 

S. 44A — ‘Control’ contemplated by 

Section 8 -(2) — Control may be exercised by 
issuing general instruction or direction — It 
cannot authorise State Government to issue 
specific instructions about disposal of parti- 
cular application — See Bengal Excise Act 
(5 of 1909), Sec. 8 (1) (as amended in 19^ 
Cal 548 B (C N 110) 

S. 44-A — Applicabibt>- — It cannot be 

said that section has no application at all 
to brewing licence Cal 548 C (C N 110) 
S. 85 — ‘Control’ contemplated by Sec- 
tion 8 (2) Control may be exercised by 
issuing general instruction or direction — 
It cannot authorise State Government to issue 
specific instructions about disposal of parti- 
cular application — See Bengal Excise Act 
(5 of 1909), Section 8 (1) (as amended In 
1965) Cal 548 B (C N 1X0) 

- ■■■■■ ■ Ss. 85, 86 — Roles under Section 85, 
Section 86, Rule 87 (3) — Renewal of brew- 
ing licence — Applicant is entitled to have 
application dealt with in accordance w'ilh 
law if conditions are similar to conditions 
when original grant was made, in material 
respects. (Obiter) Cal 548 E (C N 110) 

Ss. 83 (2) (c). 86 (3) — Rules under 

Sections S3, 86. Rules SS, 87, 207, 20S. 209 
— Brewing licence is of more permanent 
nature than vending licence 

Cal SJ8 D (C N 110) 

S. 86 — ‘Control contemplated by 

Section 8 (2) — Control may be 

exercised by issuing general instruction or 
direction — It cannot authorise State Gov- 
ernment to issue sjiecific instructions about 
disposal of particubu' application — See Ben- 
gal Excise Act (5 of 1909), Sec. 8 (I) (as 
amended in 1965) Cal 543 B (C A’ 10) 
— S. 86 — Renewal of brewing licence — 
Applicant is entitled to liave application 
dealt with in accordance with law if condi- 
tions are similar to conditions when oriRinal 
grant s\as made, in material respects. (Obiter) 
— See Bengal Excise Act (3 of 1909), S. 85 
Cal SIS E IC N 110) 


Bengal Excise Act (contd.) 

S, 86 — Rule 87 (as amended on 23-2- 

1967) — Amendments made to Rule 87 do 
not affect application for renewal for the 
year 1966-67 Cal 548 F (C N 110) 

^S. 86 (3) — Brewing licence is of more 

permanent nature than vending licence — 
See Bengal Excise Act (3 ol 1909), Sec- 
tion 85 (2) (e) Cal 548 D (C N 110) 

Rules under Rule 58 ■ — Brevring 

licence is of more permanent nature than 
vending licence — See Bengal Excise Act 
(5 of 1909), S. 85 (2) (e) 

Cal 548 D (C N 110) 
Rules under Rule 58 (d) — ‘Control con- 
templated by Section 8 (2) — Control may 
b« exercised by issuing general instruction 
or direction: It cannot authorise State Gov- 
ernment to issue specific instruction about 
disposal of particular application — See 
Bengal Excise Act (5 of 1909), S. 8 (1) (as 
amended in 1965) Cal 548 B (C N 110) 
Rules under Rule 87 — • ‘Control’ con- 
templated by S. 8 (2) — Control may be 
exercised by issuing general instruction or 
direction — It cannot authorise State Gov- 
ernment to issue specific instruction about 
disposal of particular application ~ See Ben- 
gal Excise Act (5 of 1909), Sec. 8 -(I) (as 
amended in 1965) 

Cal 548 B (C N 110) 
—■—.Rules under Rule 87 — Brewing 
licence is of more permanent nature than 
\ ending licence — See Bengal Excise Act. 
(5 of 1909), S. 85 (2) (e) 

Col 518 D.(C N 110) 
—Rules under Rule 87 — Amendments 
made to R. 87 do not affect application for 
renewal for the year 1966-67 — • See Bengal 
Excise Act (5 of 1009), Section 86 

Cal 548 F (C N 110) 

Rules under Rule 87 (3) — Renewal 

of brew-ing licence ■— Applicant is entitled to 
have applications dealt with in accordance 
xvath laxv if conditions are similar to condi- 
tions when original grant was made, in mate- 
rial respects. (Obiter) — See Bengal Excise 
Act (5 of 1909), Section 83 

Cal &18 E (C N 110) 

Rules under Rule 207 — Brewing 

licence is of more permanent nature than 
vending licence — See Bengal Excise Act (5 
of 1909), Section 85 (2) (e) 

Cal 543 D (C N 110) 

Rules under Rule 205 — Brewing 

licence is of more permanent nature than 
vending licence — See Bengal Excise Act 
15 of 1909). S. 85 (2) (e) 

Cal 548 D (C N 110) 

Rules under R. 209 — Brewing bcence 

is of more permanent nature than 
vending licence — See Bengal Exase Act (5 
of 1909). S. 83 (2) (e) 

Cal SiS D (C N 110} 
niliar Superior Judicial Service Rules (1916) 
See under Civil Services. 
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Bomba}’- Agricultural Debtor’s Relief Act (28 
of 1947) 

See under Debt Laws. 

Bombay Industrial Relations Act (11 of 1947) 

Ss. 27-A, 32, 33 — Union representing 

a workman filing application to Labour Court 
and further filing appeal — Withiawal of 
appeal ■ — Individual cannot reagitate grie- 
vance Guj 277 C (C N 42) 

S. 32 — Union representing a workman 

and filing application to Labour Court — ■ 
Further filing appeal to Industrial Court — 
Union wthdrawing appeal — The individual 
concerned has no locus standi to reagitate 
the grievance — High Court cannot grant 
relief even under Order 41, Rule 33, 
Civil P. C. as this provision is not made 
applicable — See Bombay Industrial Rela- 
tions Act (11 of 1947), Section 27-A 

Gu) 277 C (G N 42) 

S. 33 — Union representing a workman 

and filing application to Labour Court — Fur- 
ther filing appeal to Industrial Court — 
Union -withdrauang appeal — The individual 
concerned has no locus standi to reagitate 
the grievance — High Court cannot grant 
relief even under Order 41, Rule S3, Cml 
P. C. as this provisfon is not made applicable 
• — See Bombay Industrial Relations Act (11 
of 1947), S. 27-A 

Guj 277 C (C N 42) 

Calcutta Municipal Act (33 of 1951) 

See under Municipalities. 

C. P. and Berar Money-lenders Act (13 of 
1934. 

See under Debt Laws. • 

Central Sendees (Temporary Sendee) Rules 
1934). 

See under Civil Services. 

Civil Procedure Code (5 of 1908) 

■ — Pre — Interpretation of Statutes. 

See also Interpretation of Statutes. 

— ^Preamble — Interpretation of Statutes 

• — ^Fiscal statutes Retrospective operation 

of amendment udU not readily be inferred, 
so as to impose or enhance liabilit}' of citizen 
ex post facto — Rule applies even where 
statute is expressly retrospective in which 
case no greater jetrospectivity than e.xpressly 
given by statute wall be given — This 
principle applies with greater force _ where 
transaction has been completed prior to 
amendment ■ Cal 527 C (C N 105) 

Preamble — Interpretation of Statutes 

— Penal statute — Amendment — Not to 
be construed retrospectively in absence of 
express words — Act legal at time when done 

— Cannot be- made unlawful by construing 
subsequent amendment retrospectively — 
Such retrospective construction would be 
wider than immunitj' conferred by Art. 20 
(1) of Constitution Cal 527 D (G N 105) 


A. I. R. 1970 DECEMBER 7 

Cudl P. C.-(contd.) 

■ ^Preamble — Interpretation of Statutes 

— Rules under the Act — Harmonious 
construction should be striven for — See 
Bengal Excise Act (5 of 1909), S. 8 (1) (as 
amended in 1965) Cal 548 B (C N 110) 

^Preamble — InterpretaHon of Statutes 

— Harmonious construction — Legislative 
entries are to be harmoniously construed 

Pun) 528 F (C N 87) 

^Preamble — Interpretation of Statutes 

— Legislative entries — Words used tiiere- 
in must receive widest interpretation 

Pun) 528 I (C N 87) 

^Preamble — Judicial precedents — 

Principle of stare decisis stated — See Prece- 
dents SC 2007 B (C N 430) 

— ^Pre — Precedents — See also Precedents. 

Pre. — Precedents — Two consistent 

ruhngs of one High Court were preferred to 
one contrar}’- F. B. ruling of another High 
Court Orissa 237 C (C N 78) 

S. 2 (2) — Decree — Nullity — Since 

plaintiff did not institute hs, in proper sense 
and there was no defendant on record, decree 
is a nullity and has to be set aside 

Mad 503 B (C N 146) 

S. 2 (17) (h) — Commissioner of Corpo- 
ration of Calcutta is not Government servant 
— ■ See Civil P^ C. (1908), Section 80 

Cal 539 B (C N 107) 

Ss. 9, 47 — Andhra Pradesh (Andlira 

Area) Co-operative Societies Act (6 of 1932), 
Sections 51 and 151 — Andhra Pradesh 
(Andhra Area) Co-operative Societies Rules 
(1932), Rule 22 (12) — Registered Society 
purchasing debtor’s immovable propeity’’ in 
enforcement of award — Debtor’s failure to 
deliver possession — Suit for recovery of 
possession is maintainable — Section 47, Civil 
P. C. is no bar — Rule 22 (12) has no rele- 
vancy Andh Pra 446 (C N 74) 

S. 9 — Suit for eviction of tenant — 

Suit need not be filed in Mamlatdar’s court 
only, under Goa Daman and Diu Mamlatdar’s 
Court Act but in chil court also — See Goa, 
Daman and Diu Mamlatdar’s Courts Act 
(1960), S. 4 Goa 142 B (C N 26) 

S. 9 — Jurisdiction — Articles 59 and 

69 of Procedure Code of Pondicherr}' — ■ 
Fraud during liquidation proceedings on 
Foreign Court hawng jurisdiction — Fraud 
part of affairs of firm before its liquidation 

— Proper forum for seeking redress is Foreign 
Court or its successor court — Court of domi- 
cile will not exercise jurisdiction over matters 
which earlier were the subject of proper 
decision by a Foreign Court 

Mad 510 (C N 150) 

— S. 11 — Res judicata — Previous Rent 

suit under Section '228 (1), Orissa Tenancy 
^ct — Decision .does not bar fresh suit for 
contribution when defendants in fresh suit 
had not participated in Rent suit and had no 
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Ciwl P. C. (conld.) 

opportunity of being heard and issue of fraud 
was not involved in the former. 

Orissa 237 A (C N 78) 
S. 11 — Res judicata — Principles of 

— Suit for pre-emption decreed with direc- 

tion to deposit balance of pre-emption money' 
by particular date — Delay of two days in 
depositing money — No objection taken 
either in trial Court or in lower appellate 
Court or e\en in second appeal — Objec- 
tion to late deposit is deemed to have been 
waised and objection to framing of decree 
contrary to the directions in the judgment 
IS res judicata Punj 559 fC N 95) 

S 11 — Res judicata — Issue of law 

Tnpura 86 C (C N 23) 

S. 35 — Defamation — Damages — 

Costs of the litigation cannot be included in 
damages — See Torts 

Bom 424 G (C N 73) 
S 35 — Costs — .Appeal on two grounds 

— On one ground arguments going on for 22 
da\s and appellant failing — .Appellant suc- 
ceeding partially on the other ground — Held if 
appellant had confined his arguments only 
to second ground appeal would have been 
disposed of in not more than five or six days 

— Hence appellant should pay four-fifth of 

the costs of appeal to respondent and bear 
his own costs Bom 421 J (C N 73) 

S 47 — Registered Society' purchasing 

debtor’s immos'able property in enforcement 
of aw'ard — Debtors failure to deliver pos- 
session — Sint for recovery of possession is 
maintainable — Section 47 Cisil P. C. is no 
bar — See Civil P. C. (1908). Section 9 

.Andh Pra 440 (C N 74) 
— — S. 47 — Questions to be considered by 
executing Court — Validity of decree — 
Question as to, can be raised onlv on the 
ground that Court passing decree lacV^ in- 
herent junsdiction as to subject-matter or 
over parties arrayed before it - 

Manipur 86 A (C N 27) 
S. 47 — Execution proceedings — Ob- 
jection as to defect in plaint or application 
cannor 6e raised' 


. Manimir SG C (C X 27) 

S. 66 — Benami. See Benami. 

.S 73 <2) — Rateable distribution — 

One decree-holder attaching property not 
realising dues for want of bidders at execu- 
tion sale — Other decree-holder attaching 
properlv l>elonging to same judgment-debtor 
succeeding in realiration of slues — Fonner 
decree-holder having know ledge of execution 
liv til" latter — Former dtireo-holder Is en- 
titled to share raleably the realiTalion by 
the litter Mad 50t (C N 1-17) 

— S\ SO. 2 (1») (h) — Notice insler Sec- 
tion SO Qimmissioncr of Corporitioo of 
C.iicutt.i is not Cmemmenf scrvinl — Xntscc 
to I.im IS ri I necessary 

. „ Cal 539 B fC N 107) 

- — -s VO — N-.f.cp — Is cninIitHci piece- 
•tin. lor r-uuit.iuah l.tv of suit men ietr in- 
Orusi 239 S (C N 79). 


Civil F. C. (contd.) 

S. SO — Expression "any act purporting 

to be done by such public officer” — Ex- 
pression refers to past as well as future acts- 
of public officer — AIR 1861 Guj 85 and 
AIR 1960 Pat 530, Dissented from 

Manipur 90 (C N 90) 
S. 100 — Plea as to pecuniary jurisdic- 
tion of trial Court — Appellate Court refus- 
ing permission under Order 41, Rule 2 to 
raise question of junsdiction — High Court 
refused to allow it to be^ raised again in 
second appeal Orissa 215 B (C‘N 71) 

Section JOO — Second anpeal — Inten- 
tion behind executing document — If is 
question of fact Punj 516 B (C N 83) 

Section 100 — Suit for ejectment — 

Second appeal lies Raj 272 A (C N 65) 

S 107 — Evidence — Appreciation — 

See Evidence — Appreciation. 

Section 115 — Order passed by Single 

Judge m exercise of his revisional jurisdic- 
tion is not appealable under Cl. 12, Letters 
Patent (J. & K.) — See Letters Patent 
(Jammu and Kashmir), Cl. 12 

. J. & K. 190 A (C N 47) 

Section 113 — Revisional jurisdiction 

— Suit for bare declaration — No lis — 
Only one party (plaintifl) — Decree as 
prayed for obtained — Appeal not main- 
tainable. there being no unsucc-essfiil party 
— • Exercise of revisional junsdiction was 
jiislined Mad 503 A (C N 140) 

Section 115 — Trial Court holding that 

K intment of Commissioned under O. 26, 

9 would .amount to abdication or dele- 
gation of powers of Court to Commissioner 
— By suen erroneous xiew Court held tlee- 
linod to exercise jurisdiction to appoint Com- 
missioner — Failure justified intcrfcrrmcc in 
revision • — See Civnl P. C. (ISOS), Order 26. 
Rule 9 M>s 314 B fC N 75) 

Section 115 — Application under O, Si, 

Rule 3-3 filed before appellate Court — Dis- 
misval of — Appeal not maintainable — ■ 

IS 6y way' af revisio.'i peiWion — 

Civil P. a (lOOS), Order 41. Rule 33 

Punj 519 B (C N SS) 

-s Section 115 — Jurisdiction — Question 

of limitation — Decision though it rcl.ifes I'J 
qitestiun of jurisdiction of Court, order of 
Court based on wrong decision on limitation 
or absence of decision not an oriler ssilhout 
jimsdiction Punj 531 D 1C N 92) 

Order 1, Rule 9 — Non-joinder of 

ties — Persons interestetl in suit impleaJ-’d 
— Persons not intcresteil rot inmlca'l«l — 
Suit ca-mut be tiismisscd — See ConstifiifiO" 
of India. Article 220 Punj 530 A fC N SO) 

Order 2, Rule 2 — .Su.t for pirtit.on bs 

co-shirrr — No ob’etticn fjVm bv def'O- 
di'.l for partnl pirtilimi — ■ SuL^equ'oit suit 
Ir.r pirtitioii of i-crfaiii propertv left out tu 
earber xuA t«» pound tint evisteuco of *h-s 
r'trperty was not known to plainlifs w.is iwit 
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Cull P. C. (contd.) 
barred by Order 2, Rule 2 

Orissa 231 (C N 76) 
Order 2, Rule 6 — Consolidation of suits 

— Essentials Tripura 89 A (C N 24) 

Order 3, Rule 1 — Pleader can move 

application on behalf of client 

Tripura 82 B (C N 21) 
■ Order 6, Rule 2 — Plea that suit pro- 

perties were private properties and that there 
was no trust private or public — Case 
argued before Supreme Court that proper- 
ties were partly of private trust and partly 
private property — Defendant cannot be al- 
lowed to set up a case whollv inconsistent 
with that pleaded SC 202o‘ B (C N 432) 
Order 6, Rule 2 — Suit claiming exemp- 
tion under Sec. 16 (1) Provident Funds Act 

— Allegations of material facts in plaint 

without proof not .sufficient to claim exemp- 
tion as pleadings are not evidence — See 
Employees’ Provident Funds Act (19.521, Sec- 
tion 16 (1) Bom 418 (C N 72) 

Order 6, Rule 2 — Claim on entirely 

new grounds — Not sustainable — Claim im- 
plicitly founded in pleadings, is however, 
maintainable Guj 284 C (C N 43) 

Order 6, Ride 4 read with Order 7, 

Rule 6 — Particulars to be given where ne- 
cessary’ — Fraud — Plea of, as a ground for 
exemption from limitation as required by 
Order 7, Rule 6 — Plaintiff must set forth 
particulars of fraud alleged — Mere general 
words such as fraud or collusion are quite 
ineffective to give legal basis for plea in ab- 
sence of particular statements of fact 

Andh Pra 440 A (C N 73) 

Order 6, Rule 17 — Amendment of 

plaint — Suit for eviction of trespasser from 
land belonging to Association — Amendment 
application to incorporate in plaint history of 
Association and details of acquisition of land 
by it from Government — By proposed 
amendments neither new case nor new cause 
of action would be introduced — Rejection 
of amendment on ground that it would 
change basic structure of suit held not pro- 
per Manipur 81 (C N 25) 

Order 7, Rule 7 — Events happening 

during pendency of suit — See Civil Ser- 
vices — Fundamental (6th Amendment) 
Rules (196.5), Para 3, Clause (c) 

Guj 2.57 G (C N 40) 

. Order 17, Rules 2 and 3 — Case ad- 

journed becau.se Presiding Officer was on 
leave — Date adjourned is not for hearing 
of case — Decree passed on such date will 
fall under Rule 2 and not under Rule 3 

Tripura 82 A (C N 21) 

Order 17, Rule 3 — After filing of 

plaintiff’s evidence on commission case ad- 
journed because' Presiding Officer was on 
leave — Defendant absent on adjourned date 

— Decree passed is not one on contest — 
See Civil P. C. 090S), Order 17, Rule 2 

Tripura 82 A (C N 21) 

• Order 18. Rule 9 — Compliance with 

— Option to be e.xerci.sed before other parly 


Civil P. C. (contd.) 

enters evidence — AIR 1956 San 52, Dissent- 
ed from Raj 278 B (C N 67) 

-Order 21, Rule 35 — Suit for posse.ssion 

of vacant land — Buildings put ud pendente- 
lite — Removal in execution — Building put 
up prior to institution of suit — Remedy sug- 
gested All 648 B (C N 92) 

Order 21, Rule 92 — Sale subject tO' 

confirmation — Property does not vest in 
Auction-purchaser unless sale is confirmed - — 
See Companies (Court) Rules (19591, R. 273 
SC 20.37 A (C N 433)' 

Order 22, Rule 4 — Procedure in case 

of death of one of the respondents — Appli- 
cation for bringing L. Rs. of deceased long 
after limitation — Praier for condonation of 
delay on the ground that appellants did not 
know of his death — Held that appeal had 
abated as ignorance of death of a parts’ was 
no sufficient cause for condonation of delay 
Punj 556 A (C N 93) 

Order 22. Rule 4 — Death of one of 

the respondents — Second appeal against 
judgment and decree in suit for possession by 
plaintiffs as appellants ' — Abatement of ap- 
peal against one respondent — Appeal be- 
came incompetent as a whole and could not 
be proceeded with as against surviving res- 
pondents Punj 556 B (C N 93) 

-Order 23, Rule 1 (2) (b) — Withdrawal 

of suit — Want of notice under Section 80. 
Civil P. C. is a technical defect, and plaintiff 
ought to be allowed to withdraw suit with 
permi.ssion for a fresh suit 

Orissa 239 B (C N 7^) 
-Order 26, Rule 5 — Commission to exa- 
mine witness not resident in India — No 
reciprocal arrangement recognised by High 
Court existing between countiv in which wit- 
ne.s.s resides and India — Party has no right 
to issue of Commission Tripura 93 (C N 26) 


Order 26, Rule 8 — Evidence on com- 

mi.s.sion when may be read as evidence in suit 

— Party must satisfv Court that its case falls 
within ambit of Rule 8 (a) or must secure 
specific order from Court under Clause (b) 

— Where this is not done, suit cannot be 

decreed on basis of ei'idence recorded on 
commission. Tripura 82 C (C N 21) 

-Order 26, Rule 9 — Object of local in-’ 

vestigation under — Investigation is merelv 
to a.s.sist Court Mys 314 A (C N 75) 

-Order 26, Rule 9, Section 11.5 — Trial 

Court holding that appointment of Commis- 
.sioner under Order 26. Rule 9 would amount 
to abdication or delegation of powers of court 
to Commissioner — By such erroneous view 
Court held declined to exercise jurisdiction 
to aopoint Commissioner — Failure justified 
interference in res-ision 

Mys 314 B (C N 75) 

-Order 26, .Rule 9 — Suit for partition 

and possession — ^’Defendant’s claim for im- 
provements — Issue of commission — Direc- 
tions to defendant and plaintiff 

Mys 314 C (C N 75)' 



10 


SUBJECT liNDEX, A. 1. R. 1970 DECEMBER 


Chil P. C. (comd.) 

— — Order 26, Rule 9 — Suit for partition 
and possession — Defendants’ claim for im- 
provements on the suit properties — Claim 
can be decided by talong evidence by Court 
and matter is not to be ascertamed by Com- 
missioner — Local investigation by Commis- 
sioner however will be useful in decision of 
the question Mys 314 (C N 75) 

Order 29, Rule 1 — Reference of dis- 
pute to Registrar under Assam Co-operative 
Societies Act (1950) — Form of — See Co- 
operative Societies — Assam Co-operative So- 
cieties Act (I of 1950) (as extended to Mani- 
pur). Section 85 Manipur 86 D (C N 27) 

Order 33, Rule 5 (d-1) (as amended in 

Madras and adopted in Andhra Pradesh) 
— Rejection of application on ground of 
limitation — Enquirj' should be confined 
only to allegations m plaint — (Deletion of 
Rule 5 (d-1) and amendment in Rule 5(d) so 
far as Andhra Pradesh is concerned, suggest- 
ed.) AIR 1948 Mad 433 and AIR 1949 Mad 
591 and AIR 1956 Mad 271 and AIR 1956 
Mad 677, Dissented from 

Andh Pra 411 A (C N 67) 
—Order 33, Rule 6 (as amended in Madras 
and adopted in Andhra Pradesh) — Enquiring 
Into pauperism — Enquiry is confined only to 
prohibition contained in R. 5 which has re- 
ference only to allegations in pauper peti- 
tion and not d« hors the said allegations 
—Enquiry on basis of pleas raised by defen- 
dant is not permitted — (To avoid confusion 
and uncertainty it is susqested that Rule 6 
as amended In Madras should be deleted so 
far as Andhra Pradesh is concerned) — AIR 
1936 Mad 271 tc AIR 1936 hfad 677. Dis- 
sented from Andhra Pra 411 B (C N 67) 
■ Order 41. Rule 2 — Point not rabed in 
trial Court cither in pleading or in argument 
• — Not considered in appeal i 

■ Cal 539 (C N 107) 

■ — ■ Order 41, Rules 4 and 33 — Defamation 

— Damages — One decree against all de- 

fendants — Variation in appeal must be 
esw sAnfcniihtrt not appeaiing 

Bom 424 1 (C N 73) 

Order 41, Rule 22 — Provision of Order 

41. Rule 22 applies to appeals under Letters 
^tenl (^l.) Cl. 15 — See I.«tters Patent 
(Calcutta), Cl. 15 Cal 518 A (C N 110) 
^rdcr 41, Rule 33 — Defam.'ition 

— Damages — One decree against all de- 
fCDd.ants — Variation in appeal must be wen 

against defendant not appealing See Civil 

P. C. (190S), Order 41. Rule 4 

Bom 424 I (C N 73) 

Order 41, Rule 33 — Power of Court of 

appeal — Power may be exercised in fasmir 
ol respondents or parties who has-e not filed 
appeal or cross-ohiection — Two suits for 

rre-emption filed by h\o persons Both 

cpusoliiitcsl by trial Court — Dismissal 
Appeal aeainsf. preferred by 
“ respondent whi 

nled application coder Onler 41, Rule S3 , 


Osil P/ C. (contd.) 

Application is liable to be rejected — The 
ri^ts and interests of both were quite dif- 
ferent and distinct Punj 519 C (C N 84) 
— :-Order 41, Rule 33 — Union represent- 
ing a workman and filing application to 
labour Court — Further filing appeal to In- 
dustrial Court — Union withdrawing appeal 
— The individual concerned has no locus 
standi to reagitate the grievance — High 
Court cannot grant relief even under O. 41. 
Rule 33, Civil P, C., as this provision b not 
made applicable — See Bombay Industrial 
Relations Act (II of 1947), Section 27-A 

Guj 277 C (C N 42) 
Order 41, Rule 33. Section 115 — Ap- 
plication under Order 41, Rule 33 filed before 
appellate -Court — Dismissal of — Appeal 
not maintainable — Relief is by way of revi- 
sion petition Punj 519 B (C N 84) 

CIVIL SERVICES 

—Bihar Superior Judicial Sersice Rules 
(194C) 

Rule "3 (2) — Amendment of Schedule 

appended to Rules — l^gradation of post 
amounts to amending Scnwule — Can be 
done retrospectively — Publication in Gazette 
b not necessary Pat 432 C (C N 78) (FB) 

Rule 16 (e) — Seniority — Determiaa- 

(fon of — Officer working on special post — 
Upgradation of post — Officer deemed to 
have officiated 'in promoted post “O'" 
of upgradation — Recourse to upgradation or 
post IS valid if done without violarinc any 
law or principle Pat 432 B (C N 78) (FB) 

Rule 16 (e) — Expression “may have 

been allowed to officiate continuously" means 
actual and continuous offiefaJion and not fic- 
tional or notional one — Seniority cannot 
be given on basb of notional or fictional offi- 
cialion , Pat 432 A (C N 78) (FB) 

— Central ' Sersices (Temporary Scnices) 
Rules (1965) 

Rule 5 (1) (a) — Temporary Govern- 
ment Servant — iVofice of fermmaOon of Jin' 
\icc under Rule 5 (1) (a) without any adverse 
remark — SeTXXints junior to him retained in 
service — Notice challenged on grounds ih'it 
it b only a cloak for actual punishment of 
dismissal without giving opportunity and that 
it \iolalcs hb ri^ts under Article 16 — ’ 
Held, such a notice could not be regarded as 
ammmting to any type of punishment or even 
a stigma — Nor din it offend Article 16 

Mys 302 (C N 72) 
—Fundamental (Gth Amendment) Rule* 
(19G5) 

^F. R. 56 (b) (i) amended bv substitutloa 

of new Rule 56 (a) — Amendment RnW 
made by President under Article 309, ProsTW 
and Clause 5 of Article J43 — Amended rule 
clarifies scope of original rules increa** 
ing age of retirement as amended bv office 
memorandum which memorandum had come 
into farce ex proprio sigore on their issuaaco 
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Services — Fundamental (Gth-Amend'* 
ment) Rules (contd.) 

— The new rule does not bring them into 
force for first time and does not bring about 
any new change in the matter of age of su- 
perannuation or premature compulsory'' retire- 
ment Guj 257 F (C N 40) 

^Para 3, Clause (c) — Pre.-April 1938 

ministerial Central Government, ser\'ant fall- 
ing witliin pur%’iew of Rule 56 (b) (i) of un- 
amended F. R. as it stood on relevant date 
held entitled to benefit of 6th Amendment 
and is entitled to be retained in sei^ace till 
Ills attainment of 60 years of age — The civil 
ser\’ant held could invoke the new rule, which 
had come into force during pendency of pro- 
ceeding in which he had claimed to continue 
in service upto 60 years of age under origi- 
nal F. R. 56 (b) (i) — Civil P. C. (1908), 
Order 7, Rule 7 Guj 257 G (C N 40) 

— ^Fundamental Rules 

^Rule 56" (b) (i) — Pre-April 1938 ap- 
pointment of hlinisterial Central Gov'em- 
ment Servant — Age of compulsory retire- 
ment raised from 55 to 58 years pre- 
condition being efiBciency and phy- 
sical fitness — By subsequent memorandum 
dated 31-12-1963 superannuation age raised 
to 58 years without annual orders and made 
applicable to pre-April 1938 servants — 
Government’s right to retire servnnt after 
reaching 55 years age, upon tliree months’ 
notice, not abolished — Pre-April 1938 ser- 
s’ants put on par with other Govemihent ser- 
vants — Memorandum of 31-12-1963 created 
substantive rights and h'abilities irrespective 
of the fact that the changes were not incor- 
porated in F. R. 56 (b) (i) and were not 
gazetted and were not in usual form — 
Memorandums not being contrary to any pro- 
visions of Constitution, were rules under Arti- 
cle 309 made by the President 

Guj 257 A (C N 40) 

Rule 56 (b) (i) — Retirement age ex- 
tended to 58 years by Presidential Memoran- 
dum — Pre-April 1938 serv'ant on leave pre- 
patorv' to retirement on age of 55 years as 
per original rule when memorandum came 
into force is entitled to its benefit — He 
could not be said to have retired before ex- 
piry' of leave . Guj 257 B (C N 40) 

^Rule 56 (b) (i) — Absolute right of 

Government to reh’re Gov'emment servant on 
3 months’ notice after he' has attained age of 
53 years is restriction on normal right of 
Government servant to continue in service 
till he attains age of 58 y'ears — Order of 
retirement serv'ed on 28-12-1963 giv'ing op- 
tion to retire on 14-3-1964 date on vvhjch the 
Goveniment serv'ant attained age of 55 y'ears 
or proceed on leave admissible preparatory' 
to retirement — Gov’emment servant going 
oil, leave of 22 months as admissible — 
Notice held not in pursuance of Govern- 
ment’s absolute right, not being 3 months' 
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Civ'll Services — Fundamental Rules (contd.) 
notice — No instraction for procedure for 
review issued — Order cannot be said to be 
one of compulsory' retirement in exercise of 
Government’s absolute pow'er — Order is il- 
legal and unconstitutional 

Guj 257 C (C N 40) 
Rule 56 (i) (as amended by Fundamen- 
tal (6th Amendment) Rules (1965)) — Com- 
pulsory’ retirement — Notice — Impugned 
order passed on 18-12-1963 — Amended 
rule cannot be relied upon to canvass the 
view that notice was giv’en under Clause (J) 
Guj 257 H (C N 40) 

Rule 56 (j) (as amended by Fundamen- 
tal 6th' Amendment) Rules (1965) — Power 
to compulsorily' retire Gov'emment servant 
after attainment of 55 y'ears is exercisable 
only' if die authority is of opinion that it is 
in public interest to do so 

Guj 257 I (C N 40) 

— Indian Audit and Accounts Department 
(Accountant General Posts and Telegraphs) 
■Transfer of Officers and other Staff RuIes^ 
1968 

^Rule 2 — Rules relate to conditions of 

services — Rules do not confer unfettered 
discretion in their implementation 

Delhi 230 A (C N 54) 

Rule 6 — Validation of invalid promo- 
tion made under prev'ious Rules — Valida- 
tion is legal and so not mala fide 

Delhi 250 C (C N 54) 

— ^Jammu and Kashmir Civil Services (Tempo- 
rary' Service) Rules (1961) 

Rule 3 — Status of quasi permanent 

Government servant — Essentials 

J and K 184 D (C N 46> 

— ^Orissa Administrative Services Class 11 
(Recruitment) Rules (1959) 

^Rule 6 and Regulations framed under 

Rule 6 — Reg. 10 — Reserv'ation for Sche- 
duled Castes — Competitiv'e examination by 
State Public Service Commission — Public 
Service Commission recommending 33 candi- 
dates for ‘A’ Class posts and 53 for B class 
posts — Scheduled Caste candidate standing 
105th in order of merit recommended for 
‘B’ class post — Candidate appointed to ‘B’ 
class post cannot claim appointment to ‘A’ 
class post on the basis of reserv'ation in ‘A’ 
class posts Orissa 224 A (C N 74) 

— Orissa Civil Services (Classification, Control 
and Appeal) Rules (1930) 

R. 15 — ‘Reasonable opportunity’’ — Op- 
portunity' contemplated is same as contemplat- 
ed in Article 311 (2) of Constitution — Com- 
phance with each of requirement laid down 
in rule must normally be insisted upon 

Orissa 220 A (C N 73) 

Rule 15 — Reasonable opportunity — 

Rieht of cross-examination — Delinquent not 
given opportunity of knowing contents ol 
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Ci\Tl Senices — Orissa Ciril Services {Classi* 
Scation, Control and Appeal) Rules (conld.) 
documents \shicli were goini; to be utilized 
against him in enquiry’ — Realism?* this in- 
firmity delinquent called upon after entpiiry 
was o\er to offer another explanation against 
charges — But enquiry not reopened — 
Held enquiry proceedings were liable to be 
quashed a.s delinquent was denied rirdit of 
cross-examining svitncsses in support of 
charges — (Constitution of India, Article 
311 (2)) Orissa 220 B (C N 73) 


— Punjab Civil Scrsices (Judicial Branch) 

Rules (1951) 

Rule 7 — Who can dismiss — See Con- 
stitution of India, Article 311(1) 

Punj 514 A (C N 89) 

— Punjab Cisil Sen-ices (Punishment and 

Appeal) Rules (1952) 

T.xx'ix; ‘i — Xil 

services for unsuitability — Regular enquiry 
not essential Punj 544 C (C N 90) 


— Railway Eslablishmenl Code 
— — Vol. I R 1713 — Disciplinary authority 

— Duty of Cal 345 C iC N 109) 

Vol I. Rule 1713 (2) — Right of de- 
linquent employee to get assistance of de- 
fence Itelper is statutory — - Examination of 
defence-helper as prosecution witness — No 
substitute oven neither emplosee made 
aware that he can nominate another person 

— Punishment order is invalid for non-com- 
pliance with Rule 1713 (2) 

Cal 515 D (C N 109) 

^%'ol. I. Rule 1731 — Order removing 

emplovee from service — Punishing aulhontv 
not filling date of giving effect to removal 
order — Date filled in bv other officer 
Propriety ■ Cal 515 B (C N 109) 

Vol. I, Rule 17.31 (ii) (a) — Appeal 

against order of punishment to General Mana- 
ger — Complaint about .procedure follow- 
ed — Appellate order not dealing with ques- 
tion whether procedure under this Buie was 
fol'owcd or such non-comnliance resulted in 
failure of j'usticc — AnpeJJ.ilc order is inva- 
lid Cal 545 A (C N 109) 


— R.-ijastlian Service Rules (1951) 

— — Rule 1 ( (h) — Power of Government to 
stispcnd hrm of servant on his substantive 
post Pros isioual transfer of Government 
servant to State Electrioty Board — Tailnre 
to suspend hen does not result in termination 
ot services under the State 

Rrde IS — Cfncmment servants lien on 

ms pf>st — Govomn-e it r-p’ovee provjsional- 

IV transfcrrcvl to State CWtruUv Boml 

I.OSS of v-rvKc c.miKt he i.-fcrrcl 

ment faiWl to n'»ntr<,n srvti'le 
he 

■ loco Ub IC 511 (R„y Bevtrs- 
R.ii 2fil \ ic N Bl) 


' Gove 


(S'if Services — Rajasthan Service Rules' 
(conld.) 

_ Rule 141 (as in force in 195S) — Bar 

on transfer of (government Servant to foreign 
service without his consent — Jn absence of 
express or implied orders of Government 
tfansfer without consent does not result in 
termination of services. 1969 Lab IC 513 
(Raj). Reversed Raj 261 B (C N 61) 


(Companies Act (1 of 1956) 

Sections 2 (7), 6 — A co-operafiv e so- 
ciety IS specificallv excluded from definition 
under Section 2 (7) — Companies Act, under 
Section 6. not being applicable to co-operative 
societies, co-operative societv cannot be class- 
ed as a corporation Cal 557 B (C N 111) 

_ Section 6 — A co-operaive society’ is 

<;pect(icalK excluded from definition under 
Section 2 (7) — Companies Act. under Sec- 
\vw. ‘S, wj/i to c'l-o^jffxat.i.vc 

soacties..co-operalivc society cannot be cl.iss- 
e<l as a corporation — Sec CAmp.inies Act 
(1956). Section 2 (7) Cal 557 B (C N 111) 
Comparues (Court) Rules (1959) 

Rule 273 — - Sale subject to confirmation 

Properly does not vest iti auction pur- 
chaser unless sale is confirmed — Before con- 
firmation Court must satisfy itself that price 
fetched is reasonable — Sale confirmed with- 
out being so satisfied — Confirmation is not 
proper exercise of jurisdiction — (Civil'P. C. 
(190S). Order 21. Rule 92) 

SC 2037 A (C N 433) 

Rule 27.3 — Sale held not by public 

auction and without due jMiblicity — Confir- 
piation of such sale — Prejudice is inherent 

Court in anpeal will set aside cnnfirmalian 

SC 2037 B (C N 433) 

Constitution of India 

Pre — Interpretation of Statutes. 

See Interpretation of Statutes. 

, Art. 14 — Power conferred under 

Section 5{l). Minimum Wages Act is ra* 
jjrbitrary or unguided 

SC 20J2 A (C N 435) 

Art. 14 — State can fix different T?tts 

of minimum wages for different industries 
or different localities 

SC 2C42 G (C N i3a) 

, Arts. 14. 16 — Eauahtv before lavj 

ond eoualitv' of opportunitv in matters c. 
public employment — Determination o- 
seniority of Grada I Accounts Clerks o- 
Railway Establishment — Procedure fen 
oontained in provisions of Indian Ra'-' 
wavs Establishment Manual is not vio’J' 
five of Arts. 14 and 1C 

SC 2178 (C N HR 
■ Art 14 — Income-tax Act d''’” 
fiection 2r'7(2) <a1. (bl — Cis'^sification b”: 
|Vf«»n Cl.vuses (n) and (b) — Being bx'ca 
on date of filing return, it is v.clJ dtf’ nr'-* 
— No viol-'tion of Article 14 

AH €23 C (C N C-B (^6/ 

.Art 14 — Income-tax Act (tf'C5‘- 

Rection 2^7 (2) (fi and (g) — Cl.v^sif.ca’tto 
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Constitution of India (contd.) 

Tsetween Cls. (f) and (g) — It is based on 
date of completion of assessment — No 
nexus with object to be achieved — Clause 
(h) is xdtra vnres — (1968) 70 ITR 293 

(All), Overruled; (1967) 64 ITR 285 (Madh 
Pra) and AIR 1969 Madh Pra 72 and C. M 
W. No. 1247 of 1967, D/- 24-2-1969 (Delhi), 
Dissented from 

All 620 D (C N 89) (FB) 

Art. 14 — Equality before law — Rule 

3 (a) and Appendix 1 of Rules for selec- 
tion of candidates for admission to the 
integrated M.B.B.S. Course, in Medical 
Colleges in Andhra Area of Andhra Pra- 
desh for year 1968-69 are not unconstitu- 
tional — Categorisation of several N.C'C 
Certificates in order of preference is bas- 
ed on rational differentia and is not dis- 
criminatory Andh Pra 404 A (C N 65) 

Art. 14 — Prevention of Food Adulte- 
ration Act (1954). Pre, Ss. 12, 19 — Act 
does not violate Article 14 

Cal 520 C (C N 104) 
^Ai't. 14 — Statute conferring unbrid- 
led and unguided power — It would be 
ultra vires Art. 14 — See Bengal Excise 
Act (5 of 1909), S. 8(1) (as amended in 
1965) Cal 548 B (C N 110) 

^Art. 14 — Equality before law — 

Condition 7 of Mysore Foodgrains Whole- 
sale Licence and Retail Licence — No 
criteria for determining what transactions 
are speculative — Condition No. 7 (i) in 
the licence is void on account of vague- 
ness and uncertainty. 

Mys 289 D (C N 69) 

^Art. 16 — Equality before law and 

equality of opportunity in matters of 
public employment — Determination of 
seniority of Grade I Accounts Clerks of 
Railway Establishment — Procedure for, 
contained in provisions of Indian Rail- 
ways Establishment Manual not violative 
of Arts. 14 and 16 — See Constitution of 
India, Art. 14 SC 2178 (C N 447) 

^Art. 16 — Person not an aspirant to 

the post cannot challenge appointment as 
contravening Art. 16 — See Constitution 
of India, Art. 226 Ker 312 C (C N 52) 

^Art. 16 — Termination of temporary 

Government servant though juniors re- 
tained — Art. 16 if violated — See Ci\dl 
Services — Central Services (Temporary 
Ser\-ices) Rules (1965), R. 5(1) (a) 

Mys. 302 (C N 72) 

^Art. 16(1) — Equality of opportunity 

in matters of employment — Seniority 
list — Selection for- promotion on the 
basis of s?niority-cum-merit — List con- 
trary to the rules governing seniority — 
Public servant in that list entitled to claim 
relief on footing that he is denied equality 
of opportunity SC 2092 (C N 445) 

^Art. 19(1) (a) — Freedom of speech 

and expression — Right is subject to law 
of contempt — See Contempt of Courts 
Act (1952), S. 3 SC 2015 (C N 431) 


Constitution of India (contd.) 

^Art. 19(1) (f) — Kerala University 

Act (9 of 1969), S. 63 — Provisions of 
S. 63 which affect both minority institu- 
tions and majority institutions are ultra 
vires Art. 19(1) (f) in respect of both 

SC 2079 C (C N 443) 
Arts. 19(1) (g), 226 — Statute prohi- 
biting trade in dangerous commodity or 
activity — Challenge to constitutionality 
of — Grounds Cal 520 D (C N 104) 

Art. 19(1) (g) — Prevention of Food 

Adulteration Act (1954), Pre, Section 2(i) 
(f) — Act or Section 2 (i) (f) in particular 
is not violative of Article 19 (1) (g) on 
ground of v^agueness Cal 520 E (C N 104) 

Art. 19(1) (g) — Collection of cus- 
toms duty on exports and imports is res- 
triction upon fundamental right, guaran- 
teed by Article 19(1) (g) — Such restric- 
tion can only be justified under authority 
of law — Imposition or collection of cus- 
toms duty ultra vires — Fundamental 
right is infringed — Refund can be order- 
ed in writ proceedings 

Cal 527 I (C N 105) 


^Art. 19 (1) (g) afid (6) — Right to 

carry on business — Condition No. 2 (a) 
in Form-B of the wholesale licence, is in- 
valid in so far as it prohibits a wholesale 
dealer from purchasing foodgrains -at 
places other than those specified in such 
licence for carrying on business 

Mvs 289 B (C N 69) 

Art. 19 (1) (g) and (6) — Right to 

carry on business — Condition No. 9 in 
Licence as prescribed by Mysore Food- 
grains (Wholesale) Dealers Licencing 
Order, 1964, is reasonable 

Mys 239 F (C N 69) 

Art. 19 (1) (g) and (6) — Right to 

carry on business — Conditions 3, 4 and 
10 of wholesale and retail licences under 
Licencing Orders, 1964 of Mysore are not 
unreasonable restrictions 

Mys 289 H (C N 69) 

^Art. 19 (1) (g) and (6) — Clause 11 

(d) of Licencing Orders of Mysore, 1964 
are arbitrary, unguided and uncontrolled 
and violative of Article 19 

Mvs 289 J (C N 69) 


Art. 19 (1) (g) and (6) — Power of 

search under Cl. 11 (b) of Licencing 
Orders of Mysore of 1964 is valid 

Mys 289 L (C N 69) 

Art. 20 — Penalty proceedings under 

Section 297 (2) (g) of Income-tax Act 
(1961) — Article 20 is not applicable 

‘ All 620 B (C N 89) (FB) 


Art. 20 (3) — Conviction on presump- 
tion arising out of possession of heroin — 
A.ccused’s right to be conwcted upon find- 
ing of guilt bevmnd reasonable doubt is 
not infringed — No impermissible pres- 
sure on accused to testify in his defence 
— See Evidence Act (1872), S. 114, Ulus (a) 
USSC 82 (C N 12) 
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Constitution of India (contd.) 

^Art. 30(1) — Kerala University Act 

(9 of 1969) — Validity ~ S. 48(2). (4) and 
(6). S. 49 (2), (4) and (6). S. 53(1). (2). (3) 
and (9), S. 56 (2) and (4). S 58 and S. 63 
are ultra vires Art. 30(1} in respect of 
minority institutions 

SC 2079 A (C N 443) 

Arts. 31 (2). (2A). 31-A (1) (b) — 

Kerala University Act (9 of 1969), S. 63(1) 
— Is ultra vires Art 31. 

SC 2079 B (C N 443) 

^Art. 31 (2) — Taking over aided 

schools of local bodies — It is compulsory 
acouisition — Article must be satisfied — 
Section 3 (2) of Punjab Local Authorities 
(Aided Schools) Act (22 of 1959) and Sec- 
tion 52 (1) (g) of Punjab Munidpal Act 
are void AIR 1966 Punj 232, Reversed 
SC 2182 F (C N 448) 
^Art 31-A — Saving of laws for ac- 
quisition — Punjab Co-operative Societies 
(Amendment) Ordinance (1969) — Punjab 
Co-operative Sodetiea (Amendment) Act 
(1969) — Ordinance and Act are not viola- 
tive of Arts. 14 and 19. as being protect- 
ed by Art. 31-A Punj 528 B (C N 87) 
—Art 31-A (1) (b) — Kerala Univer- 
sity Act (9 of 1969), S. 63 — Is ultra vires 
Art 31 — See Constitution of In^a. Arti- 
cle 31 (2) (2A) SC 2079 B (C N 443) 


—Art 32 {2-A) (as applied to Jammu 
and Kashmir) and Constitution of Jammu 
and Kashmir Section 103 — Other remedy 
open ■— Order of confirming authority 
under Army Act — Order manifestly in- 
valid being unwarranted by any provi- 
sions of the Act or Rules — Wgh Court 
will not refuse to grant relief under its 
wnt jurisdiction on the ground that alter- 
native remedy available under Act was 
not availed of — (Constitution of India. 
Article 223) J &.K 179 B (C N 44) 

^Art. 32 (2A) (J &'K1 — Existence of 

alternative remedy — Effect — See Con- 
stitution of Jammu & Kashmir. S. 103 
J & _K 184 A (C N 46) 
— — ^rt 54 (b) — 'Legislative Assemblies 
of the States’ — Union territories are not 
States — Legislatures created under Art. 
239A are not letdsUUve assemblies of 
States SC 2097 M (C N 446) 

Art. 58 — Presidential and Vice-Presi- 
dential Elections Act (1952). S. 5 (2) — 
Validity — Cannot be considered as cur- 
tailing rights under Article 58 

SC 2097 N (C N 416) 
Art- 71 — Presidential and Vice-Pre- 
eidratial Elections Act (1952). Part III — 
VaUditv — Not ultra vires Article 71 (1) 
ol the Constitution SC 2097 G (C K 416) 
“ “ Arts. 71, 245 — Presidential and Vjce- 

Prcsidential Elections Act (1952) S 21 

\ahditv — Not ultra vires on ground 
that rule-making power suffers from vice 
ot e*ce«tve delegation ot legislative 
SC 2097 H (C N 416) 


Cou'ers 


Constitution of India (contd.) 

^Art. 71 (1) — Part III of Presidential 

and Vice-Presidential Elections Act (1952) 
containing S. 18 not being ultra vires 
Art 71 (1). petitioners cannot challenge 
election of President on grounds other 
than those mentioned in S. 18 

SC 2097 O (C N 416) 
^Art, 77(2} — Authentication — Au- 
thorities empowered to authenticate, 
duties of Delhi 250 E (C N 54> 


^ArL 77(2) — Authentication — Even' 

type of Order of President has to be 
authenticated Delhi 250 F (C N 54) 

^Art. 133 (1). Cls. (a) and (c) — Grant 

of certificate under Clause (a) on ground 
that subject matter of dispute is incapa- 
ble of valuation — Erroneous. C. W. J -.C. 
Nos. 197 and 234 of 1968 (Pat). Reversed 
SC 2041 (C N 434) 
^Art. 133(1) — Final Order — Mean- 
ing of — Question is not whether order 
has far-reaching consequence advemely 
affecling rights of parties but whether, 
by itself, it has determined rights of par- 
ties — Order in %vTit appeal reversing 
o^er in writ petition that delay in filing 
an application was not condonable is not 
a final order 

Andh Pra 438 (C N 72) 

^Art. 133(1) — Final order — Meaning 

of ’ ■ Tripura 86 A (C N 23) 

Art. 133(1) — Civil Proceeding — 

IVhat is Tripura 86 B (C N 23) 

Aft. 133(1) (c)'— Substantial question 

of law Tripura BG D (C N 23) 

Arts. 134(1) (c) and 136(1) — Point of 

law not argued before High Court — 
Cannot be raised for first time before 
Supreme Court In appeal under Art. 134 
(1) (c) Ihoueh it can be raised in appeal 
under Art. 13B(1) — High Court cannot 
grant certificate for urging the point not 
argued belare it 

Manipur 82 A (C N 23) 

^Art.’ 134(1) (c) — Leave to appeal -- 

Power to grant Certificate — Nature and 
exercise of Manipur 82 B (C N 2^1 

^Arls. 136 and 226 — Appeal to 

Supreme Court — Ad interim injunction 
granted by High Court in petition chal- 
lenging validity of order of State Govern- 
ment regarding sale of liquor — High 
Court reselling liberty of State to move 
High Court for vacating order — Peti- 
tion by State for vacating order — High 
Court directing all remaining applications 
in proceedings to be listed for hearing and 
confirming its previous order granting 
stay — Held that the order of the High 
Court granting ad interim injunction was 
purely temporary made with a view to 
investigate whether the petitioners had 
right to the relief claimed and the appeal 
by the State Gm'eniment w-as not main- 
tainable. SC 2101 (C N 413) 

^Art. 133 (1) — Powers under Arts 

J36 fT) and 434(1) (c) — Distinction be- 


15 


SUBJECT INDEX, A. I. R. 1970 DECEMBER 


Constitution of India (contd.) 

tween — See Constitution of India, Art 

134 (1) (c) Manipur 82 A (C N 26) 

^Art. 141 ■ — Precedent — High Court 

not competent to distinguish a Supreme 
Court decision on facts — Doctrine of 
"Obiter per incuriam” (Obiter of the 
Court) or distinguishing case on facts ap- 
plies to concurrent courts 

Gui 277 D (C N 42) 

^Art. 162 — Power to issue writs — 

Writ of Quo Warranto — Rules referable 
to article relating to appointment not 
having force of law — Violation of, can- 
not sustain writ — See Constitution of 
India, Art. 226' Ker 312 A (C N 52) 

jArt. 162 — Power under Art. 162 is 

subiect to Art. 235 — See Constitution of 
India, Art. 235 Pat 432 H (C N 78) 

^Art. 166 (1) — Conduct of Govern- 
ment business — Officer working on spe- 
cial post — Upgiadation of that post — 
Order need not be expressed in the name 
of Governor Pat 432 E (C N 78) (FB) 
Art. 226 — Natural Justice — Princi- 
ples of ‘ — See Natural Justice 
Art. 226 — Natural justice — Princi- 
ples apply to exercise of administrative 
power as well SC 2042 C_,(C N 435) 

^Art. 226 — Notification under Sec- 
tion 334(4) of Assam Municipal Act — It 
can be challenged on ground of absence 
of authority or that it was made for 
collateral purpose — See Municipalities — 
Assam Municipal Act (1956) (15 of 1957), 
S. 334 (1) & (4) SC 2072 A (C N 441) 

Art. 226 — "Spepulative petition” — 

Objection not raised to preliminary noti- 
fication under Section 334 (1) of Assam 
Municipal Act signifying intention to pro- 
vide improved arrangements in a speci- 
fied area — Petition challenging validity 
of notification filed after years of consti- 
tution of Notified Town Committee 
and only after tax was demanded — Held, 
that it was a speculative petition and the 
High Court was in error in allowing it 
and declaring the notification as illegal. 

-Decision of High Court of Assam, Re- 
versed SC 2072 B (C N 441) 

^Art. 226 — Order of High Court 

granting ad interim injunction — Appeal 
to Supreme Court — Not maintainable — 
See Constitution of India, Art. 136 

SC 2191 (C N 449) 

Art. 226 — Extraordinary jurisdiction 

— 'Exercise of — Writ petition challeng- 
ing penalty proceedings — Validity of as- 
sessment order cannot be challenged — 
Statutory remedy cannot be allowed to 
be by-passed — Income-tax Act (1922). 
Section 66 All 620 A (C N 89) (FB) 
Art. 226 — Natural justice — Institu- 
tion of penalty proceedings under inap- 
plicable or unconstitutional law — Pro- 
ceedings must be quashed — Plea that 
penalty imposed is less than minimum 
prescribed 'under law is not tenable • — 


Constitution of India (contd.) 

Income-tax Act (1961), S. 297(2) (g) 

All 620 F (C N 89) (FB) 
^Art. 226 — Regional Transport Au- 
thority abusing its powers by granting 
temporary permits in quick succession 
under Motor Vehicles Act — Its action is 
liable to be corrected by grant of writ — 
See Motor Vehicles Act (1839), S, 62(c) 

Andh Pra 419 B (C N 68> 

;-Art. 226 — Discretionary power vest- 
ed in settling authority to accept or refuse 
tender under Assam Settlement of Forest 
Coupes and Mahals by Tender System 
Rules 1967 — Settlement not contemplat- 
ed by the Rules — Settlement set aside 
in writ petition — See Assam Settlement 
of Forest Coupes and Mahals by Tender 
System Rules (1967), R. 6 

Assam 142 (C N 35) 
— Art. 226 — Petition, under — Omis- 
sion to state in petition about existence or 
prosecution of alternative remedy — 
Effect Cal 520 A (C N 104) 

Art. 226 — Petition under Article 226 

— Challenge to unconstitutienality of Act 

— Locus standi of petitioner to maintain 

petition Cal 520 B (C N 104) 

Art. 226 — Grounds to challenge con- 
stitutionality of statute — See Constitu- 
tion of India. Art. 19(1) (g) 

Cal 520 D (C N 104) 

Art. 226 — Findings arrived at by 

Customs Authorities in the absence of 
procedural irregularity cannot be disturb- 
ed in ^vrit petition Cal 527 E (C N 105) 
Art. 226 — Relief under — Govern- 
ment passing certain order without juris- 
diction — Reliance cannot be placed on 
undertaking given by petitioner to abide 
by decision of Government ■ — Petitioner 
is not thereby disentitled to relief under 
Article 226 ' Cal 548 G (C N 110) 

^Art. 226 — Who can apply — Person 

aggrieved — Writ petition by mere deal- 
ers in katha challenging validity of Rule 
prescribing certain standards of quality 
for manufacture of katha on ground that 
they were impossible of attainment — 
Petitioners cannot make such grievance 
which concerns only persons engaged in 
manufacture of katha 

Delhi 267 B (C N 58) 

^Art. 226 — Other remedy not availed of 

—No appeal filed against order granting 
temporary permit — Writ petition to 
quash order on ground of illegality appa- 
rent on face of record — Writ petition is 
maintainable even if remedy of appeal is 
not availed of Goa 137 B (C N 24) 

^Art. 226 — Natural justice — Judge 

or adjudicator with a bias is disqualified 
Guj 277 B (C N 42) 

^Art 226 — Other remedy open — 

Order of confirming authority under 
Army Act — Order manifestly _ invalid 
being unwarranted by any provisions of 
the Act or Rules — High Court will not 
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refuse to grant relief under its writ juris- 
diction on the ground that alternative 
remedy available under Act was not 
availed of — See Constitution of India, 
Art 32{2A) (as applied to Jammu and 
Kashmir) J & K 179 B (C N 44) 

Art 22G — Writ of quo warranto — 

Rules relating to appointment not hanng 
force of law — Violation of, cannot sus- 
tain writ — (Constitution of India. Arti- 
cle 162) Ker 312 A (C N 52) 

Art 226 — Power to issue writs — 

New grounds — Motion for writ of Quo 
Warranto — Illegality of appointment on 
the ground of contravention of Article 16 
not put forward in the petition cannot be 
urged at the final hearing 

Ker 312 B (C N 52) 

Art 223 — Quo Warranto — Person 

not an aspirant to uhe post cannot chal- 


Constitution of India (contd.) 
quashed in certiorari 

Puni 554 A (C N 92) 

Art 226 — Will of Certiorari — Order 

passed without considering question of 
limitation — Order not liable to be set 
aside on ground of relative application 
having been filed oeycnd limitation 

Punj 554 B (C N 92) 

^Art 226 — VMt of certiorari — New 

point — Question of limitation not raised 
before tribunal — Question cannot be 
raised for firs*^ time in writ petition 

Pun; 554 C (C N 92) 

^Art 226 — Ceitiorari — Tribunal’s 

order on question of limitation, when 


liable to be quashed 


Punj 554 E (C N 92) 


Art. 226 — New point — New ground 

requiring investigation of facts cannot be 
raised Raj 27C A (C N 66) 


lenge appointment as contravening Arti- 
cle 10 — (Constitution of India Art 16) 

Ker 312 C (C N 52) 

Art 226 — Quo Warranto — Order of 

appointment though violating Article 16 
constitutes sufficient answer to motion 
for writ — Reason is possession of public 
office under Government order Is not 
usurpation of offi e for which alone Quo 
Warranto lies — Hence ground under Art. 
16. though it may be heard in motion for 
certiorari or prohibition cannot be heard 
in Quo Warranto Ker 312 D (C N 52) 
——Art. 226 — • New point on certain facts 
not mentioned in petition — Though ordi- 
narily such contention not to be permitted, 
accuracy of (actual basis of statement not 
being disputed it uas allowed to be urged 
Orissa 213 A (C N 70) 

Art. 226 — New plea — Omission to 

raise jurisdictional point before depart- 
mental authority - No bar to urging that 
point in writ proceedings 

Punj 52.5 B (C N 86) 

Art. 226 — Joinder of parties — Only 

persons really interested need be joined 
— Allegation that certain right-holders 
whose fields would be irrigated bv dis- 
- puted water-course not joined as parties 
— No record before Court. to verify the 
fact — Petition c-iimot be dismissed 

Puni 539 A (C N 89) 

Art. 226 — Cldtm for dismissal of 

petition cm ground of suppression of facts 
— Prior suit on similar grounds filed bv 
petitioner against one of the respondents 
in petition and others ashing for a diffe- 
rent relief — Non-mention of suit in peti- 
tion docs not amount to suppre'sioo 

run! 533 B (C N 89) 
—Art. 22G — Certioren — Order with- 
out iuri'diction — Decis.on cn question of 
limitation lliouch relating to iurudiction 
o( deciding court, en order parsed on basis 
of erroneous deciuon cboiit limitation or 
without suo motu noticing bar of limita- 
tion is not an order without iunsdiction — 
Order not a nullity so as to be liable to be 


^Art 226 — Limitation — Limit by 

which party can come to writ court is 
date by which he could have brought suit 
for relief claimed m petition 

Tripura 94 A (C N 27) 
^Art 227 — Section 104 of Constitu- 
tion of Jammu and Kashmir corresponds 
to Art 227 — Sec Letters Patent (Jammu 
St Kashmir). Cl. 12 

J & K 190 A (C N 47) 
—Art. 233 — Post of Additional Dis- 
trict and Sessiorta Judge although not 
subordinate to. is of grade lower than that 
of District and Sessions Judge — Vacancy 
In post of District Judge cannot be equat- 
ed with vacancy in post of Additional 
District Judge Pat 432 F (C N 78) (IB) 
—Arts 233. 235 — Appointment of Dis- 
trict Judge — Power vests in Governor 
— Prior consultation with High Court 
necessary Pat 432 G (C N 78) (FB) 

Art. 233 — Word ’ posting" — Mean- 
ing of Pat 432 1 (C N 78) (FB) 

Art. 235 — Disciplinary- proceedings 

against judicial officers — High Court 
alone is competent to hold enquiry- — 
Appointment of High Court Judge as 
enquiring authority by Governor though 
made at in'iance of Chief Justice could 
not be regarded even_ in substance 
appointment made at instance of 
Court when under icsolution of 
Court only full Court was empowered to 
make such appointment — Report 
punishment'recoinmended also not 
dcred by High Court — Punishment base" 
on report of such enquiry is void .. 

Mvs 309 A (C N ri) 

Art 235 — Appointment of Distriri 

Judges — Power vests in Governor ar.d 
not in High Court — S^e Constitution o. 
India Art. 233 Pat 432 G (C N 7«1 

Arts 235. 162 — Seniority of officers 
employed in Stale Judicial Sersicc 7* 
Determination of — Fenver vests soPIv 
‘High Court — Exercise of power is su^ 
ject lo Rules framed under Article 3^ 
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— State Government cannot fix seniority 
'in exercise of power under Article 162 as 
it is siibiect to power under Article 235 

Pat 432 H (C N 78) (FB) 

Art, 245 — See Constitution of India, 

Art. 71 SC 2097 H (C N 44G) 

Art. 246 — Puniab Co-operative So- 
cieties fAmendmejit) Ordinance (1969) — 
Puniab Co-operative Societies (Amend- 
ment) Act (1969) — Act and Ordinance 
are not a colourable exercise of power 

Punj 528 A (C N 87) 

Art. 246 — State Legislature can 

regulate functioning of Co-operative So- 
cieties engaged in business of banking 
by virtue of Entry No. 32 of List 2 of 
Sch. 7 — Entries 43 and 45 of List 1 of 
Sch. 7 not attracted 

Puni 528 C (C N 87) 
^Art. 304 (a) — Tax on goods imported 

— Permissibility 

Mad 494 B (C N 144) (FB) 

■ ^Art. 309 — Rule- making powers — 

President and the Legislatures can respec- 
tively make rules and statutes to validate 
retrospectively iirv'alid administrative ac- 
•£ions and invalid statutes 

Delhi 250 B (C N 541 

^Art. 309 — Rule-making powers not 

restricted to rules which- are administra- 
tive in nature — Authentication of statu- 
tory instrutnen'‘s can also be done under 
wArt. 77(2) Delhi 250 D (C N 54) 

^Art. 309. Proviso — Framing of rules 

— Power of authority under Proviso — 
Can be exercised both prospectively and 
retrospectively In absence of appropriate 
.legislation Pat 432 D (C N 78) (FB) 

Art. 311 — Departmental enquiry 

against Police Sub-Inspector who was 
allowed to cross efficiency bar — Charges 
of inefficiency and dishonesty — Charges 
based on adverse confidential reports of 
■superior Officers — Reports relating to 
period earlier than the year in which he 
was allowed to cross efficiency bar should 
mot be considered in enauiiw 

SC 208S B fC N 444) 
Art. 311 — Temporary Railway ser- 
vant havdng no lien on post — Termina- 
tion of sendee in exercise of power under 
R. 149 Railway Establishment Code — 
Nothing to show that any slur or stigrna 
was cast on petitioner — Order is v’^alid 
Assam 131 E (C N 33) 
Art. 311 — Notice terminating tem- 
porary Gov'ernment servant — Validit-y — 
'See Civil Services — Central Ser'dc-'’s 
TTemnorary Services) Rules (19651. Rule 
-5(1) (a) Mvs 302 (C N 72) 

^Art. 311 — Disciplinary proceedings 

■against iudicial officers — High Court 
alone competent to hold enquiry — See 
-Constitution of India. Art. 235 

Mvs 309 A (C N 74) 
Art. 311 — Disciplinary nroceedings 

— Natural justice — In the absence of a 

(December) 1970 Indexes/2 


Constitution of India (contd.) 
rule successor Enquiring Officer can sub- 
mit report on evidence recorded by his 
predecessors — No violation of principles 
of natural justice — AIR 1961 Gui 63, 
Dissented from Orissa 213 B (C N 70) 

Art. 311(1) — Termination of service 

of Subordinate Judge appointed by Gov- 
emment in the name of the Governor — 
Chief Minister can dismiss because he is 
not subordinate to the appointing autho- 
rity Punj 544 A (C N 90) 

^Art. Sll (2) — Departmental enquiry 

— Dismissal of Police Sub-Inspector — 
Charges of inefficiency and dishonesty 
based on adverse reports of superior Offi- 
cers — Such Officers, tliough available, 
not examined to enable Police Sub-Ins- 
pector to cross-examine them — Refusal 
of the right to exaniine such witnesses 
amounted to denial of reasonable oppor- 
tunity of showing cause against the action 
of dismissal — Dismissal not legal 

SC 2086 A (C N 444) 

^Art. 311(2) — Duty of punishing au- 
thority under Article 311(2) and under 
Rule 1713 of Railway Establishment Code 
compared — See Railway Establishment 
Code, Vol. I. R. 1713 

Cal 545 C (C N 109) 

^Art, 311(2) — Illegal order of com- 
pulsory retirement in apparent exercise 
of Government’s absolute power — “Order 
mentioning unsuitability as reason in at- 
tempt to bring order within terms of 
Fundamental Rules — Compulsory retire- 
ment however, has no stigma attached 
to it — Held no express words in order 
throwing any stigma — Order not one of 
'removal’ within meaning of Art. 311(2) 

Gui 257 D (C N 40) 

Art. 311(2) — Permanent Government 

servant — Compulsory retirement — 
Three months’ notice as required by rules 
not given — Notice held illegal and in- 
effective — Defect cannot be cured by 
paying three months’ salary in lieu of 
notice, since this would amount to intro- 
ducing concept of relationship betv/een 
the master and servant — Employee being 
a permanent Government servant has 
right to security of his service tenure as 
guaranteed by Constitution, subject of 
course to the rule of superannuation and 
rule of compulsory retirement — More- 
over there is no service rule that upon 
payment of salars’’ in lieu of notice a ser- 
vant can be compulsorily retired 

Gui 257 E (C N 40) 
Art. 311 (2) — Reasonable oppor- 
tunity — Right of cross-examination — 
Delinquent not given opportunity of 
knowing contents of documents which 
were going to be utilised against him in 
enquiry — Realising this infirmity delin- 
quent called upon after enquim was over 
to offer another explanation against 
charges — But enquiry not reopened — 
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Held enquiry proceedings were liable to 
be quashed as delinquent was denied right 
of cross-examining witnesses in support of 
charges — See Civil Services — Orissa 
Civil Service (Classification, Control and 
Appeal) Rules (1930). R. 15 

Orissa 220 B (C N 73) 
Art 311 (2) — Reasonable opportuni- 
ty — What is Onssa 220 C (C N 73) 
^Art. 311 (2) — Reasonable opportun- 
ity — Representation by lawyer — De- 
linquent not having knowledge relating to 
cross-examination — Charges serious and 
documents bulky and many — Witnesses 
in support of charges too many — Held 
disciplinary authority acted contrary to 
spirit of Article 311(2) in denying repre- 
sentation by lawyer at enqui^, enquiry 
was thus vitiated 

Orissa 220 D (C N 73) 

^Art 311(2) — Show cause notice — 

Termination of Subordinate Judge’s ser- 
vices — Chief Secretary to Government 
is proper authority to issue it 

Pun] 544 8 (C N 90) 
—Art. 335 — Reservation m services 
for Scheduled Castes and Scheduled Tri- 
bes — Candidates found ur^t cannot 
claim appointment despite reservation 

Orissa 224 B (C N 74) 

Arts. 362, 363 — Art 362 does not 

restrict powers of legislature — Ex-ruler 
is not exempted from personal appearance 
in Court in absence of express provbion 
In Criminal P C. Rai 281 (C N 68) 
Art. 363 — Art. 362 does not restrict 
powers of legislature — Ex-ruler is not 
exempted from personal appearance In 
Court in absence of express Provision in 
Cr. P. C. — See Consftitution of India 
Art. 362 Raj 281 (C N 68) 

— — Sch. 7, List 1, Entry 43 — Co-opera- 
tive Societies doing banking business are 
taken out of Entry 43 of List 1 and deli- 
berately put in Entry 32 of List 2 — State 
Legislature is competent to regulate func- 
tioning of guc.H Co-operative Societies 
„ , Puni 528 D (C N 87) 

ScK 7. List 1. Entry 43 — On har- 
monious Construction, business of banking 
falls within Entry No 43 whereas corpo- 
rations and matters relating to them fall 
within Entr>’ No. 43 

o u n , . T, G (C N 87) 

—Sch. 7. Ust 1. Entry 45 — Banking — 
On narmonious construction, business of 
banking falls within Entry No. 45 where- 
as Corporations and matters relating to 
them fall within Entry No. 43 

o u _ ♦ , « H (C N 87) 

Sch Lbt Entry 32 — Incorpo- 
m.ion etc — Co-onerative Societies doing 
business are taken out of Entry 
r V*.'^ * deliberately nut in Entry 
of List 2 — Stale Legislature is com- 
^ .enl to ^ul.ite functioning of such^- 
oi^rative Soaetics 

Pun) 528 E (C N 87) 


Constitution of Jammu and Kashmir 

S. 45 — Order terminating service 

issued for and on behalf of Governor — 
Order signed by Secretary to Government 
— It is. by virtue of R 13 of Jammu and 
Kashmir Government Business Rules to 
be deemed to have been properly authen- 
ticated — Its validity cannot be ques- 
Uoned J & K 184 B (C N 46> 

S. 103 — Wrongful termination of 

service — Existence of right to claim 
damages — Does not deprive the person 
to have a declaration that termination was 
unfaw/ul — In appropriate cases court 
may order that he should be treated as 
lawfully in service — (Constitution of 
India (J & K). Art. 32 (2-A) ) 

J & K 184 A (C K 46) 

S. 104 — Order passed under by 

Single Judge, is nothing but an order 
made in exercise of supervisory jurisdic- 
tion and hence not appealable under 
cl 12. Letters Patent (J. At K ) — See 
Letters Patent (Jammu & Kashmir), 
Clause 12 J & K 190 A (C N 47) 

S. 104 — Jurisdiction conferred under, 
is not an original jurisdiction 

J fit K 190 B (C N 47) 
S. 126 — Contract authorising Gov- 
ernment to terminate service without as- 
signing any reasons by • giving three 
months’ notice ~ Order not mentioning 
that service to stand terminated at expiry 
of three months from its receipt *7 *’*0 
benefits accrued to servant nor 
away nor aspersion cast on him — Or<^r 
cannot be said to have been passed by 
wav of penalty ^ Incumbent fs not en- 
titled to protection of S. 126 

J & K 184 C (C N 45) 

Contempt of Courts Act (32 of 1952) 

S. 3 — Acts or words spoken tending 

to obstruct administration of justice — 


Cootxari Act (9 of 1872) 

S. 10 — Deed — Construction — See 

Deed — Construction. 

Ss. 39. 73 — Copyright Act (1957). S- 

55 — Agreement between author and P’jb* 
Usher — Breach in respect of payment of 
royalties and rendition of accounts — Dis- 
charge by breach can be implied — Re- 
medy after discharge is only for darmP^f 
Madh Pra 261 G (C N 46^ 

S 64 — "Benefit under the contract 

— Meaning of Punj 549 (C N 81) 

S. 69 — Joint liability — Contribu- 
tion 6uit for — Joint wrong-doers 
entitled to sue for contribution AI»* 
1951 All 774 (FB). Dl««cntcd from 

Orissa 237 B (C N 72) 

S. 73 — Publishing agreement b?" 

tween ass'gnee of author and publisher 
Held, rendition of accounts of rovslfi^ 
and pa^^nent thereof by publisher were 
fundamental obligations of contract, upo® 
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breach of which, assignee was entitled to 
treat contract as discharged by breach — 
After discharge assignee’s remedy was 
in damages for alleged infringement of 
his copyright for the subsequent period 
sjid not for royalty — Quantum of dama- 
ges would be the loss of business profits — 
See Contract Act (1872), S. 39 

Madh Pra 261 G (C N 46) 

CO-OPERATIVE SOCIETIES 

— Andhra Pradesh (Andhra Area) Co-ope- 
rative Societies Act (6 of 1932) 

S. 51 — Award under — Executabi- 

lity — ■ See Civil P. C. (1908), S. 9 

Andh Pra 446 (C N 74) 
S. 151 — Award under — Not exe- 
cutable as a decree — See Civil P. C. 
(1908), S. 9 Andh Pra 446 (C N 74) 

— ^Andhra Pradesh (Andhra Area) Co-ope- 
rative Societies Rules (1932) 

^R. 22 (12) — Registered Society pui-- 

chasing debtor’s immovable property in 
enforcement of award — Debtor’s failure 
to deliver possession — Suit for recovery 
of possession is maintainable — Rule 22 
(12) has no relevancy' — See Civil P. C 
(1908), S. 9 - Andh Pra 446 (C N 74) 

— ^Assam Co-operative Societies Act (1 of 
1950) 

S. 63 — Jurisdiction of Registrar to 

entertain disputes — Registrar can enter- 
tain disputes concerning such properties 
if it touches business of society 

Manipur 86 B (C N 27) 

Ss. 85 and 100 (as extended to 

Manipur) — Manipur Co-operative So- 
cieties Rules (1959), Rule 61, Eorm 
No. 5 — Reference of dispute by society 
to Registrar — Signing of. by Chairrnan . 
and Secretary of Society by adopting 
Form 5 is not in contravention of S. 85 or 
O. 29, R. 1 — Civil P. C. (1908), O. 29, 
R. 1 Manipur 86 D (C N 27) 

— — S. 100 — See Co-operative Societies 

— Assam Co-operative Societies Act 
(1950), S. 85 

Manipur 86 D (C N 27) 

— Bengal Co-operative Societies Act, 1940 
(21 of 1940) 

S. 19 — Secretary of a Co-operative 

Society is not a public servant either 
under Cl. (10) or under Cl. (12) or Cl. (11) 

— See Penal Code (1860), S. 21 

Cal 557 A (C N 111) 

— ^Manipur Co-operative Societies Rules 
(1959) 

;R. 61 — Reference of dispute to Re- 
gistrar — Signing of, by Chairman and 
Secretary of Society by adopting Form 5 
is not in contravention of S. 85 or O. 29, 
R. 1 — See Co-operative Societies — 
Assam Co-operative Societies Act (1 of 


Co-operative Societies — Manipur Co- 
operative Societies Rules (contd.) 

1959) (as extended to Manipur), S. 85 

Manipur 86 D (C N 27) 

— Orissa Co-operative Societies Act, 1951 
(11 of 1952) 

Ss. 8, 71 — Government empower- - 

ed to confer all powers of Registrar on 
persons appointed to assist him under sub- 
section (1) of Section 8 — Powers exer- 
cisable under Section 71 by Registrar can 
also be exercised by officers appointed to 
assist him, when such power is conferred 
on them by Notification under S. 8 (2) — 
O. J. C. No. 104 of 1967 (Orissa), Over- 
ruled • Orissa 227 (C N 75) (SB) 

S. 71 — Government empowered to 

confer all powers of Registrar on person 
appointed to assist him under sub-sec- 
tion (1) of S. 8 — Powers exercisable 
under Section 71 by Registrar could also 
be exercised by officers appointed to 
assist him, when such power is conferred 
on them by Notification under S. 8(2) — 
See Co-operative Societies — Orissa Co- 
operative Societies Act, 1951 (11 of 1952), 

S. 8 Orissa 227 (C N 75) (SB) 

— ^Punjab Co-operative Societies (Amend- 
ment) Ordinance (10 of 1969) 

^Pre. — Punjab Co-operative Societies 

(Amendment) Act (1969), Pre. — Ordin- 
ance and Act are constitutionally valid 
Punj 528 J (C N 87) 


Copyright Act (3 of 1914) 

S. 1, Sch. 1 — Original work — Tests 

— Originality in text books on arithmetic 
lies in skill and labour of author — Copy- 
right Act (1957). S. 13 

Madh Pra 261 B (C N 46) 

Ss. 1, 2 and Sch. 1 — Infringement of 

copyright — : Tests to determine — Copy- 
right Act (1957), Ss. 13, 51 

Madh Pra 261 F (C N 46) 
S. 5. Sch. I ■ — Assignment of copy- 
right in %vriting — Court has to give effect 
to actual bargain unless words therein do 
not convey correct intention of parties 

Madh Pra 261 C (C N 46) 
S. 7 — Remedies under — Damages 

— See Copyright Act (1914), Sch. 1. S. 6 

Madh Pra 262 H (C N 46) 


Sch. 1, S. 1 — Copyright Act (1957), 

Ss. 13, 45 — - Acquiring copyright in a 
book — Difference between two Acts — 
Under 1957 Act registration is a condition 
Madh Pra 261 A (C N 46) 
Sch. I, S. 2 — Copyright — Infringe- 
ment — Tests — See Copyright Act (19141. 
Sch. 1. S. 1 Madh Pra 261 F (C N 46) 


Sch. I. S. 5 — Assignment of copy- 
right — Whether benami — Tests for 
determination Madh Pra 261 D (C N 46) 

Sch. I, S. 5 — Agreement between 

author and publisher — Copyright wffie- 
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ther vests in publisher or he is only a 
licencee — Determination of — Copyright 
Act (1957). S 18 

Madh Pra 261 E (C N 46) 

Sch I. Ss G and 7 — Damages under 

are cumulative 

Madh Pra 261 H (C N 46) 
Copyright Act (14 of 1957) 

S 13 — Original Work — Tests — 

Held, Book 'Saral Middle School Ank 
Gar.eet’ was original work — See Copy- 
right Act (1914). Sch 1, S I 

Madh Pra 261 A (C N 46) 
S 13 — Original work — Tests — Ori- 
ginality m text books on arithmetic lies 
in skill and labour of author — See Copy- 
right Act (1914). S 1 Sch I 

Madh Pra 261 B (C N 46) 

S 13 — Copyright — Infringement — 

Tests — See Copyright Act (1914) Sch I. 
Section 1 Madh Pra 261 F (C N 46) 

S 18 — Assignment of copyright — 

Duty of Court — See Copynght Act 
(1914). Sch I. S 5 

Madh Pra 261 C (C N 46) 
— — -S 18 — Assignment of copyright — 
Burden of proving that transaction is 
b^ami is on person alleging it — Decision 
01 court must rest not on mere suspicion 
but only on legal evidence including lesU- 

Mill. SckI? T" - A« 

Madh Pra 261 D (C N 46) 
lu r* Agreement between author 
and publisher — Dulv of Court •— See 
Cop\Tight Act (1914). Sch. I. S. 5 

Madh Pra 261 E (C N 46) 
Acquiring copyright in a 
book — Difference between Act of 195’ 
and Act of 1914 — Under 1957 Act regis- 
(WM " Sch “"1“';°=' — Colryneht Act 
Madh Pra 261 A (C N 46) 
^ 51 -- Cop^ifiht — Infringement 
T Act (1914). 

Sch. I. 1 Madh Pra 261 F (C N 46) 
— B. 53 Pubbshing agreement be- 
="‘1 publisher 
•— Hel.., rendition of acccunts of royalties 
bs- cublhhe?;^” 
obligations of contract, upon 

charged by breach — After dircharne as- 

^^inf... .emor.t of h*s corn-right lor the 
.Uctn. txriod and rot for royally — 
be the loss of 

Mc-tf «; -0 Contract Act 

^ ~ P'J’ifrfits under — Damages 

— Se-’ Cep-.-ncht Act (1914> Sch X. S 6 
^ rc K 45) 

1 ^. 5", — Remedies under — DamaoM 

— Se.* Copyright Act (1914). Sch. 1 . s T 
Madh Pra 151 H (C j; 46 ) 


COURT-FEES AND SUITS 
VALUATIONS 
— Court-fees Act (7 of 1870) 

S. 7 (iv-A) (Orissa) — Suit for de- 
claration that plaintiff was not bound by 
sale deed executed by her father in favour 
of defendant — Plaintiff not party to sale 
deed — Suit is not one for cancellatio.n 
falling w’lthin S. 7 (iv-A) 

Orissa 215 A (C N 71) 


Criminal Procedure Code (5 of 189S) 

S. 68 and Sch V — Form of summons 

— Effect of non-observance of formalities 
Tripura 84 A (C N 22) 
S. 145 — Affidavit evidence in pro- 
ceeding — Magistrate having seisin oyer 
the proceeding has no power to author^e 
another Magistrate to take affidavits in- 
tended to be used before him. because the 
Magistrate so authorised would not be a 
person who can be deemed to have been 
validlv authorised to administer oaths ard 
affirmations which are quite unrelated to 
anv matter pending before him 

Orissa 209 A (C N 69) 
— — S. 145 — Affidavit evidence in pr^ 
ceedinc under S. 145 — Affidavits must be 
sw’om to before the Magistrate before 
whom such proceeding ia pending — Only 
if evidence of person is of formal character 
affidavit may be sworn to before any other 
Magistrate. AIR 1966 Puni 528 & AIR 
J969 Manipur 3, Dissented from 

Orissa 209 D (C N 69) 
““S. 156(3) — Private complaint-* 
Magistrate forwarding it to Police not 
TOund to examine complainant — See 
Criminal P. C. (1898), S 190(1) (b) 

Mvs 316 (C N 75) 

S 172(2) — Case diary of Police i-i* 

vestigation — Its use and value 

Assam 137 D (C N 34) 

Ss 190(1) (b). 156(3). 200 — Private 

«mpl.iint — Magistrate forwarding it t® 
Police for investigation is not bound to 
examine complainant 

Mvs 316 (C N -6) 
— Prosecution for odcnce 
under S. 500 — Magistrate has juri^diC' 
tlon to proceed with complaint without 
section though facts of complaint disclo'* 
offence under S 171-G for which sar.r'JrJ 
•* — See Penal Code (18'‘-0’; 

Mad 509 (C N 1491 
“ . ^,200 — Priimte corrolalnt — M8Ci*7 
trate for%varding It to Police Ls not bourd 

xo e^nune complainant S»‘e Criff-' 

nal P. C. (18531, s 190(11 (b) 

<; , Mvs 31C (C N '«l 

f, f ;-’34 (I-B) — i^ue of prcc^ss 

complaint to accompany process 
— Prox-isKxi ho-A-e%-er directory 

Tripura 81 (C N 
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Criminal P. C. (contd.) 

S. 242 — Maintenance under S. 488, 

granted to mfe without examining hus- 
band under S. 242 — No contention by 
husband that he was prejudiced — There 
was no failure of justice — Proceedings 
were not vitiated Goa 140 B (C N 25) 

S. 339(1) Proviso — Joint trial of ac- 
cused forfeiting pardon 

Delhi 264 A (C N 57) 

S. 367 — Evidence — Appreciation — 

See Evidence — Appreciation 
— ^S. 438 (Report to High Court) — Dis- 
trict Magistrate in revision on examina- 
tion of records of subordinate Magistrates 
must make reference to High Court ex- 
cept in cases falling under Ss. 436 and 
437 Tripura 91 A (C N 25) 

S. 488 — Proceedings under — 

Nature of Goa 140 A (C N 25) 

S. 488 — Maintenance proceedings — 

Summary nature — Marriage — Standard 
of proof — Not so high as in prosecution 
for bigamy or under Divorce Act — 
Opinion expressed by conduct of persons 
having special means of knowledge is suf- 
ficient — (Evidence Act (1872), S. 50) 

Mys 305 A (C N 73) 
S. 488 — Rate of maintenance — Peti- 
tioner claiming maintenance at Es. 150/- 
per month for herself and her minor chil- 
dren — Respondent husband owning 14 
acres of land and doing contract work and 
%vas also income-tax payer — Petitioner 
held should be granted maintenance at 
Es. 35/- per month for herself and Rs. 25/- 
each for her minor children 

Mys 305 E (C N 73) 

S. 488(4) — Maintenance of vrife — 

Decree against wife for judicial separa- 
tion — She cannot claim maintenance hav- 
ing no reasonable ground to live apart 
1964 (1) Cri LJ 242 (Mad), Diss. from 

Punj 515 (C N 82) 


A. I. R. 1970 DECEMBER 

Criminal P. C. (contd.) 
to before any Magistrate only if evidence 
of person is of formal character — But 
affidavit in proceedings under S. 145 must 
be sworn before the Magistrate liaving 
seizin over the proceedings — See Cri- 
minal P. C. (1898), S. 145 

Orissa 209 D (C N 69) 

S. 537 — Failure of justice 

Delhi 264 B (C N 57) 

S. 539-AA — Affidavit may be sworn 

to before any Magistrate only if evidence 
of person is of formal character — But 
affidavit in proceedings under S. 145 must 
be sworn before Magistrate having 
seizin over proceeding — See Criminal 
P. C. (1898), S. 145 Orissa 209 D (C N 69) 

S. 548 — Right of accused to copies 

of any part of record of trial — Right 
available even during committal proceed- 
ings Cal 535 A (C N 106) 

S. 548 — Right of accused to copies of 

any part of record of trial is controlled by 
order under Section 14 of Official Secrets 
Act (1923) Cal 535 B (C N 106) 

S. 561-A — Stay of proceeding — 

Criminal trial cannot be stayed solely on 
ground that a civil suit involving identi- 
cal dispute is pending — Criminal trial 
should not be stayed if ciril suit is likely 
to drag on Tripura 91 B (C N 25) 

Customs Act (52 of 1962) 

S. 135 — Illegal possession of heroin 

— Heroin not produced in country — Pre- 
sumption of illegal imKortation — See Evi- 
dence Act (1872), S. 114, Ulus, (a) 

USSC 82 (C N 12) 

Dangerous Drugs Act (2 of 1930) 

S. 32 — Possession of heroin — Pre- 
sumption — See Evidence Act (1872), Sec- 
b'on 114, Illus. (a) 

USSC 82 (C N 12) 


S. 488 (6) — Procedure laid down is 

not that' prescribed for summons case — 
When summons was served on respondent 
but he did not appear or he appeared but 
did not file his counter. Magistrate is em- 
powered to determine case ex parte and 
entire procedure of summons case is not 
applicable — Wffiere maintenance was 
granted after following procedure under 
S. 488(6) the proceedings were not vitiat- 
ed. Ref. No. 101 of 1966 (Goa), Dissented 
from Goa 140 C (C N 25) 

S. 489(2) — Finality of finding as to 

relationship of husband and wife — Sub- 
sequent Civil Court decision — Effect — 
Magistrate can cancel or vary order 

- Mys 305 B (C N 73) 
S. 510 — Report of Chemical Ex- 
aminer used as evidence to convict accus- 
ed — No oral evidence given by analyst — 
No opportunity to accused to cross-exa- 
mine analyst — Infirmity sufficient to 
vitiate conviction Mad 512 (C N 151) 

S. 510-A — Affidavit may be sworn 


DEBT LAWS 


— ^Bombay Agricultural Debtors Relief Act 
(28 of '1947) 

S. 4 — Suit for recover>' of possession 

— Proceedings taken by plaintiff in B. A. 
D. R. Court are beyond scope of Secb'on 14 
of Limitation Act — See Limitation Act 
(1908), S. 14 Mys 318 A (C N 78) 

S. 52 — Exclusion of period of proceed- 
ing under the Act — Benefit under Sec. 52 
is conferred on creditor whose ordinary' 
remedies either by xvay of suit or otherwise 
get incapable of being pursued by' him 
“ ^ Mys 318 B (C N 78) 


— ^C. P. and Berar Money’lenders Act (13 of 
19.34)* 


S. 2 (v) — Moneylender — Does not in- 

fiude person who has entered into isolated 
transaction of raoneylending — See Debt 
[,aws — C. P. and Berar Moneylenders Act 
[I'S of 1934), S. IIF 

SC 2007 A (C N 430) 
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Debt Laws — C, P. & Berar Moneylenders 
Act (contd.) 

Ss. IIF, IIH and 2 (v) — Absence of 

registration as moneylender — Does not pro- 
hibit and invalidate isolated transaction of 
inone>lending SC 2007 A (C N 430) 

S. IIH — Slut on isolated transaction 

of moiie> lending — Absence of registration 
Certificate is no bar — See Debt Laws — 
C. P. and Berar Moneylenders Act (13 of 
1934), S IIF SC 2007 A (C N 430) 


Diiorce Act (4 of 18G9) 

S. 22 — Judicial separation — Decree 

for, on ground of cruelty 

Ker 316 (C N 53) 
Displaced Persons (Compensation and Reha- 
bilitation) Rules (1955) 

Z ^ 102. Cls. (a) to (d) and Proviso — 
Excess land allotted to B — Notice to show 
cause against cancellation issued to B who 
was b\ then dead — Appellants, heirs of B 
not serxcd with notice nor appeared before 
Manamng Officer — Order nulTitv — • Appear- 
ance by appellants before appellate and re- 
visionif authonbes incapable of %-alidatiog 

23-IO- 

_ Punj 523 A (C N 68) 

Easements Act (5 of 1S82) 

E“«'"«nt against Government 

ZaiSt to easement 

against Govemment is not aonlicaWe to 
e.'isements over bhumiswami lan£ 

Madh Pra 283 (C N 48) 

education 

V n n « 1“ U'e Inlegriilcd 

taVrii ni^i in to persons havias 

period than thwc 
a co-ipnrativcly 

Andh Pra 401 D (C N 63) 

—Ke^a University Act (9 of 1069) 

*.itution of Indio, Article 50 (1) ” 


Education — Kerala University Act (contd.) 
institutions are ultra vires Article 19 (1) (0 
— See Constitution of India, Art. 19 (I) (f) 
SC 2079 C (C N 443) 

^S, 63 (1) — Is ultra vires Article 31 of 

the Consytution — See Constitution of India, 
Art. 31 (2) (2A) SC 2079 B (C N 443) 

— Punjab Local Authorities (Aided Schoob) 
Act (22 of 1959) 

Ss. 3, 6 — Taking over Govemment Aid- 
ed Schools of Local Bodies — This is noth- 
ing short of compulsory acquisition — Arti- 
cle 31 (2) must be satisfied — Section 3 (2) 
anti amendments in respect of Sections 52 (1) 
(g) and 59 of Punjab Municipal Act are void. 
AIR 1966 Punj 232, Rovers^ 

SC 2182 A (C N '44S) 

S. 5 — For applicability of Section 5 

there must be emergency — Actual emer- 
gency which had arisen need rot be men- 
tioned in notification — State ne^ not show 
by placic^ material before Court that it was 
a case of emergency justifying action under 
proviso to Section 5 where no foundation for 
this has been laid in this behalf in writ peti- 
tion SC 2182 B (C N 44S) 

S. 5 — Notification D/- 26-9-1980 of 

Government has no retrospective effect. AIR 
1966 Punj 232, Reversed 

SC 2182 C (C N 448) 
S. 5 — Notification not retrospective — 
Amendment of Sections 52 and o9 Punjab 
Municipal Act would be effective only after 
date of notification — Provisions of Sec- 
tion 52 (I) (g) Punjab Municipal Act are 
however void SC 2182 D (C N 448) 

, rS. 6 — See Education — Punjab Local 
Authorities (Aided Schools) jAct (22 of 1959). 
S- 3 SC '2182 A (C N 445) 


Employees’ Provident Funds Act (19 of 1932) 
— -S. 10 (1) — Suit claiming etemptioo 
under — Burden of proof — Factory whe- 
ther entitled to exemption depends on facts 
vviT*! — Setting up of new’ factory — 

>> bat constitutes — Allegations nf material 
lacw in plaint without proof not sufficient to 
claim exemption _ (Evidence Act (1672). 
S«lions 101 to 101) _ (Civil P, C. (190S\ 
Order 0. Rule 2) 

Bom 418 (C N 72) 

Esseotial Comrooditiei Act (10 of 1035) 

— -S. 8 ~ Mysore Foodarains (UTiolesale) 
l^alers Licencing Order (106-1) •— Cond>- 
^ of the Wliolesale 
‘"valid in so far as it prohibits • 
r» from purchasing foodcratnx 

I plac« other tlian those specified in such 
h«mcc for carrying cn businws 

Mys 2S9 A (C N 69) 
p. } • ,7” Mysore roodgrains (Wholesale) 
thalers Licensing Order (1964) .Mj-soffl 
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transactions are speculative — Condition No. 
7 (i) in the licence in hotli orders is void on 
account of vagueness and imcertaintv 

Mys 2S9 C (G N 69) 

S. 3 — Mysore Foodgrains (Wholesale) 

Dealers Licencing Order (1964) — Condition 
No. 9 in Licence of Form B is reasonable 
Mys 289 E (G N 69) 

S. 3 — M^'sore Foodgrains (Wholesale) 

Dealers Licencing Order (1964) — Mysore 
Foodgrains (Retail) Dealers Licensing Order 
1964 — The restrictions imposed by Condi- 
tions Nos. 3, 4 and 10, of the wholesale 
and retail licences, are not unreasonable res- 
trictions M\'s 289 G (C N 69) 

S. S — Mysore Foodgrains (Wholesale) 

Dealers Licensing Order (1964) — Mysore 
Foodgrains (Retail) Dealers Licensing Order, 
1964 — Clause 11 (d) violates Article 19 of 
Constitution Mys 289 I (C N 69) 

S. 3 — Mysore Foodgrains (Wliolesale) 

Dealers Licencing Order, 1964 — Mysore 
Foodgrains (Retail) Dealers Licensing Order 
1964 — The power of search under sub- 
clause (b) of Clause 11 of both these Orders 
is valid Mys 289 K (C N 69) 

S. 3, Sub-s. (3C) (as inserted by Act 36 

of 1967) — Orders for sale of sugar issued 
fay Central Government under Clause (f) of 
sub-s. (2) — Producer is entitled to price 
which stands determined on date an order 
is made Delhi 257 (C N 55) 

Estate Duty Act (34 of 1953) 

S. 10 — Gift — Bona fide possession 

and its retention by donee — Donors stay 
at premises for few daj'S prior to his death 

— No benefit given to- donor by contract or 
•otherwise — Section not attracted 

_ ^ Cal 542 (G N 108) 

Evidence 

^Appreciation of — Particulars re- 
garding distribution of pamphlet and 
evidence of witnesses — Conflict between 

— Held witnesses could not be disbelieved 
only because particulars were at variance 
swth the evidence — But fact could Be taken 
into consideration while appreciating evi-, 
dence of witnesses 

SC 2097 E (C N 446) 

Ewdence Act (1 of 1872) 

S. 3 — Evidence — Appreciation — See 

Evidence — Appreciation 
S. 3 — Benefit of doubt — Dying de- 
claration not satisfactory — Police investiga- 
tion inadequate and defective — Evidence 
not conclusive — Benefit of doubt given to 
accused Assam 137 B (C N 34) 

S. 3 — Credibility of witness — Parti- 
san witness — Witness having respect or 
toyalh'- to same religious institution as the 
victim does not make him partisan 

Bom 438 C (C N 74) 


Evidence Act (contd.) 

S. 8 — Complaint by deceased widow, 

some days prior to her murder that she ap- 
prehended trouble from accused in her sow- 
ing operation — Prosecution case not that 
making of complaint was cause of her mur- 
der ; — Complaint held not admissible under 
Section 8 showing motive — Held, however, 
that previous litigation between deceased and 
accused formed motive for the murder 

Bom 438 H (C N 74) 

S. 8 — Evidence of subsequent conduct 

— Absconding of accused — Nature of evi- 
dence required stated 

Bom 438 I (C N 74) 
Ss. 11 and 101 — Criminal trial — Evi- 
dence of alibi — Onus of proof is on accused 

Bom 438 J (C N 74) 

S. 21 — Proof of admission — Con- 
cession of facts recorded in judgment — No 
challenge in grounds of appeal — Statement 
in judgment to be accepted as correct unless 
properly challenged — Mere incorporation 
as a ground in memo of appeal not sufficient 
challenge Orissa 218 B (G N 72) 

S. 27 — Discovery evidence is not sub- 
stantive evidence but only corroborative evi- 
dence Bom 438 F (C N 74) 

S. 32 (1) T — Dying declaration — Evi- 
dentiary value of Assam 137 A (C N 34) 

S. 32 (1) — Deceased widow asking for 

police protection on account of apprehension 
of trouble from her brothers-in-law at the 
time of undertaking sowing operation — 
Two months later deceased found murdered 

— Her application for police protection held 
admissible under Section 32 (1) 

Bom 438 G (C N 74) 

S. 50 — Maintenance proceedings _ — 

Marriage — Standard of proof — Opinion 
expressed by conduct of persons having spe- 
cial means of knowledge is sufiBcient — See 
Criminal P. C. (1898), Section 488 

Mys 305 A (C N 73) 
Ss. 74 and 77 — Public document — 

— Register of births ffiaintaised by_ munici- 
pality is a public document — Certified copy 
of extract is admissible to prove contents of 
such public document 

Mys 305 D (C N_ 73) 

S. 77 — Public docuiae»t — Register 

of births maintained by municipality is a 
public document — Certified copy of extract 
is admissible to prove contents of such public 
document — See Evidence Act (1872), S. 74 

Mys 305 D (C N 73) 
S. 101 — See Evidence Act (1872), S. ll 

Bom 438 J (C N 74) 

S. 101 — Criminal trial — Accused 

relying on particular fact to discredit pro- 
secution witness — Fact should bo brought 
out in cross-examination of prosecution wit- 
xiQss Bom 438 B (C N / 4) 

S. lOl — Burden of proof — Property 

suit Raj 278 A (C N 67) 

Ss. 101 to 104 — Suit claiming exemp- 
tion under S. 16 (1) Provident Funds Act 
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Eudencc Act (contd.) 

— Burden of proof — See Employees’ Pro- 
vident Funds Act (1932). S 16 (1) 

I5om 418 (C N 72) 
Ss. 101-104 — Assignment of cop>Ti^l 

— Burden of proving that transaction is 
bc-namt is on person alleging it — See Cop>'- 
nghl Act (1914), Sch. 1, S 5 

Madh Pra 261 D (C N 46) 

S. 114 — Presumption that possession 

goes with title — Applies to all Kinds of 
land Ker 310 (C N 51) 

S 114 — Marriage — Presumption from 

continuous and long cohabitation — Rebutt- 
able Mvs 305 C (C N 73) 

S. 114, Ulus (a) — Case from America 

— Illesal possession of heroin and cocaine 
in large quantities — Presumption as to 
illegal importation — (Customs Act (1962), 
Section 135) — (Constitution of India, 
Article 20 (3)) — (Dangerous Drugs Act 
(1930), Section 82) USSC 82 (C N 12) 

S 114, Ulus (g) — Question in issue 

whether temple and its property was defen- 
ilant's private propert)’ or public trust — Pre- 
vious Goswamis maintaining accounts — 
Defendant Goswami not producing accounts 

— Documents from Registers of temple pro- 

perty appearing to be clehberatcly tom — 
Jnfereuee adverse to defendant could be 
drawn SC 2023 A (C N 432) 


Foragn Exchange Regulation Act (7 of 1947? 

S. 12 (1) as amended by Amendment 

Ordinance 1969 on 13-11-69 — Amendment 
reqiuiing declaration under Section 12 (I^ 
to be true in all material partimilars as to- 
amount represenbng full export value or 
w'hen it is not ascertainable the value which 
exporter expects to receive on sale of goods 
in course of international trade — Notifica- 
tion G S. R £641, D/- 14-11-69 superseding 
prex'ious notification — Both the amendment 
and the nohfication have no retrospective 
operation, and svill not affect declaration 
made prior to amendment 

Cal 527 B (C N lOo) 
S. 12 (1) — Charge under for misstate- 
ment in declaration by exporter — Offence 
under Section 167 (37), Sea Customs Act 
held committed ■ — Non-mention of S. 29 
or 137. Sea Customs Act in charge held 
did not x’ltiate conviction — See Sea Customs 
Act (1878). Section 167 (37) 

Cal 527 F (C N 103) 
S. 12 (1) — Order of confiscation found- 
ed both on items (S) and (37) of See. 167. 
Sea Customs Act — Charge of violation of 
Section 12, Foreign Exchange Regulation 
Act failing — Confiscation order cannot_be 
struck down — See Sea Customs Act (1878), 
Section 167 (S) Cal S27 G (C N I03> 


S 123 — Evidence as to affairs of Stale 

— Documents marked as annexure to peti- 
tion — Waiver of prisxlege 

Assam 131 A {C N W) 
- — S. 123 read with Section 162 — Evi- 
slcnce as to nffain of State -- Documents 
claimeti to be prisnleged — Court has lo 
determine qti^ion \sithou» inspecting docu- 
men's on bass of collateral evidence 

c ^ (C N S3) 

S. 123 read with Section 162 — Docu- 
ments annexed fo petition already in Court 

— Claim of privilege under Section 123 by 
Kspondent after service of Rule nisi — 
Court may adopt fudicial blindness lo these 
documents and proceed in accordance with 
Ijw ~ Petitioner taking no step to direct 
rcsf^iulcnt lo produce originals .before Court 

— No question of taking cclbtera! evidence 

^ dctrniiir.e valkhtv of ob)rclioi arises 

Court i.ulified in excluding these documenls 
from coas-deration in arrhang at its decision 

1 merits Assam 131 C (C N .33) 
Affa.rs of S'ate’ — Adminij- 
.and miitkince notes sccrct- 
Jv given to various departments of Govern- 
n.-nl C5-, eh™ il.itm o( l,ei„» doc-imenh 
rrialir.g to affaire of State 

e ,, UID (C X 33) 

- ^ Conviction on basis of evi- 

i.taef of sincle witness — Co-robotalion 
wli^ neces'arv- Bom 43S A (C N 74> 

——3. 1S5 (J) — .^pplicabili'v 

c .. r- (C X 7f> 

the time vs hen fact took p»a«* — T-stt la- 
Dorn 433 D (C N 7l) 


-S. 123 - 


Fundamental Rules 
See under Cival Services. 

Fundamental (Cth .Amendment) Rules 196S 
See under Civil Serv'ices. 

Gift Tax Act (18 of 1938) 

Ss. 13. 16 and 19 (3) — Sections IS 

and 10 are applicable to le'gal representatives 
— Gifts made by deceased person escaping 
assessment — Notice to all legal represen- 
lalives necessary — Assessing Officer must 
make diligent efforts to find them out — 
Only (lien notice on few vvxjuld represent 
the estate — Failure to find out legal repre- 
sentative — Notice on one legal represeo- 
lativc only is invalid 

Andh Pra 43-1 (C N 71) 

S. 10 — Sections 13 and 16 applicable 

lo legal representatives — Giils made by de- 
ccasexl person escaped assessment — Notice 
lo all legal representatives necessaiy — .\sses- 
sing officer must make diligent efforts to 
find tliem out — Only then notice on fesv 
would represent iho estate — Failure to find 
put legal representative — Notice on one 
legal representxtive onlj- is invalid — See 
Gift Tax .Act (1933), Section 13 

Andh Pra 431 (C N 71) 
~ — ^S. 19 (3) — - Sections 13 and 16 ap- 
plicable to legal representatives — Cuts 
tmde bj’ deceased person escaped a-tess- 
ment — Notice fo all legal representatives 
necessary — .\ssessing oiBcer must make 
ihliccot clfcrts lo find them out — Only 
then notice on few would represent the estate 
— Failure to find mit l-gal representative — 
Notice on one legal representative only is 
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<3ift Tax Act (contd.) 

invalid — See Gift Tax Act (1958), S. 18 

Andh Pra 434 (C N 71) 

Goa, Daman and Diu (Administration) Act 
(1 of 1962) 

S. 5 (1) — Under Section 5 (1), Goa 

Daman and Diu (Administration) Act (1962) 
laws in force in the territories were saved 
— However under Section 4 (1), Goa, Daman 
and Diu (Laws) No. 2 Regulation (1963) 
corresponding laws stood repealed — Read- 
ing of tlie two provisions show that law relat- 
ing to pre-emption under Section 1566 was 
saved as neither Section 44 nor any other 
section in T. P. Act dealt with right of pre- 
emption — See Portuguese Civil Code, Sec- 
tion 1366 Goa 143 (C N 27) 

Goa, Daman and Diu (Administration) Re- 
moval of Difficulties Order (1962) 

Cl. 2 (as amended on 19-12-1963) — 

President of Portugal or Overseas Minister or 
Governor General of State of India could 
have had no power to pass Protection of 
Rights of Tenants (Gashe%vnuts and Areca- 
nuts) Order 1965 — Lt. Governor of Goa, 
Daman and Diu therefore, has no power to 
pass that order by virtue of Clause 2 — 
Order of 1965 is, therefore, ultra vires and 
invalid — See Protection of Rights of Tenants 
(Cashewmiits and Arecanuts) Order, 1965 

Goa 142 A (C N 26) 

Goa, Daman and Diu (Laws) No. 2, Regula- 
tion 1963 

S. 4 (1) — Under Section 5 (1), Goa, 

Daman and Diu (Administration) Act (1962) 
laws in force in the territories were saved — 
However under Section 4 (1) Goa, Daman 
and Diu (Laws) No. 2 Regulation (1963) 
corresponding laws stood repealed — Read- 
ing of die two provisions .show that law re- 
lating to pre-emption under Section 1566 was 
saved as neither Section 44 nor any other, 
section in T. P. Act dealt wnth right of pre- 
emption — See Protuguese Civil Code, Sec- 
tion 1566 Goa 143 (G N 27) 

Goa, Daman and Diu Mamlatdar’s Court Act 
(9 of 1966) 

S. 4 — Suit for ewction of tenant — 

Suit need not be filed in Mamlatdar’s court 
only ■ but in civil court also — Defendants 
seeking protection under Protection of Rights 
of Tenants (Cashewnuts and Arecanuts) 
Order, 1965 — Court can consider validity 
of the Order of 1965 when found essential 
for just dispo.saI of suit 

Goa 142 B (G N 26) 

HIGH COURT RULES AND ORDERS 
— Mysore High Court Rules (1939) 

• Chapter III, Rule 6 — Power conferred 

on Chief Justice is only in regard to judicial 
work and not administrative matters 

Mys 309 B (C N 74) 


High Court Rules & Orders (contd.) 

— ^Tripura (Courts) Order, 1950 

^ Para 34 (3) and Para 34 (1) (b) — Revi- 

sion petition against order directing conso- 
lidation of two suits is maintainable under 
Section 115, Civil P. C. — Although Sec- 
tion 115 is not applicable to Tripura bv 
virtue of Para 34 (3) in fit case court can 
interfere in revision under Para 34 (1) (b) 
Tripura 89 (G N 24) 


Hindu Law 

^Debts — Father — “Pious obliga- 
tion” of son — Income-tax arrears in 
respect of father’s separate business prior to 
partition between father and son — Son is 
bound to pav under doctrine of pious obliga- 
tion Andh Pra 426 A (C N 69) 

Debts — Fatlier — Pious obligation of 

son — Tax debts — Income-tax arrears — 
Debt binding on son 

Andh Pra 426 C (C N 69) 

Joint familv — Onus — See Evidence 

Act (1872), S. iOl Raj 278 A (C N 67) 

Minority and guardianship — De facto 

guardian has in certain circumstances com- 
petence to transfer ward’s estate — Alienation 
is only voidable in same manner as aliena- 
tion made by de jure guardian 

Andh Pra 440 E (C N 73) 

Pious obligation — Trade debts — Karta 

member of firm — Members of his family 
are liable to discharge liability of firm to the 
e.xtent of their interest in coparcenan' pro- 
perty Guj 269 B (C 'N 41) 

Religious endowment — Public trusts- 

— Tests — Temple belonging to Vallabha 
Sampradayees — Common feature of such 
temple is that the ground floor is used as the 
place of worship and the first floor as the 
residence of Goswami Maharaj — Fact that a 
temple had tlie appearance of a residential 
house does not militate against the conten- 
tion that the temple is a public temple 

SC 2025 C (C N 432) 

Religious endowment — Public trust 

— Tests — Custom that public are asked to 
enter temple onlv after Goswami has finish- 
ed worship — This is no circumstance to 
show that temple is private one — Power 
to manage temple includes power to niain- 
tain discipline within its precincts 

SC 2025 D (C N 432) 

Religious endowment — Public trust- 

— Public temple — Tests to .see whether 
temple is public — Criteria indicated 

SC .2025 E (C N 432) 

Relitrious endovs’ment — Public tnist — 

Haveli (Temple) at Nadiad of Shree Gokul- 
nathji and the properties attached thereto are^ 
properties of public religious tnist created by 
folhvers of Vallabh cult residing in Nadiad 

— The Goswami Maharaj is not a mere 
manager, but has an important place — He 
is die Maha Prabhu — Vallabh devotees 
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Hindu Law (contd.) 

worship their deit)’ through him — Income 
from temple properties has to be primarily 
used for the expenses of the sevas ana utsavas 
in the temple, the upkeep, renovation and 
improsements of the temple premises but 
subiect to these demands, the Maharaj has 
a right to utilise the temple income in main- 
taininc himself and his family in a reason- 
abh comfortable manner 

SC 2025 F (C N 432) 

Self-acquired property — Blending — 

Question whether self-acquired property was 
thrown into the joint stock and treated as a 
joint familv property is a questin of fact and 
must be proved 

I and K 181 B (C N 45) 

Texts — Interpretation of “Smiitis" — 

Unsafe to apply dictionary meaning to words 
in text of “smritis” 

Andh Pra 426 B (C N 69) 
Will — Constniction — Nature of inter- 
est oxen J and K 181 A (C N 45) 


Income-tax Act (1922) (contd.) 
puja does not make treasure Rem^of^CKO^ 


Hindu Succession Act (30 of 1936) 

S 14 (2) — Property of female Hindu 

— Hindu widow, having no title in Joint 
•famil) properties, allotted properties under 
aereement for residence during her lifetime 

— Case falls under Section 14 (2) and widow 
will not become full owner of property after 
coming into force of the Act. AIR 1965 
Andh Pra 68, Dissented from 

Raj 235 (C N 69) 
— — -S. 23 — His conviction for the offence 
of munler or abetment of murder under Sec- 
tion 302, I. P, C. not necessary for disquaU- 
ficalion — Conviction under Sec. 324. 1. P. C. 
is erom^ to disqualify 

Andh Pra 407 B (C N 66) 
HOUSES AND RENTS 


Raj 270 (C N 64) 

_I S. 4 — Revenue receipt — Sale of free 

trunks — Trees capable of regeneration — 
Receipt from sale is in the nature of income 
and Subject to special exemption under Set^ 
tion 4 (3) (viii) is liable to ta.x — 
of trunVi assessee does not realise part of his 
capital SC 2031 (C N 436) 

^S. 10 (2) (xv) -- Amount set apart to 

provide pension on retirement of or deam 
of Director — Amount becomes expended 
only on retirement or death of Director and 
not before that event — For applicabuily ot 
Section 10 (2) (xv) other requirements of the 
section and of Seebon 10 (4A) must be com- 
plied xvith SC 2067 B (C N 440) 

S 10 (2) (xv) — E^enditure not la 

nature of capital expenditure — Asswsee 
Company manufacturer of sugar as well as 
owner of farms growing sugar-cane — 
see paying commission to Maaaging Agents, 
fees and travelling expenses to Directors 
Expenses not apporh'onable between agricul- 
tural and business activib'es of assessee — 
Held expenses were admissible as deduchoas 
in their entirety in computing income of 
sose. Madh Pra 286 (C N 49) 

^S., 10 (4) (b) and 16 (I) (b) — Pead "•'* 

Income-la. Rules (IS22). R. 24 — 
partner of firm — Firm deriviag agricultural 
as well as business income — Salary 
ed by partner for services eosHnue to toev 
same character as part of total income or 
firm — Forty per cent of such saJap' can 
only be taken in computation of total inwm® 
of partner under Seebon 16 (I) (b) hy yirtoe 
of Rule 24 — (1964) 51 ITR 467 (Nfad). 
Overruled Mad 497 A (C N 145) (FB) 


— ^Madhvfl Pradesh Accommodation Control 
Act (41 cf 1961) 

S. 12 — Sinking out-of the defence 

under Section 13 (6) — Section 12 does not 
become inapplicable — See Houses and Bents 
— M. P. .Accommodation Control Act (41 of 
i961\ Section 13 (6) 

Madh Pra 2S0 (C N 47) 
— Ss. 13 (G), 12 — Suit for eviction — 

StriVinz out of tlie defence — Effect 

S. A. No. 9 10 of 1965,0/- 3-3-1969 (M. P) 
Oximiled Madh Pra 2SO (C N 47) 

— Mx-sorc Rent Control Act (22 of 1961) 

— — S. 21 (1) (d) — Ground for eviction — 
Nii:<r3.'':<* to neichbonring occupiers — Sound 
«f sr-.ing machine does not bx- itself consti- 
t-itc a n'lisance M>-s 297 B (C N 70) 


S. 16 (1) (b) — Read with Income Tai 

Rules (1922), Rule 24 — Assessee, partn^ 

of firm — Firm deriving agricultural as 'W 

as business income — Salary received ^ 
partner for services continue to bear $3® 
character as part of total iocoae of firm 
Forty per cent of such salary can only ^ 
taken in computation of total iicome or 
ncT under Section 16 (I) (b) by sirtue f> 
Rule 24 — See lacome Ta.x Act (1922), Sec- 
tion 10 (4) (b) ^ 

Mad 497 A (C N 143) 

S. 52 — Proceedincs contemplated c. 

Article 20 must be criminal — Penaltj' 
ccedings under Section 297 (2) (g) ®f 1®" 
come-tax Act (1961) — Article 20 is not ^ 
plicaUe — See Constitution of India. A^' 
cle 20 All 620 B (C N 69) 

S. 68 — Extra-ordinary Jurisdiction 

Exercise cf — Writ petition challenC^j 


IncoT.c-tM .Act (11 cf 1922) 

— — S. 2 (l-A), Cl. (ii) — Capital assets — • 
Pencr.ll effects — Test — Use of artide 
must l>e of persoful naturo — Mere 
■of tmuire before Ciaddess while perfonning 


penalty proceedings — Validity of assessm^ 
order cannot be diallengca — StJtutm 
remedy cannot be allowed to be by-p^*^ 


— See Constitution of India, Article 

AH 620 A (C N 89) 

S. CO (1) — "^estion of law ar-im* 

out of such order" — Question raised bet^ 
Tribunal — Aspect of it not raised can P® 
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Income-tax Act (1922) (contd.) 

urged before High Court — Decision of 

High Court at Calcutta, Reversed 

SC 2067 A (C N 440) 
— ; — (2) — Power of High Court to 
direct Tribunal to state case — Exercise of 

Punj 558 (C N 94) 
S. 66 (4), (5) — Supreme Court direct- 
ing Tribunal to submit supplementar}' state- 
ment — Tribunal is restricted to evidence 
on record and is not entitled to take addi- 
tional evidence — Not taking such evidence 
may result in injustice — Tribunal left to 
dispose of case under Section 66 (5) in the 
light of observations of Supreme Court 

SC 2067 C (C N 440) 

Income Tax Act (43 of 1961) 

S. 10 — Capital or revenue receipt — 

See Kerala Agricultural Income Tax Act (22 
of 1950), Section 2 (a) 

Ss. 271, 297 (2) (g) — Institution of 

penalh’ proceedings on basis of assessment 
under Income-tax Act (1922) — Case falling 
under Clause (g) of Section 297 (2) — Sec- 
tion 271 is, however, inapplicable — Sec- 
tion 297 (2) (g) is not charging section — 
Expression “any proceeding under this Act” 
in Section 271 — Interpretation — (1968) 
70 ITR 293 (All), Overruled; (1967) 64 ITR 
285 (Madh Pra) and AIR 1969 Madh Pra 
72 and C. M. W. No. 1247 of 1967, D/- 
24-2-1969 (Delhi), Dissented from 

All 620 E (C N 89) (FB) 
S. 297 (2) (a), (b) — Classification be- 
tween Clauses (a) and (b) — Being based on 
date of filing return, it is well defined — 
No violation of Article 14 — See Constitu- 
tion of India, Article 14 

■ All 620 C (C N 89) (FB) 

S. 297 (2) (f) and (g) — Classification 

between Clauses (f) and (g) is based bn date 
of completion of assessment — No nexus 
with object to be achieved — Clause (g) of 
Section 297 (2) is ultra vires — 70 ITR 293 
(All). Overruled; 64 ITR 285 (Madh Pra) and 
72 ITR 417 and C. M. W. No. 1247 of 1967, 
D/- 24-2-1969 (Delhi), Dissented from : — 
See Constitution of India, Article 14 

All 620 D (C N 89) (FB) 

S. 297 (2) (g) — Penalty proceedings 

under Section 297 (2) (g) of Income-tax Act 
(1961) — Article 20 is not applicable — See 
Constitution of India, Article 20 

All 620 B (C N 89) (FB) 

S. 297 (2) (g) — Institution of penalty 

proceedings on basis of assessment under In- 
come-tax Act (1922) — Case falling under 
Clause (g) of Section 297 (2) — Section 271 
is, however, inapplicable — Section 297 (2) 
(g) is not charging section — 70 ITR 293 
(All), Overruled; 6l ITR 285 (Madh Pra) and 
72 ITR 417 and C. M. W. No. 1247 of 1969, 
D/- 24-2-1969 (Delhi), Dissented from — See 
Income-tax Act (1961), Section 271 

All 620 E (C N 89) (FB) 

S. 297 (2) (g) — In.stitution of penalty 

proceedings under Section 297 (2) (g) — 
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Income-tax Act (1961) (contd.) 

Proceedings must be quashed. Clause (g) 
being ultra vires — Plea that penalty impos- 
ed is less than minimum prescribed under 
law is not tenable — See Constitution of 
India, Article 226 

All 620 F (C N 89) (FB) 
Chapter 22 — Proceedings contemplat- 
ed by Article 20 must be criminal — 
Chapter 22 provides such proceedings — 
See Constitution of India, Article 20 

All 620 B (C N 89) (FB) 

Income Tax Rules (1922) 

R. 24 — Assesses, partner of firm — 

Firm deriving agricultural as well as busi- 
ness income — Salarj' received by partner 
for services continues to bear same character 
as part of total income of firm — Forty 
per cent of such salary can only be taken in 
computation of total income of partner under 
Section 16 (1) (b), I. T. Act by virtue of 
Rule 24 — See Income Tax Act (1922), Sec- 
tion 10 (4) (b) Mad 497 A (C N 145) (FB) 

Indian Audit and Accounts Department 
(Accountant General Posts and Telegraphs) 
Transfer of OfiRcers and other Staff Rules 
(1968) 

See under Civil Services. 

Industrial Disputes Act (14 of 1947) 

S. 2 (oo) — Retrenchment — Meaning 

of — Termination of service in accordance 
u'ith service rule is not retrenchment for pur- 
poses of Section 25-F 

Assam 131 F (C N 33) 

S. 2 (p) — Settlement — Procedure to 

be followed — Parties arriving at settlement 
and reporting same to Tribunal — Act pres- 
cribes no procedure to Be followed in such 
case Andh Pra 432 B (C N 70) 

S. 19 (3) — Period of operation of settle- 
ment — Award cannot be award for one 
purpose and settlement for another purpose 
— Settlement merging into award ceases to 
be settlement and operates as award — It 
will be in operation for period prorided by 
statute — Expression “subject to the provi- 
sions of this section” refers to provisions ap- 
plicable to award and not to settlements 

Andh Pra 432 A (C N 70) 
S. 25-F — Retrenchment — See Indus- 
trial Disputes Act (1947), Section 2 (oo) 

Assam 131 F (C N 33) 

Sch. 2, Item 3 — Dismissal — Fan- 

trial — Allegation against disciplinary' autho- 
rity' by delinquent servant — Inquiry held 
by Labour Officer — Final order of dismissal 
by disciplinary authority — He being inter- 
ested party', order is illegal 

Guj 277 A (C N 42) 

Insurance Act (4 of 1938) 

S. 2 (11) — Life insurance — Defini- 
tion — Proposal to effect life insurance — 
Terms of policy providing for pay'ment of 
single premium and for payment of secured 
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Insurance Act (conld.) 

sum on fixed date — Insurance is not me 
insurance Cal 513 A (C N 103) 

8 30 — Nomination of policj' — Policy 

must be of life insmance — Insured pur- 
porting to nominate policy other than life 
in<^iirance — Legal consequences of nomina- 
tion under Section 39 do not attach to such 
nonii’ictirn Cal 513 B (C N 103) 

8 39 — Nominee — Status of — Pro- 
ceeds of policy though payable to nominee 
do not \est in him — He cannot assign 
nclicv — AIR 1962 All 353, Dissented from 
Cal 513 C (C N 103) 

Interpretation of Statutes 

See also Civil P. C (1903), Preamble 

Expression "without prejudice to the 

generality of the provisions of sub-see. (1)" 
— Ceneralit)’ of preceding provision not cut 
doun — See Penal Code (1860). S. 17IC (2) 
SC 2097 G (C N 4-lC) 
-Statute creabng special liabiLtv — Spe- 
cial definition will supersede ordinar>‘ con- 
notation All 644 A (C N 01) (SB) 
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Kerala University Act (9 of 1€G9) 

See under Education. 

Land Acquisition Act (1 of IS94) 

Ss. 3 (c) and 4 (as amended in Mi’sore) 

— Notification under Section 4 can be issued 
hy Government or Deputy Commissioner — 
Notification bv Deputy Commissioner ap- 
pomtmg Assistant Commissioner to function 
as Deputy Commissioner under Act — Noti- 
fication IS illegal — Such appointment can 
be made only by the State Government 

Mys 317 (C N 77) 

S 4 (as amended in Mysore) — Aofiii- 

cation under, can be issued by Govenimmt 
or Deputy Commissioner — See Land Ac- 
nuisit'on Act (1894), Section 3 (c) 

Mys 317 (C N 77) 

S 6 — Notification by State Govern- 
ment issued in pursuance of request made 
bv municipal autnorities — Municipal authc^ 
Titles requiring the land for the purpose of 
constructing road to link up some plots wtn 
nearby municipal road — ; Acq^uisition is tor 
public purpose Orissa 233 (C N 


J.smnni and Kashmir Civi'l Services (Tempo- 
rary Service) Rules (1901) 

See under Civil Services. 

Kerala Agricultural Income Tax Act (22 of 

igso) 

— — S 2 (a) — Receipt from trees cut from 
roofs and removed Not income but capi- 
tal. and exempt from taxation. ILR (1969) 

1 Kcr 829, Reversed 

SC 2055 (C N 437) 

Kerala Interpretation and General Clauses 
Act (7 of 112S) 

Ss. 2 (2) and 23 — Word “Act" must 

mean any Act which Kerala Legislature has 
power to replace — Definition of “Act" so 
i.ar as it excludes Central Act xtouW be re- 
P’lgnirt to subject and context of S. 23 

Ker 301 B (C N 49) (FB) 

■ 5. 4 — Acquisition proceedings com- 

rrcnccJ under replaced Acts can be conti- 
micd iiitder the Act — See Kcrala Land Ae- 
q'listlion Act, 1961 (21 of 1962) S 62 

CO, . ^ (C N 49) (FB) 

^ , 24 — Acquisition procccdincs com- 

r-cr.ccd imilCT replaced Acts can be conti- 
ond r the Act — See Kerala l^nd Ac- 
ti'. - fo-i Act. 1561 (21 of 1962). S. 62 

Ker 301 A (C N 49) (FB) 
-S. 23 — "Act" mcining of _ See Kcrala 
General CUuscs Act (7 of 

o ... ° fC N 49) (FD) 

b. _3 — Repeal — Includes juper- 
ot one Act by another 
e n. . C (C N «) (FB) 

— Acqiiiuiion pmcccdinRS com- 

r.prtctl vnntr replaced Acts can be contiau- 
eii X •K.rr die Act — Interpretation and 
Cen^mi Cu-isex .Act (7 of 112,5). Ss. 4 23 
Kcr 301 (C N 49) |FB) 


Letters Patent 

—— (Bombay) Cl. 13 — ^Defamation — 

— Exemplaiy damaccs awarded by trial court 
when not aue — High Court in appeal has 
power and duty to interfere with the clcn^ff 
tor damages •— See Torts .. 

Bom 424 E (C, N <3) 
(Calcutta) Cl. 15 — Provision of B- ’ 
of Order 41 of Civil P. C. fs applicable — 
AIR 1920 Cal 776. held no longer ^oodlaw 
in view of AIR 1921 PC 80 — (Civil P- C. 
(190$). Order 41. Rule 22) , 

Cal MS A (C NMIO) 
-■ (larrmii nnd Kashmir). CJ. 32 — Clause 
excludes appeal from orders passed by single 
judee in exercise of his reydsional jurisdictioT 
or in exercise of his powers of superixiten- 
depce — Order under Section 104. ConstiM' 
tim of 1. and K., which corresponds to Arti- 
cle 227. Coastitut'on of India is nothing bit. 
an order made in exercise of snpemicff 
jurisdicli'in and hence not .ippcalabis ... 

J and K 190 A (C N W 
Oznitctlon Act (9 of 190S) 

— S. 3 — ' Bar of limitation not pleaded 
Court is not Ixjiind to speculate upon possiH? 
qurstions of hmifation that my arise in the 
case and apply the section 

Gu) 2.51 B (C N 

■■ $. 14 -— Exclusion of time — - Suit far 

recovery of po'session filed beyond Iiy-tJ" 
lion — Proceedin’.'s talen bv plamldf 
B. A. D. R. Court are beyond scope of 
Eon J4 — (Drht Lau^ — Bo.mbav AgricuJ- 
lural Debtors Relief Act (2$ of 1917). S. 4) 
M>s 318 A (C N *5; 

S. IS • — Pica of fraud as a pro"'’-'’ c* 

exemption from limitation — It is ncce<sJO’ 
for plamtiif to pve particulars of fraud a** 
leped Genera! allcgalicns not cnouch 
Rarl.culars sJiouId be such ax' to male 
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Limitation Act (1908) (contd.) 
that plaintiff was Icept' in dark about her 
right to sue — Held on allegations in plaint 
that there was nothing to sustain plea that 
there. were fraudulent representations so as 
to prevent plaintiff having knowledge of her 
right to sue Andh Pra 440 B (C N 73) 

S. 18 — Plea of fraud as a ground from 

exemption from limitation — Suit to set aside 
transfer by guardian — Relief of partition 
claimed only against alienees — Fraud rele- 
vant to sustain claim against transferees can 
only be a fraudulent design of concealment 
on their part or alternatively that they were 
accessors' to fraud committed by guardian or 
that they were not transferees in good faith 
and for valuable consideration — Plaint not 
disclosing any of these allegations — Held 
that so far as alienees were concerned plain- 
tiff was not entitled to invoke benefit of Sec- 
tion 18 Andh Pra 440 C (C N 73) 

S. 18 read with Section 8 and Art. 44 

— Starting point — Sale by de facto guard- 
ian of minor’s property in 1938 — Plaintiff 
attaining majority in 1942 — Suit by plain- 
tiff in 1934 to set aside sale on ground that 
it was not for necessity or for benefit on al- 
legation that she was kept concealed of her 
right to sue by fraud of defendant — Plain- 
tiff getting knowledge of right to sue in 
1947 when she obtained certified copies of 
sale deed — Held that in the absence of 
any specific plea that there was fraudulent 
representation in 1942 or thereafter, no 
question of extension of time under Sec. 18 
can really arise and suit filed more than 
three years after attaining majority was bar- 
red by time under Article 44 read witli Sec- 
tion 8 — At any rate suit should have been 
filed within three years after 1947 when 
plaintiff obtained knowledge of his right to 
sue assuming that plaintiff was kept from his 
knowledge of right to sue till 1947 due to 
fraud of defendant 

Andh Pra 440 G (C N 73) 

Art. 10 — Suit for pre-emption — Part 

of property' sold included share in Shamilat 
Dell Patti — Property not capable of physi- 
cal possession wthin the meaning of Article 
— Limitation for filing suit w’ill commence 
from the date of registration of the sale-deed 
and not from the date of sale 

Punj 519 A (C N 84) 

^.Art. 44 — Article applies Aot only to 

transfers of Hindu minors property by legal 
guardian but also to transfers by de facto 
guardian — Observ’aKon in AIR 1949 FC 
218 held obiter and dissented from 

Andh Pra 440 D (C N 73) 

-Art. 44 — Transfer of minor’s property 

by de facto guardian with concurrence of 
minor’s lawful guardians amounts virtually to 
a transfer by lawful guardians themselves — 
Suit to set aside transfer is governed by Arti- 
cle 44 Andh Pra 440 F (C N 73) 

Arts. 56 and 115 — Contract for com- 
pleted work — Work completed on 23-4- 
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Limitation Act (1908) (contd.) 

1955 — Plaintiff protesting against final bill 
but department not altering it — Payment 
under final bill accepted on 10-2-1956 — 
Suit for recovety of money filed on 13-4- 
1939, after serving notice under Section 80, 
C. P. C. held was barred by limitation — 
Article applicable held was 56 and not 115 

— Even assuming Article 115 to be ap- 
plicable the suit was barred by limitation 

Raj 268 (C N 63) 
Art. 60 — Loan or deposit — Deter- 
mination of Guj’'269 (C N 41) 

Art. 60 — Partial receipt from deposit 

of firm — Does not amount to demand 

Guj 269 D (C N 41) 
^Art. 115 — Contract for completed work 

— Article applicable held was 56 and not 
115 — See Limitation Act (1908), S. 56 

Raj 268 (C N 63) 
Art. 120 — Suit for price of goods sup- 
plied — No fixed period of credit fixed — 
Transaction -including various items — Tran- 
saction though falling under different heads, 
treated as parts of single transaction — Deal- 
ing showing a sort of composite agreement 

— Defendant not putting up any positive 
case — No plea of limitation raised — Held 
that moneys payable due to plaintiff at foot 
of accounts were payable on demand — 
Mere giving of debit memos did not amount 
to making demand — Article 120 applied 
and not Article 52 or 56 

Guj 284 A (C N 43) 

Art. 144 — Suit tor possession against 

redeeming co-mortgagor time-barred — 
Plaintiffs claiming to be in possession of a 
house on a portion of suit property — If 
the -plaintiffs succeed in establishing that 
they were actually in possession of the house 
as on the date of the institution of the suit, 
they are entitled to the relief of injunction 
nohvitlistanding that their suit for recovery 
of possession of the remaining portion of the 
suit property is barred 

Ker 289 E (C N 48) 

Limitation Act (36 of 1963) 

S. <4 — Section 4 does not extend the 

time — See Limitation Act (1963), S. 12 

All 652 A (C N 94) (FB) 

S. 5 — Condonation of delay — Delay 

due to conflicting decisions misleading the 
party in filing appeal is good ground for con- 
doning delay 

All 652 B (C N 94) (FB) 
Sections 12, 14, 4 — Mode of com- 
puting period — Sections 12 and 14 pro- 
vide for extension of limitation — Periods 
provided under Sections 12 and 14 are to be 
added to the period prescribed'' — If such 
periods taken together expire during vaca- 
tion appeal may be hied on day on w'hich 
Court reopens — Sech'on 4 does not extend 
time — Period for hling appeal expiring 
during vacation — Copy of judgment not ob- 
tained before closing of coiui: — Applica- 
tion for copy on date of reopening of Court 
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Ldmitation Act (1963) (contd.) 

— Appellant is not entitled to exclusion o£ 
time taken in obtaining copy. 1962 All LJ 
1149 and S. A. No. 420 of 1967, D/- 19-4- 
1968 (All) and 1936 All WR (HC) 737. Over- 
rulcds (1901) ILR 23 Bom 584 and (1901) 
ILR 25 Bom 586 and (1897) ILR 19 All 342 
and AIR 1914 All 303 and AIR 1929 Rang 96 
(1) and AIR 1931 Pat 60, held no longer good 
law in nCAv of AIR 1935 PC 83. AIR 1954 
Cal 569 and (1904) ILR 27 Mad 21 and AIR 
1922 Oudh 89 and AIR 1937 Oudh 26. Dis- 
sented from. All 652 A (C N 94) (EB) 

Section 14 — Period under Section 14 

IS to be added to period prescribed — See 
Limitation Act (1963), Section 12 

All 652 A (C N 94) (FB) 

- Article 48 — Suit for contnbuUon 

‘A’ making deposit in Court for B on behalf 
of himself and others — 'A' filing suit for 
contnbution against others — Period of 3 
years commences to run not from the date 
of deposit but from the date of the appro- 
priation of the deposit by B 

Onssa 237 D (C N 78) 
—Article 61 — Invalid transfer by Kama- 
van of equity of redemption in tarwad pro- 
perty to mortgagee in possession — Posses- 
sion by mortgagee becomes adverse to tarwad 

— Suit for redemption barred after 12 years 

— (Travancore-Erhava Act (3 of 1100 M. E.) 

(Travancore Nayar Act (2 of 
1100 M. E.), Section ^ 

Ker 303 (C N 50)(FB) 

■ ' Articles 64 and 63 «— Possession of co- 
owners — Ouster of co-heir by adverse pos- 
session — Proof Manipur 93 (C N 29) 
-Article 63 — See Limitation Act (1963) 
Manipur 93 {C N 29) 

Madhya Pradesh Accommodation Control 
Act (11 of 1S61) 

See under Houses and Rents. 

Madhya Pradesh Land Revenue Code (2 of 
1953) 

S. 145 — Bhumiswami lands — Ease- 
ment over, by prescription — Period is 20 
vears and not 60 years — Land does not 

AiTora.'s"™''"' - 

Madh Pra 283 (C N 46) 
Madras City Municipal Act (4 of 1919) 

See under Municipalities. 

Madras General Sales Tax Act (9 of 1939 t 
See under Sales Tax. 

Madras General Sales Tax Tumoser Rules 
See under Sales Tax. 

F/itablishments Act 

(JG n[ 191,) 

See under Shops and Establishments. 

- btanipur Co-operative Societies Rules 1939 

See under Co-operative Societies. 


Section 64 


Married Women’s Property Act (3 of 
18741 

S. 6 — Section applies only to life 

insurance policies and not to policies of 
any other description 

Cal 513 D (C N 103) 

Minimum Wages Act (11 of 1948) 

S 3(3) — Fixing of different rates of 

minimum wages for different industries or 
in different localities by dividing State 
into zones is not opposed to S. 3(3) or 
scheme of the Act — (Zones held made oji 
rational basis) SC 2042 F (C N 43o) 

S. 5 — Government can fix different 

minimum wages for different industries or 
in different localities — The fixation of 
minimum wages depends on the prevailing 
economic conditions, the cost of living in 
a place, the nature of the work to 
formed and the conditions in which the 
work IS performed SC 2042 E (C IS 43 j) 

S 5 — Notification fixing minunum 

wage saving that if employer supplies free 
meats to employees, he may deduct the 
sum mentioned in notification -y It is only 
option given and not duty impo^d — 
Supplying food is amenity — Notificatnn 
does not fix minimum wages in kind 

SC 2042 H (C N 43j) 
— S 5(1) — Power conferred under, w 
not arbitrary or ungulded — Article H 
of Constitution is not violated 

SC 2042 B (C N 43i») 
— — S. 5(1) — Whether power given to fix 
minimum wages is administrative or quasi 
judicial, rules of natural justice appV “* 
Reasonable opportunity held had been 
given before fixing minimum wages to 
parties concerned — Order was not utiat- 
ed by failure to constitute committee 
under S. 5(1) (a) . 

SC 2042 D (C N 43o) 
S 20 — Claims — Fixation of mini- 
mum wages by notification under S 3 -- 
Employer failing to recognise rights or 
employees accrued to them by virtue c’ 
notification — Dispute can be raised be- 
fore Authority appointed under S 20(1) 
only within six months from date of noti- 
fication Raj 265 B (C N 0-) 

Motor Vehicles Act (4 of 1939) 

S 47 — Temporary permits under 

S. 62 — Opportunity to existing operator 
to make representations must be given 
See Motor Vehicles Act (1939). S 62 

Andh Pra 419 C (C N 6S- 

S. 47(1) — Right of representatioi^ 

— Right of persons providing transport 
facilities near proposed route — Under 
S. 47(1) representations of persons pro'"d- 
ing passenger transport facilities not orJ^' 
along the proposed route but also near t" 
proposed route have to be taken into cori- 
sideration Andhra Pra 419 E (C N 6-1 

S. 47(3) — Limiting number of stag" 

carriages — Section 47(3) does not render 
it obligatory on the part of the authontv 
to limit number of stage carriages thou 2 - 
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Motor Vehicles Act (contd.) 

if such limit is fixed, grant of permit has 

to be subject to that limit 

Andh Pra 419 D (C N 68) 

S. 60(3) (as inserted in 1956) — Power 

to recover composition fee instead of can- 
celling permit — Passing of simultaneous 
order both under S. 60(3) and (1) not con- 
templated Raj 276 B (C N 66) 

Ss. 62, 47 — Temporary permits ■ — 

Grant of — Provisions of S. 47 apply — 
Opportunity must be given to existing 
operators to make representations against 
issue of temporary permits 

Andh Pra 419 C (C N 68) 

S. 62(c) — Temporary permits — 

Particular temporary need — Scheme for 
nationalisation of bus transport in the par- 
ticular District pending consideration for 
a considerable time — Representations 
from public for increase of buses on ex- 
isting routes and for plying of buses on 
new routes — Held there was sufficient 
temporary need justifying grant of tem- 
porary permits 

Andh Pra 419 A (C N 68) 
S. 62(c) — Temporary permits — p Suc- 
cessive grants of temporary permits — 
(Constitution of India, Art. 226) 

Andh Pra 419 B (C N 68) 
S. 62(c) — Temporary permit — Per- 
manent and temporary needs do not neces- 
sarily co-exist Goa 137 A (C N 24) 

MUNICIPALITIES 

—Assam Municipal Act, 1956 (15 of 1957) 

S. 334(1) and (4) — Constitution of 

notified area — Conclusion of Govern- 
ment that improved arrangements are re- 
quired not conclusive — Notification can 
be challenged on ground of absence of 
authority or that it was made for collateral 
purpose — Decision of Assam High Court, 
Reversed SC 2072 A (C N 441) 

— Calcutta Municipal Act (33 of 1951) 

S. 586(1), (4) — JMotice — Suit for 

declaration and permanent injunction 
against Corporation not to enforce invalid 
order for demolition of structures — Per- 
manent injunction though claimed as addi- 
tional relief suit held, in essence one for 
permanent injunction — Absence of notice 
not fatal to suit — Specific Relief Act 
(1877), S. 54 Cal 539 A (C N 107) 

— ^Madras City Municipal Act (4 of 1919) 
S. 105 — Vacancy’’ remission — Allow- 
able only if building is entirely vacant 
Mad 507 (C N 148) 

— Punjab Municipal Act (3 of 1911) 

S. 52(1) (g) — Clause (g) inserted by 

S. 6 of Punjab Local Authorities (Aided 
Schools) Act (12 of 1959) is void as con- 
travening Art. 31(2) of Constitution 

SC 2182 E (C N 448) 


Mysore High Court Rules 1959 
See under High Court Rules and Orders* 

Mysore Rent Control Act (22 of 1961) 

See under Houses and Rents. 

Natural Justice 

Domestic enquiry — Fair trial — See 

Industrial Disputes Act (1947), Sch. 2, 
Item 3 Guj 277 A (C N 42)- 

Negotiable Instruments Act (26 of 1881) 

S. 4, Illustration (b) — Promissory 

note — Essentials of — AIR 1938 All 619, 
Dissented from Punj 516 A (C N 83> 

Northern India Canal and Drainage Act 
(8 of 1873) 

S. 30-A(2) (as in force in Punjab in 

1964) — Scheme under — Scheme not 
complying with all requirements of the 
section — Is liable to be quashed 

Punj 539 C (C N 89> 

S. 30-B(l) (as in force in Punjab in 

1964) — Publication of scheme and 3Q 
days’ time for filing objection — Provision 
mandatory — Non-compliance of the pro- 
vision cannot be cured by hearing given 
by Divisional Canal Officer 

Punj 539 D (C N 89> 

Oaths Act (10 of 1873) _ 

S. 4 — Authority to administer oaths 

and affirmations — Magistrate’s power of 
delegation of — Power can only be ex- 
ercised in favour of an officer subordinate 
to him as distinguished from another 
Magistrate v/hich is a Court 

Orissa 209 B (C N 69> 

S. 4 — Authority to administer oaths 

and affirmations — Courts and persons re- 
ferred in the section — They must have 
connection with the matter to which the 
affidavits relate and must be discharging 
their duties or exercising their powers i, 
connection thereTOth 

Orissa 209 C (C N 69) 

Official Secrets Act (9 of 1923) 

S. 14 — Right of accused under Sec- 
tion 548 of Criminal P. C. to copies of any 
part of record of trial is controlled by 
order under S. 14 — See Criminal P. C. 
(1898), S. 548 Cal 535 B (C N 106) 

Orissa Administrative Services Class II 
(Recruitment) Rules 1959 
See under Civil Services. 

Orissa Ciril Sendees (Classification, Con- 
trol and Appeal) Rules (1930) 

See under Ci'vil Services. 

Orissa Co-operative Societies Act (11 of- 
1952) 

See under Co-operative Societies. 

Partnership Act (9 of 1932) 

S. 4 — Partnership firm — Natuie of 

— Relationship between firm and its part- 
ners— Balary received by partner partakes 


I 
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Partnership Act (contd.) 

•of same character as his share of profits 
Mad 497 B (C N 145) (FB) 

S 42(c) — Dissolution of partnership 

bv death of partner — Rights of strangers 
in firm not affected Gui 269 C (C K 41) 
S 55 — Sale of goodwill after dissolu- 
tion — Right to quota of controlled raw 
material is no part of goodv.-ill — Second 
Appeal No 725 of 1962. D/-6-9-1963 
(f^ni) Reversed Punj 522 (C N 85) 

S 69(2) — Suit by firm against third 

party — Proof, that persons stung are part- 
ners — Modes of Mys 299 (C N 71) 


Payment of Wages Act (4 of 1936) 

S 15(2) — Claims arising out of 

deductions from wages — Authority ap- 
pointed under S 15 is to determine the 
actual wages to be paid and not the Poten- 
tial wages Rai 265 A (C N 62) 


Penal Code (contd.) 

jurisdiction to proceed with complaint 
without sanction though facts of com- 
plaint disclose offence under S. 171-G for 
which sanction is necessary — (Criminal 
P C. (1898). S 196) Mad 509 (C N 149) 
^S. 292 — Obscenity — \Vhat consti- 
tutes — Tests laid doum 

All 614 (C N SS) 

S. 302 — Accused creating false sense 

of security and confidence in their wiiow- 
ed sister-in-law. a helpless woman v.ho 
had gone to work on her field — Sister-in- 
law taken unawares and pounced upon by 
accused and murdered — No extenuating 
circumstance — Maxunum penalty of law 
held riehtly inflicted .. 

Bom 438 K (C N 74) 


Penal Code (43 of 1860) 

S 21 — Secretary of a Co-operative 

Society is not a public servant either 
under Cl. 10 or under Cl (12) or Cl. (11) 
of S. 21 Cal 557 A (C N 111) 


— S. 21. Explanation 2— Public servant 
under suspension — Does not cease to be 
public servant Pun) 514 (C N 81) 

— S. 147 — Case occurring In autonomus 
district of United l^asi-Jaintia Hills 
— Both parties belonging to Schedule 
Tribes — Case is triable by Assistant to 
Dv. Commissioner — See United Khasl- 
Jamtia Hills Autonomous District (Ad- 
ministration of Justice) Rules 1953. R '/• 
Assam 130 (C N 32) (FB) 
— S. ni-A — Electoral right — Inter- 
ference with — Electors threatened with 
serious consequences with object of un- 
duly influencing them for changing their 
decision to nominate certain person as 
their candidate — This does not constitute 
anv interference with the right to vote or 
refrain from voting at an election 

SC 2097 A (C N 446) 

171-C — Vndue bifluence et eJ«v 

lion — Threat to members of Legislative 
Assembly of Bengal that if certain candi- 
date was elected he would enforce Presi- 
dent’s rule in Bengal — Held this did not 
amount to undue influence 

SC 2097 D (C N 416) 

S. 171-C — Undue influence — V^al 

constitutes — There can be undue In- 
fluence even at the stage when elector 
Coes through mental process of weighing 
TT-erils and demerits of candidates -and 
makes his choice — (Presidential and Vice- 
Presidential Elections Act (1952). S. 18) 
SC 2097 D (C N 446) 

171-C(2) — Expression "Without 

prejudice to the generality of the provi- 
sJons of cub-cectio.n ni" — Meaning 

SC 2097 C (C N 446) 
Ss. ITl-G. 499. 500 — Distinction be- 
twf-en Sj 171-G nnd 499 — Prosecution 
lor offence under S. 500 — ^iagistratc has 


397 — ‘Uses deadly weapon -- 

There must be overt act m relation with 
weapon involving more than mere wear- 
ing or carrying It. even though such wear- 
ing or carrying may be for the purpose of 
overawing others. (1912) 13 Cri U 267 
(Low Bur): AIR 1933 Lah 35 & AIR 1925 
Sind 150. Dissented from 

Punj 532 (C N 88) (FB) 
— — S. 499 — Distinction between Sec- 
tions 171-G and 499 — Prosecution for of- 
fence under S. 500 — Magistrate has juris- 
diction to proceed with complaint wthout 
sanction though facts of complaint dfsios^ 
• offence under S 171-G for which sanctiOT 
is necessary — See Penal Code (1860', 
S. 171-G Mad 509 (C N 149) 

• S. 500 — Distinction between Se^ 

tion 171.G and 499 — Prosecution for of- 
, fence under S. 500 — Magistrate has luru- 
, diction to proceed with complaint with^ 
sanction though facts of complaint disclose 
offence under S. 171-G for which 
tion is necessary — See Penal Code 11860'. 
S. ni-G Mad 509 (C N 149) 


Portuguese Civil Code 

-Art 1566 — Under S 5(1) 


Daman and Diu (Adminis(ration) 
(1962) laws in force in the territories 
saved — However under S. 4(1). G3> 
Daman and Diu (Laws) No 2 Regul3t:5- 
(1963) corresponding laws stood reperii^ 
— Reading of the two provisions fW’ 
that law relating to pre-emption 
Art. 1566 is saved even after coming 
force of T. P. Act (1832) as neither S 
nor any other section in T. P. Act dea* 
Pith right of pre-emption 

Goa 143 (C N S'* 

Precedents 


—Principle of stare decisis ..‘.-ci 
SC 2007 B (C N 4.>') 


Presidential and Vicc-PrcsJdential 
tions Act (31 of 1932) 

— S. 5(2) — Nomination pap^r 
by proposer and seconder after canotos-- 
had done so — Candidate subscoucC'J’ 
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Residential and Vice-Presidential Elec- 
tions Act (contd.) 

OTesenting nomination paper before Re- 
turning Officer — Held by such step can- 
didate indicated his assent to being nomi- 
nated by the particular proposer and se- 
conder — Nomination not invalid — The 
Legislature, when enacting the Act, must 
be presumed to know that this was the 
Ebw as interpreted in India and, con- 
GEquently, when the language incorporat- 
^ En S. 5(2) of the Act was used, it must 
have been intended that nomination papers 
would not be invalid by reason of the 
candidate making his signature before the 
proposer and the seconder 

SC 2097 L (C N 446) 
S. 5(2) — Nomination paper signed by 
proposer and seconder after candidate had 
Idone so — Not invalid 

SC 2097 M (C N 446) 
5(2) — Validity — Cannot be con- 
sidered as curtailing rights under Art. 58 
Gi the Constitution — See Constitution of 
Endia, Art. 58 SC 2097 N (C N 446) 

»”=^S. 17(2) — Election petition — Res- 
pondent succeeding — However both sides 
being responsible for putting into witness 
bos large number of persons deliberately 
giving evidence which was not true — 
Held proper course was not to award costs 
Even to successful party 

SC 2097 R (C N 448) 
^S. 18 — There can be undue influence 
-even at the stage when elector goes 
through mental'process of v/eighing merits 
and demerits of Candidates — See Penal 
‘Code (1860), S. 171-C 

SC 2097 D (C N 446) 

.-V — s. 18(1) (a) — Bribery — Proof — A 
general allegation that bribery was ram- 
pant in the elections could not be made 
the subject-matter of a specific charge of 
commission of offence of bribery 

SC 2097, P (C N 446) 
--—S. 18(1) (a) — Bribery — Licence 

granted to a private limited company wdth 
cpcclfic purpose of obtaining vote of an 
elector and a Member of Parliament, for 
a candidate — That would constitute 
bribery SC 2097 Q (C N 448) 

— S. 18(1) (b) — Undue influence by 
-stranger — Effect — ft should materially 
affect election — Burden of proof is on 
petitioner SC 2097 F (C N 446) 

— — S. 21 — Validity — Not ultra' vires on 
ground that rule making power suffers 
'2rom vice of excessive delegation of legis- 
iallve powers — See Constitution of India, 
Art. 71 SC 2097 H (C N 446) 

• ^Part III — Validity — Not ultra vires 

-ArHcle 71 (1) of the Constitution — See 
Constitution of India. Art. 71 

SC 2097 G (C N 446) 

IPresidential and Vice-Presidential Elec- 
tion Rules (1952) 

4(1), (2) — Validity — Is intra 
wfrsa S, 21 of Presidential and Vice-Presi- 
EDecember) 1970 Indexes/S 


3S 


and Vice-Presidential Rular 


Presidential 
(contd.) 

dential Elections Act (1952) 

P a/n r. ^ ^ 

K. 4(1) — PiCquirement of certified 

copy — Every Government servant having 
custody of document can issue copy 

SC 2097 K (C N 446) 

Rr. 4(3) and 6(3) (e) — Validity — 

Rule 4(3) is validly made under S. 21 of 
Presidential and Vice-Presidential Elec- 
tions Act (1952) — Is not in derogation of 
S. 5(2) of the Act — Rule 6(3) (e) which 
is consequential is also valid 

SC 2097 J (C N 446) 

R. 6(3) (e) — Validity — Rule 6(3) (e) 

is validly made under S. 21 of Presidential 
and Vice-Presidential Elections Act (1952) 

— See Presidential and Vice-Presidential 
Elections Rules (1952), K. 4(3) 

SC 2097 J (C N 446) 

Prevention of Food Adulteration Act (37 
of 1954) 

Preamble — Act does not violate Arti- 
cle 14 of Constitution — See Constitution 
of India, Art. -14 Cal 520 C (C N 104) 

Pre. — Act is not violative of Art. 19 

(1) (g) of Constitution — See Constitution 
of India, Art. 19(1) (g) 

Cal 520 E (C N 104) 

S. 2(i) (f) — Section is not violative 

of Art, 19(1) (g) of Constitution — See 
Constitution of India, Art. 19(1) (g) 

Cal 520 E (C N 104) 
S. 2(v) — 'Food' — Test to determine 

— Definition wide enough to include 
Katha (Catechu) Delhi 267 A (C N 58) 

S. 2(xiii) — Sale — Supply of food by 

hotelier 'to resident guest on consolidated 
charge — There is no sale 

Delhi 244 A (C N 53) (FB) 

Ss. 7, 16 — Store — Meaning of — 

Means storing for sale — Criminal Appeal 
No. 100-D of 1964, D/-13-6-1969 (Delhi), 
Overruled. AIR 1967 Cal 110 & AIR 1956 
Cal 51 & AIR 1963 Assam 28, Dissented 
from ' Delhi 244 B (C N 53) (FB) 

S. 12 — Act does not violate Art. 14 

of Constitution — See Constitution of 
India. Art. 14 Cal 520 C (C N 104) 

S. 13 — Report signed _ by Public 

Analyst after issue of notification regard- 
ing his appointment — Sample of food re- 
ceived in office before issue of notification 

— Evidentiary value of report 

Delhi 244 C (C N 53) 

S. 16 — Store — Meaning of — Means 

storing for sale — See Prevention of Food 
Adulteration Act (1954). S. 7 

Delhi 244 B (C N 53) (FB) 

S. 19 — Act does not wolate Art. 14 

of Constitution — See Constitution of 
India. Art. 14 Cal 520 C (C N 104) 

Prevention of Food Adulteration Rules 
(1966) 

R. 5. Appendix B, Item A-21 — Stan- 
dard prescribed for kafha cannot be esld 
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Prevention of Food Adulteration Rules 
(contd.) 

to be impossible of attainment — Buie is 
not ultra vires on ground that it is un- 
reasonable and high 


Delhi 267 C (C N 58) 


Protection of Rights of Tenants (Cashew- 
nuts and Arecanuts) Order, 1365 

Validity — President of Portugal or 

Overseas Minister or Governor General c£ 
State of India could have had no power 
to pass Order of 1965 — Lt Governor of 
Goa, Daman and Diu, therefore, has no 
power to pass that Order bv virtue of 
Cl 2 of Goa. Daman and Dm (Administra- 
tion) Removal of Difficulties Order 1962). 
Cl. 2 (as amended on 19-12-1963) — Order 
of 1965 is. therefore, ultra vires and in- 
valid — (Goa. Daman and Diu {Adminis- 
tration) Removal of Difficulties Order 
(1962). Cl. 2 (as amended on 19-12-1963) 
Goa 142 A (C N 26) 


PUBLIC SAFETY 

— West Bengal Criminal Law Amendment 
(Special Courts Act 21 of 1919) 

~S 4 — Offences triable by Special 
Courts— Secretary of co-operative society 
not being a public servant cannot be tried 
under S. 409. Penal Code by special court 
Cal 557 C (C N 111) 

—West Bengal Security Act (19 of 1950) 
— S. 29(3) (b) — Determination of com- 
pensation by Arbitrator is subject to Sec- 
tions 45 and 46 of Arbitration Act (1910) 
(10 of 19-10) — It fs open for claimant, 
therefore, to move appropriate authority 
for referring matte- of compensation pay- 
able to him to arbitration — (Arbitration 
Act (1940). Ss 45 and 46) 

Tripura 94 B (C N 27) 
— — S 29(3) — Section 37 has nothing to 
do with enforcement of right to compensa- 
tion bv individual whose property has 
been rcauisitioned — See West Bengal 
Security Act (19 of 1950). S 37 

Tripura 94 C (C K 27) 

S. 37 — Section 37 has nothing to do 

with enforcement of right to compensation 
by individual whose property has been 
reQui'itioned Tripura 94 C (C K 27) 


Punjab Civil .Services (Judicial Branch) 
Rulw (1931) 

Sec under Cinl Semces. 

Pimjah Civil Services (I’unislinjfnl and 
Appeal) Rules (1952) 

See under Civil Services. 

Punjab Co-operative Societies (.AmeBd- 
tneot) Ordinance (10 of 1969) 

See under Co-o^rative Sodeties. 


Punjab Local Authorities (Aided Schntli^'! 
Act (22 of 1959) 

See under Education. 

Punjab Municipal Act (3 of 1911)- 
See under Municipalities 

Railway Establishment Code 
See under Civil Services. 


RatUvavs Act (9 of 1890) 

S. 73 (New) (as amended in 1951) — • 

Effect of amendment — Liability of raiV- 
Way for loss of goods — When onus 
proof shifts on railway 

Delhi 261 A (C N 50- 
- — ^S. 77-C (as amended in 1961) — Sec- 
tion does not refer to loss or non-delivery 
— Railway administration wnen can b* 
absolved of its liabilitv' for short dellveiT 
Delhi 261 B (C N 5S3’ 

Rajasthan Service Rules (1951) 

See under Civil Services 


Registration Act (16 of 19D8) 

S 17(1) (b) — Documents of whIsS 

registration is compulsory — PartiflaC' 
deed — Effect of non-registration — 
Though inadmissible In evidence for ascer- 
taining terms of partition and trarinK' 
source of title, the factum of partition can 
be proved by other evidence 

. Andh Pra 407 A (C If 6S> 


Representation of the People Act (43 e3' 
1951) 

— — Ss 116-A and 123 — Jurisdiction o3' 
Supreme Court under S. n6-A — Charjra 
of commission of corrupt practice — Find- 
ing as to. is one of fact — No interference 
with finding of High Court merely ee 
ground that different view' on evidence Is 
reasonable SC 2075 A (C N 4m- 

— - — S IIC-A — Election petition, alJegIn* 
coromi.'ision of corrupt practice by return- 
ed candidate, rejected — Dismissal of ap- 
peal to Supreme Court — Court havrertx 
disallowed cost of returned candidate 1* 
appeal in view of the fact that he 
raised several false pleas 

SC 2075 B (C N 

S 123 — Jurisdiction of Supreme 

Court under S. 116-A — (Charge of com* 
mission of corrupt practice — Finding ^ 
to is one of fact — No interference 
finding of High Court merely on grevrso 
that different view on cvidenc- is r*a»^ 
able — See Representation of the Feo^ 
Act (1931). S UC-A SC 2075 A (C N 4W 


SALES TAX 

—Madras General Sales Tax Act fJ 
1939) 

■ Ss. 3(1). 5 — Madras G-nfral 

Tax Turnover Rules. R. 16 — 
dealer in Jiides and £kin3 — During I 
54 euch dealer v.'as liable to fnu|t!pe'— 

‘•o C3s^ of disc. , 

Mad 494 A IC N H4) ‘ 
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Sales Tax — Madras General Sales Tax 
Act (contd.) 

S. 5 — Unlicensed dealer in hides and 

skins — During 1953-54 such dealer was 
liable to multipoint taxation — No case of 
discrimination — See Sales fax — Madras 
General Sales Tax Act (9 of 1939), Sec- 
tion 3(1) Mad 494 A (C N 144) (FB) 

— Madras General Sales Tax Turnover 
Rules 

R. 16 — Unlicensed dealer in hides 

and skins — During 1953-54 such dealer 
was liable to multipoint taxation — No 
case of discrimination — See Sales Tax 
— Madras General Sales Tax Act (9 of 
1939). S. 3(1) Mad 494 A (C N 144) (FB) 

— U. P. Sales Tax Act (15 of 1948) 

S. 2(c) — Dealer — Assessee carrying 

on business in Calcutta dispatching goods 
on orders from U. P. on railway receipts 
in name of self which were endorsed by 
assessee’s bankers at Calcutta — Price 
realised from purchasers on endorsement 
and delivery of receipts from Banker’s 
branches in U. P: — Assessee not a 'dealer’ 
All 650 (C N 93) (FB) 

Ss. 7(3) and 21 — Failure to furnish 

return — Proceeding under S. 7(3) not 
without jurisdiction — Assessment under 

S. 7(3) cannot be considered as one under 
S. 21 All 641 (C N 90) (FB) 

S. 21 — Assessment under S. 7(3) can- 
not be considered as one under S. 21 — 
See Sales Tax — U. P. Sales Tax Act 
(1948), S. 7(3) 

All 641 (C N 90) (FB) 


Sea Customs Act (8 of 1878) 

S. 137 — Findings arrived at by 

Customs Authorities in the absence of 
procedural irregularity cannot be disturb- 
ed in writ petition — See Constitution of 
India, Art. 226^ Cal 527 E (C N 105) 

S. 167(8) — Declaration under S. 12 

(1), Eo reign Exchange Regulation Act 
1947, by exporter containing incorrect in- 
formation on points on which S. 12 (1), 
Foreign Exchange Regulation Act not re- 
quiring declaration — Exporter cannot be 
penalised under S. 167(8) — Authorities 
may proceed under other provisions but 
not under S. 167 (8) Cal 527 A (C N 105) 
Ss. 167 (8), 167 (37) — Foreign Ex- 
change Regulation Act (1947). S. 12 (1) — 
Order of confiscation founded both on 
Items (8) and (37) of- S. 167 — Charge of 
violation of S. 12, Foreign Exchange Re- 
gulation Act failing — Confiscation order 
cannot be struck down 

Cal 527 G (C N 105) 

S. 167(8) — Personal penalty under, 

can exceed lower alternative of Rs. 1.000 
and penalty up to three times of value of 
goods concerned can be imposed where 
amount, exceeds Rs. 1006 — Since it was 
held that Customs - Authorities had no 


Sea Customs Act (contd.) 
jurisdiction to proceed under S. 167(8). 
the order imposing penalty of Rs. 35 000 
was quashed — Refund ordered in pro- 
ceedings under Art. 226 

Cal 527 H (C N 105) 

S. 167(37) — Findings arrived at by 

Customs Authorities in the absence of pro- 
cedural irregularity cannot be disturbed 
in writ petition — See Constitution of 
India, Art. 226 Cal 327 ,E (C N 105) 

S, 167(37) — Charge under S. 12(1), 

Foreign Exchange Regulation Act for mis- 
statement in declai'ation by exporter — 
Though S. 29 or 137 of the Sea Customs 
Act was not specifically mentioned held 
that by understating the value of export- 
ed goods accused had committed offence 
under S. 167(37) — Section 167(37) has to 
be read with Ss. 29 and 137 of Sea Customs 
Act — Defence and proceeding for adjudi- 
cation proceeding on this twofold basis — 
Held that it was not correct to say that 
petitioner was charged only with viola- 
tion of S. 12(1) of Foreign Exchange Re- 
gulation Act Cal 527 F (C N 105) 

SHOPS AND ESTABLISHiVIENTS 

— Madras Shops and Establishments Act 
(36 of 1947) 

S. 41(1) — Procedure under — Em- 
ployee reaching superannuation age — 
Procedure under S. 41(1) need not be 
followed Mad 487 (C N 142) 


Specific Belief Act (1 of 1877) 

S. 54 — Relief for perpetual injunc- 
tion sought only as additional relief to 
relief of declaration that order of Com- 
missioner of Calcutta is illegal, invalid 
and mala fide — Suit is nevertheless suit 
for permanent injunction — See Munici- 
palities — Calcutta Municipal Act (33 of 
1951), S. 586(1) Cal 539 A (C N 107) 

S. 54 — Injunction — See Limitation 

Act (1908), Art. 144 

Ker 289 E (C N 48) 
Stamp Act (2 of 1899) 

■ See under Stamp Duty 

STAMP DUTY 
— Stamp Act (2 of 1899) 

S. 2 (17) — Definition of mortgage 

deed in — Is wider than in Section 58 (a), 

T. P. Act All 644 B (C N 91) (SB) 

Sch. IB, Articles 6 (1) and 40 (b) fas 

amended by U. P. Stamp (Amendment) 
Act, 1962) — Mortgage deed or agreement 
relating to deposit of title deeds — Deed 
held evidenced agreement pledging goods 
and also agreement pui-porting to create 
mortgage by deposit of title deeds 

All 644 C (C N 91) (SB) 
— Sch. IB, Art. 40(b) (as amended bv 

U. P. Stamp (Amendment) Act, 1962) — 
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Stamp Duty — Stamp Act (contd.) 
Mortgage deed or agreement relating to 
deposit of title deeds — Deed held evi- 
denced agreement pledging goods and 
also agreement purporting to create mort- 
gage by deposit of title deeds — See 
Stamp Duty — Stamp Act (1899), Seh IB, 
Art. 6(1) All 644 C (C N 91) (SB) 


Suppression of Immoral Traffic in Women 
and Girls Act (104 of 1956) 


Ss. 4(1), 8 — Conviction for — Prose- 
cution must prove that accused was know- 
ingly living wholly or, in part on earnings 
of prostitution RIad 491 A (C N 143) 

S. 8 — Earnings referred to in S. 4 

are outcome of state of things embodied 
in Section 8 — See Suppression of Im- 
moral Traffic in Women and Girls Act 
(1956). S. 4(1) Mad 491 A (C N 143) 
S 8 — Seducing for purpose of pros- 
titution — In absence of corroboration re- 
garding solicitation it is not safe to con- 
vict merely on testimony of person alleg- 
ed to have been seduced 

Mad 491 B (C N 143) 

Torts 

—Defamation — Damages — Damages 
are compensatory and not punitive 

Bom 424 C (C N 73) 


—Defamation — Damages -- Damage 
to reputation — • Diminution In esteem and 
extent of mental distress to be considered 

Bom 424 D (C N 73) 
-^Defamation •— Damages — Exem- 
Plarj' damages aw'arded by trial <^urt 
when not due — High Court In appeal 
has power and duly to Interfere with the 
decree for damages — (Letters Patent 
(Bom). CL 15) Bom 424 E (C N 73) 
—Defamation — Damages — Power of 
appellate Court to Interfere 

Bom 424 E (C N 73) 

• ^Defamation — Damages Costs of 

the litigation cannot be included in dam- 
ages -- (Civil P. C. (1908). S. 25) 

Bom 424 G (C H 73) 

■ Defamation — Damages — Plea of 

■justification entirelv given up — Evidence 
relating to justification cannot be recon- 
sidered for purposes of mitigation of dam- 
ages • Bom 424 H (C N 73) 

Libel — Qualified privilege — Privi- 
leged occasion — Fact that subject-matter 
Is of general public importance not suffi- 
cient — Party must have duty to commu- 
nicate to the public 

Bom 424 A (C N 73) 
——Libel — Qualified privilege — Malice 
— Burden of proof — Burden is on plain- 
tiff Bom 424 B (C K 73) 


Trade and Merchandise Marks Act (43 of 
195S) 

— S. 2 (1) (d) — Mark whether decep- 
tively similar to another mark — Test 

SC 20C2 A (C N 439) 


Trade and Merchandise Marks Act (contd.) 
■■ ■ -S. 9 (1) — Registration of trade mark 
— Delayed plea that word used in trade 
mark is deceptive and not invented — 
Inference that it did not strike even the 
legal adviser of party etc., that the trade 
mark is deceptive can be drawn — Find- 
ing by High Court also against plea — 
Plea rejected by Supreme Court 

SC 2062 B (C N 439) 


Transfer ol Property Act (4 of 1882) 

S 8 — Deed — Construction — See 

Deed — Construction 
S. 11 — Restriction repugnant to inte- 
rest created — Settlement deed — Con- 
veyance of absolute interest — Restric- 
tion as to joint enjoTnent with settlor 
and as to alienation is void and cannot be 
given effect to Orissa 215 C (C N 71) 

S. 14 — Settlement — Evasion of 

rules against perpetuities 

Mad 484 (C N 141) 

S. 41 — Benann — See Benami 

S 44 _ Under S. 5(1) Goa. Daman 

and Diu (Administration) Act (1DG2) laws 
in force in the territories were saved — 
However under S, 4(1) Goa, Daman and 
Diu (Laws) No. 2 Regulation (1963) cor- 
responding laws stood repealed — Read- 
ing of the two provisions sho%vs that law 
relating to pre-emption under S. 1566 was 
saved as neither S. 44 nor anv other sec- 
tion in T. P. Act dealt with right of pre- 
emption -- See Portuguese Civil Code, 
S. 1566 Goa 143 (C N 27) 


— S 52 — "Otherwise dealt with" — 
Includes raising of constructions WTong- 
fully — Suit for possession of vacant land 

— Defendant putting up superstructure 

after filing of suit — Cannot claim advan- 
tage out of the buildings WTongfully put 
UP All 648 A (C N 92) 

S. 54 — Sales of immovable property 

— Passing of consideration not Condition 
precedent for transfer of title 

Orissa 218 A (C N 72) 

S. 58 — DeUnltion ol mortgaso deed 

In Section 2 (17) Stamp Act — Is wider 
than in Section 58(a). T. P. Act — See 
Stamp Duty — Stamp Act (1899). S. 2(17) . 

All C44 B (C N 91> (SB) 

Ss. 58, 100 — Mortgage by deposit of 

title deeds — Effect — Effectuates trans- 
fer of right to properties ~ Hence crea- 
tion of charge separately on properties 
becomes imnecessarv 

All 644 D (C N 91) (SB) 
S. 60 — Right of redemption — Mort- 
gagee in possession to pay michavaram — 
Koo-p3>inent —• Mortgage debt wiped off 

— Suit by mortgagor is not suit for re- 

ademption Ker 289 C (C N 48) 

— —S. 92 — Equitable doctrine of sub- 
rogation — Applicabilitv — Mortga;^ 
amount viped off by adjustment against 
arrears of michararam — pjalntiff-mari- 
gagor not required le make any ptymew 
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T. P. Act (contd.) 

to mortgagee — Doctrine does not apply 
— Plaintiff-Mortgagor gets no right to be 
reimbursed by other co-mortgagors 

Ker 289 B (C N 48) 

S. 100 — Mortgage by deposit of title 

deeds — Effect — Effectuates transfer of 
right to properties — Hence creation of 
charge separately on properties becomes 
unnecessary — See Transfer of Property 
Act (1882), S. 58 

All 644 D (C N 91) (SB) 
Ss. 106 and 109 — Date of commence- 
ment of tenancy is when tenant has been 
originally let in — Transfer of the pro- 
perty does not affect it — Tenancy can- 
not be deemed to have commenced on the 
date of transfer — Notice terminating 
tenancy with the expiry of date of trans- 
fer invalid — Section 109 supports the 
view Raj 272 B (C N 65) 

S. 106 — Tenancy at will, what is — 

Section 106 does not apply to such ten- 
ancy Raj 272 C (C N 65) 

S. 106 — Power of Custodian of Eva- 
cuee Property to eject without notice 
under Section 106 cannot be availed of 
by purchaser of property from him — 
See Administration of Evacuee Property 
Act (1 950). S. 4(2) Raj 272 D (C N 65) 

S. 108, Cl. (o) — Lease of premises 

for residential purposes to businessman — 
Carrying on some business work during 
spare time in small portion of premises 
without running a shop — User not incon- 
sistent mth purpose of lease 

Mys 297 A (C N 70) 

S. 109 — Date of conunencement of 

tenancy — Date when tenant has been 
originally let in is decisive — Ndtice ter- 
minatihg tenancy with the expiry of date 
'of transfer invalid — S. 109 supports the 
above — See Transfer of Property Act 
(1882), S. 106 Raj 272 B,(C N 65) 

Travancore-Cochin High Court Act (4 of 
1125 ME) 

S. 23 — Finality as regards matter on 

which Judges of Division Bench are in 
agreement — Difference as to reasons not 
material Ker 289 (C N 48) 

Travancore-Ezhava Act (3 of 1100 ME) 
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Travancore Limitation Act (6 of 1100 ME) 

^Art. 136 — Mortgage amount wiped 

off by adjustment against an-ears of. 
michavaram — Redeeming co-mortgagor 
is not subrogated to the position of mort- 
gagee — Suit by some of the co-mort- 
gagors claiming recovery of their share in 
the suit property in such a case from re- 
deeming co-mortgagor cannot be regarded 
as suit for redemption — Article 136 does 
not apply Ker 289 D (C N 48) 

Travancore Nayar Act (2 of 1100 ME) 

S. 25 — Invalid transfer by Karnavan 

of equity of redemption in tarward pro- 
perty to mortgagee in possession — Pos- 
session by mortgagee becomes adverse to 
tarwad — Suit for redemption barred 
after 12 years — See Limitation Act (1963), 
Art. 69 Ker 305 (C N 50) (FB) 

Tripura (Courts) Order L950 
See imder High Court Rules and Orders 


United Khasi Jaintia Hills Autonomous 
District (Administration of Justice) 
Rules, 1953 


Rr. 21 and 22 — Under R. 21 the 

Subordinate District Coimcil Court is not 
competent to try an offence under S. 147 
Penal Code — Jmisdiction of Assistant to 
Dy. Commissioner to try such offence is 
saved by R. 22 

Assam 130 (C N 32) (FB) 


R. 22 — Under R. 21 the Subordinate 

District Council Court is not competent 
to try an offence under S. 147 Penal Code 
— Jurisdiction of Assistant to Dy. Com- 
missioner to try such offence is saved by 
R. 22 — See United Khasi Jaintia Hill 
Autonomous District (Administration of 
Justice) Rules, 1953, R. 21 

Assam 130 (C N 32) (FB) 


U. P. Sales Tax Act (15 of 1948) 

See under Sales Tax 

West Bengal Criminal Law Amendment 
(Special Courts) Act (21 of 1949) 

See under Public Safety 
West Bengal Security Act (19 of 1950) 
See under Public Safety 


S. 21 — Invalid transfer by Karnavan 

of equity of redemption in tarwad pro- 
perty to mortgagee in possession — Pos- 
session by mortgagee becomes adverse to 
tarwad — Suit for redemption barred 
after 12 years — See Limitation Act 
(1963), Art. 69 Ker 305 (C N ,50) (FB) 


?’ords and Phrases 

— "Civil Proceeding” — Proceeding 
hich involves assertion or enforcement 
; a civil right is a civil proceeding — 

ee Constitution of India, Art. 133(1) 
ee c,ons Tripura 86 B (C N 23) 


; 



SUBJECTWSE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, EXa IN A. L R. 1970 DECEMBER 

DlSS.=Dissented from In; NOT r.=Not followed in; OVER.=Ovemjled in; 
REVERS.=:Bet'ersed in 


Civil Procedure Code (5 of 1908) 

— S 2 (17) (h) — (1960) 64 Cal WN 60 — 
Not F. m \^e\v of AIR 1939 SC 589 as 
interpreted AIR 1970 Cal 539 B (C N 107) 
~S 80 — (1960) 64 Cal WN 60 — Not F. 
in view of AIR 1959 SC 589 as interpreted 
AIR 1970 Cal 539 B (C N 107) 

— S 80 — AIR 1961 Gui 85 — Diss. AIR 
1970 Manipur 90 (C N 28) 

— S. 80 — AIR 1960 Pat 530 — Diss. AIR 
1970 Manipur 90 (C N 23) 

— O 18. R 3 — AIR 1956 Sau 52 — Dks. 
AIR 1970 Rai 278 B (C N 67) 

— O 33 R 5(d-l) — AIR 1948 Mad 433 — 
Dlvs. AIR 1970 Andh Pra 411 A (C N 67) 
— O o'). R 5(d-l) — AIR 1949 Mad 591 — 
AIR 1970 Andh Pra 411 A (C N 67) 
- O 33 R 5(0-1' — AIR 1956 Mad 271 — 
Diss. AIR 1970 Andh Pra 411 A (C N 67) 
—0 33. R 5(d-l) — AIR 1956 Mad 677 — 
I>is. AIR 1970 Andh Pra 411 A (C N 67) 
— O 33. R C — AIR 1936 Med 271 — 
Djss. AIR 1970 Andh Pra 411 B (C N 07) 
— O 3?. R 8 — AIR 1956 Mad 677 — 
Diss. AIR 1070 Andh Pra 4U B (C N 67). 

CIVIL SER^^CES 
— Rajasthan Service Rules (1931) 

—R. 18 — 1069 Lab IC 513 (Rai) — 
Revers. AIR 1970 Raj 201 A (C N 61). 

. — R J 41 — Lab IC 513 (Raj) — 

Rovers. AIR 1970 Punj 261 B (C N 61). 


Constitution of India 

—Art. 14 — (’68) 70 ITR 293 (All)— Over. 
AIR 1970 All 620 D (C N 89) (FD). 

—Art. 14 — (’69) C. M. W. No. 1247 of 
1967, D/- 24-2-1969 (Delhi) — Diss. AIR 
1970 All 620 D (C N 89) (FB). 

—Art. 14 — (’67) 64 ITR 285 (Madh Pra) 

— rKss. RW Ali P. E (C N 
(I'D). 

—An. 14 — AIR 1969 Madh Pra 72 — 
DRs. air 1970 All C20 D (C N 83) (FB). 
—Art. 31(2) — AIR 19C6 Pur.j 232 — Ke- 
vers. AIR 1970 SC 21S2 r (C N 448). 
—Art. 133(1) (a) (c) ~ (’68) C. W. J. C 
Nos. 197 & 234 of 1968 (Pat) — Rerers. 
AIR 1970 SC 2011 (C N 434). ' 

—Art. 311 — AIR 1931 GuJ 63 — Diss. 
AIR 1970 Orisja 213 B (C N 70). 

Ccntract Act 0 of 1872) 

— S C9 — AIR 1951 All 774 (FB) — Diss. 
Am 1970 OrL<r.-i 237 B (C N 73). 

CO.OPER.\TI\T SOaCTIES 
— Orissa Co-operative Societies Act 1351 
(U of 1932) 

— S 8 — rC7) 0 J. C. 104 of 1667 (Orissa) 

— Over. AIR 1970 Orissa 227 (C K 75) 
(SB). 


Co-operative Societies — Orissa 
Co-operative Societies Act (contd.) 

— S 71 — (’67) O. J. C. No. 104 ®f 1967) 
(Orissa) — Over. AIR 1970 Orissa 227 
(C N 75) (SB). 


Criminal Procedure Code (5 of 1898) 

— S. 145 — AIR 1969 Manipur 3 — Diss. 
AIR 1970 Orissa 209 D (C N 69). 

— S. 145 — AIR 1966 Punj 523 — Diss. 
AIR 1970 Orissa 209 D (C N 69). 

— S 483 (4) — 1964 (1) Cri U 242 (Mad) 
— Diss. AIR 1970 Punj 515 (C N 82). 

— S 488 (6) — (’66) Ref. No 101 of 1965 
rCoa) — Diss. AIR 1970 Goa 140 C 
(C N 25) 

Displaced Persons (Compensation and Re- 
habilitation) Rules (1955) 

— R. 102. Cls (a) to (d) and Provi'o — 
("69) C. W No 2917 of 1965. D/- 23-10- 
1969 (P 4: H) — Rovers. AIR 1970 PunI 
525 A (C N 86) 

EDLCATION 

—Punjab Local Authorities (Aided 
Schools) Act (22 of 1959) 

— S. 3 — AIR 1966 Punj 232 — Rovers. 
AIR 1970 SC 2182 A (C N 448). 

— S. 5 — AIR 1966 Punj 232 — Rovers. 
AIR 1970 SC 2182 C (C N 448). 

— S. 6 — AIR 1966 Punj 232 — Revets. 
AIR 1970 SC 2182 A (C N 418). 


Evidence Act (t of 1872) 

_S. 114 — 1966 Ker LT 86 — Ifefd no 
lonccr Eood law as interpreted AIR 1970 
Ker S{& I'C K 5it- 

_S. 114 — 19G6 Ker LT 93 — IMd no 
loncer eood law as interpreted AIR 1970 
Ker 310 (C N 51). 

Hindu Succession Act (30 of 1936) 

— S 14(2) — AIR 1965 Andh Pra 60 — 
Diss. AIR 1970 Raj 285 (C N 63). ' 

HOUSES AND RENTS 

— M. P. Accommodation Control Act (41 
of 1931) 

— S. 12 — (’69) S. A. No. 910 of 19C5. D'- 
3-2-1969 (iladh Pra) — Over. AIR 1970 
Madh Pra 2S0 (C N 47). 

— S 13(6) — ('C9) S. A. No 910 of IPoS. 
DL 3-3-1969 (Madh Pra) — Over. AIR 
1S70 Madh Pra 230 (C N 47). 
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Subject'wise List of Cases Overruled 
’-®cmne-tax Act (11 of 1922) 

«-S. £0(4) (b) — (1964) 51 ITR 467 (Mad) 

— Over. AIR 1970 Mad 497 A (C N 145) 

«>-S. 16(1) (b) — (1964) 51 ITR 467 (Mad) 

— Over. AIR 1970 Mad 497 A (C N 145) 
'4FS). 

■Src&me-tax Act (43 of 1961) 

— S. 271 — (’68) 70 ITR 293 (All) — Over. 
AIR 1970 All 620 R (C N 89) (FB). 

— S. 271 — (’69) C. M. W. No. 1247 of 
1257, D/- 24-2-1969 (Delhi) — Diss. AIR 
Ti91Q All 620 E (C N 89) (FB). 

—S. 271 — (’67) 64 ITR 285 (Madh Pra) — 
Hiss. AIR 1970 All 620 E (C N 89) (FB). 
— S. 271 — AIR 1969 Madh Pra 72— Diss. 
AIR 1970 All 620 E (C N 89) (FB). 

— S. 297 (2) (g) — (’68) 70 ITR 293 (All)— 
'•Over. AIR 1970 All 620 E (C N 89) (FB). 
— S. 297 (2) ( 5 ) — (’69) C. M. W. No. 1247 
•of 1967, D/- 24-2-1969 (Delhi) — Diss. 

AIR 1970 All 620 E (C N 89) (FB). 

— S. 297 (2) (g) — (’67) 64 ITR 285 (Madh 

±>ra) — Diss. AIR 1970 All 620 E (C N 89) 
,x|rg\_ 

<^.'*287 (2) (g) — AIR 1969 Madh Pra 72 

— Diss. AIR 1970 All 620 E (C N 89) 

>2hsurance Act (4 of 1938) 

S. 39 — AIR 1962 All 355 — Diss. AIR 
SLSTO Cal 513 C (C N 103). 

sSferala Agricultural Income-tax Act (22 of 
£? 50 ) 

— S. 2 (a) — ILR (1969) 1 Ker 329’— Fte- 
AIR 1970 SC 2055 (C N 437). 

'Kerala Land Acquisition Act 1961 (21 of 
ES-52) ' 

-«-S. 62 — 1968 Ker LJ 1 — Over. AIR 
'■EV/Q Ker 301 A (C N 49) (FB). 

— S. 62 — 1969 Ker U 389 — Over. AIR 
FS71} Ker 301 A (C N 49) (FB). 

'Lferitation Act (9 of 1908) 

—Art. 44 — AIR 1949 FC 218 — Diss. 
AIR 1970 Andh Pra 440 D (C N 73). 

• lifeitation Act (36 of 1963) 

— S. 4 — (1897) ILR 19 All 342 — Held 
Icnger good law in view of AIR 1935 
FC 85 as interpreted AIR 1970 All 652 A 
CC N 94) (FB). 

- — S. 4 — AIR 1914 All 303 — Held no 
X-enger good law in view of AIR 1935 PC 
B.S interpreted AIR 1970 All 652 A 
iC K 94) (FB). 

— S. 4 — AIR 1922 Oudh 39 — Diss. AIR 
TiS73 All 652 A (C N 94) (FB). 

— S- 4 — AIR 1937 Oudh 26 — Diss. AIR 
11870 All 652 A (C N 94) (FB). 

S. 4 — 1956 All WR (HC) 737 — Over. 
1970 All 652 A (C N 94) (FB). 

— S. 4 — 1962 All LJ 1149 — Over. AIR 
■CSRJ All 652 A (C N 94) (FB). 


Etc. in A. I. R. 1970 December 


Limitation Act (1963) (contd.) 

— S. 4 — (’68) S. A. No. 420 of 1967, D/- 
19-4-1968 (All) — Over. AIR 1970 All 
652 A (C N 94) (FB). 

— S. 4 — (1901) ILR 25 Bom 584 — Held 
no longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 4 — (1901) ILR 25 Bom 586 — Held 
no longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 


(C N 94) (FB). 

~S. 4 — AIR 1954 Cal 569 — Diss. AIR 
1970 All 652 A (C N 94) (FB). 

— S. 4 — (1904) ILR 27 Mad 21 — Diss. 
AIR 1970 All 652 A (C N 94) (FB). 

— S. 4 — AIR 1931 Pat 60 — Held no 
longer good law in view of AIR 1935 PC 
85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 4 — AIR 1929 Rang 96 (1) — Held 
no longer good law in view of AIR 1835 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 12 — (1897) ILR 19 All 342 — Held 
no longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 12 — AIR 1914 All 303 — Held no 
longer good law in view of AIR 1935 PC 
85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 12 — AIR 1922 Oudh 39 — Diss. 
AIR 1970 All 652 A (C N 94) (PB). 

— S. 12 — AIR 1937 Oudh 26 — Diss. 
AIR 1970 All 652 A (C N 94) (FB). 

— S. 12 — 1956 All WR (HC) 737 — Over. 
AIR 1970 All 652 A (C N 94) (FB). 

— S. 12 — 1962 All LJ 1149 — Over. AIR 
1970 All 652 A (C N 94) (FB). 

— S. 12 — (’68) S. A. No. 420 of 1967, D/- 
19-4-1968 (All) — Over. AIR 1970 All 
652 A (C N 94) (FB). 

— S. 12 — (1901) ILR 25 Bom 584 — Held 
no- longer good law in wew of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 12 — (1901) ILR 25 Bom 586 — Held 
no longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 


(C N 94) (FB). 

— S. 12 — AIR 1954 Cal 569 — Diss. AIR 
1970 All 652 A (C N 94) (FB). 

— S. 12 — '(1904) ILR 27 Mad 21 — Diss. 
AIR 1970 All 652 A (C N 94) (FB). 

— S. 12 — AIR 1931 Pat 60 — Held no 
longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

— S. 12 — AIR 1929 Rang 96 (1) — Held 
no longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 


(C N 94) (PB). 


— S. 14 — (1897) ILR 19 All 342 — Held 
no longer good law in view of AIR 1935 
PC 83 as interpreted A.IR 1970 All 652 A 
(C N 94) (FB). 


'40 Subjectuise list of Cases 0\’emiled Eta in A-I. R. 1970 December (contd.) 


Limitation Act (1963) (contd.) 

— S 14 — AIR 1914 All 303 — Held no 
longer good law in \'iew of AIR 1933 PC 
85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 

~S 14 — AIR 1922 Oudh 39 — Diss. AIR 
1970 All 652 A (C N 94) (FB). 


— S 14 — AIR 1937 Oudh 26 — Diss. 
AIR 1970 All 652 A (C N 94) (FB). 

— S 14 — 1956 All WR (HC) 737 — Over. 
AIR 1970 All G52 A (C N 94) (FB). 


— S 14 — 1962 All LJ 1149 — Over. AIR 
1970 All 652 A (C N 94) (FB). 

— S 14 — (’68) S. A No. 420 of 1967. D/- 
19-4-1968 (All) — Over. AIR 1970 All 
652 A (C N 94) (FB). 


— S 14 — (1901) ILR 25 Bom 584 — Held 
CO longer good law in view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB). 


— S 14 — (1901) ILR 25 Bom 586 — Held 
no longer good law In view of AIR 1935 
PC 85 as interpreted AIR 1970 All 652 A 
(C N 94) (FB)» 

— S. 14 — AIR 1954 Cal 569 — Diss. AIR 
1970 AU 652 A (C N 94) (FB). 

— S. 14 — (1904) ILR 27 Mad 21 — Diss. 
AIR 1970 AU 652 A (C N 94) (FB). 


“S. 14 — AIR 1931 Pat 60 — Held no 
longer good law in ^•iew of AIR 1935 PC 
83 as Interpreted AIR 1970 AU 652 A 
(C N 94) (FB). 

—S. 14 — AIR 1929 Rang 96 (1) — Held 
Fo longer good law In view of AIR 1935 
PC 83 as interpreted AIR 1970 AU 652 A 
(C N 94) (FB). 


Negotiable Instruments Act (28 of 1881) 


Penal’ Code (contd.) 

—S. 397 — AIR 1926 Sind 150 — Dis.S 
AIR 1970 Punj 532 (C N 88) (FB).' . 

— S. 397 — (1912) 13 Cri LJ 267 (Low 
Bur) — Diss. AIR 1970 Punj 532 (C N £3) 

(FB). 

Prevention of Food Adulteration Act (37 
of 1954) 

—S. 7 — AIR 1963 Assam 28— Diss. AIR 
1970 Delhi 244 B (C N 53) (FB). 

—S 7 — AIR 1966 Cal 51 — Diss. 'AIR 
1970 Delhi 244 B (C N 53) (FB). 

— S. 7 — AIR 1967 Cal 110 — Diss. AIR 
1970 Delhi 244 B (C N 53) (FB). 

— -S, 7 — (’69) Criminal Appeal No. lOOD 
of 1964. D/- 13-6-1969 (Delhi) — Over. 

AIR 1970 Delhi 244 B (C N 53) (FB). 

— S 16 — AIR 1963 Assam 28 — Disr. 
AIR 1970 Delhi 244 B (C N 53) (FB). 

—S. 16 — AIR 1966 Cal 51 — Diss. AIR 
1S70 Delhi 244 B (C N 53) (FB). 

•~S. 16 — AIR 1967 Cal 110 — Diss. AIR 
1970 Delhi 244 B (C N 53) (FB). 

—5. 16 — (’69) Criminal Appeal No. lOOD 
of 1964. D/- 13-6-1969 (Delhi) — Ovei» 
AIR 1970 Delhi 244 B (C N -53) (FB). 


SALES TAX 


—Madras Genera] Sales Tax Act (9 eS 
. 1939) 


— S. 3(1) — (1966) 17 STC 284 (Mad) — 
Over. AIR 1970 Mad 494 A (C N 144> 
(FB). 

— .S. 5 — (1966) 17 STC 284 aiad) — 
(her. AIR 1970 Mad 494 A (C N 144) 
(FB). 


— S. 4 Illustration (b) — AIR 1938 All 
619 — Diss. AIR 1970 Pun) 516 A 
(C N «3). 


Partncfshin Act (9 of 1332) 

— S. 55 — (’63) S. A No 725 of 1962. D/- 
6-9-1963 (Punj) — Revers. AIR 1970 
Puni 522 (C N 85). 

— S. 09 (2) — AIR LS52 Nag 57 — Partly 
Diss. AIR 1970 Mys 299 (C N 71) 


— -U. P. Sales Tax Act (13 of 1918) 

— S. 7(3) — (’63) S. T. Ref. No 397 cJ 
1951. Df- 30-7-1953 (All)— Held overruled 
by AIR 1968 SC 565 as interpreted AIR 
1970 AU 641 (C N 90) (FB). 

— S. 21 — reS) S. T. Ref No. 397 of 1571. 
D/- 30-7-1963 (All) — Held overruled by 
AIR 1968 SC 5C5 as interpreted AIR ISrC 
-All 641 (C N 90) (FB). 


Transfer of Property Act (I of I8S2) 


Penal Code (45 of 18C0) 

— S 907 — AIR 1D33 Lah 35— Diss. AIR 
1970 Puni 532 (C N 88) (FB). 


— S. CO — AIR 1943 Bo.m 191 — Held as 
longer good law in slew of AIR 19.73 SO 
HH1 as interpreted AIR 1970 Ker 237 d 
(C n 48). 



COURT\mE LIST OF GASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1970 DECEMBER 

DISS.=Dissented from in; NOT F.= Not folIoTred in; OVER.=OverruIed ta; 

REVEI[IS.= Reversed in 


' FEDERAL COURT 

JSSservation in AIR 1949 FC 218 = (1950) 
1 IVIad LJ 586, Sriramulu v. Pundari- 
kaksha 3 rya — Diss. AIR 1970 Andh 
Pra 440 D (C N 73). 

ALLAHABAD 

11897) ILR 19 All 342 = 1897 All WN 76, 
Siyadat-Un-Nissa v. Muhamad Mah- 
mud — Held no longer good law in 
view of AIR 1935 PC 85 as interpret- 
ed AIR 1970 All 652 A (C N 94) (FB). 

AIR 1914 All 303= 23 Ind Cas 874, Budhu 
V. Sultan — Held no longer good law 
in view of AIR 1935 PC 85 as inter- 
^eted AIR 1970 All 652 A (C N 94) 
(FB). 

AIR 1922 Oudh 39 = 25 Oudh Cas 71. 
Abdul Ghaffor v. Mt. Rasulunnisa — 
Diss. AIR 1970 All 652 A (C N 94) 
(FB). 

AIR 1937 Oudh 26 = ILR 12 Luck 531, 
Sukhanandan Prasad Shukla v. Raia 
Ahmad Alf Khan — Diss. AIR 1970 
All 652 A fC N 94) (FB). 

AIR 1938 All 619 = 1938 All LJ 907, Firm 
Ratanji Bhagwanji and' Co. v. Prem 
Shahker — Diss. AIR 1970 Puni 
516 A (C N 83). 

AIR 1951 All 774 = 1951 All LJ 521 (FB), 
Dhami-Dhar v. Chandra Shekhar — 
Diss. AIR 1970 Orissa 237 B (C N 78). 

£956 AU WR (HC) 737, Udairai Singh v. 
Jugal Kishore Mehra — Over. AIR 
f970 All 652 A (C N 94) (FB). 

AIR 062 All 355 = 1962 All LJ 265, 
Kesari Devi v. Dharma Devi — Diss. 
AIR 1970 Cal 513 C (C N 103). 

£962 AU LJ 1149 = 1962 All VrU (HC) 
902, Ganga Prasad v. Raghubir Pra- 
sad — Over. AIR 1970 All 652 A 
(C N 94) (FB). 

f63) Observation of Desai, J,. Sales Tax 
Ref. No. 397 of 1961. D/- 30-7-1963 
(All), Kishan Lai Gopi Krishna v. 
Commr. of Sales Tax — Held over- 
ruled by AIR 1968 SC 565 as inter- 
preted AIR 1970 All 641 (C N 901 
(FB). 

f 68) 70 ITR- 293 (All). Income-tax Officer 
V. Firm Madan Mohan Damma Mal 
— Over. AIR 4970 All 620 D. E 

. ' (G N 89) (FB). 

?68) SeCSnd Appeal No. 420 of 1967, D/- 
■19.‘4_1968 (All), Dudhnath Dubey v. 
RtaBhu Dube — ■ Over. AIR 1970 
Ail 652 A (C N 94) (FB). _ _ ^ 

ANDHRA PRADESH - 

S5R 1965 Andh Pra 66 = (1964) 2 Andh 
"WR 470, Gadam Redayya v. Venkata- 
raju — Diss. AIR 1970 Raj 285 
fC N 69), 


ASSAM 

AIR 1963 Assam 28 = 1963 (1) Cri LJ 120, 
Narain Das v. State — Diss. AIR 
1970 Delhi 244 B (C N 53) (FB). 

BOMBAY 

(1901) ILR 25 Bom 584 = 3 Bom LR 143, 
- Tukaram Gopal v. Pandurang Sada- 
ram — Held no longer good law in 
view of AIR 1935 PC 85 as interpret- 
ed AIR 1970 AU 652 A (C N 94) (FB). 

(1901) ILR 25 Bom 586 = 3 Bom LR 244. 
Pandharinath Sakharam v, Shankar 
Narayan — Held no longer good law 
in view of AIR 1935 PC 85 as inter- 
preted AIR 1970 AU 652 A (C N 94) 
(FB). 

AIR 1943 Bom 191 = 45 Bom LR 253, 
Raghavendja Charya Appa Charya 
Katti V. Vaman Sriniwas Deshpande 
— Held no longer good law in view 
of AIR 1963 SC 1041 as interpreted 
AIR 1970 Ker 289 C (C N 48). 

AIR 1952 Nag 57 = ILR (1952) Nag 764, 
Firm Kapurchand Bhagaji v. Laxman 
Trimbak — Partly Diss. AIR 1970 
Mys 299 (C N 71). 

CALCUTTA 

AIR 1954 Cal 569 = ILR (1953) 2 Cal 144, 
Smt. Kamala Sundari Dasi v. Sri- 
dhar Chandra — Diss. AIR 1970 
AU 652 A (C N 94) (FB). 

(1960) 64 Cal 60. Shivadhar Sukla v. 
Corporation of Calcutta — Not F, in 
view of AIR 1959 SC 589 as interpret- 
ed AIR 1970 Cal 539 B (C N 107)'. 

AIR 1966 Cal 51 = 1966 Cri LJ 135. 
Gopalpur Tea Co. Ltd. v. Corpn. of 
Calcutta — Diss. AIR 1970 Delhi 
244 B (C N 53) (FB). 

AIR 1967 Cal 110 = 1967 Cri LJ 329, 
Shipping and Clearing (Agents) Pvt. 
Ltd. V. Corporation of Calcutta — 
Diss. AIR 1970 Delhi 244 B (C N 53) 


(’69) Civil Misc. Writ No. 1247 of 1967, 
D/- 24-2-1969 (Delhi). M/s. J«n 

Brothers v. Union of India — Diss. 
AIR 1970 All 620 D. E (C N 89) (FB). 
(’69) Criminal Appeal No. 100-D of 1964. 
D/- 13-6-1969 (Delhi), Municipal 

Corpn. of Delhi v. Jethanand — Over. 
AIR 1970 Delhi 244 B (C N 53) (FB). 

GOA 

(’66) Reference No. 101 of 1966 (Goa) — ■ 
Diss. AIR 1970 Goa 140 C (C N 25). 

GUJARAT 

AIR 1956 Sau 52, Motibhai v. Umedchand 
—Diss, AIR 1970 Rai 278 B (C N 67). 
AIR 1961 Gui 63, Hemraj Singhji v. I. G. 
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Gujarat (contd.) 

of Police — Diss. AIR 1970 Onssa 
213 B (C N 70) 

AIR 1961 Guj 85. Bai Jilekhabai v Com- 
petent Officer — Diss. AIR 1970 
Mampur 90 (C N 28) 

KERALA 

( 60) 1966 Ker LT 86 = ILR (1966) 1 Ker 
089. Pennuamma Vally v Achulhan 
Unni — Held no longer good law in 
\iew of AIR 1970 Ker 510 (C N 51) 

( 66i 1966 Ker LT 93 = 1966 Ker LR 183. 
Varkev v Joseph — Held no longer 
good law in view of AIR 1970 Ker 
310 (C N 51) 

f63) 1968 Ker LJ 1 = 1968 Ker LT 205. 
Gonmatha Pillai v State of Kerala — 
O\or. AIR 1970 Kc-r 301 A (C N 49) 
(FB). 

ILR (1969) 1 Ker 329. Vishnudatta Anthar- 
anam v. Commr of Agricultural In- 
teme-tax. Truandrum — Revers. AIR 
1970 SC 2035 (C N 437). 

{ O'*) 1969 Ker LJ 3S9 Sta*e of Kerala v 
Psdmsnabhan Asan — Over. AIR 
1970 Ker 301 A (C N 49) (FO). 

MADHYA PRADESH 

(67) 64 ITR 283 => 1966 MPU 1118 
Kishanial v Commr. of Income-tax 
— Diss AIR 1970 All 620 D. E 
(C K 89) (FB). 

AIR 1969 Madh Pra 72 “ (1969) 72 ITR 
417. Commr. of Income-tax. M. P. v 
Champalal Sukhram — Diss. AIR 
1970 All 620 D E (C N 89) (FB). 

(*69) S A No. 940 of 1965. D/-3-3.19o9 
(Madh Pra). Hajara Begum v. Gutiar 
Khan — Over. AIR 1970 Madh Pra 
280 (C N 47) 

MADRAS 

(1904) ILR 27 Mad 21 = 13 Mad LJ 300. 
Somnath Ayyar v. Venkata Subba 
AY>'3r — Diss. AIR 1970 All 652 A 
(C N 94) (FB). 

AIR 1948 Mad 433 = (1948) 1 Mad U 400. 
JlftihiJi AnrntsJ v. Sfahadeva AvYa*" 
Diss. AIR 1970 Andh Pra 411 A 
(C N 67). 

AIR 1949 Mad E91 = (1949) 1 Mad U 61. 
PoniLwami v. Alamelammal — Diss. 
AIR 1970 Ar.dh Pra 4U A (C N 67). 

AIR 1956 ?Iad 271 «» ILR (1956) Mad 
1035. Ancanna v. Angammulhu — 
DL"s. AIR 1970 Andh Pra 411 A. B 
(C N 67) 

AIR 1950 Mad 077 *■ CO Mad 555. In re. 
K. Annamalai Chettiar — Dw«. AIR 
1070 Andh Pra 411 A. B (C N G7). 

15M (1) Cri LJ 242 « (1963) 2 Mad LJ 
82. M.'liappa Chettiar v. ShTgatri 
Ach; — Diss. AIR 1970 Puni 515 
(C N 82). 


Madras (contd.) 

(1964) 51 ITR 467 = (1963) 2 Mad LJ 38. 
Mathew Abraham v. Commr. of L T. 
— Over. AIR 1970 Mad 497 A 
(C N 145) .(FB). 

(1S66) 17 STC 284 (Mad), Hajee Abdul 
Wahab and Sons v. Govt, of Jfadras— » 
Over. AIR 1970 Mad 494 A (C N 1443 
(FB). 

MANIPUR 

AIR 1969 Manipur 3 = 1969 Cri U 124, 
Leithanthem Bidhu Singh v.-,Khan^ 
rakpam Ibobi Singh — Diss. AIB 
1970 Onssa 209 D (C N 69). 

ORISSA 

( 67) O J C 104 of 1967 (Orissa) — Over. 
AIR 1970 Orissa 227 (C N 75) (SB). 

PATNA 

AIR 1931 Pat CO *= 14 Pat LT 91 Rara- 

' Chandra Shukul v Sri Thakurjee 
Mandil Darkadhis — - Held no longer 
good law in view of AIR 1933 PC 85 
as mterpreted AIR 1970 All 652 A 
(C N 04) (FB), 

AIR 1960 Pat 530 - 1960 BUR 482. State 
of Bihar v. Baghunandan Singh — 
Diss. AIR 1970 Manipur 90 (C N 28). 

(68) C. W. J. C. Nos 107 & 234 of 1968 
(Pat)' — Revers. AIR 1970 SC 2041 


AIR 1933 Lah 35 « 34 Cri U 45. Nagar 
Singh V. Emperor — Dus. AIR 1870 
Punj 532 (C N 68) (FD). 

(*63) Second Appeal No. 725 of 1962, Df- 
6-9-1963 (Puni) — Revers. AIR 1970 
Puni 522 (C N 85). 

AIR 19G0 Puni 232. Municipal Committee. 
Amritsar v. State of Punjab — Revers- 
AIR 1D70 SC 2182 A. C. F (C N 448). 

'AIR 1966 Puni 528 «= 1966 Cri liJ 1479. 
Ahmad Din v. Abdul Salem — Diss* 
AIR 1970 Oris.'a 209 D (C N 69) 

r69> a W. No. 2917 of 1965. D',.23-10- 
1969 (P & H> — Revers. AIR 1970 
Punj 525 A (C N 86). 

, . RAJASTHAN 

1969 Lob IC 513 (Raj), Shrikishan v. State 
of Rajasthan — Revers. AlR 1970 
Raj 261. A, B (C N Cl). 

MISCELLANEOUS 

(ISI2I 13 Cri U 267 =• 6 Low Bur 41. 
Nga 1 V Emperor — Diss. AIR 1970 
Puni 532 (C N 85) (FD). 

AIPv 1929 Rang 96 (1) « ILR 6 Rang 743. 
Ma Dan v. Tan Chong San — Held 
no longer good Jaw in view of AIR 
1935 PC 85 as intemr^'tf J AIR 1970 
All 652 A (C K 94) (Fil). 

AIR 1926 Sind 150 = 27 Cn U 33-4. Nazar 
Shah V. Emp»ror — DKi. AIR 1973 
Punj 522 (C N S3) (FB). 



COMPARATIVE T^JBLE 

( 10-11-1970 ) 


A. I. R. 1970 December = Other Journals 


AIR 1970 S C 


dlB Oilier Jonrnals 
2007 

'201B 1970 Ker L T 688 
1970 S CD 818 
2026 (1970)2 SOA143 
(1970) 2 S 0 B 275 
2037 (1970)2 Com LJ 8 
(1970) 2 8 0 J SG ' 
(1970) 2 Andb W E 
(50) 46 I 
(1970) 2 Mad L J 
(50)46 

40ComCas93G 

2041 1970 S G D 447 

2042 19 Fae L B 325 
33 F J E 1 

2051 1869 Her BT 701 
76 I T B 460 
(1970) 1 I T J 803 
(1970) 2 8 C J 85 
2055 1970 Ker Ii T 352 
1970 Ker D J 379 
1970 S CD 786 
78irK5S 
2057 76 I T B 706 

ABEam L B (1970) 

S 0 39 
(1970) 1 S OK 780 
(1970) 2 I T J 4 
(1970) 2 S C J 325 
2062 (1970) 2-a a B 213 
2067 

2072 ^ 

2075 

2079 1970 Ker LT 830 
2086 1970 Ser LB 376 
2092 1870 Sery h E 813 
2097 •». 

2178 1970 SorvDB 755 
2182 (1970) 2 S 0 R 875 
2191 

AIR 1970 U S S C 

AIB Other Journah 

82 24 Law Ed 2d 610 

AIR 1970 Allahabad 

AIB Other Jonrnala i 

614 1970 AH W E 

(HC) 430 
1370 AH Cri E 286 
■620FB{1970) 1 I T ? 196 
75 1 T a 741 
G11FB1970 All DJ 695 
644SB1D70 All W E 

HO 496 
1970 AllLJ 834 
SJ8 1969 All DJ 1055 
650FB1970 All L 3 558 


AIR 1970 Allahabadi 

AIB Other Journals 
652FB1970 All L J 757 
1970 All W B 

(HCl 485 
1970 All Cri K 343 

A.IR 1970 Andh Pra- 


AIR 1970 Delhi 

AIB Other Journals 

244FB 
260 

257 ^ 

261 ^ 

264 

267 72 Pun L B (D) 196 


AIR 

404 

407 

411 

419 


Other Journals 
(1970) 1 Anah 

WR93 
(1970) 1 Andh 

W E 403 


AIR 1970 Goa 

Other Jonrnals 


(1970) 2 Andh 

WEI 
426FB1LB (1970) Andh 
Fra 677 
432 


AIR 

137 

140 

142 

143 


AIR 1970 Gujarat 

Air Oiher Journals 


434 

438 

440 

446 


257 

269 ^ 

277 (1970)ll-Gni 

DE 617 

284 ILR (1969) Guj 651 


AIR 1970 Assam 

air Other Jonrnals 
ISOFBAssam L B (IB70) 
Assam 181 
131 
137 

142 Assam L B (1970) 
Assam 164 


AIR 

1970 J & K 

AIR 

Other Journals 

179 

*♦» 

181 


184 

,,, 

190 

— 


AIR 1970 Kerala 


AIR 1970 Madras 

AIR Other Journals 
434 83 Mad L W 232 

487 (1970) 2 Mad L J 61 

(1970) 2 Lab 

L J 211 

491 1970 Mad L W 

(Cri) 167 
(1970) 2 Mad 

L J380 
1970 Mad L J 

(Cri) 688 

404FB83 M»d L W 403 
(1970) 2 Mad 

L J234 

497FB77 I T R 494 

(1970) 2 1 T J 207 
603 82 Mad L W 642 
(1970) 1 Mad 

LJ 159 

«04 82 Mad L W 630 

507 82 Mad L W 724 

(1970) 1 Mad 

L J 395 

509 1969 Mad L W 

(Cri) X74 
(1970) Mad L J 

(Cri) 231 

(1970) 2 Mad L J 30 
610 (1969) 2 Com L J 25 

(lS69)2Mad 

L J449 

512 1969 Mad L W 

(Cri) 208 

AIR 1970 Manipur 


AIR 1970 Bombay 

AIB Other Journals 
418 72 Bom LB 312 

1570 Maha L J 679 
ILB (1970) Bom 7871 
21 Fae L B 110 
424 73 Bom LB 94 

1970 Maha L J 404 
438 72 Bora L B 405 

- 1970 Maha L J 634 

AIR 1970 Calcutta 

AIR , Other Jonrnals 

513 

520 

527 

535 

539 

542 (1970) 1 1 T J 654 

77 1 T B 668 
545 ^ - 

£48 
557 


AIB 


Other Journals 


1289 , ILR 
301FB1970 
1970 
1970 
306FB1970 
310 1970 

1970 
3970 
3970 
1970 
1970 
1970 


312 

316 


(1970) 1 Ker 10 
Ker L T 376 
Ker L E 376 
Ker L 3 525 
Ker L T 462 
Ker L J 320 
Ker T 273 
Ker L E 301 
Ker L T 639 
Ker L J 304 
Her L T 302 
Ker L B 413 


AIR 1970 Madh Pra! 

AIB Other Jonrnals 
261 1969 M P W B 829 

1970 MPLJ 475 
i2S0 1970 M P L J 674 
1970 31 P W E 607 
1970 Ben C B 810 
283 

286 1970 Jab L J 553 

1970 MPLJ 664 
1970 M P W E 458 


AIR 

Other Jonrnals 

81 

• >« 

82 


86 


90 


93 

— 

AIR 1970 Mysore 

4>B 

Other Jonrnals 

259 

(1970) I Mys 

L J512 

237 

(1970) 2 Mys L J 60 
1970 Ben 0 B 733 

299 

(1970) 2 Mys L J 27 

303 

(1970) 2 ?Jys L J 65 


1970 Ser? L B 735 

305 

(19'='0) 2 Mys L 3 15 
1970 Mad L 3 

(Cri) 552 

S09 

(197 05 2 Mvs L J 69 
1970 Ser? L B 716 

314 

(1970) 1 Mys 

L7 632 



44 AIR 1970 December =* Other Journals 

AIR 1970 Mysore 1 AIR 1970 Orissa ] AIR 1970 Punjab [AIR 1970 Rajasthan 


MR Other lecTsala 
aifl (1S70J 21179 

LJllS 
1970 MsdLJ 

(Cii) es3 

817 (1970) a Mya 

L J loa 

818 (1970) 3 Uyg L J 73] 

AIR 1970 Orissa 

&1B Other Jcainala 
203 SBCntLTStO 

ILB (1970) Cat 131 
213 12 Orissa JDl* 


(air Other JoarsaU 
I233 3S Cat LTe2 


215 

218 _ 

220 lLRUg89) Cat 10S9 
124 ^ 

S27SB3BCatLT813 
231 36 Cot L T 839 


AIR 1970 Patna 


AIB Other JoarBala 
l432FB12e3BL3B1033 


AIR 

514 


AIR Other Jonrnals 
B28 

E31PB197g Car Ii J 467 
72 PonL R 616 
1LR(1970)2 
, Ponj 108 

689 1989 Pao) liJ 443 

644 1979 OsfliJ 610 


AIR 1970 Punjab [tu 


Other 7oamab 


[sis 1970 Car L 7 157 
73 Pan L R 291 
|318 72 Fan Lit 495 

519 1970 Pan L 7 226 

522 1970 Cart 7 313 

1625 1970 Car L 7 370 


1970 Pen L 7 134 
1970 BerLB 176 
1970 Car L J 318 
72 FonLBSSs 

41970) 2 I T 7 25 
77 I TB 838 
1970 Fan L 7 214 
1970 Car L 7 893 
moRerLB 586 


Other 7oaraab 


,270 771 TR 1007 

272 1989 Ben OB 1088 

1870EaJLW l9S 


AIR 1970 Tripura 
IaIB other Jsnrtals 
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EX. LIEUT. A. D. CHITALEY, I. N. 

n.a, M.IA.S. {U£.A.) 

Handwriting S' Finger Print Expert 

“MA'TRU KUTK” dhantoli. 


NAGPUR— 1, 


En^uiriti ScUeilid. 



Yojs. I to III already despatched 


Vol. IV in Press 


A NEW A» 1. U. COrANkWTAmY 

ON 



By B. ¥. CHITALEY 

AND 

Sn APPO }SA© 

This long awaited commentary is now 
nearing completion. 


Sgesaal s 


1. Exhaustive and up-to-date case- 

law., 

2. Cieari analytical and critical 

exposition of the subject. 

‘3, Systematised treatment with 
synopsis, appropriate headings, 
cross-references, etc. 


4. Useful notes on matters of prac^ 

tice and procedure under the 
respective Sections, 

5. Exhaustive Topical Index. 

6. Useful Appendices. 

7. Excellent printing and get-upl 


Price ils. SO/- (Inland Price) per volume, post free 

or 

Bs. t2Qh (Inland Price) for the entire set, freight free.' 


A cash discount of 5% allowed on fuU payment of the 
price for the whole set in advance. 


For further particulars, please contact our travelling Representatives 

or 

Write directly to — 

The Sales Manager, 

ALL INDIA REPORTER LTD.; 

Post Bos No. 56, Congressnagar, NAGPUR-1. 



A. I. R. AND CR. L. J. JOURNAL SECTIONS 


Rxilt* regardins contribatiom^ 


1. The A. I. E. and Ori. L- J. are essentiaUy and primarily law report* and have to find 
epacB for jndgmente of Oourta in ptefetenca to all other matters. It eboalJ aho be 
noted that the nambet of judgments which the A. I. R. has to report is ever-incteasins 
sad leaves very little space araitable for articles, eto. Contribations and articles 
cannot, thereloie, be expected to be pnblishad as a matter of conrse. 

8. Oontfibators are reqaested to note that the failnre of the A.T.B. to publish any article sent 
to it tor pnbhcatioa ehocld not be construed as a reflection on the Tnerit of the article. 

8. The qceetion as to the publication of any article or other matter is entirely within the 
discretion of the Editor and he ia not bound to give reasons for accepting or not 
accepting any article or other matter. 

4 . There is no undertaking to publish articles within any particular time. 

6. Until actually published, the acceptance of an artfcla does not mean an undertaking to 

publish it. 

8 . The Editor may print extracts or a condensed version of the article, instead of rejecting 
it completely or printing It in extenso. 

7. Articles ate accepted on the onderstasding that so remuacralioa will be doe for tbeis. 

6. Ko cotiespundence can be eotered into regarding the publication or nos.pnblicatioo o> 
delay ia publication of any article or other matter. 

I. There is no obligatiea os the A. I. B. to retnro unpublished articles. Usualfy, they are 

seturned os request by the costribotor within a reasonably short period. But this li 
done purely as a matter of courtesy. Hor can the A. I. B. aooept any legal rejponsib-s 
litf for the safe lustody cl the artlde etc., or for the Jose of the article etc. in transit. 

10. The Editor t^erves to himself the right of making verbal corzectiona In the matters 
sent for publication but otherwise the responsibility for the views expressed or 
etatements made will ba exclusively that of the coutritmtors. 

II. As the Space available la the journal section for articles ia very Umlted, shorter articles 

have, eabjcct to availability of space, reUtirely a greater chance of beiag publirhed 
than longer outs. 

IS. It will be as Implied assurance nnderlyicg every contribntion that the costribaioi 
has not infringed the copyright of eny other person and that be vrill be liable for 
breach o! such assurance. 


18 An article esui for publicatihs in the A. 1. B. may be published In the Cri. L. 3. and 
Vice versa, at the discretion of the Editor, 

\1. The mil., irat Ini mllistim ifcoall .Imf. b. oo cn.tiJa citha pipe’ 

V ® two spacaj between lines, red 

ihocld be frie Iren niilakM of tn^cg. fmsraer, etc. 
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A Monthly Journal Started from January 1968i 


A Journal devoted to Labour and Industrial decisions. 
Besides Judgments of the Supreme Court and all tiie fligii 
Courts, the journal will contain illuminating articles 
by legal luminaries and Labour Law experts, Labour 
Acts of our Parliament and State Legislatures and 
Statutory information like rules, regulations, orders, 
authorisations, and delegations, made, issued, or 
promulgated by the Central as well as State 
Governments, in Digest form. 

-Yearly subscription of the Journal is 12s. 36/" 

(Inland subscription) plus postage and packing 
charges. Rs. 51.10 for the present. 

Annual subscription is payable either by money order or by 
cheque. When payment of subscription is made by cheque 
please add 50 paise to the subscription amount towards Bank 
collection charges. It can also be recovered per Y. P. P. witb 
January part. 

For the convenience of subscribers, subscription can also 
be accepted in half-yearly instalments in January and 
July,' of Rs. IS/’ (Inland subscription) plus postage 
i. and packing charges. Monthly subscription will 
be realised per V. P. P. for Rs. 3/-, (Inland 
subscription) plus postage & packing charges 
Rs. 4.35 p- m. for the present. 

For further information and details contact our 
travelling or local representatives, or 

'Write to : — The Sales Manager, 

ALL IKDIA REPORTER, LTB, 

F. 6. Bos Ro. DB, CocgEEEa Msgs?, 

HAGPUR;! (Maharashtra). 



A.I. H. PUBLICATIONS 


Sn 

CHITALEY &. EAO 

BOOKS XJnitr IPtini ' 

<1) CONSTITUTION OF INDIA 2nd Edn. (In Five Volumes) 
Fol. 1 already despatched. V dl. 11 in Press. 

(2) INDIAN PENAL CODE (SLY of 1860) (Ist Edn. in 4 Vols.) 
Vdls. I to III already despatched. Vol. IV in Press. 

^3) A. I. H. MANUAL 3rd Edn. 22 Volumes 

FoZs. 1 io7 already despatched. Vol. 0 in Press. 

Vol. 8 under despatch. 

SaiSv for Despatch 

1. UrAITATION ACT — (4th — 1965 Edn.) (2 Vols.) 

%. CRIMINAL PROCEDURE CODE — (6th — 1966 Edn.) 

(3 Vols.) 

3. TRANSFER OF PROPERTY ACT — (4th — 1968 Edn.) 

(in 3 Vols.) 

4; FIFTEEN YEARS' DIGEST (1951 to 1965) (Includes also cases 
oJ 1950) (Civil, Criminal & Eevenne) ’ (in 14 Volumes.) 
lOURNALS: 

un IRO» BBFOBIEB 
CBItimUi UW 40DBH&I, 

MBOBB S niDUBIBIAI, CASES 
A. I. R. Back sets (onlj available sets) 

Cr. C. /. Bsci Sets (bniy avafi'kbi'e ssisf 
Lm I. C. Back year sets. 

Quotalions on rt^tuk. SuppJj/ trill naie tuijtct to precious enijOQements, 

Honey payabte ai 27aypur, 

Sale^ Manager, 

All India Reporter Ltd., 

(Post Box No. SB) NAGPUR 1, 


NOT AVAILABLE FBOil A2TY BOOK8ELLEB 




RECb-NT LEGAL PUBLiCATfONis 

LAND AND CONSTmjTION IN INDIA. By H. C. L. MEEILLAT 

The primary aim of this book is to provide the readers with an introduction to the constitutional 
structure and problems of the world’s largest democracy. It focuses attention on two of the most con 
Sroversial constitutional issues : property rights in land, especially farm land, and.taxation of farm 
i ccomes. 

^^0 , Special Indian Price Es. 45.00 

A CEITIQUE OF MODEBN HINDU LAW, By J. D. M. DEBRETT 

This Bystematio critique is the first of its kind. It is based on principles which are carefully set 
cui and. jnstifled with full documentation. The book provides illustrated talking-points, one to every 
■Ssragianh. There are oauetio oommenta on the way matrimonial causes are developing, and a useful 
«sa^e3tion for 'their amelioration. The Bar and the Bench will find the book invaluable for appeal cases. 

1970 Demy 8vo 504 pp, Es. 35.00 

ADMINISTRATIVE LAW IN INDIA, By S. P. SATHE 

This book contains an exposition of the principles of administrative law as they have been developed 
Courts, Legislatures and Government Departments in India. The object of this book is to evoke in the 
ccader o_ critical curiosity about the subject so that he can undertake an enquiry as to the validity, legitimacy 
lEtd desirability of the law from the standpoint of social policy and the need for administrative justice. 

E970 Demy 8vo 322 pp. Rs. 22.00 

HINDU LAW OF ADOPTION, MAINTENANCE, MINORITY & GUARDIANSHIP 

By S. V. GUPTE 

This book gives a commentary on two of the codifying statutes— one relating to adoption and main- 
tenance, and the other to minority and guardianship. The pattern of the earlier books — Hindu Law of 
ifcrricps and Hindu Law of Succession — giving first the old lay? and then a running commentary on the 
C?rovisious of the Acts — has been followed. Supreme Court decisions have been brought up-to-date. It is 
5:oped that this hook would prove of immense value to the legal world. 

1970 Royal 8vo 480 pp. Rs. 35.00 


IDENTIFICATION OF HANDWRITING AND CROSS EXAMINATION OF EXPERTS 

By M. K. MEHTA 4th Edn, 

The present edition contains an exhaustive exposition of the science of handwriting identification, 
.^ofasely illustrated. The book deals with all types of disputed document problems and the various 
•sharaeteristics of handwriting have been explained in a clear and simple manner. 

1970 Royal 8vo 424 pp. Rs. 32.50 


ADMINISTRATIVE LAW ! by S. RAJAGOP.ILAN 

Administrative Law has now come to occupy a vital place in jurisprudence — an emergent reality in the 
Qegal ayatams of the countries wedded to the observance of the Rule of Law. Crammed with references and 
anformation, each subject is dealt with in the light of its history and evolution in India and various foreign 
rcountries, 

1970 Demy Svo 462 pp. Es. 25.00 

THE FRAMING OF INDIA’S CONSTITUTION, Edited by B, SHIVA RAO (in 5 Vols.} 

In these 5 volumes is unfolded the fascinating story of the framing of India’s Constitution by the 
^Osnatituent Assembly, through all the rapid changes that the country experienced at the end of World War II. 

1968 Set I Fs. 300.00 Deluxe Edn. Es. 350.00 


'OTHER BOOKS” 


'SEY LIFE — Law and Other Things ; By M. C. Setalvad 

(Paper) 

Principles of Hindu Law : By D. F. Mulla, 13th Edn. 1965, reprinted 
Public Service Law Through the Cases ; By Madan Bhatia „ j -wj 
’Eire Supreme Court on Criminal Law : By J, K. Soonawala, 2 Vols. 2na ton. 
.Constitutions of Asian Countries. (Asian-African Legal Consultative 
Committee) : 

■Cheques In Law and Practices By M. S. Parthasarathy 
'The Common Law in India : By M. G. Setalvad, 2nd Em. (fnaum) 
•ConEtitutional Law of India : By H. M. Seervai, 196 < ; R/P. with Suppl. 
The Law of Industrial Disputes : By O. P. Malholra _ 

■aiuslim Law ; By F, B. Tyabji ; 4th Edn. by Muhsin Tayyibji 


1970 

1970 

1970 

1969 

1969 

1968 

1969 

1970 
1968 
1968 
1968 


Rs, 

30.00 

Rs. 

22.00 

Rs, 

26.00 

Rs. 

30.00 

Rs. 

80.00 

Rs. 

55.00 

Rs. 

25.00 

Rs, 

11.00 

Rs. 

65 00 

Rs. 

60.00 

Rs. 

50.00 


N. M. TKIPATHI PRIYATE LIMITED 
.I-aw Publishers : 164, Samaldas Gandhi Marg, Bombay-2. : Booksellers 
'(Etecember) 1970 Indexes/4. 
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EASTERN LAWS SELECTED PUBLICATIONS 


The Hew JnrisprDdence 

By The Hon'hle Mr. P. B. MOKH&BJI 
Chief Justice, Calcutta ^gh Court 

The above Tagore Law Lectures on the New Jurisprudence surveys the whole branch of moderrs 
law and legal development is India and abroad, it makes sn entirely new approach to the concept of 
Jurisprudence. According to the learned author’s view expressed in lectures ‘Jurisprudence Includes 
whatever law sees and does in any field of human society This book has discussed such icbject» 

as:(l] Legislative Jurisprudence, (2) Constitutional Jurisprudence. (3) Common Law Jurisprudence, 

(4) Equity Jurisprudence, (5) Company Jarisprudeoce, (6) Taxing Jurisprudence, (7) Intemationai 
Jurisprudence, (8) Administrative Jurisprudence, (9) Industrial Jurisprudence, (10) Matrimonial Juris, 
prudence, (11) Economic Jurisprudence and (12) Justice in theory and practice. 

It presents for the first time the whole panorama of Law & Justice in theory and practice io 
modem age. It is indispensable to the lawyers, judges, bar libraries, law libraries, etc. 

Edition 1970 Rs. 35.00 


The Customs Act, 1962 

By B. C. MITR& 

The Author has dealt with this complicated and all important Act in his inimitable and usual 
precise, concise and lucid style, making very liberal references to Important Case Law and seHing ou I 
relevant extracts from the reports of most recent Judi^l decisions. 

It contains the Statement of Objects and Reasons of the Bill ol this Act, the Sea Customs Act 
and various relevant Acts, Rules and Orderr. 

A bandy book for busy businessmen, Judges, Lawyers etc., In everyday life. 

Edition 1970 Rs. 25.00, 


Contracts ol Employment 

By K. & Ii&HIBI 

, In this book the Author has dealt with the most slgoiScaot area of development of specie} 
contracts viz., contracts of employment in respect ol Q^emmcDt servants and employees ol public 
sector undertaking and corporations. It contains (i) Gbverument servants, (ii) Public Corporations and 
their Employees, (lu) Conditions of Service, (iv) EKsctplinary Proceedings, (v) Powers of Removal and 
Dismissal, (vi) Judicial Review, (vli) Quasi.Judici^, (viii) Natural Justice, (it) The Ghost Land or 
Art. 311 (2), etc., with Appenduc and Forms. 

It will be useful to the Goveroment DepaitmeDts. Public Corporattana, Trade Unions, Lawyers 
and Research Fcholats. 

Edition 1970 Rs. 20.00. 


The Life Insurance Corporation Act, 1956 

By A. K. SHATTACHABJEE 

The excellent book covcn all the developments in case and statutes law including the latest 
emendmetits covering the entire fi'ld of Life Insurance Law. {The Insurance Act. 1056, has been 
recast and presented as the same should be, aod as not done ever before. This, In a sense, has. 
made the Life Insurance Corporation Act, along sirith the modified Sections of the Insurance Act, a self- 
contained statute On Life Insurance Law in India. 

Edition 1970 Rj, 15.00. 

EASTERN LAW HOUSE PRIVATE LTD, 
BOOKSELLERS AND PUBLISHERS 
65, G&nash Chnnder A7fiiiBe, CALCUTTA-13. 
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RECENT AGENCY PUBLICATIONS 
W YNE’S 

LEGfSLATItfE, EXECUTIVE ACIO JUOIOIAL POWERS AUSTRALIA 


Being a Treatise on Hie Distribution of Legislative and. Judicial 
Powers of the Commonwealth and the States Under the Common, 
wealth of Australia Constitution Act, ' 

The present edition is based on the same logical objectivity and tells the full story of the work- 
ing of the Constitution so far as those matters which have been litigated; it also presents “a coherent 
in some places :critical review of what has been decided over the past sixty-eight years.” The 
whole work is a stamp of authority and an analysis of the judicial interpretation of the constitutional 
powers of the Commonwealth vis-a-vis the States, in the light of the social changes and developments 
Over the year since 1900. 

1970 4th Edn. 557 pages Cloth Bs. 144.50 Paper Bs. 110.50. 


BENJ AFIELD, D. G. & WHITMORE, H.: Principles of Australian Administrative 

Law, 3rd Edn. 

LAWRANCE k NUTLEY : Compulsory Purchase and Compensation 
LAWRENCE, D. M., REES, W. H. & BRITTON, W.: Modern Methods of Valuation of 

Land Houses and Buildings 

MUSTOE, N. E. & WOOD, R. H.: Agricultural Law and Tenant Right, 5th Edn. 
ADKIN, B. W., WALTON, R. & ESSAYAN, M.: Adkin’s Landlord and Tenant, 16th 

Edn. 

LEWIS, F. STURGE : The Town and Country Planning Act, 1968 

SAWER, G.: Cases on the Constitution of the Commonwealth of Australia: 3rd Edn. 

RAYMOND WALTON : The Law of Sales of Land. 3rd Edn. 

GLASS & McHUGH : The Liability of Employers 

O’CONNELL, D. P. (Ed.) & VARSANY, T.: International Law in Australia 
FLEMING, T. G.: The Law of Torts, Srd Edn. 

EYRE, WILKS & SPENCE, M.: Rating Law and Valuation 
STONHAM, R. M. & McLELLAND : The Law of Vendor and Purchaser 
HUTLEY & WOODMAN : Cases and Materials on Succession 


MORISON SHARWOOD & PANNAM : Cases on Torts, 3rd Edn. 

McGARVIE PANNAM & HOC^R ; Cases and Materials on Contract 

DEANE, BOHRINGER & FERNON : Australian Bankruptcy Law and Practice, 4th 

Edn. 

SYKES, E. I : Cases and Materials on Private International Law, 2nd Edn. 

EDWARDS, E. J.: Cases on Evidence in Australia 
EDWARDS, HAYES & O’REGAN : Cases on the Criminal Code 
HOWARD, C.: Australian Federal Constitutional Law 
ELSE-MITCHELL ; Essays on the Australian Constitution, 2nd Edn. 

MALOR, J. & BALLMAN : Outline of Law in Australia 
GYULA FAL : Space Law 

ROBERTO, R.: Law and Diplomacy in a Changing World 

MAHER, WALLER & DEBHAM : Judicial Precedent and Statutory Interpretation 

WISDOM, A. S.: Water Rights Including Fishing Rights 

KLEIN & LEE : Selected Writings of Arthur, T. Vanderbilt, 2 Vols. 

CAREY JOHN : International Protection of Human Rights 
REGALA ROBERTO : World Peace Through Diplomancy and Law 
LUIS KUTNER : World Habeas Corpus 

EDWARDS, C. D,: Trade RegulaUons Overseas the National L^s „ . , 

SMITH, J. G. & FARRAND, J. T.: Emmet’s notes on Perusing Titles and on Practical 

Conveyancing, 15th Edn, 

DAVIES, M. R. RUSSEL : The Law of Road Traffic, 4th Edn. , . „ , , 

FRAENKEL, O. K.: The Supreme Court and Civil Liberties, 2nd Edn. (with Supl.) 
UMAR TAMMELO : Studies in Legal Method Series Treaty Interpretation and Practi- 
cal Reason Towards a General theory of Legal Interpretation 
Supreme Court Practice, 2 Vols. 


1966 

63.75 

1968 

47.25 

1969 

56.70 

1959 

94.50 

1967 

52.65 

1969 

67.50 

1964 

85.00 

1969 

78.75 

1966 

76.50 

1966 

111.60 

1965 

102,00 

1963 

110.25 

1964 

246.50 

1967 

127.50 

1968 

148.75 

1966 

114.75 

1968 

218.75 

1969 

144.50 

1968 

127.50 

1969 

119.00 

1968 

102 00 

1961 

59.50 

1969 

34-00 

1969 

79.80 

1985 

56,25 

1969 

19.13 

1969 

29.25 

1965 

112.50 

1968 

45.00 

1964 

41.25 

1962 

60.00 

1966 

195.00 

1967 

189.00 

1967 

78.75 

1963 

33.75 

1967 

21.25 

1970 

288.00 


We are now distributing copies of AUSTRALIAN LAW JOURNAL and COMMONWEALTH 
LAW REPORTS, from our Office in Bombay and subscription to AUSTRALIAN L^^^^ 

Vol. No 44 is Rs. 140.00 including Postage and that to COMMONWEALTH LAW REPORTS Vol. 
No. 118 is Rs. 135.00 including Postage, 

Both the above journals are now "recognised for their merit and authoritativeness and so merit 
support from the legal world of India. ^ 


N. M. TRIPATHI PRIVATE LIMITED 

LAW PUBLISHERS & BOOKSELLERS 
IGli Samaldas Gandhi Marg,. BO MB AY.- 2, 
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READY bHOBTLY 

TWENTY-SECOND (1971) EDITION 
OP 

THE LAW OF CRIMES 

By 

RATANLAL RAKCKHODDAS, B.i., 

ADTOCITE (0.8.), BOMBAY HIGH COCBT 
AND 

DHIRAJLAL KESHAVLAL THAKORE, B.A.. 

BaBBISIEB-AT-IiAW 

Ediiti by : Manhar R. Bar-al-Law, Editor: The Bombay Law Reporter. 

AstisUd by ! A^znlya K. Sark9r> M«A., LL.B., Advocate, Jtfi. Editor i The Bombay Law Reporter. 

Royal 8to. Pa^es aboat 1637. FoU Cloth. Gilt title. Price Be. 50. 

This new edition of a standard commentaiv on the Indian Penal Code. 1800, is thoroughly 
revired in the light oi the new decistom of tne Supreme Catirt of India and the different Wga 
Courts reported since the last edition was published. This edition contains all amendments to 
the C^e made by the Central and the State Legislatures. 

SOME OPINIONS OS THE PBEyiOTJS EDITION. 

The HonTrle Mr. M. HidayatuUah, Judge of iKt Supreme Court of Ztidia : “The book it so 
accepted one already and I am sure it will continue to be a favouriie.’' 

The llon'ble Mr. J. C. Shah, Judge of the Supreme Court of Tndii : “I need hardly say that the 
Law o! Crimes has acquired a well-eained reputation as a standard Commentary on the Indian Fenal 
Code. I bare always found the statement of (he law lull and precise.” 

TheHonlrle Mr. V. Bbargava. Judge of the Supreme Court of India r "1 am quite certain that It 
will prove useful to me in my work here. This book has been very useful, particularly In the aubordL. 
nate courts where cases are tried, aod 1 am sure it will continue to serve the lawyers arid the courts fa 
their work of admlairtering crimiaal fustlce.*’ 

The HoR*b]e .Mr. O.N. Sinha. CuictriAt : "One can say without hesitation that 

this Is the standard book Oo the subject, and there is no doubt that the present edition will be helpful 
to all concerned. In future, as It has been In the past.” 

The llon'ble Mr. M. Anantanarayanan. Chief Jueliee of Uodroe: “The present edition fully 
{ustifles the reputation already icquired by this standard treatise oa “The Law ©f Crimes.” From the 
point of view of Coutl-work and B«f eteoce. It Is certainly the best single-volume commentary on the 
Indian Fenal Code that 1 am aware of. The present Mitioo Includes the latest case-law, exhibited 
with clarity, precision and easy reference.” 

The llon’ble Mr. P. V. Dicrt. Chief Jueliee of Mcdhya Pradeeh : “The Law of Crimes by 
Itatanlal and Dhirajlal has been the standard text bocA: on the law ol Crimes for over 50 years. I find 
the new edition thoroughly revised and brought npto date. This work will find a place on the shelves 
not only of lawyers practising on the enmiaafside but also of general practitioner, sfodents, Unfm- 
sides and Libraries throughout the country. For me the book has always been of great valus and 
assistance.” 

The TIon'bIc hir, P. laganmohan Kcddy.CAie/ Jttifteee/AndAra ZVadaiA : The 'new edition of 
The Law of Crimes by natanUT sad Dhirafiai will fonn s valuable addition to my library. The Law cl 
Crimes by Batanlal and Dhira)lal has always been considered in this country to be a standard book, for 
neatly 60 years, and has served and is serving a useful purpose, not only for lawyers and fudges, but 
also to stndents. Thereir particular significance in this edition that the onerous task oi gisnngita 
through end careful revision has bwD undertaken by the two editors, with great ability and rich 
experience and, if 1 may say so with respect, this endeavour of theirs has greatly added to the value 
of the book.” 

The llon’ble Mr. D. S. Dave, Chief Jot'.iee of F-ajatihan : *'I have been using ‘The Law of 
Crimes* by Batanlal and DMra)lal for more than two decades. It Is Undoubtedly one of the best bMks 
on the subject. The commentary 1« very concise, precise and reliable. The new edition has become 
more useful on account of inclusion of recent cases.’* 

The llon’ble Mr. Mehsr Singh, Chief Jue'.iee of Punjab <t Haryana i “The work needs nO recOtn. 
mendjtion from anytsady for it has by nOw breome classical On the subject and one to which reference 
here Is made often as an aclboritatlve srork." 

THE BO/ABAY LAV/ REPORTER (Private) LTD., 
“KRISHNA MAHAL”, 63, KARIIIE DRIVE, BOMBAY 20 
dpply to ; 

H. M. TRIPATHI (PfiratO LTD.. SamaWas Gandhi Marg. BOMBAY 2. 
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LATEST AND SELECTED LAW BOOKS 


Beotra : Suppression of Immoral Traffic in Women and Girls Act 
(with States Rules) 

Achar : Motor Transport Workers Act (with States Rules) 

S. Chakraverti ; Administrative Law 

Consul : Probation of Offenders Act (with States Rules) 

Katiyar ; Easements and Licences 
Bindra : Interpretation of Statutes 
Sastn and Bagga : Criminal Manual, Minor Acts, Vols. 

Sethi { Police Acts (Central and States) 

Sethi : Hindu Succession Act 

Singhal : Civil Court Practice and Procedure 

Bagga : Hundred Years Calendar (1901 — 2000) 

Singhal : Damages & Compensation 
Chattirvedi : Natural and Social Justice 
Aiyer ; Contempt of Court, Parliament and Public Servants 
Bagga : Labour Manual (containing Labour Acts and Rules) 
Hardless : Handwriting and Thumb-Prints Identification and 
Forensic Science (with Blocks & Illustrations) 

Beotra : Law of Forest (Central & States) 

Sastri and Bagga ; Criminal Manual, Major Acts (I. P. C.,Ct. P. C., 
and Evidence Act) 

Sastri and Bagga : Hindi Criminal Manual, Major Acts(L P. C., 
Cr. P. G. and Evidence Act) 

J. P. Bhatnagar ; Essentia,! Commodities Act (with Central Orders) ! 
Consul : Law of Foreigners, Citizenship and Passport (with Rules, 
Notifications, Orders and Allied Laws) 

Mitter s Defamation and Malicious Prosecution 
Venkiah : Law of Prints & Impressions (Finger, Thumb, Palm, 
Foot, etc.) 

Sethi : Prevention of Food Adulteration Act & Rules (Central & 
States) 

Woodroffe and Ameer Ali : Criminal Evidence (1965 Ed. with 
' Supp.) 

Aiyer*! Law relating to Sessions Trial (1960 Ed. with Supp.) 1 
Sethi and Dwivedl : Law of Employees State Insurance S 

Suranjan Chakarvarti : ^Vorkmen’s Compensation Act and Rules 
(Central and States) 

Suranjan Chakarvarti ! Law of Wrongful Dismissals in 2 Vols. 
Suranjan Chakarvarti : Law of Railway Servants 
N. Lai s Law of Mines and Minerals 

Woodroffe & Ameer Ali : Law of Evidence, 4 Vols. 12 

Umrigar i Journalists & The Law 

Anand : Law of Compromises (1965 Ed. with Supp.) i 

Bindra : Pleadings and Practice (with 805 Model Forms) < 

Bagga : Constitution of India 

Gopalakrishnan : flindu Adoptions and Maintenance Act ! 

Chandak : Gift Tax Act & Rules 

Dr, Nayyar : All Round Ready Reckoner ... ' 

Alfred Avins ; Employees’ Misconduct (as Cause for Discipline and 
, Dismissals in India and Commonwealth) 

Iyengar : Copyright Act 2 

Rao ! Law or Negligence 


2nd Ed. 

1970 

20.00 

2nd Ed. 

1970 

25.00 


1970 

20.00 

2nd Ed. 

1970 

25.00 

7th Ed. 

1970 

35.00 

5th Ed. 

1970 

45.00 

3rd Ed. 

1970 

75.00 

3rd Ed. 

1970 

30.00 

4th Ed. 

1970 

15.00 


1970 

35.00 


1970 

20.00 


1970 

40.00 


1970 

25.00 

4th Ed. 

1970 

30.00 


1970 

30.00 


1970 

25.00 

3rd Ed. 

1970 

20.00 


1970 

15.00 


1969 

15.00 

2nd Ed. 

1969 

25.00 

2nd Ed. 

1969 

20.00 

5th Ed. 

1969 

12.50 


1969 

12.50 

6th Ed. 

1969 

25.00 


1969 

35.00 

2nd Ed. 

1969 

30.00 

2nd Ed. 

1969 

25.00 


1969 

30.00 

5th Ed. 

1969 

60.00 


1969 

12.50 


1968 

14.00 


12th Ed. 

2nd Ed. 
4th Ed. 
3rd Ed. 
3rd Ed. 

3rd Ed. 


2nd Ed. 


1968-69 

1969 

1969 

1969 

1969 

1969 

1968 

1968 


100.00 

12.50 

13.50 

50.00 

8.00 

12.50 

30.00 

15.00 


6th Ed. 


Rao ! Law of Negligence „ t-j 

Varshney : Bribery and Corruption (1963 Ed. with Supp.) Znd Ed. 

Dhameja : Registration Act (with State Fees & Amendments) 

Das : Arbitration Act ... r t 

Subrahmanyan : Guardians and Wards Act, Majority Act, & Law 
of Minors 

S. Row : Negotiable Instruments Act Otti t-d. 

Subrahmanyan : Law of Minors „ , t-j 

Sastri : Co-operative Societies in India (Central & States) in 2 Vols. 2nd Ed. 
Bannerjee : Law of Eiecution 
Chandak : Law of Costs, Accounts and Valuation 

Subrahmanyan and Singhal : Contract Act in 2 Vols. „ j i 

Pillay ! Law of Receivers (1964 Ed. with Supp.) , 2nd .jd. 

Ram and Dev : Provincial Small Cause Courts Act (1964 Ed. with Supp.) 


LAW BOOK COMPANY 

Sardap Patel Marg., Post Box No, 5. ALL&HABfiD— 1. 
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In cases of dispufed documents please consult 

Ugrasen Kashyap 

B.A^ LL.B, Examiner of Questioned Documents of 
Dayalbs^h, Agra. 

Courts, laivyerc and cHenU, please note 

1. TJgrasen Kashyap or Father Kashyap as ha is called, is the first member of the 
Kashyap family 'who started his practice as Examiner of Questioned Cocniaents at Delhi In 
1935. He has to his credit the long experience of more than forty years inclnding the period 
of study and practice all OTei India. 

2. He has nov settled at the address given below near the religions institntfon called 
the Dayalbagh Satsang at Agra. 

3. All oorreepondence regarding old cases and new cases shonld be sent to him at the 
address given below. Pees shonld be sent by crossed bank drafts payable at the Slate Bant of 
India. Agra. "Writs of commissions shonld be sent to the District Jndge, Agra for recording his 
Statements. 

Address : 

UGRASEN KASHYAP, B.A., BL3. 

Examimr of Questioned Eoeumenls 
Ft Riralal Easbyap Qosevasbram, Tlllala latlgarbl 
sear Dayalbagh, Igra. 


TWO LEGAL CLASSICAL WORKS 

JJV 

OM PRAKASH ACGARSVALA. Fomerlv of the Punjab Civil Service. 

1. THE LAW OF SPECIFIC RELIEF IN INDIA 

Sixth (1970) Edition (In Two Volomes) 

A new book rather than a new ediUon of this most comprehensive and moat popnlar 
book: tborocgbly revised and recbecked ; about 100 pages ®f additional matter added ; a fairly 
snbaiantial portion of the text rewritten; "variatioos in the old Act of 1877 and fhe new Act of 
1903 clearly pointed out eo that the book is etjaally cscfnl for cases coder the old Act as well 
as under bow Act; several cscfol appeodJees added. 

Royal 8vo sizs Pages 1534 Price : Rs- BO.OO per set. 

2. THE INDIAN TRUSTS ACT, 1882 

Sixth (1970) Edition 

Aggarwala’a commentary on the said Act is a classical work dealing with the Bnbject 
most comprehensively and is conebed in precise & laeid language. The book has stood the test 
of time well and bas exclusively held iWa field from the year lOJO when it was first pnllished 
The fact that it has already endergone six editions daring this ehort period epeaks volamo o! 
its popnlarity. The book is roeommcDiled for the final examination of the Institute of Chartered 
Accountants for India and is the only book prescribed on the subject It is on the approved Ibt 
of Taiions High CemrU of India and also for law libraries. For the present edition, the look 
has been tboronghly revised and an additional matter of about fifty pages bas Iccn added 
covering a nnmber of new reprints, 

Royal 8vo sire Pages over 900 Price ; Rs. 32.50. 

metropolitan book CO., PRIVATE LIMITED 

SOOSSELLBRS i paRLTSaBSS I - Hetajl Sobash Mare, D E L H M. 
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For disput^ writings, rfgnat^, thnmb imprints, inks, firearms & allied subjects 

CONSULT :P, 


9 B.A, (Pb.) M.I.A., E,Q,D. (Delhi), C.S.F.I., (Switzerltni), 

GOyEBMEKT EXAMINER OF QUESTIONED DOCUMENTS 
( Trained in Switzerland ) V.P. 

2%fl 07!^ one in India, who Tm received^ practical training at a Government Institute 
sfJ ^irope. Especially shilled in deciphcrtTig blutred thuTTtb impriTits and age 
of documents. Successfully deciphered thumb imprints, described cw blurred 
by Government Finger Print Bureaus and opinion appreciated by courtr. 


89 years’ experience. Charges reasonable. 

0//»Cfl .• — Bnngalow 7, MADKAGANJ, DELHI, (Phone at DeUil 227864) 
SfflftcTi Offices ; Xiohari Naka, KHANDWA © Chamber of S. M, Chawla, Advocate, 

Civil Courts, KANPUR, 


TELEPHONE : 23113 TELEGRAMS ; “EXPERT, NAGPUR" 

For Esperfi: Opmioss Evidsiaee 
CONSULT : 



“TKAINED IN ENGLAND F.A. F.Bfc, E,A., LL.E., F.D.M.5. (LOIWOHJ 

eOKSOLTAHT TO GO¥ESNMENT OF RAJASTHAN 


EANDWRITING, FIKGER.PBIKTS AND BALLISTIflS EXPERT AND CRIMINOLOGIST 



Asst. Examiner deputed to photograph documents when required. IN URGENT 
MATTERS Mr. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-examination or notes 
for arguments with relevant extracts of authorities can be supplied. 


iMDIAN INSTITUTE OF CRIMINOLOGV 

“Swagat” HAGPUR-S 

OFFERS 


EXPERT TRAINING 

Postal Courses in Identification of 
(1) Handwriting (2) Finger Prints 
and(S) Fire Arms (Forensic Ballistics) 
For prospectus please send Rs, 2/- 
Hiss P. K. SARASWATHI 
Asst. Direetor (Admn.) 


EXPERT SERVICES 

Expert Opinion and evidence on 
(1) Handwriting (2) Finger Prints 
and (3) Fire Arms (Foransio Ballistios) 
Fees moderate — ^Enquiries Solicited, 

G. S. PSAKASA RAO 
Asst. Director (Tech.) 


Shortly coming Limited Copies 1“ 

(30MPLBTE CODE on POLICE, CRIME & LAW 

By R. P. KATHURIA, Advocate, Supreme Court 
With up-to-date Law of Supreme Court £ various^ High Courts. 

Solitary boot which oitals all topics ooncernbg Police Law inclnaing their duties, pov?eK, In«Et :£. 
i on, Anost. Dismissal, Punishment, Bsmedies, with case I;aw,_ Criminal Law, Criminology, Ballit.io and 
orensio aspcei; of its finger prints and eitraots from Medical Junsprudence informa- 

Phe book which has been prepared to equip the Police Officers and professional men wth aU^nmma 
^ion that could possibly bo collected. This took contains complete, comprehensive & np-to-daie n,.w wun 
■Ohronologioal Index. „ -o, 

Fine Get Up. Price •. Pre-Publication— Rs. 32/- Post Publication Rs. 3 / 

mrdly order ; 1/12 West Patel Nagar, New DELHI-8. 
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Phone: 5441 Grams: Document Houses, SIMLA'S- 

( £. I. F. D. lHVE3Tia&TI0H BOBEAU ) 1930 < 1970 
For AUTHENTICATED, SRILUEDi DEXTEROUS 

and More Than 40 (Forty) Tears EXPEBIBNCED 
CBOSB EXAUIHATI0N3 on Dosament Eiaminers nnd BalBstio Experts 
with NO EQUIVALENT — NOTHING PARALLEL 
iJefer Jo .—SENIOR CONSLTS. on EXAMINATION o£ 
QUESTIONED DOCUMENTS, INKS Si PAPER 
ANALYSTSj & BALLISTIC EXPERTS 
Dr. BAWA R. SINGH, Ph. D, Gold Medallist 

F. R. M. S., M. R. P. S. (Great BritaioX rtss. 
ALSO ACCEPTS Importaai Criminal <t Civil Cases 
QUESTIONED DOCUMENT EXAMINER’S HOUSES, SIMLA -3. 


PARMESHwXr DAYAL, m»a. 

DOCUMENT EXAMINER s?rn. in rradfci. 

& Anil Kumar Mathur, 

iSSOOUTE DOCDUEHT EXAHIHEK 
FORGERY DETECTION BUREAU 
Orriosj Medorc Eonse, Uedovs St, Fort, BOMBAY*!, Fbose : 251088. 

BsaiDEKCS \ 1/5 K&zi Blocks, neat Bandra Tslbiee, Bwuni Vivek&sasd Bd., Bandna 

B0MBAT.6a Phone: 688785 J" 


Grams: Forgeries Phone: 7 i 1 SS 

Consult on all disputed Documents 

K. S. RAMAMURTI 


EAFD-WBTimQ AND DOOOMEMT EXPERT 
(of 40 years standiny) 

8, in Main Road, Gandhi Nagar, Adyar, MADRAS-20. 
Eani-vsritinQ Expert eoidenee remeteed, Jnstruetions for eross-examinatien 
of any expert cn Teekniecd Jjivs ean 6e had. 


FOR DISPUTED DOCUMENTS & 

CONSULT: FINGER PRINT CASES 

T'f A 1 BA., LlL.B. (Trained in England^ 

DOCUMENT EXAMINER 

SoTiiay Oil%et : dio^a O/fta : 

READY.MONET M.4NSION "NEELIMA” 

3td Boot. 43, Veet Nariman Road. lathar Peth Road, AKOLA, (M. S.) 

r«n.BOMIJ.M-l. rb«e;232M0 TeL:8» 
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Qualify 

as a 

DOCUHEHT EX&MIHER 

for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE 

COLLEGE OF DOCUMENTS SPECIALISTS 

(Established : 1930) 

Be-startei after partition of the Country 

Prospeeltis lot Postage stamps of only elghty-ffve palse, 
QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIML.A-3. 


7/2 South Tukogart], 
INDORE 
Phone i 5432 



Office : — C-84, Shivad House, 
Prithviraj Road, JAIPUR-1 (Raj.) 

Phone ! 74636 




B.A., LL.B., E.R.M.S. (London), F.A.S.C. (U.S.A.) 


EXAMINER OF QUESTIONED DOCUMENTS, FINGER-PRINTS, 
HANDWRITING AND FIRE ARMS EXPERT, 
CONSULTANT TO THE GOVERNMENT OF RAJASTHAN. 

THE ONLY EXPERT 
TRAINED IN ENGLAND & AMERICA 

• Consult him on all problems regarding Questioned Documents, 
Cross-Examinations of the Document Experts and 

Firearms Experts undertaken. 

Terms EeasdnaUe ; ; Correspondence Invited 


Phone: 31861 


Grams ; ‘ Documents ’ Indore Cits’. 


T. 



B.A., F.E.M.S. (MNDOIO 


Additional Govt. Examiner of Questioned Documents to MADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT 

Ocasult lii'tn on all matterB pertaining to Hand-writing, Finger-Prints, Inks, Paper, 
Beal impressione, Fire-Arms etc. Oross-examinatipn of experts undertaken. 
Office photographer can be gent on request to toke photographs in Court, 

• Charges are reasonable. 

Office & Besidence ; Branch Office ; 

4, Mal-Godowa Road, 1968, Wright Town 

Kaya Pura, INDORE. JABALPUR Phone; 2520 
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TSLSPEOtiE No. 33432 TtUAdd.i “ DOCUMENTS, NAQPOt." 

CONSULT: M. B- DSXIT, MX (Trains In England) 

QOYEBNMENT EXAMINER OP QUESTIONED pOOOMENTS, MADHYA PRADESH 
FWGEB-PBJlfT, EANDWBITIMa AND FIBE-AES!8 EZPESP 
Office cS Setidenee : 48, BEZONBAOH, NAaPaB.4. 

PBIVATE FABTIES In Clrll and ACCOSED PERSONS In Criminal Cates can couolt 
3 i1b cn ail qaestions. 

It: Ollice Document Photographer can be sent on request to take photographs 


OIBPOIED DOCHIIEIITS? Phoosi 2SilU. 

Consult : 

M. EC. MEHTA. 

Examiner^ Questioned Documents, 

4091, Nai SaraV (New Name ; Amirchand Marg), DELHI-6. 

adMfftor of; (1) IDKNTmCATION OF HANDWRITING & CROSS-EX- 
AMINATION OF EXPERTS. (On the approred list of 
the High Courts of Allahabad, Calcutta,Patna& Cuttaeh). 
4th enlareed ic revised edition July 1970. 

Price Rs. 32-50. 

(2) IDENTIFICATION OP THUMB IMPRESSIONS & CROSS-EXAMI- 
NATION OF FINGER PRINT EXPERTS. (On the approved list of 
the High Courts of Allahabad & Rajasthan.) 

2nd enlarged & revised edition. Price Rs. 15/-. 

(3) How to Cross-Examine Handwriting Experts. 

(4) Whether the identification of handwriting is a science ? 

(5) The scientific analvsis of handwriting. 

(6) Forged writings. 

(7) Expert testimony on typewriting. 

(8) Causes of divergent expert opinions on tbomb impressions. 

Various Courts throughout India send original papers 
to M- K> Melita for opinion. 


Phone ; 72135 Internationally known Expert Gram: 'Expjrt*- Jaipur 

' Prof. B>. B. Kashyap 

DIRECTOR 

INTERMTIOHAL BLURRED FIEGERPRINT BUREAU 

Jnvita 

Partially blarreii,facomplets, faint and orer-lnked fingerprints for examination which 
are declared as undecipherable by Govt. Fingerprint Bareaus of several States of India 
Latest methods o! InImJled, Ultra-Violet, Tracstaitted Light and FJter Photography 
csed. Varioxa Courts from all over Lidia genii original doeunents for opnion 
Reports usually submitted witfam a week (ereo 24 hours) 

Address : Chiiranjan Marg, C-Scheve, Jaipur-I (Raj.) 





AIjIi INDIA BEPOBTlSBi 1970 DEOBMBBB 


59 


Flione Bed. ; 441281 Phone Vffice : 259683 

& OAoIqIA-S 

Handwriting Experts Trained in U. S, A 

T, J, Qajjar, b.a., Harvard Associate in Police Science (USA.) 

Ponnder Expert of the Handwriting Branch of the 
Former Bombay State. (37 years of experience) 
Member of the Forensic Science Society ^on.). 

H. T. Gajjar, b.bc. (som.), Trained at Police Training Centre of 
Indiana University and Identification Lab. of Post 
Office Dept. Washington D. C, (U.S.A.) 

35, Dalai Street, Examiner Press Building, Fort, BOMBAY 1. 

Besidence : — 11/12 Jimmy Chambers, Parel Station Road, BOMBAY 12. 


In disputed documents cases ol ail descriptions, such as iorged documents, 
handwritings, signatures, fingerprints, alterations, additions, erasures, etc., 

Phase Consult, your old, tried, tested, trusted and Telugu knowing 
handwriting & Finger Print Expert (Formerly of Guntur and Delhi), 

PURUSHOTTAM KASHYAP, 

B.Sc. (Hona.), LL.B., M.I.A.I. (U.S.A.) 

■ Government Gonslt. Examiner of Questioned Documents. 

84, Nehru Nagar, Agra -5 (near Nehru Nagar Park) 

Many Courts o£ law are regularly sending disputed documents for reports 
to this office from all over India. Reports are submitted in 10-15 days time usually. 
Trial cases solicited. 


CLASSIFIED advertisements 


A BOOK on 

HANDWBITim IDENTIFICATION 

(92 figs., 100 Case Laws, Questions for 
Chief & Gross etc.,) 

by, Purnshottam Hathibhai Patel, 
Eothi, Cross Roads, BAEODA.l. 
Ed. 1970 Rs. 10/-, torite to author. 


Phone No. 5562 

Far Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H. L. BADHWAR 

EXAailNER OF QUESTIONED DOCUMENTS,; 

31 Sir Hukamchand Bhawan, Nasia Boad 
( near Janta Hotel ) INDORE (M. P.) 
Consulted by Oovt. — Experience over S2 years. 


WHBE OBPESISG A &1YT BODE 
FIEST MS 

REG JL. 1. S. 1 PDB&IOETIOK 
• m THE FIELD f 


1 CONSULT Phone:" 29539 

! Dooumants Examination Bureau, D. P. 
i For Finger Prints, Writings & Fire Arms cases 
Awarded Several cash Rewards for Identifying 
Faint, Indistinct Finger, Foot 6c chance Prints 
(22 years Experience As U. P. Govt. Expert) 
Director : — LILAEAM JAGTIANI 
lOS, Cantt. Bd.Near Odeon Cinema, LUCKNOW. 
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AN A. I. R. PUBLICATION 

Eotira sat Beady 


Commentary on 



Bv GHITALE7 & BAO 
6th ~ 1066 Edn. 


SPECIAL FEATURES 

This Edition has been thoronghly revised and 
brought up-to-date. 

Thousands of New Cases have been incorporated. 
Clear presentation and style. 

Printing easy on eyes and arrangement of matter, 
an efficient aid to prompt and certain reference.- 


To atold disappointment plesao book your orders early 
aJth A. LB. Bepresentatlyea 
or 

Direst Blth 


ijuUs Manager^ 

ALL INDIA REPORTER, LTD.. 
P. O. Box No. 56, Congress Nagar, 


NAGPUR-1 (Maha.) 
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Vola. 1 to 7 already deepatched Vol. S under despaEch 

Vol. 9 in Press 



fa 22 ¥'olEsmes 

verlfiafeE© ©sseFcIspediSL of unrspealed 
CENTRAL ACTS OF GENERAL APPLICATION 

EDITED BY CHITALEY & RAO 

With the texts of the Acts brought up-to-date, along with 
State Amendments wherever available, and the Supreme 
Court as well as State High Courts’ decisions under 
those Acts, the Set is a Must have addition to 
your law library. 

Price Rs, 31/- per volume, post free (Inland) 

or 

Rs. 682/- for the entire set, carriage free (Inland). 

Advance full payment for entire set carries a cash discount 

of 5%, as usual. 

For further particulars, please contact our Representatives, 

or 

Write directly to — 


The Sales Manager, 

ALL INDIA REPORTED LTD.^ 

Post Box No. 56, Congressnagar, N A G P U R-1. 
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AN A. I. R. PUBLICATION 


Enttre set Beady 



(Inclusive of 1950 Case law) 
(Civil, Crimiaat & Etevesue) 

(In 14 Volume*) 


Th6 Digest comprehensively covers the ease law of the 
posUJoTistitution period up to J9$5 and as such is 

A “MUST BUY” FOR EVERY LEGAL PRACTITIONER 

Frice o£ the set in 14 volume is Rs. S78/« (Inland) 
lor the entire set, carriage free, or Rs. 27/- (Inland) 
per volnmo, post free. 

Aivazct fall payiaent for the ootire set Carrie* a cash discount oi 5%. 

Contact our local or Irat^lling Representatives 
or • 

Write directly to 


Sales Manager^ 


ALL INDIA REPORTER LTD., 
P.8 No. 53, Coagrcss Nactr, NiQPUR. 
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¥ou cannot do without this one 




By CHITALEY m RAO 


C4tk—19S5— Edit!©£i — 1 ¥©l^e| 

Tka first book to tarn to for the new Limitation 

Lav of Limitation has been newly enacted repealing the old Act 
of 1908. An, exhaustive Commentary on the new Act, bringing out the 
differences between the old and the new, is an urgent requirement of 
the practising lawyer. A. 1. R.’s Limitation Act will fully meet this 
requirement. 

The new Statute is printed with the old relative sections under- 
neath, explaining the differences between the old and newl; Acts.. 
Exposition of law has been based on exhaustive study of the case law. 

The Commentary is a sure and dependable interpretation of the 
new law, and embodies the various excellences and specialities which 
have now been recognized to belong to A, I. R.' Commentaries. Some 
of them are : 

1. Pcinciples of law arc deduced from vast mass of decisions. 

2. Principles of law presented in a logical and cogent manner. 

3. Commentary, a reasoned exposition of law. 

4. Conflict of opinions in the decisions pointed out and discussed* 

5. Semarfes in the foot-notes amplify and illustrate the principles 
sa the Commentary and indicate the distinguishing features of the 
case. 

6. Topical Index locates the exact point required. 

It will pay you to book your order early with K, I. B. 
representatives or please write direct to : 

Sales Manager, 

ALL 2KDFA RSPQRT.ER LIP., 

Post Box No. 56, Congressnagar, NAGPUB-l (Haharashtra).. 
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Manager 8 Notice 


I. (a) Owing fo Ihe heavy cosf ol paper and 
printing aow-a-days, we are printiDg only aa 
many copies as are actually reqmred and are not 
keeping a large stock of loose parts on band. 

(b) Moreoveri when we send a duplicate Mit 
to a subsctibeti whole year's set is made useless. 
Hence we are obliged to 6z the price o! duplicate 
parts at Rs. 15/. per part for A. I. R. and at 
Bs. 5/. per part for Cr. L. J. and Rs. 4/- lot 
L.i.a 

All prices and charges mentioned in this 
notice are inland prices and charges. 

^ Complaints as to non>teceipt of A. I. R.. 
Cr. L. J. or L. r. C. monthly parts sent under 
■y.PJ’. or Regd. Post will not be considered unless 
the complaint reurding A> I. B. reaches the office 
beiors 2^h of the particular month and that of 
Cr. L. J. before Sth of next month and that of 
L. 1. C. before 14th of nett month. No dopUcate 
copy of the part will be snpplied free of cost on 
complaints tec^ved thereafter. 

Solas Manager : IcdiA 


3. I>espatch of moathlypartsonderRegd. Post 
ensures safe delivery. 

4. foumal subscriptions are always payable lx 
advance. 

5. Subscriptions are payable at Nagpur. Pay. 
meat by cheque should Include Banc charges 
@ SO P. per hundred. 

6. When mymentj to A. I. R. ere effected by 
cheque or drstcs, i( ii requested that the same be 
mark payable to “The All India Reporter Ltd.” 
and cot to “hlanager, Secretary. Superintendent 
or Director" thereof. 

7. Publications ere not sold through any agency. 
No bookseller can book orders for A. 1. R. Poa 
are requested to advise this office the name of any 
person (o^er than the duly authorised person) 
who attempts to supply or book orders for A. !• R. 
Authority card has been issned this office to 
every representative of this Instltutioo. The names 
of Repr^ntatives appear la A. I. R. Parts oces. 
sionally. 

B«porter Iitd.i H&QBUB 1. 


OUR REPRESENTATIVES 

1. Below we give list of Beptescofatives of the All India Beporter Ltd., who are wotKng 
la the field. 

2. If any Beptesentative ce.'isea to represent us. the information will be pnblUhed lit 


these colnmns. 

3. Addresses of Bepresentatlves. who ate 


I. AhujaM.S.. M. 3/8, Boad Ko. ll.Bafen. 
drsnagar. PATNA-10, (Bihar). 

Phone No. 50239. 

[2. Das S. C. 

3. Erande V. R., 05, Xth Main Boad, l3th 
Cross. MaHeswatam, BANGALOR^3. 

4. Hasiit Ahioad, H. No. 17.9. 116/2, 
Kurmagccfa. STJfESABiiD-SfS (A, F./. 
Phone No. 62320. 

5. Khaona P. C. 

6. Khanna S. C., 10/2. Yidyarthj Market, 
Govindnagar. KAJ^UR (U. P.) 

7. Malhotra K- D. 

8. Malhotra R- K. 

9. Malhotra S. L., House Na 390. Adarsha 
Nagar. JULLUNDUB-Gty (Ph) 

10. Mani R. S. 

II. Mehra, A. K. 

12. M. SaUuddin Khan. 

13. Rajan O. P. 20.A,Panthady, 3rd Street 
MADUR.VL1 (Tamil Nadu) 

14. S. Lai, 


staUonary. are given. 

Sales 'Manager, A. 1. R. Ltd. 

15. Seth J. K., 3, Ghceh Iferief . 28. Mahatma 
Gandhi Marg. ALLAHABAD.l (V. P.) 
Phene Na 3907. 

16. Seth, K. K. 2Dd Floor, Gara Nanak Niwas 

Ambawadi, AHMEDABAD.C (Gojarat). 

17. Seth O. K., S.148. Greater Kailaah 
Ncw-BELHI-fS. Phone No. 7S052. 

1^. N. G-. 

19. Shaligram R. G., P.249, Fomadas Boad, 
CALCUTrA.29 OV. B.) Phono No.' 
46.5975. 

20. Shaima P. N., 9.A. New JIarket, Begmu 
Pci, JffiERUT (0. P.) 

21. Soirrde, M. B. 

22. Sashil S. K. 

23. Tahiliani L. C., C/o. All India Eeporter 
Ltd., Medowa House. Nagindas Master 
Bond. BOMB.Ay.l (HR) Phono Noi 
Office ; 253047, Rcsidcnco : 475122. 

24. Verma H. R-, 15/50, Char Sa. Darvara 
Qhattia Azam Khan, AGB.A.3 (U. P.) 

25. Vjthalrao K. A. 39. Sarojini Street- 
Banmagar, COIMB.kTORE-9 (Tamil Nsdn) 


Shri P. Y. Malode has caased <o represent ns from 23-7‘1970. 





JOURNAL SECTION 

1970 DECEMBER 
REVIEWS 


iLAW AND PRACTICE OF, BUILDING 
CONTRACTS (including the law relat- 
ing to Architects and Surveyors). By 
Donald Keating, B.A., Bar-at-law. 3rd 
Edition, 1969. With a Glossary of 
Building Terms by Paul Badcoclc 
F.R.I.B.A. Sweet and Maxwell Ltd.’ 
London. Pp. xii&558. Price, Rs. 94.50* 
Here is another standard vrork on the law 
and practice of building contracts, which opens 
with a description of the nature of a building 
contract; it examines its relation to the general 
Jaw of contract, the course of a typical build, 
ing operation, and contract documents like 
Agreement, Conditions. Architect’s plans, Bills 
K)f Quantities, Specifications, and other docu- 
ments. The present publication is intended to 
deal in a practical and concise way with the 
most important of the legal problems which 
<3an arise when building works are carried out. 
It includes four recent decisions of the House 
of Lords and a statute which affect the law in 
■many ways. Two of the cases explain the 
ordinary implied duties of the contractor as 
regards materials and, to a lesser extent, 
workmanship. These cases form the basis of an 
enlarged section (Ch. 3), and a detailed dis- 
cussion of the liability of the contractor for 
nominated sub-contractors and nominated sup- 
pliers (Ohs. 10 and 15). The two other cases 
have led to a reconsideration of damages 
(Gh. 9), of repudiation (Ch. 7) and of risk, 
indemnity and exclusion clauses (Ch. 8). The 
statute referred to is the Misrepresentation 
Act 1967, which is printed and discussed in 
Chapter 7. 

There are several other alterations and ad- 
ditions in this new edition. There are new 
passages on design costs, lengthy negotiations, 
■essential terms and the position where no price 
is fixed. There are references to an interesting 
recent decision which opens up the possibility 
of a new ■way of attacking the architect's final 
certificate. The relationship of such a certi- 
ficate to defects clauses is considered and the 
■barring of liability for defects by the Limita- 
tion Act, 1939 is discussed. The application to 
builders of the seetion of the Act relating to 
concealment by ft and is also referred to, as is 
also the difficulty which occurs when there is 
apparently one loss caused by breaches of 
several contracts. Some views are put forward 
on how far the terms of a sub-contract which 
the contractor is directed to enter into become 
part of the main contract. The possibility is 
11 7C Journal 12. 


examined of the employer having a claim in 
tort against a sub-con tractor or supplier as well 
as the liability of architects in tort to contrac. 
tors. The architect may not design everything, 
but what exactly is his liability in law is 
clarified in a recent judgment which is reported 
in the book. Chapters 13 and 14 dealing with 
arbitration and litigation have been brought 
up-to-date and include some revised sections. 
The official referee’s Practice Direction of 8:h 
July 1968 is printed in full. The latest (July 
1968) revision of the R. I. B. A. Form of Con- 
tract has been printed in full with notes, and 
the author has expressed his views clearly on 
many points of doubt. 

Chapter 13 deals with that ptrt of the law 
of arbitration which affects building contracts. 
An arbitration agreement ousting the court’s 
jurisdiction entirely is contrary to public 
policy and void. Although the arbitrator’s 
decision is final as to facts, the court retains 
control over arbitration agreements and refer, 
ences and an aggrieved party may invoke its 
assistance, and an award may be enforced by 
leave of the High Court or a judge thereof in 
the same manner as a judgment or order. 
Three chapters in the book are devoted to the 
formation of a contract, construction of con- 
tracts and rectification, and^ the right to pay- 
ment end the time for compensition. Em- 
ployer’s approval and architect’s certificates, 
default of the parties and excuses for non- 
fulfilment, damages and equitable remedies, 
assignments, substituted contracts and sub- 
contracts, are the subject of some other chap- 
ters, followed by those on insolvency and 
death, architects, engineers and quantity sur- 
veyors, arbitration and litigation. In the ap. 
pendices are included Definition of prime cost 
of day work carried out under a building con- 
tract, E. I. B. A. Conditions of Engagement, 
Code of Procedure for Selective Training, Form 
of direct contract and B. I. B. A. forms of 
warranty. There are tables of cases and of 
statutes, ' while the table of references to 
R. i, B. A. Forms in the text and the Index 
are highly useful. With the addition of recent 
cases, the intention is to state the law as at 
the beginning of July 1969. The author’s aim 
has been to provide a book ■which wilLbe as 
useful in practice as possible, and its contents 
have been selected and arranged with this end' 
in view. ' R.S.S. 
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178 Journal 
AN INTRODUCTION TO LEGAL SYS- 
TEMS. Edited by J. Duncan M. Der- 
rett, D. C. L. (Oxon.),Bar-at*law. Sweet 
and Maxwell Ltd., London, 1968. (N.M. 
Tripatbi Private Ltd , Bombay). Pp.xix 
& 203. Price, Rs. 18. 

Coming after Prof. DerreU’e 'Law, Beltgioa 
and the State in India’ (a senes of studies, 
leviewed in these columns, on aspects of law 
and religion in India from early times to the 
present day, including the impact of European 
administration) and Prof. Setbna's ‘Law and 
Morality’ and ‘Eseentiala of an Ideal Legal 
System’ (Uairersity of Bombay 3968) the 
pnblication nndet reTiew completes the picture 
of wbat an ideal legal system ebocld be and 
bow the different legal eystems bare evolved 
into wbat they actually are at the preeent 
day. The beginner needs to know where bis 
own national system of law fits into the pat- 
tern created by the different systems. There ia 
little point, observes the Editor of the volume, 
in exploiicg the minutiae of one's own system 
unless one has grasped that tt ia itself 
only one of a group of eSorts to effectuate 
justice among human beings. The different 
eyetema of law 8Qd morality oatcrally induce 
confficts between the different outlooks. India 
and England, for example, share the legal 
remedy known as ‘restitation of conjugal 
lights'. 'While it la doubtful whether it baa a 
useful function to perform in England, it is still 
a real remedy among Hindus in India. Hindus 
in England must understand it ue it is under, 
etood in that country’. A Hiadu wife coming 
to England to enforce her tigbfs against ber 
erring husband, donffdled in that country, will 
discover, to her cbagiin, the fact that a 
deserted wife, with a decree for restitution in 
her hand, ha? no right to her hustand'a society 
against his will and may ho restrained by 
injunction from disturbing hia peace and 
ijniet. Basic information lOO sneb contrasts 
in outlook and allied matters should be more 
readily available to practitioners as well as 
fitedenta Tbo present book has chosen eovco 
eystems of jurisprudence for treatment, eys- 
terns that aro coherent, possess a unity and 
have made their marks on theSworlJ, 

In the six sections which comprise this book, 
six epec.'aiists explain the leading characteria. 
tics of tho major historic legal system?, esdi 
outline presenting an interesting account of 
the sources and development of tbeey'stem 
concerned, its basi: concepts of law and joria. 
prndcnce, and its capacity for growth and 
change ia relation to changing social and 
economic conditions. Prof. J. A. Thoma?, for 
exaurle. thows the virtue of Koman Law and 
the qcalitiea which BurTive in modern elriliaa 
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ioriaprndence. Dr. Z. D. W. Falk explains the 
natoie and history of the Jewish law, which is 
one of the world’s monuments of juridical 
ECience and forms the basis of Israeli legal, 
thinking todoy. N. J. Coulson considers the 
law of the 400 million Muslims the world 
over and Prof. Derrett explains the equally 
important, hot older, Hindu law. Cbiaesa law 
is described by H. McAleavy. African ccsto. 
mary law in its confiontalicn with laws 
imported from Enropa is handled by Prof. 
A. N. AUott, while the last chapter is devoted 
to English law, described in considerable detail 
in the light of the other systems by Prof. 
A. K. B. Kiral/y. 

Emphasis has throughout been on practical 
matters as well as jurisprudence. Each eeetioo 
deals with the way in which laws are esta. 
blished and enforced, examining the role of 
legiifalive bodies, the judiciary and writers oa 
jurisprudence. The relationship between reli- 
gions end legal systems receives particuiar 
attention, end the concept of property is ana- 
lysed. The Jaws of contract and succession 
ata examined, instructive comparisons emerg. 
ing on topics toeb as ftaod, misrepresentation 
end adverre possession. Family law, iBcludiag 
marriage, divorce and adoption, is treated is 
detail. The details of criminal law and pro. 
cednre are compared. Central and Lial 
Government, and their finance and staffing 
are discussed, and toovemcnis for law reform 
arc noted and their results evaluated. Af to 
Hindu law, it should be noted that it has 
always taken religion and Bcpcrstitious sane- 
tione 88 the allies of jurisprudence, while 
recognising that no actual judgment could 
ignore public opinion or public policy. Princi- 
ples based upon religion never seemed to deny 
the forte of purely eecnJar needs, and a con* 
Diet between religion and 8tato rarely arore, 
as the organs of Ooremment have alw3>3 
considered it their permanent obligation to 
enforce every indlvidcal’a duty to show com- 
panion, responsibility and loyalty. Thus, rcli. 
gioD is not a true eourcc of .law but a part of 
the conceptual frame work within which a 
legal eysiem works; etmilatly beside the ulti- 
mate requirements of morality all such law is 
dwarfed, and on this every religion is agreed. 

At the end of each aectlon is an useful list 
cl books for further study, and the index at 
the end cf tho book is qUte uecfol. 

BB.S. 
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THE PHILOSOPHY OF THE INDIAN which satisEea the modern tests, both substan- 


CONSTITUTION. By K. Subba Rao, 

Former Chief Justice of India. The 

Advocates Association, Bangalore, 

1969, Pp. 32. Price Rs. 1.50. 

The historical and other circumstances that 
bring a Constitution into being and the hopes 
and aspirations of the members of the Gonsti- 
tnent Assembly which frames the Constitution 
go to mould its philosophy. The Constitution 
is the form in which a State is organised, and 
its philosophy deals with the principles under, 
lying it. It is the soul of the Constitution, and 
the provisions thereof, the body. If this philo. 
sophy is ignored or misinterpreted in any way 
the Constitution loses its soul and ceases to be 
itself. ‘The Philosophy of the Indian Constitu- 
tion’ was the subject of the Bangalore Bar 
Association Endowment Lectures of 1969. The 
Endowment Lectures Fund was constituted in 
1959 to finance a scheme of lectures on topics 
relating to the legal profession, development 
of law and legislation, international law and 
Human Eights and other allied subjects, and 
the Lecture under notice was the seventh in 
the series. 

The following are the basic principles of the 
Indian Constitution; (II Federation with a bias 
towards the Centre; (2) Constitutional demo- 
cracy with its division of powers, territorial 
and functional: (3) Representative Govern- 
ment through adult franchise; (4) Responsible 
Government through Parliamentary execu- 
tive; (5) Social control of economic power; 
(6) Social justice, i.e., the right of the under, 
privileged to the State’s protection against 
ruthless competition; (7) The doctrine of the 
tolerance of religious diversity (8) The high 
concept of the rule of law in which social 
justice and freedoms are integrated; (9) The 
conferment of power on the higher judiciary 
to enforce the fundamental rights, to maintain 
a just balance between freedoms and social 
justice, and to function as a balancing wheel 
of federation. '' 

The learned lecturer begins by analysing 
the various slogans of economic ideology in- 
cluding democratic socialism, that are being 
flaunted to gain political ends. Democratic 
socialism seeks to bring about an egalitarian 
State through the democratic process. It does 
not accept nationalisation of property except 
under extraordinary circumstances and pro- 
vides for social control of economic power in 
order to prevent possible imbalances in the 
economy. The economic ideology of the Indian 
Constitution is reflected in Articles 14, 19 (1) 
(f), 19 (1) (g), 19 (4) and (G). 31. 32, 39 (b) & 
(c), 228. 2Go, 801 to 807. The Constitution 
seeks to implement the ideal Gandhian doc. 
trine of Trusteeship through the Rule of Law, 


tive and procedural. The fundamental rights 
mentioned in Part HI of the Constitution and 
the Directive principles of State policy con- 
tained in Part 17 bring out the social and 
economic content of law. The rule of law 
envisaged by the Constitution is a powerful 
instrument for bringing about an egalitarian 
society. It maintains the balance between liberty 
and authority, ensures equality before the law 
to everyone, keeps just equilibrium between 
freedom and social control, is a powerful instru- 
ment of socio-economic justice, and enjoins on 
the executive not to interfere with the rights 
of the people except in accordance with law. 
The next doctrine that received constitutional 
acceptance is that of social justice. While 
Parts III and IV of the Constitution provide 
for an integrated scheme of social justice, the 
doctrine of equality is taken care of in 
Articles 15 to 18 of the Constitution. As re. 
girds religion the constitutional doctrine may 
be described as that of tolerance of religious 
diversity, and the learned lecturer proceeds to_ 
state the effects of the relevant provisions of 
the Constitution and the ease law on it in nine 
main propositions. 

Since the Constitution came info being, the 
executive has been making attempts to remove 
judicial checks. With a few bold and deft 
strokes of amendment the constitutional philc. 
Bopby was changed and a totalitarian slant 
given to it. -unrestricted power being con. 
ferred on Parliament to make laws infringing 
some of the fundamental rights of the people. 
The executive and even the Supreme Court 
in some of its judgments added to the process 
of deflating the constitutional philosophy, 
although the latter has sometimes tried to 
stem the tide as far as it lay within the scope 
of its jurisdiction. In the famous Golaknath 
case the Supreme Court held that the Parlia- 
ment has no power, by the amendment of the 
Constitution, to take away or abridge the 
fundamentel rights. To enable one to appre- 
ciate the scope of this judgment and its effect 
on the Philosophy of the Constitution, the 
lecturer lays special emphasis on six funda- 
mental principles of the Constitution. As it is, 
in the realm of property and business, consti. 
tutional despotism has replaced the rule of 
law though in other respects the original 
philosophy holds good. The lecturer finally 
refers to the proposed amending bill which 
seeks to amend Article 8G8 so as to confer a 
power on the Parliament to amend the. Consti- 
tution in order to take away or abridge by a 
special majority the fundamental rights of the 
people. E.S.S. 
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LAW AND MORALITY. By M. J. 
Sethna, Department of Law, Univer- 
sity of Bombay, University Buildings, 
Fort, Bombay 32. 1st Edition, 1969. 
Pp. 73. Price, Rs. 7.50. 

The object of the present handy work is to 
show the respective provinces o! law and 
morality and, while explaining how they ate 
mter-dependent, to emphseise clearly how 
they are sot exa;t]y identical. Morality 
appeals internally to the human conscience 
while positive law sometimes coerces, or 
attempts to coerce, the human conscience. 
Positive law ia a powerful instrument for 
enforcing morality ai a K^sonably high level, 
hot so man cosld be made a good citizen 
through the feat of punishment. There ate 
Gelds os which law does not encroach; there 
are values like those of social edoeation, 
religion and art, which are often mote potent 
in their effect than the value of law, which in 
its nature cannot be sole or supreme, Tbjs i) 
not, however, to deny that law is absolntely 
necessary, for without it, morality would be 
thrown overboard. Positive law rules tbroogh 
sanction*, such as those of fine, imprisoaoieot. 
decrees for specific performance, restitotion, 
damages, processes ol execution of decrees and 
orders of contls ol law, and in internatioDal 
law, qnasi.legal sanctions like condemnation 
or censure by the If. R. boycott, reprisals and, 
in the ultimate resort, by even recoorse to 
arms. 

Thera are seven chapters in the hook tinder 
review dealing, inter alia, with the conc«pt of 
law. the nature and pnipose ol morality, the 
achievement of morality through legislation, 
the relation between law and morslity. the 
morality of legal rights and duties, and the 
morality ol punishment. The purpoio of taw, 
which is an essential eocial institution, is to 
promofo the eecunif cl fie ciVizeo, pneVent 
class co&Gict, procure sociaeconomic welfare 
for all classes and protect and enforce the 
rights and obligations and liberties of the 
citizen. Morality on the other hand guides 
principles of ideal behaviour in consouaace 
with what is right and good. Positive morality 
U what society creates or dietaUs, it is the 
conscience of the people and it is enforced 
through cocial sanctions. Legislation is only a 
powerful ioftrument for atiaising peacefol 
conditions o! living so that men may live with 
due respect to the rights and liberties of othera 
and ia tho due discharge ol their own dntiea. 
Good laws bring credit to the Government of 
the State, wbach works through fbe machinery 
ol its laws. Eaviug examined ihediTerenco 
between positive law and morality which 
could 1)0 easily bridged and having examined 
the extent to which morality ehonld {wevail 
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in a healthy legal society, the anthor rightly 
concludes that law has its limitations and is 
not meant to make men moral by the force of 
sanctions. Positive law needs the help of 
ethics, for ethics alone, more than law, caiy 
facilitate the leading cf the higher life which 
instinctively sees what is good and right from 
what is mischievous and wrong. Law has 
power to impose sanctions, bnt religions, 
moral and philosophical ideas should also be 
home in mind. To bring about the reconcilia. 
tlon of the conGictisg claims of the various 
classes, it becomes desirable at the ont?at to 
observe and study the malady that afflicts a 
particular eectiou of society, for this is essential 
before any actual law-making is taken in band. 
As to pasiehnrso t toe breaches of tho law, lb 
moral jnstification lies in the very objectives 
it is meant to aecure; they are, the prevention 
ol the oSender from committing the crime 
^ain; the informing of scciety at Urge (bat 
crime does not p»y; (be working ol retribution 
“As yoa sow so yon reap” -• and the educa- 
tion or reformation of the criminal. 

What is the extent to which morality could 
efflcscioQsly be enforced through legislation? 
The present work seeks to show that there U a 
limit beyond which legiilation cannot entoree 
morality and the foices ol good living. Law 
should help to enforce morality npto a high 
standard, but it cannot make men IntriBsically 
good.bsarled and coble, a conclusion to which 
few will demur. 

There ie an srefol index to the hook, hot 
expressions like ‘‘Powerful iastrumectality 
towards enforcing’’ and “enlorciug to obedience 
and peacelul liviug” and several others would 
seem to admit of improvement. B.6.6. 


POTTER AND MONROES TAX PLAN- 
NING (WITH PRECEDENTS). 6th 
Edition by D. A. Shirley, M. A., Bar- 
at-Law, and Stephen J. H. Oliver, M. A., 
BaT>at*I,aw. Sweet & Maxwell, London, 
1970. (N. M. Tripaihi Private Ltd., 
Bombay). Pp. x*xix&485. Price, Rs. 90. 

'Tax Planning” means that a man should 
make as intelligent appreciation of the inci- 
dence cf tax and should take it into accon&t 
as a rcUvaut factcc in planning the disposi- 
tions of bia property as between himself and 
members of i is family. If we are to bo tssel 
acconling to law. the introduction of psendo- 
noral judgments into the administration ol 
fiscal measures tbonld be deprecated, fur 
prejudice cannot be substituted for reason in 
disenssiog this topic. If one lawfd course 
iavtJfres the payment of more tax and asoiiitt 
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less, the choice between them raises no moral 
issue. What the law permits cannot be re. 
prehensible, especially as this branch of the 
law knows no equity. Problems of tax plann- 
ing are normally approached by regarding the 
family rather than the individiral as the tax 
paying entity, and, as the precedents in the 
book under review show, a saving of tax and 
of duty may often be effected. This subject 
has been dealt with also in ‘‘Tax and the 
Family Business” (Sweet and Maxwell 1970). 

The twofold purpose of the present publica- 
tion is to provide the legal draftsman with 
a supplementary precedent hook for use where 
considerations arise outside the scope of the 
standard works on conveyancing precedents, 
and to assist all those who are called upon to 
deal with the disposition or management of 
property and wish to understand the princi- 
ples concerned and visualise the type of dis- 
position likely to be advantageous. In order 
to preserve the book’s practical nature, the 
text has been built around the precedents. 
There are some fifty precedents, grouped in 
eight chapters. It is not merely a precedent 
book, however, for at the beginning of each 
chapter an account of the tax problems arising 
out of the particular topic is provided. The 
boob also describes the principles involved in 
‘tax planning’ in such a way that a reader 
without specialised knowledge may comprehend 
them'. Footnotes have been reduced to the 
minimum, and the text and the precedents 
have been set one against the other, to balance, 
as it were, theory and practice. 

The moat important changes in the tax law 
since the previous edition (19615) are contained 
in the Finance Act, 1968 and in the Finance 
Act, 1969. The former introduces the notion 
of aggregating with his parent’s income the 
income of an infant where the settlor is not 
the infant’s father or mother. The subject was 
referred to also in “Elements of the law of 
Income and Capital Gains Taxation” (Stevens, 
1970). The Finance Act, 1969 recasts the estate 
duty changing provisions of the Finance Act 
lt;94. It is said that the greatest change is the 
imposition of estate duty on the death o£ a 
beneficiary under a discretionary trust. The 
new legislation has rendered obsolete parts of 
the previous edition of this boob; the total 
length of the text has been considerably 
reduced and several precedents of doubtful 
value omitted. 

The table of contents gives the titles of the 
eleven chapters along with the cross-heads of 
each chapter as well as a description of the 
precedents provided in it. The 11 chapters/ 
cover, respectively, deeds of covenant, separa- 
tion deeds, family settlements, discretionary 
trusts, marriage settlements, charities, in. 
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surance policies, variation of existing settle- 
ments, partnerships, service agreements and 
pension schemes, and wills. A table of eases, 
a table of statutes and index are provided, 
while in the appendix is included a note pub- 
lished in November 1961 by Inland Revenue 
on Estate Duty on benefits under superannua- 
tion schemes. The present bcob should, by 
illustrating the possibilities, be of use to all 
who deal with matters of taxation. 


THE TECHNIQUE OF PERSUASION 
By David Napley, Solicitor of the 
Supreme Court, England. 'With Fore- 
word by the Hon. Mr. Justice Melford 
Stevens. Sweet and Maxwell, London. 
19/0. (N. M. Tripathi Private Ltd, 
Bombay). Pp. xii & 104. Price, Rs. 27. 

■Why “The Technique of Persuasion” rather 
than ‘The Art of Advocacy”? The author 
holds, and many will agree, that the art of 
advocacy is not confined merely to the four 
walls of the lawyer’s chambers and the court- 
room but extends all down the line from the 
time that a lawyer takes on a client’s case to 
the moment it is finally disposed of, and 
consists essentially in the cultivation of the 
quality of persuasiveness in every detail, 
however small, a quality that is to be acquired 
by diligent observation and study. The les- 
sons which can be easily learnt by any 
lawyer who reads Mr. Napley’a pages, observes 
Mr. Justice Melford Stevens in the Foreword, 
“were all too often rubbed in by sharp and 
ferocioDS rebukes administered in public by 
men who were overworked and underpaid...” 
This goes for several judicial officers in the 
Indian Law Courts as well. 

The present small book represents revised 
versions of talks given by the author to the 
Associate and Young Members of the Law 
Society, London. As a result the Society 
initiated courses of training in advocacy, 
v/hich have now become an established part 
of the facilities offered by it under the con. 
trol of its Education and Training Committee. 
The result of over thirtyfire years observa- 
tion and practice of the tschniqne of persua- 
sion has been presented in this book, which 
analyses and explains the mistakes usually 
made by lawyers, a valuable part of the book 
being that devoted to the preparation of 
cases. In discussing the essential know-how 
of the lawyer’s profession, viz., the most - 
effective way to persuade, the author consi- 
ders that, in the esaminations for lawyers, it 
should be made compulsory for everv can- -- 
didete to sit for a paper on the elements of 
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Ti^vchologv. tbo science ol hcman bebaTioar. 
Kme knowledge of it lies at the 
ce«fnl cross-examination: it is an integral 
rartof ekilled negotiation: and it la indis- 
pensable m tbs field of pnbhc relations. 


•‘Preraration for Trial” and ‘ Presantahon 
in Conrt” are the titles of the two seelionfl 
into which the book is divided. The former 
eection deals, inter alia, with the preparation 
of tbo case, discovery of docnmenls. expert 
witnesses, the preliminary enquiry, the pre- 
paration of witnesses, and the preparation for 
cro*3.exammation. The latter section is de. 
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CONCISE COLLEGE TEXTS ESTATE 
duty in ENGLAND AND WALES. 
By A. Douglas Lawton, LL.B., B. Sc. 
(Econ.), Bar-at-Law. Sweet May 

well Limited, London, 1970. (N. M. 
Tripathi Ltd., Princess Street. Bombay 
2). Pp xxi and 163. Price, Rs. 14.20. 
The present work has been Serignea esa 
concfae statement oi the rnain " 

estate anty in England and Wales, inasmnch 
as the bosm law in respeet ol persons dyie, 
alter the 15th April 1869 has been 
the Finance Act, 1969. It was the Finance 
Act. 1891 which introdnced estate doty and 13 


attar section is de. Act. 1891 which introan-eu eawiio of 

^nVuriTf) the duties of an advocate, prepara- gtill the bas’c coda. It provides the 
tion in Conrt. addrersing the Conrt. pMeola- liability to dnty and the 
tion ol the case, opening address ea.m, natron- proper y ''^e. ‘JUn,. H, mschi 

«.«rrr, oT«T«.T««t ou. aud re-exaTHiDa table for the dnty. and pre.-CEit>Ba _ 


tion OI me case, ““’..a— , 

in-chief, cross-examination, and re-examma 

tion. At the outset it is necessary to define 
the lawyer’s objective and what he moat 
establish to achieve it. before prKeeding to 
the serious business of preparation, which 
forms the most important part of the art of 
advocacy and the technique of persuasion. 
While presenting the case for bis client to 
its best advantage, the advocate should alw 
be hound by certain ethical tuUs. and •' 


for mo aniy. vicsur.,,-.- -- 
nery ol cnllection, Allhongb 
lerad by amending legislation, the 
continnes to be the Iramewotk ”P=“ 
whole body oi eslst. dnty I.rr is orooW- ^ 
pnblic.tion nnder roviow which corers b 6 
land and Wales, owes its origin to the tint 
edition ol An Onlline o! Estate Duly m Scot, 
land, which was published A g,o» 

Inslilnte ol Charteted Acconnlants ol Scot^ 


be hound by certain ethical tuUs. and be jnsUtnU of Cbarteted AccoDDiauw 
should assist the Court m reaching a just land. It deals with the Fmany A ^ 

deSuionTthe facts and the law. Neatness and 1909.. and the 
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and tidiness in dress is lodispeasable as also 
strict adherence to pucc'.uality. In the matter 
of delivery the points to be watched are 
clarity; simplicity; putting the poiota tnc. 
cinctly: developing them in an iateresUng way, 
presenting them with integrity, but without any 
trace of pomposity. The advocate’s task will 
be to pursaade judge to accept the a^mente 
and reasoning he places before him. AUhongn 
the case is decided on the evidence end not 
on the personality of the lawyer, unless one 
advocate is more persnasive than another, 
the result will be an indeterminate decision. 
An advocate, in pleading a cause, may not 
express bis own opinions, hut U will be his 
business to present to the Court what bis 
client 'fihould’ say for himself if he hal the 
necessary skill and knowledge, ani not what 
the client ’would have’ said. 


and 1909. and the author bes tnea m 
English edilioa on the accepted 
hM ptowed popoUt with , '|,w 
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topics had to be S lbs 

the differences in the legsl =‘““',“'1 
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mcncing with property liable to ^“‘y “ j 

tainspedsl categories ol soch P™?''*!; “"J 
then proceeding to raloaiion. exemptions and 
Lneffons. rate, and r.liete, 
payment and proc.dnro on epp-sls The law 
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Apart trom the anlhor's own oxpeeiocce in Ireo .g", °bnTalso'lnclrfIi sot- 

the Courts, be has had the advantage, over |n various circumstaccos. such 

many years, of watching others who have .n,1 aifta made by 


many years, oi v.-...- 

pursued the art of advocacy. The present 
workshonll provide a measureof guidance 
and confidence to tbo begicner and enable 
him to avoid at least some of the errors ox 
bis professional life. B.S.S. 


«,tbe capital of trust fundsand 
the deceased within a cerUm T«r>od «i« « bn 
death. The broad principle of liability lor 
eaUto dnty is that the burden of it faU* 
open the perons who are entitled to it on he 
dwth or as donees of property g'veo by IM 
deceased. To secure eiSciency in the coU- 
tioa of the duty, persons having an 
trative title to the property are rcqui^ 
account for the duty before passing the r»- 
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mainder of the property to the persons bene, 
fieially entitled to it; the executor of the 
deceased is required to pay the duty on the 
estate passing to him as executor before ac- 
counting to the beneficiaries. The duty is im- 
posed upon the basis of the legal rights and 
liabilities of persons in relation to property as 
determined by the general law. In a problem 
relating to liability to duty the first step is to 
ascertain the legal situation of the persons con- 
cerned, and to apply the principles of the rele- 
vant branches of law, like the law of domicile, 
contract, trusts, gifts, property and life assur- 
ance. ' 

There are eleven chapters in the hook, the first 
five dealing, inter alia, with property liable to 
duty, gifts, joint and common property. life 
assurance policies, and interests under trusts or 
settlements. The valuation of property for 
estate duty, exemptions and deductions, rates 
and reliefs, accountability, and payment and 
appeals are covered in the other chapters. The 
Appendices relate to the previous rates of 
estate duty and the current amount of duty, 
list of Forms of Affidavit and Account and 
specimen Estate and Model Affidavit and 
A'ceonnts. The table of eases, the table of 
Statutes and index, are other useful features. 

E S.S. 


AEROSPACE LAW. By Nicolas 
Mateesco Matte, LL.D., Professor of 
Air & Space Law at the University of 
Montreal. Sweet and Maxwell Limited, 
London, 1969. (N. M. Tripathi Ltd- 
Princess Street, Bombay 2), Pp. £01. 
Price, Rs. 99. 

Man, the State, and the International com- 
munity cannot' live' for ever in a legal 'no 
man’s land.’ The launching of satellites into 
space must make one sit up. The first sputnik 
was placed in orbit on the 4th October 1957. 
More than 1000 objects now move about in 
space, among them being about 300 satellites 
which will remain in space for different lengths 
of time. It is not surprising, therefore, that 
international, governmental, regional, con- 
tinental and State organisations immediately 
began to work to establish adequate norms 
and lay the foundations of a new legal code. 
The uses and exploitation of space,— techni- 
cal, economic, meteorological, military, sani- 
tary, and for transport and research,— demand 
a correspending law and a structural trans- 
formation of the existing international organi- 
sations, because the United Nations resolutions 
dealing with space are considered vague and 
lack binding force, and the present make-up 
of its specialised agencies, including WHO and 
UNESCO, are thought to be insufficient and 
obsolete. 


The volume under review considers doing 
away with the boundaries between the air and 
the remainder of space, as drawn up by the 
sovereign States and, — after a presentation of 
living conditions created by satellites — analyses 
the new law resulting from the peaceful uses 
of space. This utilisation is dealt with from its 
technical and economical angle as well as 
from the military one. The present analysis 
takes into account the nuclear Mangers, the 
space laboratories, the present division of 
atomic power between the United States and 
the U. S. S. R., and its consequences for peace 
and the danger of war, the non-proliferation 
of nuclear arms, as well as the problem of 
disarmament. The responsibility for damages 
caused in space or on land and the assistance 
to be given to astronauts in distress are also 
covered. 

The author considers that the moon and 
other celestial bodies can in fact be appro- 
priated. and the present resolutions of the 
U. N. and the Treaty on Peaceful uses of 
Outer Space cannot stop it, so that the States 
must draw up and ratify in good faith a 
world-wide international agreement. The 
United Nations may be a favourable place for 
the emergence of certain principles of space 
law, but, its charter and composition beihg 
what they are, any legal space organisation 
will have to be set up only by State agree.^ 
ments. The present space law is developing in 
a regime of bipolar competition between the 
United States and the Soviet Union and so 
long as this lasts, the world will be far from 
the possibilities of a more general participa- 
tion. A special status must be given, says the 
author, to economical uses of space, such as 
satellite communications. Here also the old 
ideas of law should make way for new ones 
which do not stop at the frontiers of States. 
The Treaty on the Peaceful uses of Outer 
Space suffers from weaknesses which reduce 
its scope and efficiency and it will have to be 
revised, or replaced by an agreement relating 
to a code of conduct in good faith in space. 

The present volume is divided into five 
Parts. The first Chapter of Part I, on space and 
space vehicles, dwells on the movement 
towards a new functional theory regarding 
the legal status of space, and the second Chapter 
deals with space vehicles and their use in 
scientific research and telecommunications. 
The four Chapters in Part 11 are devoted to 
the activities of non-governmental organisa. 
tions. Governmental organisations and the 
development of space law, bilateral co-opera- 
tion, and State activities. Part III is con- 
cerned with the economic utilisation and ex- 
ploitation of space, while Part IV deals with - 
the treaties, agreements and projects on the 
peaceful uses of outer space. The problems of 
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aero.8paca law ate stated as they may arise, 
but no answers are attempted, becaase it is 
recognised that principles of law la this 
domain must at the moment be premature. 

At the end of the rolcme are twenty 
annexes giving the text of the U. N. General 
Assembly resolutions, conventions, Agreement 
and Treaties: there is a Bibliography, and an 
Index of authors cited. To have the table of 
contents at the very end of the publication, 
rather than at the beginning, will be an in- 
novation to many who may think it is not 
given its due place. B.S.S. 


THE LAW AND Pt?ACTICE RELA- 
TING TO COMPANY DIRECTORS. 
By ViTCtnt Powell-Smith, LL. M., 
J. C. B., Dip. Com., Lecturer in Law at 
the University of Birmingham. Butter- 
worths, London, 1969 (Sole Selling 
Agents: Eastern Law House Pvt. Ltd., 
Calcutta), Pp. xxvii& 233. Price £2-16s. 
As observed by Sit Richard Powell, Bl.. 
U, C., Birector.General of (be lostitute of 
Directors, in the Foreword, today's director 
has to be a man of many parts, not the lesrt 
of them being the need to have a knowledge 
of where be stands legally. The object of the 
present publication is therefore to provide an 
easily read description of the law relating to 
CQtspaoy directors. It describes (he principal 
legal implications arising from the office of 
director and discusses the legal aspects of s 
esmpany director’s work, illostrated ^ refe- 
rence to decided cases. AUbough some details 
have been omitted, the aim has been to pro. 
vide a practical handbook for practical men. 
ll’here the law is not clear, the most likely 
eoluti.n has been soggesled, and the author 
has also drawn on trans-AUantie experience 
where riis seemed helpfuf. 

After tracing the evolution of the modern 
comrany in the first chapter, the author pro. 
cceda to dijcuas the qualification and appoint- 
meal of directors, (heir service, emolDment*. 
taxation and fringe benefita, in the next four 
chapters. The last of these chapters docs not 
deal with all taxation matters likely to affect 
directors, but indicates those matters which 
are most likely to concern them and those 
provisions in the law where specific reference 
is made to directors. These are; BtmuneratiOD 
deductible by close companies, expenses and 
t'cnefit?; stock option plans and employees' 
shares; loans: payment for loss’ of oCice; snper- 
anncation; hie policies; anl national insu. 
rcDCe. Tbs directors and tbs Boanl, relatioo 
of directors, meclirgs. and powers pf directors 
are tbo subject cf (he next four chapters, 
while chapter 10 is devoted to the deties and 


obli^tions of directors. Directors owe to (heir 
company duties of good faith, loyalty, skill 
and diligence. The dories of loyally arise ont 
of the fiduciary relationship between the direc- 
tor and his company and are virtually identi- 
cal with those imposed on trustees. The Courts 
are well qualified to operate in this area, the 
law being fairly well defined. On the other 
band, a director’s skill and diligence ace some, 
what indefinable, becanse of (he difficulty the 
Goorts find in dealing with problems of besi. 
ness economics and administration. An under, 
standable reluctance to move into the business 
world and to interfere in matters of bnamces 
judgment is evident The Courts have been 
unwilling to condemn directors when loss has 
been occasioned to the company by a mis- 
judgment of the course of business events, 
becaose it is always easy to be wise after the 
event The last two chapters examine the 
liabilities of directors on contracts and for 
torts of the company and statutory liabilities 
for fraodnlent trading, misfeasance ptecee. 
dings and offences. Appendix I reprodcccs the 
priDCipal sections of the CompaoiJa Acts of 
19(8 and 1937 and Appendix II gif®* 

City Code on take-overs and mergers. 

This fs not primarily a book for lawyer*, 
says the acthor, bet it is intended for company 
directors and company executives gensrallf. 
lie gives in fairly non-technical and straight- 
forward language the background to the in- 
creasing complexities of company law. The 
publication is a practical handbook which may 
be easily understood by company director* 
and eiecolives as well as lawyers. B.S.5. 


ROLE OF DIRECTORS IN COMPANY 
LAW. By Ch. S. Rao, M.A., BL-. 
C.L.B.S. The Madras Law Journal 
Oifice, Mylapore, Madras, 4, 1970. 
Pp. xxxvii and 448. Price, Rs. 25. 

The Company Director is tbo tejstono In 
the arch of the business strcctnro of a Com. 
pany becaore, in the final anolysir. * company 
depends for its success on the Director’s ability 
and integrity. Although the interest of tbo 
ebare-holders constitute the nltimato factor 
involved, the entire responsibility for manage- 
ment rests fa praelice on the Board of Direc- 
tors, as the Bhare.holJers are in fact widely 
dispersed and out of touch with the day-to-day 
affairs ol tbe companies. Progrees depends 
mainly on tbe character and administratiTC 
renmen of the Directors and a correct appre- 
mtioQ of ILe Director’s position and status ia 
Jaw is there fore neccfsary both for enscrinS 
proper admiDistiatien and for preventing m*l- 
administration, and that is tbe theme of the 
work DOW under review. 
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2. The present work sets out to demonstrate 
“the norms that derive from ,the positive laws 
over and above the provisions of the Com- 
panies Act, 1956. Based particularly upon 
those sections of the Act which deal with the 
Directors of companies, tbe subject-matter is 
discussed against the background of the whole 
of the Indian Trusts Act and other laws, 
Indian and foreign. Some, judgments of the 
American Courts, with special notes by the 
author, have been included. The Seventeenth 
Report of the Law Commission on the law of 
trusts is also reproduced in the form of an 
appendix. 

3. As observed by ex-Ghief Justice Subba 
Rao in the ^ ore word, the author gives the 
Director a status consistent with the doctrine 
of constructive trusteeship, and develops the 
doctrine in the light of the provisions of the 
Indian Trusts Act and tbe Indian Partnership 
Act. Chapter I sets out the status of construc- 
tive trustees, and the second chapter deals 
with tbe joint responsibility of tbe Board of 
Directors. Chapter 3 traces their civil and 
criminal liability to their status as construc- 
tive trustees and their relationship inter se. 
The last chapter illustrates the application of 
the doctrine to cases of unjust enrichment and 
abuse of power. The author concludes that the 
position of the Directors will continue to be 
onerous so long as the scheme of the law of 
companies and of trusts stands as it is at pre- 
sent, but that it carries the quality of a mission 
whose best reward can only be in its service 
aspect. 

5. There are six appendices ; the first two 
are devoted to the Indian Trusts Act (II of 
• 1882) and Report on Trusts Act, 1882, 
Appendix V is on American judgments, and 
Appendix YI contains Notes on non. elected 
directors, on striet-liability doctrine and direc- 
tors, and on de facto directors. Appendices III 
and IV reproduce relevant sections from the 
Indian Companies Act, 1956, the Constitution 
of India, Civil Procedure Code, 'Indian Con- 
tract Act, Indian Partnership Act, Code of 
Criminal Procedure, English Companies Act, 
1948, English Trustee Act, 1925, and tbe 
Delegation of Functions Act, 1950. 

5. The subject-matter of the book is based 
on lectures delivered by the author to the 
Incorporated Secretaries of England, Calcutta 
District, during his tenure as Additional Regis- 
trar of Companies at Calcutta. His ofiSoial 
exuerience of the daily administration of the 
Companies Act and his work at the Bar in 
the earlier years have eminently fitted him for 
the present work. Tbe author, it is believed, 
strikes out his own iiath where necessary and 
expresses original views that are at times 
critical of well-known authors, and there is 
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no lack of citations in the book. The work 
should therefore be of help to lawyers and 
students of law; equally interesting and useful 
should it be to every Company Director. The 
subject index at the end furnishes a ready key 
for ft topic-wise approach to the subject-matter 
of discussion. R.S.S. 


PHIPSON ON EVIDENCE. 11th Edi- 
tion. By John H. Buzzard, Roy D. 

Amlot, and Stephen Mitchell. Sweet & 

Maxwell, London. 1970 (N. M. Tripathi 

Private Ltd., Bombay) Price, Rs. 175.50. 

Evidence, as used in judicial proceedings, has 
several meanings. 'The two main senses of the 
word are: the means, apart from argument 
and inference, whereby the Court is informed 
about the issues of fact as ascertained by the 
pleading; and, the subject-matter of such 
means. The rules of procedure r-egulate the 
general conduct of litigation; the object of 
pleading is to aocertain for the guidance of 
the parties and the court the material facts in 
issue in each particular case; proof is the esta- 
blicbment of such facts by proper legal means- 
to tbe satisfaction of the court. The province, 
therefore, of the Law of Evidence is two-fold» 
viz., to lay down rules as to what matter is or 
is not admissible for tbe purpose of establish, 
ing facts in dispute and as to tbe manner in 
which such matter may be placed before the 
court. 

2. Since the appearance of the last edition 
of tbe present authoritative work on evidence 
in 1963, large areas of the law of evidence 
have been scrutinised by experts with the 
object of simplifying and rationalising it. 
Among recent legislative developments may 
be mentioned tbe Criminal Procedure (Right 
of Reply) Act 1964: Criminal Evidence Act 
1965; Criminal Procedure (Attendance of 
"Witnesses) Act 1967; Criminal Law Act 1967; 
Road Safety Act 1967 ; Theft Act 1968: and, 
the Civil Evidence Act 1968, and also several 
decisions of the ' House of Lords and the 
Judicial Committee. In order to incorporate 
these into tbe present edition it has been neces. 
sary to rewrite or extoneively revise the 
chapters on Birden of Proof, Facts relevant 
to show identity. Similar Facts, Hearsay in 
Criminal and Civil Proceedings, Confessions, 
Written Statements in Criminal Preceedings, 
Judgments and Rules of Evidence relating 
to the course of a trial. 

3. The Criminal Evidence Act 1965, the 
Criminal Justice -Act 1967, and the Civil Evi. 
dence Act 1968, mark the beginning of the 
end for the hearsay rule. As it, however, 
survives in criminal proceedings (See Arch- 
bold; Pleading, Evidence, and Practice in 
Criminal Cases. 1969), tbe operation of the 
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rule at cotnnion law baa beca lecoQsideredf respect of persons dying after 15tb Aptil 10G3 


The publication of the statutory instromcnt 
wbicb, inter alia, amends tbe Rules of the 
Supreme Court to ac:ord with tbe roles and 
procedures laid down In tbe Civil Evidence 
Act, 100 s bas also been referred to. According 
to Part I of this Act, hearsay evidence is to be 
admissible only by virtue of this Act and other 
etatutury provisions, or by agreement, in 
“Civil Pfocsedin^”, which includes, in addl. 
tion to civil proceedings in any of tbe ordinary 
courts of law, civil proceedings before any 
other tribunal iu relation to which tbe strict 
rules of evidence apply, and an arbitration or 
reference, whether or not under an enact- 
tueut, it does not include civil proceedings in 
relation to which the strict roles of evidence 
do not apply. 

4. Tbs relevant eectios of the instrnment 
tnencioned above 13 fbrt II of the Civil L’vi. 
dence Act, 19G3. Tbe authors have picked ont 
Rules 3, 7, & 8, as particularly important from 
out of the seven rules. Rule 8 specifies (he 
particulars which are to be iucloded in a plead- 
ing where it 13 intended to put in evidence by 
virtue of 5 11 ci 12 of tbe Act, a previous 
conviction, finding of adultery, otadiudication 
of paternity Rule 7 adds a new Pact 111 to 
Order 38 and prescribes prccedura to be 
followed where it is intended to adduce evi- 
dence under Part I of the Act. and Bole 8 
provides for the application of Part I of the 
lOGS Act to Admiralty Prcceodiogs, 

5, Of the 47 sections in Ibe present volome, 
the first 14 discuss, inter alia, matters for wbicb 
evidence is unnecessary, bordeo of proof, 
facts in issue, and facts eaclnded; Sections 15 
to Hi deal with hesrsiy evidence, admissiooe. 
confeesions and etaiements, and declarations; 
eectioas 29 to 33 consider public register?, re- 
cords and other docnmcnts, repotaticn. jndg. 
ments, and Oath and AfSrmstfon. Roles of evi- 
dence relatingjto the course of a trial, extrinsic 
evidence, and weight of evidence, ate amoug 
the lojics covered by tha other eestions. 

. 6. Id the Appendix are included Bectioa 1 

of tbe Criminal Evidence Act, 1893, 5cc- 
tion IG (2) 0 ! the Children and YoungPersous 
Act, 19a3, and Judges* Bnlcs. The table of 
<a3E9, tbe table of Etatutss, and index are 
adequate. IL8.S. 


ESTATB DUTY ON SETTLED PRO- 
PERTY. By John Mowbray, B. A., 
Barat-Law. Sweet and Maxwell. 
London, 1970. (N. M. Tripatbi Private 
Ltd.. Bombay). Pp. xvi&119. Price, 
Rs. 22 SO. 

Tbe Crituh Finance Act, 1SC9 bas altered 
the law ic so many ways that tbe basic law in 


13 now entirely different from what it waj 
earlier. Many of tbe old charging sectioss 
have been repealed and new ones added, tbe 
rate structure bas been altered, and old reliefs 
have been abolished; and as a result much 
of the old case law bas become obsolete. The 
law cooeerning estate duty on settled property 
has been substantially changed, and the pre- 
ecnt publication is a close stedy of these 
changes. The book contains a full account of 
the new charging provisions, inelndiDg “the 
fittbabtnted S. 2 (l) (b)” of tbe Finance Act. 
1894 and the new charge on diccretionsry 
settlements, and the rules for ascertaining tbs 
extent of the dutiable property. IteUoin- 
cludea a full account of the exemptions and 
reliefs peculiar to the new charging provisions. 
While approaching tbe enbiect from tbe point 
of view of Burveying tbe damage after ps 
death, the author bas not let the opportunity 
go to prod the new law for possible loopholes. 
The law is stated as on 81st October 1939. 

2. The author begins by outlining the F“- 
1969 position and tbe position sobwqueot to 
it As it originally stood, S. 1 of the Fifl''*®* 
Act 1894, which still remains the basis 
estate duty, imposed duty on property settled 
or not settled*, patsing on tbe death, sod 
aeciicD 2 deemed certain kinds of property to 
tncluded In that passing. These included 
property of which tbe d»cea*ea was competeot 
to dispose of at hisdeatb'(S.2 (l) W), 

Petty in which an interest ceased on bis death 
(S. 2 (1) {b}). This 8. 2 (1) (b) has been replaced 
by ft corresponding anbstitnted section onder 
which settled property passes on tbe death if 
the deceased has en interest in possession in 
it within the last seven years, or previously if 
he retained a benefit into the seven yesn 
The main deGnitioa of ‘settlement* for the 
Purpose of deciding whether property is settled 
Property within the substituted S. 2 (1) (b) is 
an adaptation of tbe definition of Ecttlement’ 
for tbe purposes of the Settled Land Act, 1935. 
The snUtitnlcd 8. 2 (J) (b) is not. like tbo 
Original S. 2 (1) (b) of the Finsneo Act ISOf. 
Confined to interests ceasing on death: it 
applies to interests centinnieg after tbe death, 
like entailed interests, continniug annnilics, 
and leases for life which continue after the 
•death. It charges duty on esttled property. 
Hot only where the deceased had an interest 
in possession in it at bis death, but also where 
ha bad such interest within the previous seven 
yeara. In a eeporate ebaptsr tbe author briefly 
notes tbo changes in tbe provi^iocs regarding 
iJxcmptions and reliefs applyirg to settled 
property made'by the Finance' Act. 1969. 
a brief account of the old law in order tn 
enable one to enderstand tbe changes and 
their tigni.'icaceo. In tbe chapter on discre* 



-1970 


Eetiews 


tionary settlements, he examines discretionary 
trnsts, the charging provisions, partial benefit 
--and particalar exemptions and reliefs, while, 
in dealing with the purchases of reversionary 
interests, he covers settlement ceasing before 
■death and continuing settlement. Elsewhere 
he takes a look at accumulation ceasing on 
settlor's death, and at accountability and inci- 
dence of duty, 

3. The nine chapters in the book are divided 
into convenient sections, the chapter and 
paragraph numbers being given in the margin 
in each section; a similar arrangement is 
•followed in the index, although the pages also 
■are duly numbered. There is a table of cases, 
•and a table of statutes. Tne book should be of 
real assistance to accountants and legal practi- 
•tioners who are concerned with estate duty 
on settled property. R.S.S. 


CRIMmAE LAW. By J. C. Smith, M.A , 
LL.B , Bar-at-Law, and Brian Hogan, 
LL.B., Bar-at-Law. 2nd Edition, 1969. 
Butterworths, London. (Eastern Law 
House Pvt. Ltd , Calcutta). Pp. Ixxi & 
588. Price, JOs. 

The volume under review, which is a text, 
book about the substantive law of crime, 
•attempts to state and discuss the law which 
determines whether any act is a crime or not. 
'The book does not deal with the procedure by 
which the law is enforced or the evidence by 
which criminal offences are proved, except in 
'SO far fi9 these matters are inseparable from 
the discussion of the substantive law. Proce- 
dure and Evidence 'are equally important 
-subjects, but they are -well discussed in such 
works as Pleading, Evidence and Practice in 
■Criminal Cases (Archbold, 1969) and Grimi. 
mal Justice and the Treatment of Offenders 
(McClean and Wood, 1969), which have already 
been reviewed in these columns. Since the 
publication of the first edition of the pressut 
work, there have been far-reaching changes 
in English Criminal law, like the Criminal 
'Law Act, 1967, the Criminal Justice Act, 1967, 
-the Sexual Offences and Abortion Acts 1967 
■^and the Theft Act 1968. There have been 
■other statutory 'changes and a considerable 
-•amount of case law. In the present edition 
the authors have taken these developments 
into account and state the law as it stood on 
Ist February 1969. The discussion of the 
•general principles has been somewhat expand- 
-ed, but the general plan of the book remains 
unchanged. 

2, The book is divided into two parts. 
Part I being devoted to general principles, and 
Tart II, to particular crimes. The introduc- 
tory chapter is concerned with the objectives 
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which criminal punishment has in view, viz., 
the prevention of the offender from com- 
mitting the Crime again; the informing of 
society at large that crime does not pay; the 
working of retribution — As you sow. so you 
reap; and the education and reformation of 
the criminal. Pour of the ten chapters in 
Part I explain crimes of negligence, crimes of 
strict liability and modes of participation in 
crime, and incitement, conspiracy and attempt. 
Chapter 3 classifies offences into treasons, 
felonies and misdemeanours: arrestable of. 
fences, and indictable and summary offences, 
while chapter 4 examines the elements of a 
crime — the nature and analysis of actus reus, 
the meaning of mens rea, and the coincidence 
of actus reus and mens rea. A separate chapter 
describes the general defences available in a 
criminal trial like infancy, insanity, diminished 
responsibility, mistake, drunkenness, neces- 
sity, duress, and superior orders. 

3. The first three chapters in Part II deal 
with offences against the person like homicide, 
non.fatal offences and sexual offences. Murder, 
manslaughter, suicide, infanticide and child 
destruction come under the first category; 
assault and battery, wounding,' administering 
poison, false imprisonment and fire arms and 
other weapons come next, and m sexual 
offences are included rape, indecent assault, 
abduction of women, prostitution, indecent 
exposure and unnatural offences. Offences 
against property involving fraud take up a 
whole chapter _under the heads of theft, 
robbery, deception, cheating, false accounting, 
blackmail, burglary, handling stolen goods, 
and forgery. Three chapters dwell on offences 
against public morals and public order and on 
road traffic offences. These are comprehensive 
and cover bigamy, obscene publications, un- 
lawful assembly, public nuisance and libel, 
reckless driving, and driving under the influ- 
ence of drink. Offences relating to the admi- 
nistration of justice, like perjury, perverting 
the course of justice, impeding the apprehen- 
sion of offenders, and contempt of court, and 
offences against the security of the State, like 
treason and violation of official secrets, are 
considered in the last two chapters., 

4. The table of statutes, the table of cases 

and index are useful. In this attempt to pro- 
vide the undergraduate — with a complete ex- 
position of the substantive Criminal Law, all 
the more important crimes are examined, and, 
as the citation of cases is more extensive than 
the needs of the undergraduate alone would 
have required, it ^ould be of assistance to 
practising lawyers also. E.S.S. 
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CASE-BOOK ON INDUSTRIAL LAW. 
By R. S. Sim. LL.B. (Hons.) Cert. Ed . 
F. R. S. A., Bar-at-Law, and Vincent 
Powell-Smith, LL.M., J. C. B., Dip. 
Com.. P. R. S, A. Butterworths & Co. 
(Publishers) Ltd., ESKirgsway, London 
W. C. 2. (Sole selling Agents; Eas- 
tern Law House Pvt. Ltd., Calcutta) 
1969. Pp. XXV and 387. Price, 32s. 
Persounel managers, trade union officials, 
and others taking professional ezammatioDs. 
bare to study industrial law as a spedsi anb. 
ject. It is becoming more and more impot. 
tant even in the carricnla of univerdUes, both 
in the Law Faculties and in the Departments 
of Commerce and Industrial Administration. 
In the present work the antbors aim to pro- 
vide a reasonahly.priced case.hook covering 
the snbiect.matter, and they have also in* 
cfaded otbe^ soarce materials in order to add 
to tbe nsefolness of the book. The book is 
based npsn materials that were available in 
July 1SC8, although at tbe proof stage the 
authors were able to incorporate an extract 
from tbe Government White Paper. In Place 
cf Strife, published in January 1969: they 
have also noted tbe effect of the Court of 
Appeal decision in Torquay v. Cowans. 

The White Paper referred to outlinee Govern, 
meat’s proposals for reform of the system of 
indnstrial relations. Tbe main divisions of 
this document ate I'-Tbe role of Government 
in industrial relations; tbe present state of 
industrial relations; the reform of coflective 
bargaining: the extension of collective bar- 
gaining; aids to collective bargainiog; and 
new safeguards. 

2. Tbe book is divided into three parts. 
Fart I deals with tbe concept and contract of 
employment itself, and the duties of tbo par. 
ties, both at common law and by statute. Tbe 
Brst chapter covers the creation of the em- 
ployer-employee. master.ecrvant iclation- 
ship, vicarious liability, termination o! the 
relationship and remedies for breach of con. 
tract, under the heads of damages, injonction 
and declaration. Tbe next chapter is con- 
cerned with the terms o( tbe contract, redno' 
dancy payments, wage couneils and fair wage 
clauses. Part II relates to the protection of 
workpeople and allied matters. So far as sta. 
tutory provisions go the anihors have treated 
the Factories Act, lOCl. but have not inclndel 
the mines and quarries legislation, or that 
concerning ahojs and offices. Tbe tbirdebap- 
ter dwells on sale working con liUons. volun- 
tary assumption of risk and the employee’s 
contributory negligence at common law, 
while safety provis.ons, special rules for 
women and young persons, and tbo adminls. 
tralioa of the Factories Act, form tbe subject 
ci ihe next chapter. Part llf, called Indus- 


trial Belations, deals with trade anions, col- 
lective bargaining, and the settlement of in. 
dustcial disputes. It is devoted to tbe sub. 
jeet of trade unions and their relation to the 
law of contract, tbe law of crime, and the 
law of torts, and the final chapter treats tbe 
snbject under tbe heads of common law, 
statutory provisions, and reform of tbe law. 

3. Repeating his plea the other aay lor 
‘one industry, one union,’ the President of the 
Indian Union is said to hive urged that a 
registered trade union should have a mini- 
mum membership of at least 10 pet cent of 
tbe total work force. Chapter 5 of the book 
gives the English judicial decisions in the 
matter of union membership and expulsion. 
Union rules must bo strictly followfd. butfr 
onion rule which is contrary to tbe Trade- 
Union Act, 1913 will not bo enforced by tbe 
Cburts. An expulsion in accordance with 
union rules is not open to question in a Co'irt 
of law, so long as relevant legislation is satisa- 
ed and those concerned have acted in good 
faith- A member 'cannot be expelled where 
there is no power of expulsion in the 

and a resolution expelling a member, which is 
not in accordance with union rules i* 

Vires. An expulsion will also be invalid ana 
an appeal will lie to a Court of law where 
tbe expulsion is based upon a nisinterpreta. 
tioo of a legal terra. Where union rules 
make provision for an appeal against 
eion that appeal procedure must be follQwel 
before the Courts will have jnrirdiclion. A 
meml^r wrongfully expelled from a ttaae 
uulOD. in addition to a declaration of wrong- 
ful expulsion and an is/ooctioa requiring hi? 
restoration to full rights, may also recover 
damages against the union. 

4. At the beginning of each case is a brief 

headnote which is useful. The table of 
statutes, the table of cases and tbo index 
ehonld also be mentioned. -On the whole th- 
is a volume which students of the subject- 
ehould find of great assistance. RSS, 


CASE BOOK ON INSURANCE LAW- 
By E. R. Harday Ivamy, LL.B., Ph.D.» 
LL.D.. Bar-at-Liw. Buuerv/orths, Lon- 
don 1969. (Eastern Law House Pvt. 
Lid!, Calcutta). Pp. xxviii and 225. 
Price, 3Is. 

Believed to be the first caso.bock davofei 
exclusively to the law of Insurance, the pre- 
eent book follows tbe layout of other case- 
books by the same author. It has been plan- 
ned in such a way that it can be used with the 
introductory works on the subjects li’^e 
of lojurance (Preston en-1 Colinvaux, lOa-' 
and also with larger volumes like MacGilliv- 
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sray’s (Law of Insurance, 1981). The author 
has presented the law of insurance as a whole, 
and linked up marine and non-marine insu- 
rance, for all branches of insurance are held 
to have developed from marine insurance. He 
has given a balanced selection of cases, bear, 
ing in mind that most of the Law of Marine 
Insurance has been codified in the Marine 
Insurance Act, 1906. In regard to this subject, 
however, he has chosen those cases which are 
authorities on the interpretation of the words 
of the sections of that Act. 

2. There are eight parts in the book, and 
the 1st Part, dealing as it does with the general 
principles of insurance law, covers such sub- 
jects as insurable interest, non-disclosure, and 
misrepresentation, cover-note, premium, al- 
teration of the Policy, exceptions, the conduct 
of the insured, conditions, construction of the 
Policy, doctrine of proximate causa, the claim, 
loss and subrogation. The last three parts are 
concerned with liability insurance, house, 
holder’s comprehensive insurance, and jewel- 
lery insurance. The topics of injury to the 
insured, loss or damage to the vehicle, exten- 
sion clauses, the right of third parties against 
the insurers, insurable value, warranties, the 
voyage, assignment of policy, loss and abandon- 
ment, salvage and general average, measures 
of indemnity, and procedure, are considered 
in two of the Parts, on Motor and Marine In- 
surance, and Part V, on Life and Personal 
Accident Insurance, focusses attention on the 
nature of a contract of life assurance, non- 
disclosure, and perils insured against. 

3. Regarding life insurance, the fact that 
another insurance company has declined to 
' insure the proposer has been held to be a 
material one which ought to have been dis- 
closed. Where the Insured dies as a result of 
drowning, this amounts to "death by accident” 
within the meaning of a personal accident in- 
surance policy, but death from sunstroke is 
not death “byjaceident”. An injury is not ac- 
cidental if it is caused by the intentional act 
of the assured, even though he does not foresee 
the effect. The policy sometimes defines "Per- 
manent total disablement” as the "inability of 
the insured to resume his normal calling”. As 
to motor insurance, the fact that another in- 
aurance company has refused to renew an in- 
surance policy has been held to be material to 
be disclosed. A proposer who is asked whether 
he suffers from defective vision and replies 
‘No’ is not guilty of making a mis-statement 
if bis eye-sight is suiBcient for the purpose of 
driving, although he wears thick glasses when 
doing so. Further, although a car may be 
mechanically sound when unloaded, it is not 
roadworthy if, when loaded with passengersi it 
cannot be driven safely. An insurance company 
must indemnify the insured who has insured 


against third party risks, even if the third 
party’s death is caused by negligence or 
drunkenness of the insured. In fire insurance, 
normally the insurer is entitled to avoid 
liability on the ground that the property has 
been misdescribed, only when the misdes- 
cription is material. Damage caused to the in- 
sured premises by atmospheric concussion re- 
suiting from a fire or explosion in neighbour- 
ing premises is not damage by "fire”. Actual 
ignition of the damaged property is necessary: 
destruction by heat is not enough. 

5. The work contains a table of eases, a 
table of statutes, and an index. R.S.8, 


THE LAW OF CONTRACT. 7th Edi- 
tion by G. C. Cheshire, D.C.L., LL.D., 
F.B.A,, Bar-at'law. and C. H. S. Fifoot. 
M. A., F.B. A., Bar-at'Law. Butter- 
worths, London, 1969. (Eastern Law 
House Pvt. Ltd., Calcutta). Pp. Ixxviii 
and 610 and (27). Price not stated. 

In the present 'publication the authors pro- 
fess to examine the principles underlying the 
English Law of Contract, to indicate the diffi- 
culties which surround their application, to 
illustrate them from the accidents of litigation 
and the practices of life, and to justify or 
excuse their vagaries by a reference to their 
history, because in the last four years there 
have been an unusual number of cases con- 
earning the Law in which the decisions or 
dicta have provoked more than ordinary inte- 
rest. Fresh thinking has become necessary on 
old ideas such as, for instance, the problem of 
fundamental obligation (the Suisse Atlantique 
case), the widening ambit of restraint of trade 
(the Esso Petroleum case), and the recurrent 
theme of remoteness of damage (The Heron II 
case). In 1968 there was a plethora of statutes 
on the borderland of law and of social and 
economic policy, which could not be ignored 
even if their relation to contract was only in- 
cidental. Of these statutes some are now in 
force, like the Restrictive Trade Practices Act, 
1968; others may be enforced by executive 
order. There has also been the problem of 
dealing with cases recently decided but still 
under appeal; the decision in Gallie v. Lee in 
the Court of first instance was being prepared 
for inclusion, but, after the book had gone to 
press, the decision was reversed by a judge- 
ment of the Court of Appeal, 

2. Opening with a historical introduction, 
the book is divided into nine Parts, the second 
Part describing the formation of a contract, 
under the heads of phenomena of agreement, 
consideration, intention to create legal rela- 
tions and the contents of the contract, and the 
fifth, discussing the, capacity of infants, corpo. 
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rations, persons mentally aisordered and 
drtnkards. and married women, to make a 
contraet. After considering the elemeatsie- 
qnired to form a contract, the factors that 
may vitiate it are examined; a mistake at 
common law may make the contract void 
and a ‘misrepresentation’ make it voidable 
The English law classifies contracts not only 
as valid and void or voidable, but also nnen- 
forceable tbongb valid. The unenforceable con. 
tract is a creatnre of procedural rather than 
Eubstantire law and its origin is to be foond 
in the Statute of Frauds, whose history is now 
examined with a view to observing its Bor- 
viving eSects on the modern law. Several 
other questions are also considered. Are the 
reciprocal rights and obligations confined to 
the contracting parties or may they be extend- 
ed to persoES who took no share m the forma- 
tion of the contract ’ Arc their rights and 
obligations transferable by operation of law. 
as for instance where one of the parties dies 
hefoto the contract is discharged ? 

3. Part IV examines the position of con- 
tracts that contain a vitiating element under 
the heads of mistake, mwtepresentation. duress 
and undue inflaence, contracts rendered void 
by Btatate, contracts illegal as being prohibited 
by Btatnte; contracts illegal at common law 
on gtounclB of public policy; and contracts 
yoid at common law on grounds of public 
nolicy. There is an analytical treatment of dis- 
charge of contracts in Part VII under tbe 
beads of discharge by performance, dtscharp 
by express agreement, discharge nndet the 
doctrine of frustration, and discharge by 
breach. Parts VIII and IX deal respectively 
•with remedies for breach of contract and 
quasi-contract. 

4. The volume has a table of cases, a table 
of statutes, and an usefol index. B. S. B. 


CASES ON THE LAW OF CON- 
TRACT.5thEdition.ByG. C. Cheshire, 
DC.L., LLD., F.B.A., and C. H. S. 
Fifoot, F.B.A. Butterworths, 

London. 1969. (Eastern Law House 
Pvt. Ltd , Calcutta). Pp. xxvi & 510. 
Price, SOs. 

A companion Tolume to the authors’ Xaw 
of Contract’, the present poblication is divided 
into sixteen sections, of which the first seven 
covet tbe phenomena of egreement, coBsi. 
deration, intention to create legal relations, 
the contents of the contract, mistake, raia- 
representation, and undue influence. An offer, 
to be capable of acceptance, most involve a 
deflnile promise by the offerer that ho will 
bind himself if the exact terms specified by 
him are accepted, and it may be made either 


to a particnlftt parson or to the public at 
large. There may be a contract tbe considera- 
tion tor which is tbe making o! some other 
cntracl, which is collateral, althongh each 
haa an independent existence. li a creditor 
accepla part payment by a third P»'tr 
taction ot money due to him by a debtor, ha 
cannot aiterwarda sue tbe debtor lot tbe 
balance oi the debt II there la no intention to 
create legal relations, there may not be a con. 
tract e.cn where there is a conclnded agree- 
ment enpporlcd by consideration, ■nbaio 
parlies have reached final agreement upon the 
terms ol a contract, but, owing to a 
these terms are inaccuiately “P"*" ‘ 
later inatrnment, the Conti may leclily 
mistake and decree 

misrepreecntation is a to 

cne nl the canse. that mdneed >b® 

mate the contract. An action for res. 

ol a contract on the gronnd 

representation must be brough ...inged 

aonable lime, and a contract 

lornndn. inflnence in two ^ 

VIZ., those in which the ..d 

certain specified relations in 

child and solicilor and client, nnd l 
which no special relation exists between 

'^sl’l'ont sections deal with 
etalnle; Wagering contracts; ^Bon 

illegal by statute; conlracls illept y 

.w°on grounds ol public ™ 

voidatcommonlawongroundsolpobMI* 3 

A conltacl which is «P; [orced 

forbidden by statnto will not be enw 
SSror »«l the., is an iutent "U to 
Ibolaw. Properly ,1' “lainis 

contract ie beiaS 

CAD cslabliah a cause of action .vj 

Boci.I nc economic expediency It 

il it is obsiomly ,, void at cominoa 

the community, it le contracts 


the “ufc'poliey “e" 

law on B^oupae Jjintracls which restrain 

in reelramt ultrade ^ 

u^ f ■; ‘oa”'” 

fh^pnrehaser ato pnma la-io void. 

3 Tha laal five sections are concernel wiia 

inLrprWtB •'“‘t ■’'“.‘“rf' s' S 

luiaaus , r , auaauontract. A 

cipa! who bceomts “4a rcmai=^ 

opon a eontrcct made by bis an,ea» i 
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liable for the debt, although he has already 
paid the amount to the agent. Contractual 
obligations cannot be assigned, though in cer- 
tain cases the obligation to perform a contract 
may be delegated without aflfeoting the rights 
and liabilities of the contracting parties. A 
party to an entire contract who has abandoned 
it after partly performing his obligations can 
recover nothing for what he has done, and a 
contract is discharged by ‘frustration’, which 
occurs whenever the law recognises that with, 
out default of either party, a contractual 
obligation has become incapable of being per- 
formed. The party who commits a breach of 
contract is liable for the loss thereby caused 
to the plaintiff, if he had reason to expect that 
the loss was likely to result. Suita in quasi, 
contract lie where money is paid by the plain- 
tiff to the defendant’s use and where there is 
a total failure of consideration. 

5. In the present edition of the work the 
authors have removed nine cases and added 
seven, including the Suisse Atlantique case, 
the Esso Petroleum case and The Heron II 
case. They have included the text of the Mis- 
representation Act 1967, which awaits the 
interpretation of the Courts. R.S.S. 


LAW AND ORDER: THE SCALES OF 
JUSTICE. Edited by Abraham S. 
Blumberg. Trans-action Boohs. Aldine 
Publishing Company, 529 South Wa- 
bash Avenue, Chicago, III., U. S. A. 
1970. Pp. 188. Price, $ 2.45 
Although giving a critical but fair apprecia- 
tion of the Supreme Court and the judicial 
and legal systems of the United States, books 
like The Honourable Court and Equality by 
Statute revealed only one side of the medal; 
the other, and seamier, side is now .exposed 
by publications like the one under review, 
which is a merciless indictment of the whole 
gamut of America’s judicial administration, its 
machinery and processes, which are all so 
insidiously working for the perpetuation of the 
numerous inequities and anomalies that dis- 
figure the face of so-called civilised society 
today. The Fourteenth Amendment to the 
Constitution of the United States asserts that 
no State or local government "shall deny any 
person th'e equal protection of the laws”. The 
due process clause of the Fifth Amendment 
provides a similar restraint on the Federal 
Government. Other clauses of the Bill of 
Rights guarantee the right to a lawyer, a grand 
jury indictment, speedy trial, and trial by 
jury. Do all defendants in American courts 
get the full benefit of these guarantees? No, 
E.ay many criminologists and lawyers. 

2, The present volume, which consists of 
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ten articles originally published in the Trans- 
action magazine, seeks to explain how legal 
inequality has evolved and suggests what must 
be done to remedy this situation. Central to 
the present ideology of "Law and Order” is 
the belief that it can provide for real justice. 
Yet as the essays in this volume show, ths^ 
American legal system has often discouraged 
change and the possibilities of more opportu- 
nities for material advancement. Creditors,, 
landlords, and the wealthy tend to receive 
more favourable treatment by the courts as 
well as the legislatures and other agencies, 
while consumers, the young and the blunder- 
ing pay the consequences. The former group 
receives the substance of justice; the latter, 
the form. The "Law and Order” ideology has 
deceived the middle classes into believing that 
the good life could be had without addressing 
ourselves to the underlying issues of poverty., 
education, health and employment. Unless the 
poor and the weak receive the kind of protec- 
tion and resources now available only to the 
rich and the powerful, it is useless, deplores 
the author, to prate about law and order. 

3. "The Tipped Scales of American Justice”. 
“Lawyers with convictions”, “the Lawyers as 
champion”, "Justice Stumbles over Science” 
and “Juvenile Justice” and "Pornography” aie 
among the titles of the essays included, some 
of them self-explanatory, others somewhat 
intriguing, but all of them backed by data as- 
siduously collected, although some readers 
may consider the publication tendentious in a 

I way. The sum and substance of the argument 
is tbat the present ideology of “Law and 
Order” is so much bunkum and that it should 
be replaced by a new order of things which 
would be ushered in by a frontal attack on the 
citadels of power. As the political and eco- 
nomic struggle intensifies, it is certain that 
the legal system, the enforcement apparatus, 
and the courts as political instruments will he 
at the centre. 

4. The Editor or this collection, Mr. Abraham 

S. Blumberg, is a professor of sociology and 
law, with major interests in the sociology of 
law, social stratification, and deviance. He is a 
member of the New York Bar and the United 
States Supreme Court Bar and, in his private 
practice, he specialises in criminal law and 
constitutional law. R.S.S. 


LAW AND ORDER : MODERN CRI- 
MINALS. Edited by James F. Short Jr. 
Trans-action Books. Aldine Publishing - 
Co. Chicago, U. S. A. 1970, Pp. 188, 
Price 5. 2.45. 

The several essays from the Trans-action 
magazine which comprise the present publica- 
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tion analyse crimes into those committed by 
^Bps with mUe or no political or economic 
mwer, sneh as the yonng and minority gronps 
(Part I». those in whish the criminal is also 
the victim, soeh as aherlion, or those in which 
the victim rationalises bis activity as ‘white 
collar" or ‘respectable’ crime (Part II), and 
those stemming directly from social conflict 
and dissent, such as political assassination and 
looting (Part HI). Laws deSne who gball be 
considered criminal, bat much leeway has yet 
to be made in law enforcement processes, 
varying in degree with the varying influences 
at work. It is observtd that laws are both ex. 
plicit and harsher coiaatning property offences 
that are committed by the poor (e.g. larceny, 
bnrglary and robbery) than they are with 
respect to the crimes of the ‘better classes" 

(e g. embezilement, illegal financial manipo. 
lations. and large scale tax evasions). Many 
types of such law vielation ace not defined as 
criminal at all, but rather as violations of 
civil and administrative law. 

2. ‘Diagnosing’ delinquency ia the primary 
focos of the first essay in the boo’d, and it 
brings to the task a variety of methods of 
date collection and measccing devices. The 
next two papers coicico the delinqoent gang. 
‘Why Gangs Fight’ treating in some detail a 
lew ol the group meohanijms which produce 
delinquent bebavioat and variations in ench 
bebaviont. In his book, ‘‘Jndgiog Delinquents” 
B. W. Emerson, of the University of C»li. 
fomia. thrashes oat the problem and discosses 
how it is being handled ia American juvenile 
Conrts. In the II Part of this took, the first 
essay reports findings from a study of the 
incidence of criminal victimisation among 
a selected sample of U. S. popalslioa surveyed 
in 1666. The intricate relationships of a speci- 
fic typo of crime, public attitudes, and eocial 
and economic etatns are illostrated by the 
third article in this Part, on abortion lawe. 
The ‘criminals’ of this type are, in a manner 
of speaking, victims, as their type ol behaviour 
^oes not harm ibe property or person of 


others— mote or leas the same as homosexta- 
lity and drug addiction. 

3. The four essays in Part III of the book 
gti^y crimes of a political natnre, beginning 
with research and commentary concerning 
assassination— political homicide, which dis- 
cruses a typology of motives for asassmation 

with illnstratioDS from the Middle East. Ina 
second essay consists of a thonghtful commen- 
tary following the assassination of Senator 
Robert F. Kennedy. The last two essays com- 
pace looting in natural disasters and m civil 
distorbances, and it ia found that looting u 
broadly participated in by local people and is 
very common in Civil disturbances, but rare, 
and with few participanH, who are usually 
ontsiders, in natural disasters. 

4. An important conclnsioo emerging^ from 
these essays is that these criminal activities 
eeemtoatem from 

and injustices and that the dcfiniticn of cnmi- 
nal behaviour is becoming "politicized, uoj* 
ever that may be. it is well 
Nations CongraH on Prevention of C ^ 
Treatment of Offenders.’ which met is«nu> 
in Japan. 

cial attention should be paid to the . 
trative, technical and ProfMsiocal b juctnw 
necessary for more effective ac ion in be «» 
of crime prevention; it g-jafl 

ehould be eothnaed to participate m enm 
prevention and rehabilitation work. 

5. At the ena ol most ol Iho 

toiaiog lists ptoviJed ^ 

tboso interesleil in tho topics tinier relstenc. 

6. Tbo Editor. James 

Ptolessor ol Sociology ° ,L 

Deportment at WasLington Btato 

Bines JSCS he baa eer.ed aa co-direclor o 
aeoni'tor tha National Cpmm.as.on ol tM 
Canaea and Prevention ol Violence. He la al» 
a member oi the Kesearch Oonnc.l, .Sationol 
Council on Crime and Delinquency. g 


END 
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mised. Clause 3 of the U. P. Wheat 
Procurement (Levy) Order compels the 
licensed dealer to deliver to the Con- 
troller or his authorised agent every 
day 50 p.c. of the wheat procured or 
purchased by him. There is no scope 
for negotiations thera Supply of 
wheat pursuant to cl. 3 of the Order 
and acceptance thereof do not result 
in a contract of sale. There is no 
'sale' within the meaning of S. 2 (h) 
m such a case and the person supply- 
ing wheat is not liable to pay sales tax 
on the price for wheat supplied. Case 
law discussed. Judgment of Allahabad 
High Court, Reversed. (Paras 7, 8, 16) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 All 518 (V 57) = 

1969 All LJ 424, Commr. of 
Sales Tax, U. P. Lucknow v. 

Ram Bilas Ram Gopal 4, 8 

(1969) AIR 1969 SC 343 (V 56) = 
(1969) 1 SCR 861, State of 
Rajasthan v. M/s. Karam Chand 
Thappar & Bros. Ltd. 12 

(1968) AIR 1968 SC 478 (V 55) = 

(1968) 1 SCR 479, Indian Steel 
and Wire Products Ltd. v. State 
of Madras 10 

(1968) AIR 1968 SC 599 (V 55) = 
(1968) 1 SCR 705, Andhra 
Sugars Ltd. v. State of Andhra 
Pradesh U 

(1963) AIR 1963 SC 1207 (V 50) = 

1963 Supp (2) SCR 459, M/s New 
India Sugar Mills Ltd. v. Com- 
mr. of Sales Tax, Bihar 5, 9, 10, 12 
(1958) AIR 1958 SC 560 (V 45) = 

1959 SCR 379, State of Madras 
V. Gannon Dunkerley & Co. 

(Madras) Ltd. 5 

(1955) 1955 AC 696 = 1955-2 All 
ER 345, Kirkness (Inspector of 
Taxes) v. John Hudson & Co. 

Ltd. 13 

(1954) 1954-1 All ER 29 = 1954-1 
"WLR 40, John Hudson & Co. 

Ltd. V. Kirkness 13 

The following Judgment of the 
Court was delivered by 

SHAH, J.: The appellants who are 
dealers in food grains supplied to the 
Regional Food Controller diverse 
quantities of wheat in compliance 
with the provisions of the U. P. liTieat 
Procurement (Levy) Order, 1959. The 
Sales Tax Officer levied tax under 
the U. P. Sales Tax Act on the aggre- 
gate of the price of wheat by the ap- 
pellants, rejecting the contention rais- 
ed by the appellants that the wheal 
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supplied was not sold by them to the 
Controller. In appeal the Assistant 
Commissioner (Judicial) Sales Tax 
held that the turnover resulting from 
supplies of wheat was not taxable 
since there was no "sale" within the 
meaning of the U. P. Sales Tax 
Act, 1948. The order was confirmed 
by the Additional Judge (Revisions) 
Sales Tax. 

2. The Additional Judge (Revisions) 
Sales Tax referred the following ques- 
tions to the High Court of Allahabad 
for opinion; 

"(1) Whether the sales made to the 
Regional Food Controller under the 

U. P. Wheat Procurement (Le\^) 
Order, 1959, are sales within the 
meaning of "sale" under S. 2 (h) of 
the U. P. Sales Tax Act? 

(2) Whether in the circumstances of 
the case, the assessees are liable to 
pay sales tax on the sales made to the 
Regional Food Controller under the 
provisions of the U. P. Wheat Pro- 
curement (Levj') Order, 1959?” 

3. The questions raised were defec- 
tive in form. The word "sales” when 
it first occurs in Question No. (1) 
should be "supplies”. The expression 
"sales made" in Question No. (2) 
should be ”on the price for wheat sup- 
plied”. We modify the questions ac- 
cordingly. 

4. The High Court of Allahabad, 
following their earlier judgment in 
Commr. of Sales Tax, U. P. Lucknow 

V. Ram Bilas Ram Gopal, 1969 All LJ 
424 = (AIR 1970 All 518) answered 
the two questions in the affirmative. 
The appellants have appealed to this 
Court with special leave. 

5. The expression "sale” is defined 
in S. 2 (h) of the U. P. Sales Tax Act, 
1948 as meaning any transfer of pro- 
perty in goods for cash, deferred pay- 
ment or other valuable consideration, 
but not including a mortgage, hypo- 
thecation, charge or pledge. Power of 
the Provincial Legislature by virtue 
of Entry 42 List II of the Government 
of India Act, 1935, was restricted. The 
Legislature was competent to legislate 
for levy of tax only on transactions 
which were "sales” within the mean- 
ing of the Indian Sale of Goods Act, 
1930, State of Madras v. Gannon Dun- 
kerley & Co. (Madras) Ltd., 1959 SCR 
379 = (AIR 1958 SC 560), M/s New 
India Sugar Mills Ltd. v. Commis- 
sioner of Sales Tax, Bihar, 1963 Supp 
(2) SCR 459 = (AIR 1963 SC 1207). It 
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was observed in M/s New India Sugar 
Mills’ case (1963) Supp (2) SCR 459 - 
(AIR 1963 SC 1207); 

"In popular parlance 'sale* means 
transfer of property from one person 
to another in consideration of price 
paid or promised or other valuable 
consideration But that is not the 
meaning of 'sale’ in the Sale of Goods 
Act, 1930. Section 4 of the Sale of 
Goods Act provides by its first sub- 
section that a contract of sale of goods 
is a contract where the seller agrees 
to transfer the property in goods to 
the buyer for a price. "Price” by 
cL (10) of S. 2 means the money con- 
sideration for sale of goods, and 
"where under a contract of sale pro- 
perty in the goods is transferred from 
the seller to the buyer, the contract is 
called a sale, but where the transfer 
of the property in the goods is to take 
place at a future time or subject to 
some condition thereafter to be ful- 
filled. the contract is called an agree- 
ment to sell” (sub-section (3), Sec. 4). 
It is xnamfest that under the Sale of 
Goods Act a transaction is called sale 
only where for money consideration 
property in goods is transferred 
under a contract of sale- Section 4 of 
the Sale of Goods Act was borrowed 
almost verbatim from Section 1 of 
the English Sale of Goods Act 56 & 
57 Vicrt c *71. As observed by 
Benjamin in the 8lh Edn. of his work 
on ‘Sale’, "to constitute a valid sale 
there must be a concurrence of the 
follmving elements, viz., (1) parties 
competent to contract; (2) mutual 
assent; (3) a thing, the absolute or 
general property in which is trans- 
lerred irom the seller to the buyer; 
and (4) a price in money paid or 
promised ” 

It was also observed that the expres- 
sion "sale of goods” in the Constitu- 
tion must be understood in the same 
sense in which it is used in the Sale 
of Goods Act, 1930. The U. P. Legis- 
lature could therefore legislate for 
le\'y of sales-tax on a transaction 
which amounted to a sale within the 
meaning of the Sale of Goods Act, 
1930, and not on any other transac- 
tion which was deemed by fiction to 
be a sale. 


6. It is necessary then to deter- 
mine whether the stocks of wheat 
supoUed bv the appellants in compli- 
ance with the provTSions of the U. P- 
wheal Procurement (Levy) Order, 


1959, to the Regional Food Controller 
were sold to that Officer within the 
meaning of the definition of the word 
'sale* in Section 2 (h) of the U. P. 
Sales Tax Act, 1948. 'The relevant 
provisions of the U. P. Wheat Pro- 
curement (Levy) Order, 1959, may 
first be read. 

The Preamble to the Order states: 

"Whereas the State Government Is 
of the opinion that it is necessary 
expedient so to do for maintaining 
the supplies of wheat and for secur- 
ing its equitable distribution and 
availability at fair prices : 

Now, therefore, in exercise of the 
powers conferred by Clauses (e), (I), 
(h), (i) and (j) of sub-section (2) of 
Se^on 3 of the Essential Commodi- 
ties Act, 1955 (10 of 1955). x x x 
the Governor of the State of Uttar 
Pradesh is pleased to make the follow- 
ing order x x x” 

Clatise 3 provides: 

"(1) Every Licensed dealer sl^ 
sell to the State Government at the 
controlled prices; . . 

(a) Fifty (50) per cent of wheat 
held in stock by him at the com- 
mencement of this Order; and 

(b) Fifty (50) per cent of whew 
procured or purchased by him every 
day beginning with the date of com- 
mencement of this Order and unui 
suA time -as the State Government 
otherwise directs. 

(2) The wheat required to be soW 
to the State Government under su^ 
clavise (1) shall be delivered by th® 
licensed dealer to the Controller or to 
such other person as may be auth^ 
rised by the Controller to take deli- 
very on his behalf.” 

Clause 4 confers powers of entry, 
search, seizure upon Enforcement 
Officers; insofar as it is material 
it provides : 

"(1) Any Enforcement Officer may, 
with a view to securing compliance 
wdlh this Order or to satisfying him- 
self that this Order has been compli- 
ed vdth : 

(i) enter with such assistance W 
may be necessary any premises where 
he has reason to believe that wheat » 
procured, purchased or stocked; 

(ii) ask of any person all necessary 
questions; 

(iii) examine any books or doco- 
ments: 

(iv) search any premises, vehicles, 
vessels and air-craft tna s«^ 
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C7heat in respect of which he has rea- 
sons to believe that a contravention 
of the order has been, is being, or is 
about to be committed and thereafter 
take or authorise the taldng of all 
measures necessary for securing the 
production of stocks so seized in a 
court and for their sale, custody, pend- 
ing such production. 

X X X X ” 

By Clause 3 of the Order every licens- 
ed dealer is directed to "sell” to the 
State Government 50 per cent of the 
wheat held in stock by him on the 
date of the commencement of the 
Order at the "controlled prices”. 
Again out of the stock of wheat pro- 
cured or purchased by him every day 
beginning with the date of com- 
mencement of the Order he is direct- 
ed to "sell” 50 per cent of that stock. 
The Order enjoins the licensed dealer 
to deliver the quantities specified in 
sub-clause (1) of Clause 3 either to 
the Controller or to such other per- 
son as may be authorised by the Con- 
troller to take delivery on his behalf. 
To ensure that the licensed dealer 
cairies out his obligation the Enforce- 
ment Officers may enter any premises 
where they have reason to believe 
that wheat is procured, purchased or 
stocked, and may make necessary 
enquiries, examine any books or 
documents and search any premises, 
vehicles, vessels and air-craft and 
seize wheat in respect of which they 
have reason to believe that a contra- 
vention of the Order has been, is be- 
ing, or is about to be committed. 

7- Obligation to deliver wheat of 
the quantity specified arises out of 
the statute. The Order takes no ac- 
count of the volition of the licensed 
dealers and tmtU the State Govern- 
ment directs otherwise, of the Con- 
troller or the authorised officer. The 
Order imposes an obligation upon the 
licensed dealer who is defined in 
Clause 2 (d) as meaning a person 
holding a valid licence under the U. P. 
Foodgrains Dealers Licensing Order, 
1959, to deliver the quantities of 
wheat specified in the Order. The 
State Government is directed by the 
Order to pay for the wheat supplied 
at the controlled rate. The source of 
the obligations to deliver the specifi- 
ed quantities of wheat and to pay for 
them is not in any contract, but in 
the statutory order. In our judg- 
ment Clause 3 sets up a machinery 


&>r compulsory acquisition by the 
State Government of stoclcs of wheat 
belonging to the licensed dealers. 
Tlie Order, it is true, makes no pro- 
vision in respect of the place and 
manner of supply of wheat and pay- 
ment of the controlled price. It con- 
tains a bald injunction to supply 
wheat of the specified quantity day 
after day, and enacts that in default 
of compliance the dealer is liable to 
be punished it does not envisage any 
consensual arrangement. It does not 
require the State Government to enter 
into even an informal contract. A 
sale predicates a contract of sale of 
goods between persons competent to 
contract for a price paid or promis- 
ed : a transaction in which an obliga- 
tion to supply goods is imposed, and 
which does not involve an obligation 
to enter into a contract, can- 
not be called a 'sale’, even if the 
person supplying goods is declared 
entitled to the value of goods, which 
is determined or determinable in the 
manner prescribed. Assuming that 
between the licensed dealer and the 
Controller, there may be some ar- 
rangements about the place and 
manner of deliver 3 ’- of wheat, and the 
pasnnent of "controlled price”, the 
operation of Clause 3 does not on that 
accoimt become contractual. 

8. The High Cotut relied upon the 
following observations in Ram Bilas 
Ram Gopal’s case, 1969 All LJ 424 = 
(AIR 1970 AU 518) : 

"Analysing Clause 3 of the Levy 
Order it is clear that a licensed dealer 
is obliged to sell to the State Govern- 
ment fifty per cent of the wheat held 
in stock by him at the commencement 
of the Order, and thereafter fifty per 
cent of the wheat daily procmed or 
purchased by him beginning with 
the date of commencement of the 
Order until such time as the State 
Government otherwise directs. The 
price at which the wheat is sold is 
the maximum price fixed in the 
Wheat (Uttar Pradesh) Price Control 
Order, 1959, as notified by the Gov- 
ernment of India. Delivery of the 
wheat has to be given by the dealer 
to the Regional Food Controller or a 
person authorised by him in that be- 
half. The dealer has no option but 
to sell the specified percentage of 
wheat to the State Government The 
State Government has also no option 
but to purchase fifty' per cent of the 
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•wheat held in stock by the dealer at 
the commencement of the Levy 
Order. As regards the wheat procur- 
ed or Durchas^ daily by the dealer 
thereafter, it is open to the State 
Government to say that from any 
particular date it 'will not purchase 
any or all of the specified percentage 
of wheat. Iherefore, as regards that 
wheat the Levy Order leaves it open 
to one of the parties, namely the 
Slate Government to decide when 
it will stop purchasing wheal 
from the dealer. That in sub- 
stance is Clause 3 of the Levy Order 
and it embodies the total sum of obli- 
gations imposed on the dealer and 
the State Government. All other 
details of the transaction are left 
open to negotiation. It leaves it open 
to the parties to negotiate in respect 
of the lime and the mode of payment 
of the price, the time and mode 
of delivery of wheat, and other condi- 
tions of the contract.” 

Clause 3 of the Order compels the 
licensed dealer to deliver to the Con- 
troller or his authorised agent every 
day 50 per cent of the wheat procur- 
ed or purchased by him. There is no 
scope for negotiations there. Assum- 
ing that the Controller may designate 
the place of delivery and the place of 
payment of price at the controlled 
rate, and the licensed dealer ac- 
quiesces therein, or even •when in res- 
pect of those tw’o matters there is 
some consensual arrangement, in our 
judgment, supply of wheat pursuant 
to Clause 3 of the Order- and accept- 
ance thereof do not result in a con- 
tract of sale. The High Court observ- 
ed that'. 

" X X x whatever compulsive 
or coercive force is used to bring 
about a transaction under Clause 3 
of the Levy Order, it must be traced 
to legislation. It cannot be attribut- 
ed to the Stale Government as a party 
to the transaction. This, then, is 
clear. There is nothing in the Levy 
Order -which can be accused of vitiat- 
ing the free consent of the parties as 
defined under Section 14 of the Indian 
Contract Act. when entering Into the 
contract of sale.” 

But these observations assume a con- 
jtract of sale which the Order does not 
'contemplate. If there be a contract, 
|the restrictions imposed by statute 
may not vitiate the consenL But the 
'contract cannot be assumed. 


9. We may refer to certain deci- 
sions of this Court on which reliance 
was placed at the Bar. In M/s. New 
India Sugar Mills’ case, 1963 Supp 
(2) SCR 459 = (AIR 1963 SC 1207) 
under the Sugar and Sugar Products 
Control Order, 1946, a scheme was 
devised for equitable distribution of 
sugar. The consuming States intimat- 
ed to the Sugar Controller of India 
their requirements of sugar and the 
factory owners sent statements of 
stocks of sugar held by them. The 
Controller made allotments to various 
States and addressed orders to the. 
factory owners directing them to sup- 
ply sugar to the States in question in 
accordance with the despatch instruc- 
tions from the State Governments. 
Under the allotment orders, M/s. New 
India Sugar Mills Ltd., in Bihar des- 
patched stocks of sugar to the State 
of Madras. The State of Bihar treat- 
ed the transaction as a sale and levied 
tax thereon under the Bihar Sales 
Tax Act, 1947, The tax payer con- 
tended that the supplies of sugar, 
pursuant to the directions of the 
Controller, did not result in sales, 
and that no tax was exigible on such 
transactions. A majority of the 
Court observed that despatches of 
sugar pursuant to the directions of 
the Controller were not made in pur- 
suance of any contract of sale. There 
was no offer by the lax payer to the 
Slate of Madras, and no acceptance 
by the latter: the tax payer was under 
the Control Order compelled to carry 
out the directions of the Controller 
and it had no volition in the matter. 
Intimation by the State of its require- 
ments o! sugar to the Cooiroher or 
communicalion of the allotment order 
to the assessee did not amount to an 
offer. Nor did the mere compliance 
•with despatch instructions Issued by 
the Controller, which the assessee had 
not the option to refuse to comply 
with, amount to acceptance of an 
offer or to making of an offer. A con- 
tract of sale of goods postulates a 
voluntary arrangement regarding 
goods between the contracting parties. 
It was held that in the case before the 
Court there was no such voluntary 
arrangement. 

10. In two later decisions of this 
Court the true character of transac- 
tions in which supplies of commodl' 
ties were made pursuant to Control 
Orders was examined. In Indian 
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Steel & Wire Products Ltd. v. State 
of Madras. (1968) 1 SCR 479 = (AIR 
1968 SC 478) the tax-payer supplied 
certain steel products to various per- 
sons in the State of Madras pursuant 
to the directions given by the Steel 
Controller exercising powers under 
the Iron and Steel (Control of Produc- 
tion and Distribution) Order, 1941. 
The authorities of the State of Madras 
assessed the turnover of the tax- 
payer resulting from those transac- 
tions to sales tax under the Madras 
General Sales Tax Act. The tax- 
payer contended that the transactions 
of supply did not result in sales and 
were on that account not exposed to 
sales-tax, because steel products were 
supplied pursuant to the directions of 
the Iron and Steel Controller made 
under Cl. 10-B of the Order there be- 
ing no mutual assent between the par- 
ties to the transaction. This Court held 
that the supplies were made pursuant 
to the directions issued under Cl. 5 
of the Order and not pursuant to the 
directions issued under Clause 10-B 
of the Order. It was observed that 
the Orders were in respect of goods 
not yet manufactured, whereas under 
Clause 10-B directions could be given 
only in respect of goods already in 
stock, and since Cl. 5 did not require 
the Controller to regulate or control 
every facet of a transaction between a 
producer and the person to whom the 
tax-payer supplied iron and steel pro- 
ducts the transactions were consen- 
sual. Cl. 5 of the Order read as fol- 
lows; 

''No producer or stock-holder shall 
dispose of or agree to dispose of or 
export or agree to export from Bri- 
tish India any iron or steel, except 
in accordance with the conditions 
contained or incorporated in a general 
or special written order of the Con- 
troller.” 

Clause 10-B provided ; 

"The Controller may, by a written 
order require any person holding 
stock of iron and steel, acquired by 
him otherwise than in accordance 
with the provisions of Clause 4 to 
sell the whole or any part of the 
stock . to such person or class of per- 
sons and on such terms and condi- 
tions as may be specified in the 
Order.” 

Comparing the terms of Clause 5 
with the terms of Clause 10, the 
Court observed that liberty of con- 


tract in large measure was reserved 
to the producer or stockholder and 
to the purchaser in the matter of 
disposal of iron & steel. The obliga- 
tion imposed by Clause 5 was, it was 
said, not to dispose of or agree to 
dispose of or export or agree to ex- 
port any iron or steel except in ac- 
cordance with the conditions contain- 
ed or incorporated in the order of the 
Controller and that since there was 
liberty of contract between the par- 
ties but subject to restrictions, the 
transaction could be regarded as a 
sale. It was observed at page 489 (of 
SCR) = (at page 484 of AIR) : 

"But under Clause 5 he can autho- 
rise a producer or a stoclriiolder to 
dispose of any iron or steel whether 
the same is in stock or not in accord- 
ance with the conditions contained or 
incorporated in a special or general 
written order issued by him. In the 
instant case, as can be gathered from 
the correspondence already referred 
to, the order issued by the Controller 
could be complied with only after 
manufacturing the required material- 
Hence, the order issued by the Con- 
troller could not have been issued 
under Clause 10-B.” 

The Court then observed : 

" the area within which 

there can be bargaining between a 
prospective buyer and an intending 
seller of steel products, is greatly re- 
duced. Both of them have to con- 
form to the requirements of the order 
and to comply with the terms and 
conditions contained in the order of 
the Controller. Therefore they could 
negotiate only in respect of matters 
not controlled by the order or pres- 
cribed by the Controller.” 

The Court also observed : 

"It would be incorrect to contend 
that because law imposes some res- 
trictions on freedom to contract, 
there is no contract at all. So long 
as mutual assent is not completely 
excluded in any dealing, in law it is 
a contract. On the facts of this case 
for the reasons already mentioned, it 
is not possible to accept the conten- 
tion of the learned counsel for the ap- 
pellant that nothing was left to be 
decided by mutual assent.” 

The Court in that case distinguished 
the case in M/s. New India Sugar 
Mills’ case. 1963 Supp (2) SCR 459 = 
(AIR 1963 SC 1207) and expressly 
reserved their opinion on the question 



2006 S.a [Prs- 10-13' 

whether suppUes "1 S 

the directions issued under cl. lOB m 
tte Order may b%.!f%teel & wS 
The decision tn f crR 479 

Products Ltd.’s case (1968) 1 SCR 479 


Chhitter Mai v. S. T. Commr. (Shah J.) A-1-^ 

qCR 861 ■= (AIR 1069 SC 343), the 

ISeee rvho (sic) had acquired mon(^ 
^Kosupg^ycoalin 

SaiL^ axf Officer souPht 


roducts Ltd.’s case, (1968) 1 SCR 4 < turnover from supply o 

SrS^risI — 

tals of the transaction is compieieiy 
excluded a transaction of supply o 

S|r=\o^er^Srre^.^- 

"^IL y"]^dhra SuPem Ltd. V State 

of Andhra Pradesh (1968) 1 SCK ma 


from supplies ol 
coal ntade 10 the^ata^f^ 
roS- tontrd Orfer auper-imposrf 

illls-iS-S' 


. .- £e%?ttVa"n^aZni we;rnotaU^^ 

SC_, 69 M ^attaimjn^^^he ^_The derismn of m ■ 


Seei'^art^'^o^ScilonTrel^; 

“K^'JnSir^hfSfraK 

S?““actory had to huv suprcane 
from cane-crowers in conforrmty with 
the dScttona u' ‘h*' Cane_Comn^- 


US caie. 

s'wp ‘(FScr'" 459 " 

1207) was distmEuishrf on tlie ^ 

that there was m ^ ,^®the par- 

hand mutual assent betwCTW 

ties, to the transaction ot supu j 
coal- - «r 

13. The decision of the 


from cane^growers in wiiiu j ^ decision of tne » 

S^m?uS“or°sale?n I'ISSIr'tTctw Uly ‘'“'%Jj^“"’the“ cSmpe«9‘^ 
|nM^’S.1l=w«^» MS" of-'xra'nfpS 

|-\fw^foSS "cSePM 


thpm were not under agreements, the wagons ana no “ j observed: 
priS pid forsufiarcane ccrfd not able waRons were 

?axed "under a statute ena^ed m «e. =c "'a"„d‘?t"w"ou.d be a Prave 

misuse of lanKuaRe to say mm 

were sold. To =ay of a man Jho ^ 

had his property awarded 

acainst his ;otU and „! 

S«'h"adPOVoice.^to^ayrf 

swdi a man that he £fOin 


taxed under a V r. « 

cise of the power m Entry 54 List n 
of the Seventh Schedule to the Con- 
slitntloe This Court held that under 
Act 45 of 1961 and the rules trained 
thereunder, the cane-Rrower m the 
factory zone was free to make or not 
to make an offer of sole of cane to 
the occupier of the 


the occupier of the factory: if the su* a inai ^ 

cane-grower made an Sh^truSi i to say of a man who ^ 

ciipier of the factory was bound to of his property wth 

accept it, and the agreement resulting been depnyw,^^ p^ven 

..4 n /1 in •omlinl? 


therefrom was recorded in writmg 
and was signed by -the paj^es- ^ 
consent of the occupier o^ th® 
was free as defined m S. 14 of the 
Indian Contract Act. The compul- 
sion of law is it was "Ot 
as defined in S. 15 of the Act. The 
agreements were enforceable by law 
and were regarded as contracts ol sale 
as defined in S. 4 of the Indian Sale 
of Goods Act. 

12. In a later de<dsion of this Court, 
State of Rajasthan v. ,5-«s. Karam 
Chand Thappar &: Bros. Ltd., (1969) 1 


Deen viT^t ’ 1 ip has given 

out compensation that .. use 

sale ccnnotes fte mutua^ onkncrj 
two parties. So lar as ui^ .. ^ 

ruRaruM-if-rgi? 

clear judgment ((1954) 1 iui i> 
at page 32): 

"\Vhat would any one 
to the use of the ever? 

answer? It seems to me that 



1970 


Gajanan v. Brindaban 


one must say 'the taxpayer did not 
seU’. ” 

14. On the date of the commence- 
ment of the U. P. "^^Hieat Procurement 
(Levy) Order, upon the licensed dealer 
was imposed a liability to deliver half 
the quantity of wheat on hand, and he 
had also to supply to the State Gk)v- 
emment 50 p.c. oi the quantity of wheat 
procured or purchased by him every 
day beginning with the date of com- 
mencement of the Order. If he failed 
to carry out the obligation he was lia- 
ble to be penalized. To ensure that 
he carried out his obligation his pre- 
mises were liable to be searched and 
his property sequestered. The order 
ignored the volition of the dealer. 

15. We are unable to hold that 
there was any contract between the 
assessee and the State pursuant to 
which the goods were sold within the 
meaning of the U. P. Sales Tax Act. 

16. The appeals are allowed. The 
order passed by the High Court is set 
aside. The answer to the two ques- 
tions as reframed by us will be in the 
negative. The appellants _ will be enr 
titled to their costs in this Court and 
in the High Court. One hearing fee. 

Appeals allowed. 


AIR 1970 SUPREME COURT 2007 
(V 57 C 430) 

(From: Bombay) 

J. M. SHELAT AND L D. DUA, JJ. 

Gajanan and others, Appellants v. 
Seth Brindaban, Respondent. 

Civil Appeal No. 1982 of 1966, D/- 
20-7-1970. 

(A) Debt Laws — C. P. and Berar 
Moneylenders’ Act (13 of 1934), Sec- 
tions IIF, IIH and 2 (v) — Absence 
of registration as moneylender — Does 
not prohibit and invalidate iso- 
lated transaction of moneylending. 

Person registered as moneylender 
in one District entering into isolated 
transaction of mooeylending on a 
mortgage in different district — Suit 
on mortgage can proceed without 
registration Certificate — "Moneylen- 
der” under the Act means a person 
who in the regular course of business 
advances a loan and excludes isolated 
transactions of moneylending. AIR 
1954 Nag 44 & (1965) 67 B om LR 816 

HN/HN/D528/70/MKS/M 
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& AIR 1962 Madh Pra 117 (FB), Ap- 
proved; 1918 A. C. 199, Distinguished. 

(Paras 10, 12 and 14) 

(B) Precedents — Principle of stare 
decisis. 

Where the meaning of a statute is 
ambiguous and capable of more than 
one interpretation and one view ac- 
cepted by the highest court has stood 
for a long period during which many 
transactions, such as dealings in pro- 
perty and making of contracts, have 
taken place on the faith of that inter- 
pretation the Court would normally 
be reluctant to put upon it a different 
interpretation which would affect 
those transactions. To justify the 
reversal of a decision of the highest 
court which has prevailed for a con- 
siderable length of time there should 
be some exceptional reason when such 
reversal is likely to create serious em- 
barrassment to those who had acted 
on the faith of what seemed to be the 
settled law. (Para 13) 
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9, 12, 13-A 
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(1958) 60 Bom LR 1247 = ILR 
(1959) Bom 113, Wasudeo 
Bhairulal v. Ramchandra 7, 13-A 
(1958) 1958 MPLJ Note No- 11, 
Hariprasad v. Sobhalal 11 

(1954) AIR 1954 Nag 44 (V 41) = 

1953 Nag LJ 517, Patiram v. 
Baliram 6, 8, 9, 12, 13-A 

(1952) AIR 1952 Hyd 58 (V 39)= 

ILR (1952) Hyd 95 (FB). 

Shamshir All v. Ratnaii 6 

(1941) AIR 1941 Nag 177 (V 28) = 

1941 Nag LJ 194, Sitaram Shra- 
wan V. Bajya Pamya lO. 11, 13-A 

(1932) AIR 1932 PC 207 (V 19)= 

59 Ind App 376, Lasa Din v, 

Mt. Gulab Kunwar ^ 

(1918) 1918 AC 199 = 87 LJ KB 
246, Cornelius v. Phillips 6, 9 

(1910) 1910 AC 514 = 79 LJ KB 
1050, Whitman v. Sadler 6 
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A.I.B. 

lorv in question and in its place the 
Bombay Moneylendeij’ Art was mads 

applicable. The Bombay Act was tto 
claimed to Eovem this case. Di^sr^ 
ing with this submission the tnrt 

in respect of a transaction ot 1911 
accordingly held 1“ 
the provisions oi the C. P. 
Moneylenders’ Act. The 9'“"*^. 
tound to have “"'evened sections 

IIP and IIH ot the C. P. Jind’ 
therefore, disentitled to msmta m the 
suit He was also held disentitled to 

appellants. ‘Sie'other two defendants claim that 

Raieshwar and Narhari. were also the ment of accounts as rMiu 

soi ot Gaianan: the dismis^l of he Act teBajcU the liability 

eilit arainsi them was upheld by the fendants 2. ana j. iney ^^4 

agh Tte suit tor foreclosure to be .bound by the “““ 


2003 S.C. 

The following Judgment of the 
Court was deUvered by 

DUA, J.: This is an appeal ydth cc^ 
tlficate under Art . 133 (H W oI 
Constitution by Gaianan 

Janardhan and Nanan v-lto fi^r- 
_ s defendants 1. 4 and 5 
ly in the suit instituted by Seth Bnn 
daban. respondent m this appeal. It 
is directed against the 
decree of the Bombay High Court 
(Nagpur Bench) dated February 1. 
1966 allowing the plaintiffs ai^eal m 
part against the dismissal of his suit 
by the trial court, and granting him a 
decree for Rs. 1.60.000/- against the 
appellants. The other two defendants. 


of three mortgages was instituted on 
December 1, 1950. The plaintiff claim- 
ed a decree for foreclosure of the 
mortgages* the mortgage 
was stated to be 1,07,269/2/- with 


was observed that a ^ them 

decree could be passed 
provided the claim was .. jgjfj, 
legally enforceable. In g^^^ireed 
tiffs claim deaervcd .,to be dccm^ 


was stated to be Rs. 1,07,269/2/- with tiffs claim Oeser^ 
future interest The suit was contest- then in the trial court there 

is on i-ariiS groSSds but the main had to be Ihree d«rees^auj [hem 
point with which we are concerned in were m^gag« 

SEf ^S^S^wS- MsShefd tob^ 

bound by the ihr^ S 


iniS appeal wua *4. 4..V 

ed written statement allowed by the 
court on December 15, 1959. nine 

years after the institution of the suit. 
According to the amended plea: 0) 
the plaintiff being a moneylender 
within the meaning of C. P. Money 
Lenders' Act (XIII of 1934) and no 
certificate under S. IIF of that Act 
having been secured by him the Irarw- 
aclion in dispute was void and the 
suit was. therefore, incompetent, (ii) 
production in court of moneylender’s 
licence was necessary for the main- 
tenance of the suit; and (iii) the plain- 
tiff had not maintained proper ac- 
counts of the moneylending business 
and had not given Diwali notices to 
the defendant in respect of this debt 
and this omission disentitled him to 
claim interest. 

2. Seven additional issues were 
Iramed on the amended pleas. They 
are mainly concerned with the provi- 
sions of the Moneylenders' Act. The 
trial court repelled the plaintifFs sub- 
mission that the case was governed by 
the Bombay Moneylenders' Act. It 
svas contended on his behalf that with 
effect from February 1, 1960 the pn>- 
%*isions of C. P. & Berar Moneylenders* 
Act had ceased to apply to the terri- 


Slumber 'i£ i'*7: 

of documents at the thstance o 
court was found to be proper and iw 
Kl. The decision in the Previous 
was held to operate as res 
The suit, as observed earlier w^ dis 
missed on the ground of violation 
the G P. Act. 

3, On appeal to the High 
following seven points fell for dete 
minalion. _ 

-(1) Was the appellant ® 

the transaction pertains to propenj 
in Chanda district? 

12) Were the documents duly attM 
ted vis-a-vts respondents 2 and 3 
had appended their signaturB to me 
SSumcnls? it it is held that the do« 
moms were not attested so K 

fendants 2 and 3 are “"eerjirf- 
will bo the effect on the liability 
defendants 2 and 3? 

(3) Could a personal deCTee for pay 
ment of money be passed against 
fendants 2 and 3? 
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(4) Is the appellant entitled to claim 
interest because of his failure to send 
statements of account as required by 
section 3 (b) of the C. P. and Berar 
Moneylenders Act? 

Was the appellant liable to main- 
tain accounts as provided by section 3 
(a) of the Moneylenders Act? 

(5) Are the three instruments valid- 
ly registered or is the registration 
void ? 

(6) Are the findings on issues 1 to 6 
in the present suit barred on the prin- 
ciple of res judicata because the sub- 
ject matter of those issues was 
also the subject matter of identical 
issues in the previous litigation final- 
ly decided between the parties? 

(7) Could a decree be passed against 
respondent no. 5 after he attained 
majority, respondent No. 5 not having 
himself executed the instruments 
sued upon?” 

On behalf of the plaintiff (appellant 
in the High Court) it was stated that 
he had made an application for the 
certificate but had not yet obtained 
the same. The High Court held that 
Section IIH of the C. P. & Berar 
Moneylenders’ Act did not apply to 
the case. It, however, observed that 
the Court would have normally grant- 
ed time to the plaintiff to produce the 
necessary certificate if the Act had 
been held applicable. In the opinion 
of the High Court the plaintiff was 
doing moneylending business in Yeot- 
mal District and had obtained the re- 
quisite licence for that district in 
August, 1947 which was thereafter 
regularly renewed. The transaction 
in question was held to be an isolated 
transaction which did not clothe the 
plaintiff with the character of a 
moneylender carrying on the business 
of moneylending in Chanda District. 
It further observed that though the 
transaction in question related to pro- 
perty at Chanda and payment was also 
made at Chanda, the amount was paid 
from the Wani shop where the ac- 
counts were maintained. This was in 
Yeotmal District for which the plain- 
tiff held the necessary certificate. On 
this view the High Court disagreed 
with the conclusion of the trial court. 
The High Court further added that it 
was not the defendants’ case that the 
plaintiff had been carrying on money 
lending business in Chanda District 
after 1950 or in 1959 or even in April, 
1960 when the suit was decided. The 


three documents executed by the 
court were also held to be duly exe- 
cuted and duly registered so as to be 
binding on defendants 1, 4 and 5. In 
regard to defendants 2 and 3, the 
High Court felt that even a money 
decree could not be passed against 
them and the suit against them must 
fail in its entirety. The conclusion of 
the trial court that the decision in the 
previous suit operated as res judicata 
was upheld. In the final result the 
plaintiff was held entitled to a decree 
for the principal sum of Rs. 80,000 on 
the basis of the three mortgages and 
a further sum of Rs. 80,000 by way 
of interest, the total amount being 
Rs. 1,60,000/-. This decree was made 
against defendants 1, 4 and 5. They 
were given six months’ time to pay 
up the amount with further interest 
at 6 p.c. per annum on the principal 
amount till realisation. If the amount 
was not paid the mortgages were to 
stand foreclosed. The suit against de- 
fendants 2 and 3 was dismissed with- 
out costs. 

4. On appeal in this Court the prin- 
cipal question raised centres round the 
provisions of the C. P. & Berar 
Moneylenders’ Act 

5. This Act which came into force 
on April 1, 1935 was enacted vdth the 
object of making better provision for 
the regulation and control of the 
transactions of moneylending so as to 
secure protection to ignorant debtors 
against the evil of fraud and extortion 
on the part of unscrupulous money- 
lenders without unduly interfering 
with freedom of private contract. It 
was framed broadly on the lines of 
the Punjab Regulation of Accounts 
Act (No. 1 of 1930) but it em- 
bodied, in addition, the principle 
of Damdupat so that the credi- 
tors were not encouraged to post- 
pone unconscionable enforcement of 
their claims. The courts were also 
empowered to fix instalments for 
execution of decrees. “Moneylender” 
as defined in cl. (v) of S. 2 means a 
person who in the regular course of 
business advances a loan as defined 
in this Act and it includes his legal 
representatives and successors in in- 
terest. “Loan” as defined in cl. (vii) 
means an actual advance whether of 
money or in kind at interest and it in- 
cludes any transaction which the court 
finds to be in substance a loan. It does 
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not include inter alia an advance 
made on the basis of negotiable 
instrument other than a promissory 
note In 1910 this Act was amend- 
ed by C P. & Berar Act XTV 
of 1940 and Sections 11-A to Il-J 
were added. In the definition of 
"moneylender” also it was added In 
the end, "and moneylending shall be 
construed according!^’. According to 
S. 11-B every person carrying on or 
intending to carry on the business of 
moneylending is required to get him- 
self registered by an application made 
to the Sub-Registrar of any sub-Dis- 
trict of the District or anyone of the 
districts in which he carries on or in- 
tends to carry on such business. The 
registration certificate does not en- 
tiUe the holder thereof to carry on 
the business of moneylending in 
other districts for which he does 
not hold such certificate. Section 
I IF debars a person from carry- 
ing on the business of moneylend- 
ing in any district unless he holds 
a valid registration certificate in 
respect of that district Sub-section (2) 
of this section makes contravention of 
this section a penal offence punishable 
with fine extending to Rs. 100/- and 
In case of a previous conviction the 
fine may extend to Rs. 200/-. Accord- 
ing to S llH no suit for the recovery 
of a loan advanced by a moneylender 
is to proceed in a civil court until the 
court is satisfied that he holds a valid 
registration certificate or that he is 
not required to have surii a certificate 
by reason of the fact that he does not 
cany on the business of moneylend- 
ing in any of the districts of Madhya 
Pradesh. The question which arises 
for consideration in this case is whe- 
ther the suit out of which this appeal 
arises is incompetent and whether the 
transaction of moneylending is void 
and. therefore, unenforceable in courts 
of law. 

6- On behalf of the appellants 
strong reliance was placed on the 
decision of the House of Zx>rds in 
Cornelius v. Phillips. 1918 AC 199. In 
that case, distinguishing and explain- 
ing an earlier decision of the House of 
Lords in W'hiteman v. Sadler, 1910 AC 
514. S. 2 (2) of the Moneylenders* Act, 
1900 (63 4i G4 Vic. c- 511 was held to 
have the effect of rendering void a 
transaction of moneylending carried 
out at an hotel at some distance from 
the moneylender’s registered address 


in contravention of S. 2 (1) fb)- The 
transaction was held to amount to a 
carrying on of his business by the 
moneylender. Relying on the ratio of 
this decision it was urged before usoa 
behalf of the appellants that the 
transaction in question in the present 
case must be held to be void and, 
therefore, unenforceable in courts of 
law. A similar argument on the au- 
thority of this decision v?as raised 
before a Bench of the Nagpur High 
Court in Patiram v. Baliram, 1953 Nag 
LJ 517 at p. 522 = (AIR 1954 Na^4 
at p. 47) but was not accepted. The 
case of 1918 AC 199 was distinguished 
and it was observed; 


"The learned' counsel for the ap- 
plicant then relied on the House of 
Lords* decision in 1918 AC 199 which 
was a case under the English 
lenders Act. The question which naa 
arisen in that case was the same ^ 
the question in this case, 
whether the transaction was void or h 
only exposed the moneylender to ua^ 

Uty for criminal proceedings vath^. 

rendering the transaction void, it 
decided in that case that the traM^c- 
tion amounted to a carrying on oi w 
business by the moneylender at 
address other than his registered ao* 
dress in contravention of section * 
sub-section (1) (b) of the 
ders’ Act. 3900 and that the efiert oi 
the Act was to avoid the transacuoa 
A comparison of the English Mon^" 
lenders Act, 1900 and the 
Provinces and Berar Moneylenaen 
Acl» 1934 will clearly show that to 
two differ on several important 
The definition of "moneylender^^ 
the two Acts is not the same. 
former contains provisions regard^ 
"register^ name” and 
address" which are not to be found w 
the latter. Section 2 (1) (c) of 
nier expressly prohibits individu^ 
agreements which is not the case 
the latter. So the cases decided 
the English Moneylenders Act can^ 
be of much help in deciding 
under the Central Provinces bxo 
Berar Moneylenders Act We 
here quote the warning given oj 
their Lordships of the Pnw 
in Laaa Din v- Mt. Gniab Nuntrt® 
AIR 1932 PC 207 at p 211. 'R U- 
think, alwa 3 rs ' dangerous to appu 
English derisions to the constructiOD ® 

an Indian Act’. 
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We, therefore, do not propose -to 
discuss the other cases under the 
English Moneylenders Act cited by 
the learned counsel for the appli- 
cant.” 

After referring to Section IIB and to 
Maxwell on Interpretation of Statutes 
the Court observed: 

"This special statute which trenches 
on the contractual rights must be 
construed strictly against those who 
seek to avail of it. There are no 
reasons to suppose that the Legisla- 
ture intended that every transaction 
of moneylending made after the 
amendment came into force till the 
lender was able to obtain a registra- 
tion certificate was invalid and imen- 
forceable thereby enriching the debtor 
at the cost of the creditor without any 
fault of the latter. The learned coun- 
sel has not brought to our notice any 
compelling reasons to accept his con- 
struction which manifestly leads to 
injustice to the moneylenders.” 

(p. 523). 

The final conclusions of the court 
were expressed in these words: 

"It will be clear from all this dis- 
cussion that section IIF applies to the 
business of moneylending and not to 
an individual transaction of lending 
money and that the condition is attach- 
ed and the penalty is imposed for the 
convenience of collection of the reve- 
nue, and the legislature did not declare 
an individual transaction of money- 
lending made by the moneylender 
who had not obtained a registration 
certificate invalid. It is not necessary 
for the validity of the contract of loan 
that the moneylender must be regis- 
tered on the date of the transaction. 
He, however, cannot obtain a decree 
on his loan unless he possesses a 
valid registration certificate on the 
date on which the decree is to be 
passed. Though the transactions of 
moneylending are not affected for 
want of a registration certificate, a 
moneylender is exposed to the penally 
provided by section IIF of the Act for 
carrying on the business without a 
valid registration certificate. We may 
cite Shamshir Ah v. Ratnaji, AIR 1952 
Hyd 58 (FB) in support” 

7. The appellants’ counsel also 
tried to distinguish the Full Bench 
decision of the Nagpur Bench in Haja- 
rimal v. Harinarayan, (1965) 67 Bom 
LR 816 (which overruled Wasudeo 


Bhairulal v. Ramchandra, (1958) 60 

Bom LR 1247), by submitting that the 
Full Bench had left open the question 
of the transaction entered into by a 
moneylender in contravention of Sec- 
tion IIF being void and opposed to 
public policy. It is true that this 
precise question was not considered 
by the Full Bench to be necessary to 
decide in that case but the court 
added : — 

"Assuming that the transaction is 
void, the plaintiff may be able to 
obtain relief xmder S. 65 of the Con- 
tract Act” 

Earlier in the course of the judgment 
the learned Chief Justice speaking for 
the Full Bench had also observed : 

"The principal reason for the con- 
trary view taken in (1958) 60 Bom LR 
1247, is that as S. 11-F prohibits a 
moneylender from carrying on the 
business of moneylending without a 
valid registration certificate and also 
provides a penalty for the contraven- 
tion of this provision, a suit on a 
moneylending transaction entered into 
by an unregistered moneylender cannot 
be maintained. With respect, it may be 
pointed out that the Legislature itself 
has not barred a civil suit in respect 
of such a transaction. The only obsta- 
cle which it has placed in the way of 
a plaintiff in such a case is that the 
suit shall not proceed until a valid 
registration certificate has been pro- 
duced. The Legislature has also in 
sub-sec. (2) of Sec. 11-F specified the 
penalty for contravention of the pro- 
visions of sub-sea (1) of S. 11-F, that 
is, for carrying on moneylending busi- 
ness without a certificate. It has not 
prescribed any additional penalty such 
as that a suit to recover a loan advanc- 
ed by an unregistered moneylender 
shall not lie or shall be dismissed. It 
is not open to a Court to subject a 
person to any penalty other than what 
the Legislature has prescribed.” 

The decision of the Full Bench of the 
Madhya Pradesh High Court in Janki 
Bai V. Ratan Melu, AIR 1962 Madh 
Par 117 (FB), was also referred to with 
approval. In Janki Bai's case, AIR 
1962 Madh Pra 117 (FB), also the deci- 
sion of the House of Lords in 1918 AC 
199, was distinguished and it was ex- 
pressly observed that it would be un- 
safe to call in aid the decision relating 
to the interpretation of S. 2 of the 
English Act for construing S. 11-F of 
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9. In considering this qu^Ion vre 
must keep in view the warning given 
by the Privy Council in Isadas (supra) 
that while construing Indian statutes 


the C. P. Act In regard to the true 
meaning o( S. 11-F the Full Bench, 
after an elaborate discussion summed 
up its view thus : 

"The considerations having a bear- 
ing on the construction of S. 11-F of 
the Act may now be summed up. The 
registration of a moneylender does 
not afford to his debtors any additional 
protection not available under the 
other provisions of the Act. An un- 
registered moneylender can be punish- 
ed only for the collective act of carry- 
ing on the business of moneylending 
and not for every loan advanced by him 
v/ithout a registration certificate. In 
a moneylender’s suit, his failure to 
obtain a registration certificate is not 
regarded as a vital consideration and 
is. for that reason, not required to be 
tried before considering the case on 
merits. On the other hand. S. 11-H of 
the Act envisages that a loan advanc- 
ed by an unregistered moneylender 
can be recovered by him if he sub- 
sequently obtains a registration certi- 
ficate which is in force at the time of 
the suit 

These considerations clearly indi- 
cate that section ll-F was not enacted 


it is dangerous to apply English de- 
cisions to the construction of Indian 
enactments. Now, the C._P. Act as 
originally enacted in 1935 was not 
modelled on the English Act of 1900- 
Indeed, the English Act which wm 
construed by the House of Lords in 
Cornelius. 1918 AC 199 (supra) in 1917 
was amended in 1927 when Sec- 
tions 2 and 3 — interpreted in Corne- 
lius. 1918 AC 199 (supra). — were 
repealed. This was long before 1935 
when the C. P. Act was enacted broad- 
ly, as already pointed out. on the lines 
of the Punjab Regulation of Accoun^-S 
Act 1 of 1930 with the addition of me 
rule of Damdupat and extended power 
of Courts to fix instalments for 
tion of decrees. We are also incline 
to think, in agreement with the dec}' 
sions of the Nagpur High Co^^ m 
Pati Ram. 1953 Nag U 517 “ 

1954 Nag 44) (supra) and Hajanmai. 
(1965) 67 Bom LR 816 (supra) and « 
the Idadhya Pradesh High 
Janki Bai, AIR 1962 Madh Pra 117 
(FB) (supra) that the oi 

for the protection of persons dealing }|j® At^wg^^rsuora)^ and of the 

with moneylenders- Its only obj^t 

ed. are not completely identical- W 


appears to be the- protection of the 
revenue. This conclusion Is further 
supported by the fact that the annual 
fee payable for a registration certi- 
ficate was subsequently raised from 
Rs. 4/8/- to Rs. 12/-. Therefore, on 
the basis of the principles already 
stated, a loan advanced by an unregis- 
tered moneylender cannot be regard- 
ed as Impliedly prohibited by S. 11-F.” 

Section 11-F was also held in this 
decision not to bar individual ad- 
vances. 

8. The principal question which 
arises is whether the vdew of law as 
taken by the Nagpur High Court in 
the Pa’i Ram case. 1953 Nag LJ 517 *= 
(AIR 1954 Nag 44) (supra) in 1953. by 
a Full Bench of the Madhya Pradesh 
High Court in the Janaki Bai case, 
AIR 1962 Madh Pra Il7 (FB) (supra) 
In 1961 and by the Full Bench of the 
Bombay High Court sitting at Nagpur 
In the Hajarimal case. (1965) 67 
LR 816 (supra) in 1965 is so clearly 
erroneous that this Court should 
upset their interpretation of the 
C. P. Act. 


cvj, — . 

Statutory schemes of the two ®'7aa- 
mcnts do seem to us to differ matenat- 
ly. This has been discussed at som- 
length in the aforesaid 
the Nagpur and Madhya Pradesh lug 
Courts and we do not consider J 
necessary to enter on an exhaustw 
discussion and cover the same 
again as we are inclined to agree wnw 
the final conclusions arrived at w 
those cases. Turning to the scheme oi 
the Act which concerns us let us see 
if the transaction of money-lending 
which is the subject matter of the suu 
out of which this appeal arises is v<^n 
and. therefore, unenforceable in courts 
of law and if for that reason the suit 
is incompetent We have already r^ 
ferred to the broad outlines of the Act 
We may now examine its sche-w 
more closely to see if the impugned 
transaction is hit by its prohibito^ 
provisions and the progress of the 
present suit barred- Before considering 
its statutory scheme it may be point- 
ed out that though this Act having 
been initially enacted in what was 
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^en known as the Central Provinces 
and was named "the Central Provinces 
Moneylenders Act, 1934” it was later 
extended to what is now known as the 
State of Madhya Pradesh with slight 
formal modifications not affecting the 
subsiance of the statutory scheme. 
Now, it is described as the "M. P. 
Moneylenders Act, 1934”. 

10. "Moneylender” as defined in 
Section 2 (v) of the Act means a per- 
son who. in the regular course of busi- 
ness advances a loan as defined in this 
Act and it includes, subject to the 
provi.sions of Section 3, the legal re- 
presentatives and successors-in-inte- 
rest of the person who advanced the 
loan; and the expression "moneylend- 
ing” is also to be construed according- 
ly. By virtue of Section 2 (ix) "Sub- 
Registrars” appointed under the Indian 
Registration Act are to function under 
the present Act. Section 11-A enjoins 
every Sub-Registrar to maintain a 
register of moneylenders in the pres- 
cribed form. Section 11-B renders it 
obligatory for every person who 
carries on or intends to carry on the 
business of moneylending to get him- 
self registered by an application to 
the Sub-Registrar of the sub-district 
in which he carries on or intends to 
carry on such business. The applica- 
tion is required inter alia to specify 
the district or districts in which the 
applicant carries on or intends to carry 
on business of moneylending. Sec- 
tion 11-D provides that the registra- 
tion certificate granted under S. 11-D 
shall not entitle the holder thereof to 
carry on the business of moneylending 
in other districts. Section 11-F which 
bars persons from carrying on busi- 
ness of moneylending without regis- 
tration certificate also provides a 
penalty for the contravention of this 
provision. Section 11-C provides for 
composition of offences covered by 
Section 11-F (i). According to S. 11-H 
no suit for the recovery of a loan 
advanced by a moneylender is to 
proceed in a civil Court until the Court 
is satisfied that he holds a valid regis- 
tration certificate or that he is not 
required to have such certificate by 
reason of the fact that he does not 
carry on the business of moneylend- 
jing. From the scheme of these provi- 
sions it is evident that for a person 
jto be a moneylender he must, in the 
.regular course of business, advance a 
'loan. There is a long catena of autho- 


rities on the statutes regulating and 
controlling moneylenders in which the 
expression "moneylender” has been so 
construed as to exclude isolated tran- 
saction or transactions of moneylend- 
ing. Vivian Bose J. while dealing with 
the Act which concerns us, in Sitaram 
Shrawan v. Bajya Parnya, AIR 1941 
Nag 177, said: 

"The word 'regular’ shows that the 
plaintiff must have been in the habit 
of advancing loans to persons as a 
matter of regular business. If- only an 
isolated act of moneylending is shown 
to the Court it is impossible to state 
that that constitutes a regular course 
of business. It is an act of business, 
but not necessarily an act done in the 
regular course of business.” 

11. This decision was followed by 

T. C. Shrivastava J., of the Madhya 
Pradesh High Court in Hariprasad v. 
Sobhalal, MFA No. 124 of 1956, D/- 
18-12-1957 = 1958 MPLJ Note No. 11 
and bj' Shiv Dayal, J., of the same 
High Court in Gurmukh Rai v. Hari 
Har Singh, SA No. 39 of 1961, D/- 

26-3-1964 == 1964 MPLJ Note No. 102. 
The same view was taken b.y K. L. 
Pandey J., of the same High Court in 
Chaith Ram v. Baparimal, C. R. 
No. 374 of 1959, D/- 1-7-1960 = 1960 
MPLJ Note No. 198. In this case both 
Section 2 (v) and Section 11-H of the 
Act came up for construction. In 
Sitaram Shrawan, AIR 1941 Nag 177 
(supra) it was also held that the per- 
son seeking advantage of the Money- 
lenders Act has to prove that the 
plaintiff is a moneylender. To the 
same effect is the decision by T. C. 
Shrivastava J., in Kishanlal v. Laxmi- 
bai, C. R P. No. 109 of 1962, D/- 20-7- 
1962 = 1963 MPLJ Note No. 119. 

12. Section 11-F on its plain read- 
ing only prohibits the carrying on of 
the business of moneylending in any 
district without holding a valid regis- 
tration certificate in respect of that 
district It does not prohibit and, 
therefore, does not invalidate an isolat- 
ed transaction of lending money. Such 
an isolated transaction seems to us to 
be outside the rigour of the prohibi- 
tion. The fact that a registered money- 
lender in one district has entered into 
an isolated transaction of lending 
money in another district in W’hich he 
is not registered would not make any 
difference in this respect and such 
isolated transaction would not be hit 
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ibv the prohibitory mandate. ^ 
ticn 11-H also operates only acainsl 
the suits by moneylenders on lo^’^ 
^vanced by them and would snarly 
exclude from its purview a smt on ^ 
isolated transaction not entered mto by 
a moneylender in the refjular cours^f 
the business of moneylending, me 
statutory scheme thus clearly seems 
to indicate that it is only the busm^ 
of moneylending which is sought to 
be controlled and individual transac- 
tions of lending money do not laii 
iwithin the mischief which was sought 
to be remedied by the Act An indm- 
dual transaction of lending money nas 
not been declared to be void and as 
we construe the Act as a whole, inter- 
ference with freedom of contract a^ 
pears to have been limited only to the 
extent necessary for regulating and 
controlling the business of moneylend- 
•ing. Section 11-G which provides for 
composition of oSences also suggests 
that individual transactions are not 
considered void. We are, therefore, of 


relevant provisions of th® C. P. ^ 
seems to have been accepted all thae 
years beginning with Sitaram^ 
wan. AIR 1S41 Nag 177 “i IMl 

(except for a short period betwM 
1958 and 1962) and rights to, 

and under contracts seim to h^ ^ 

lounded on the faith of that 
tion. A Division Bench of the Bombay 
High Court sitting at NaOTur “ 
Wasudeo, (1958) 60 Bom LR 12« 

(supra), of course, dissented m 19S» 
from the view of the givimon Ben* 
of the Nagpur Higli Court m Pa 
Ram, 1953 Nag U 617 = (I® 

Nag 44) (supra) without retomg 

point of dissent to a 

hFull Bench of the Madhya Prateli 

High Court disagreed wlh the W™ 

deo case, (1958) 60 Bom W laii 

(supra), vide Jania Affi 

Madh Pra 117 (FB) fePP™'- 

fore, seems obvious tlmt tit) , , 

transactions must have bOT 

on the view of law which, by Md larg 

stood almost unitonnly aa Nag 


considered void. We are, therefore, ot ^ood a^st nmto^y ^,8 

the opinion that the view of law taken to SitarOT Shrawam « p y 

by the Nagpur and hi P. fflgh Cou^ Nag U 517 - (AIR 

in Pati Ram. 1953 Nag U 517 - (AIR Rato 1 M 3 Nag u oi i ^ 

1954 Nag 44) (supra) and Hajarimal Nag 44) (supra) and “ yy 

(1965) 67 Bom LR 816 (supra) and fatten suggested 

ianki’ Bai, AIR 1962 Madh Pra 117 ‘?hT'’aSant on . 

(supra) IS in conformity wiln Uie 
statutory intendment and is, there- 
fore, correct. 


13. There is also another aspect 
which may legitimately be kept in 
view. People in arranging their affairs 
are entitled to rely on a decision of 
the highest court which appears to 


tne mgnesi court wmcu w gay — - 

have prev^ed for considerable length adopted in the judgment under 
lof time and it would require some pggi jg so clearly and patently eno^'^ 
to justify its rover- should, in the 


exceptional reason 


adopting the mterpretax on 

on behalf of the 
authority of the English 
Now, assuming that two 
statutory scheme of Act aro ^ 
sible and assuming the ^nterpre ji 
canvassed on behalf of the ap^ 
to be preferable to that accept 
the impugned judgment 
able to say that the mnslrucu 


wason to its rover- ^,^5 it should, m the 

sal when such reversal is likely to interests of justice, be upset 

embarrassment for those standing the fact that it is IhJCiy ^ 


create senous emoarrassiueav lui wiu 7 >^ standing the fact that u is 
who had acted on the faith of what disturb rights to property and ^ 
seemed to be the settled law. Where contracts founded upon this constn* 
the meaning of a statute is ambiguous jad that cootravenuon « 


me meamng 01 a siaiuit; 
and capable of more interpretations 
than one, and one view accepted by 
the highest court has stood for a long 
period during which many transactions 
such as dealings in property and 
making of contracts have taken place 
on the faith of that interpretation the 
court would ordinarily be reluctant to 


pul upon it a different interpretation 
which would materially affect those 
transactions. 


tjon. The fact that t 

Section 11-F (0 of the Art "^ade 
penal offence is an additional 
against the propriety of 
and upsetting the established 
less we feel convinced that tne 
blished liew is dearly erronv^;^ 
already discussed, we are not ^ . 
vinced but are on the other n^d , 
dined to agree with the establisn 
view. 


13-A. In the case before us the con- 
struction placed by the Nagpur and 
Madhya Pradesh High Courts on the 


14. There is stUI another 
Stance which may appropriately ^ 
noticed. Actions 11-C, 11-E tiJ 
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11-G (i) of the Act were amended by 
IVL P. Act 40 of 1965. Had the con- 
struction placed by the courts on Sec- 
tion 11-F and other provisions of the 
Act been considered by the Legislature 
to be contrary to the legislative in- 
tendment, one would have ordinarily 
expected an amendment clarifying its 
intention because the Legislature must 
be fixed with the loiowledge of the 
construction placed on the Act by the 
courts. No such action was taken by 
the Legislature. This circumstance is, 
of course, not conclusive but it is not 
wholly irrelevant and certainly de- 
serves to be noticed as carrying some 
presumptive weight. As the appellant 
was not carrying on the business of 
moneylending in Chanda District, the 
single transaction in dispute in that 
district was not covered by the Act 
and the suit could proceed in the nor- 
mal way without a registration certi- 
ficate. 

15. On the view we have taken the 
only question which remains to be 
noticed relates to the argument that 
there should be three mortgage decrees 
instead of one. This matter is one of 
procedure and form and it does not 
materially affect the substantive rights 
of the parties. We are, therefore, dis- 
inclined on this groimd to direct modi- 
fication of the impugned decree The 
appeal accordingly fails and is dis- 
missed but without costs. 

Appeal dismissed. 


Am 1970 SUPREME COURT 2015 
(V 57 C 431) 

(From Kerala: ILR (1968) 1 Ker 384) 
HIDAYATULLAH C. J., G. K. MITTER 
AND A. N. RAY, JJ. 

E. M. Sankaran Namboodiripad, Ap- 
pellant V. T. Narayanan Nambiar, Res- 
pondent. 

Criminal Appeal No. 56 of 1968, D/- 
31-7-1970. 

Contempt of Courts Act (1952), S. 3 
— Acts or words spoken tending to 
obstruct administration of justice — 
Amounts to contempt of court. 

The law of contempt stems from the 
right of the courts to punish by impri- 
sonment or fines persons guilty of 
words or acts which either obstruct or 
tend to obstruct the administration of 


justice. This right is exercised in India 
by all courts when contempt is com- 
rnitted in facie curiae and by the supe- 
rior courts on their own b^alf or on 
behalf of courts subordinate to them 
even if committed outside the courts. 
Formerly, it was regarded as inherent 
in the powers of a court of record and 
now by the Constitution of India, it is 
a part of the powers of the Supreme 
Court and the High Courts. There are 
many kinds of contempts. The chief 
forms of contempt are insult to Judges, 
attacks upon them, comment on pend- 
ing proceedings with a tendency to 
prejudice fair trial, obstruction to offi- 
cers of courts, witnesses or the parties, 
abusing the process of the court, breach 
of duty by officers connected with the 
court and scandalising the Judges or 
the courts. The last form occurs, gene- 
raUy speaking, when the conduct of a 
person tends to bring the authority and 
administration of the law into disres- 
pect or disregard. In this conduct are 
included all acts which bring the court 
into disrepute or disrespect or which 
offend its dignity, affront its majesty 
or challenge its authority. Such con- 
tempt may be committed in respect of a 
single Judge or a single court but may 
in certain circumstances, be committed 
in respect of the whole of the judiciary 
or judicial system. (Para 6) 

While it is intended under Art. 19 
that there should be freedom of speech 
and expression, it is also intended that 
in the exercise of the right, contempt 
of court shall not be committed. Each 
case must be examined on its own 
facts and the decision must be reached 
in the context of what was done or said. 

(Para 11) 

Where therefore a person chained 
the judiciary as "an instrument of 
oppression” and the judges as "guided 
and dominated by class hatred, class 
interests and class prejudices, instinct- 
ively favouring the rich against the 
poor”, it is clearly an attack upon 
Judges calculated to raise a sense of 
disrespect and distrust of all judicial 
decisions. It weakens the authority of 
law and law courts and the person is 
guilty of contempt of court. That the 
person did not intend any such result 
cannot serve as a justification. AIR 
1938 Bom 197 & Criminal Appeal No. 
110 of 1966, D/- 3-5-1962 (SC) Distin- 
guished. Case law discussed.- 

(Para 33) 
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All ER 319. R. V. Metropolitan. 

Police Cominr. u 

(1964) II Law Ed 2d 686 “ 376 
US 254. New York Times Co. 

Y. L. B. Sullivan 12 

(1962) AIR 1962 SC 955 (V 49)*= 

1962 Supp (2) SCR 769 “ 1962 
(2) Cri LJ 103. Kedar Nath 
Singh V. State of Bihar 12 

(1962) Criminal Appeal No. 110 ol 
1960. D/' 3-5-1962 (SC) In re 
Basudeo Prasad Advocate Patna 
High Court 10 

(1957) 1 Law Ed 1498 = 354 US 
476. Samuel Roth v. United 
States of America 12 

(1948) 93 Law Ed 1131 = 337 US 
1. Arthur Terminiello v. City of 
Chicago 12 

(1938) AIR 1938 Bom 197 (V 25)« 

ILR (1938) Bom 179 = 39 Cri 
LJ 440, Govt Pleader. High 
Court. Bombay v. Tulsidas 
Subhanrao S 

(1936) AIR 1936 PC 141 (V 23)- 
1936 All LJ 671, Andre Paul 
Terence Ambard v. Attorney 
General of Trinidad and Tobago 8 
(1925) 71 Law Ed 1095 - 274 US 
357, Charlotte Anita Whitney v. 
People of the State of California 12 
(1900) 1900-2 QB 36 - 69 LJ QB 
502, R. V. Gray 8 

(1899) 1899 AC 549 - 68 LJ PC 
137, Mcleod v. St. Aubyn 7, 8 
The following Judgment of the 
Court was delivered by 

inDAYATULLAlI, C. J.: Mr. E. ht 
S. Namboodiripad (former Chief Minis- 
ter of Kerala) has filed this appeal 
against his conviction and sentence of 
Rs. 1000/- fine or simple imprisonment 
for one month by the High ^urt of 
Kerala for contempt of Court- The 
Judgment, February 9. 1968, was by 
majority — Mr. Justice Raman Nalr 
(now Chief Justice) and Mr. Justice 
Krishnamoorthy Iyer formed the majo- 
rity. Mr. Justice Mathew dissented. 
The case has been certified by them as 
fit for appeal to this Court under Arti- 
cle 134 ( 1 ) (c) of the Constitution. 

2. The conviction is based on cer- 
tain utterances of the appellant, when 
he was Chief Minister, at a Press Con- 
terence held by him at Trivandrum, on 
•>>' 

i-reas Conference was published the 
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following day in some Indian news- 
papers The proceedings were com- 
menced in the High Court on the sworn 
information of an Advocate of the High 
Court, based mainly on the report in 
the Indian Express. The appellant 
showed cause against the notice sent to 
him and in an elaborate affidavit stated 
that the report 'was substantially cor- 
rect. though it was incomplete in some 
respects.’ 

3- The offending parts of the Press 
Conference will be referred to in this 
judgment, but we may begin by read- 
ing it as a whole- This is what was 
reported. 

"Marx and Engels considered the 
judiciary as an instrument of oppres- 
sion and even today when the State 
set-up has not undergone any change It 
continues to be so. Mr. Nambudiripad 
told a news conference this morning. 
He further said that Judges are guided 
and dominated by class hatred, class 
interests and class prejudices and where 
the evidence is balanced between a 
well dressed pot-bellied rich man and 
a poor ill-dressed and illiterate person 
the Judge instinctively favours the for- 
mer. the Chief Minister alleged. The 
Chief Minister said that election of 
Judges would be a belter arrangement, 
but unless the basic State set-up is 
changed, it could not solve the problem. 
Referring to the Constitution the Chief 
Minister said the oath he had taken 
was limited only to see that the consti- 
tutional provisions are practised. T 
have not taken any oath’ the Chief 
Minister said "that every word and 
every claxise in the Constitution is 
sacT^”. 

Before that he had also taken an oath. 
Mr. Nambudiripad said, holding aloft 
a copy of the Marxist party’s pro- 
gramme and read out extracts from it 
to say that the oath (party — Ed.) had 
alw-oys held that nothing much could 
be done under the limitations of the 
Constitution. 

Raising this subject of Constitution and 
Judiciary suo motu at the fag end of 
his news conference the Chief Minister 
said so many reports have appeared in 
the press that Marxists like himself. 
Mr- A. K. Gopalan. and Mr. Imbichl 
Baba (Transport Minister) were mak- 
ing statements critical of the Judiciary 
. ^presumably v-ith the Idea that any- 
thing spoken about the court is con- 
tempt of court”. 
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His party had always taken the view, 
the Chief Minister said, that Judiciary 
is part of the class rule -of the ruling 
classes. And there are limits to the 
sanctity of the judiciary. The judi- 
ciary is weighted against workers, 
peasants and other sections of the work- 
ing classes and the law and the system 
of judiciary essentially serve the ex- 
ploiting classes. Even where the judi- 
ciary is separated from the executive 
it is still subject to the influence and 
pressure of the executive. To say this 
is not wrong. The judiciary he argued 
was only an institution like the Presi- 
dent or Parliament or the Public Ser- 
vice Commission. Even the President 
is subject to impeachment. After all, 
sovereignty rested not with any one of 
them but with the people. Even with 
regard to Judges confidential records 
are being kept — why? The judge is sub- 
ject to his own idiosyncrasies and pre- 
judices. "We hold the view that they 
are guided by individual idiosyncrasies, 
guided and dominated by class inter- 
ests, class hatred, and class prejudices. 
In these conditions we have not pledged 
ourselves not to criticise the judiciary 
or even individual judgments.” 

This did not mean, he explained, that 
they could challenge the integrity of 
the individual judge or cast reflections 
on individual judgments, the Chief 
Minister contended. 

He did not subscribe to the view that 
it was an aspersion on integrity when 
he said that judges are guided and 
dominated by class hatred and class 
prejudices. "The High Court and the 
Supreme Court can haiil me up, if they 
want” he said”. 

4. The affidavit which he filed later 
in the High Court explained his obs- 
ervations at the press conference, supp- 
lied some omissions and pleaded want 
.of intention to show disrespect and 
justification on the ground that the 
offence charged could not be held to 
be committed, in view of guarantee of 
freedom of speech and expression 
under the Constitution. He stated that 
his obseiwations at the press confer- 
ence did no more than give expression 
to the Marxist philosophy and what Avas 
contained in Chapter 5 of the pro- 
gramme of the Communist Party of 
India (l^Iarxist) adopted in November 
1964. His pleas in defence were ac- 
cepted by Justice Mathew who found 
nothing objectionable which could be 
1970 S.C./127 XH G/2 
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termed contempt of court The other 
two learned Judges took the opposite 
view. Judgment was entered on the 
basis of the majority view. 

5. In explainmg his press confer- 
ence the appellant added that it did not 
offend the majesty of law, tmdermine 
'the dignity of courts’ or obstruct the 
administration of justice. Nor did it 
have any such tendency. He claimed 
that it contained a fair criticism of the 
system of judicial administration in an 
effort to make it conform to the peo- 
ples’ objective of a democratic and 
egalitarian society based on socialism. 
He considered that it was not only his 
right but also his duty to educate 
public opinion. He claimed that the 
statement read as a whole amounted 
to a fair and reasonable criticism of the 
present judicial system in our country, 
that it was not intended to be a criti- 
cism of any particular judge, his judg- 
ment or his conduct, and that it could 
not be construed as contempt of court. 
He added that he had always enforced 
the judgments of the courts and shown 
respect to the judiciary and had advo- 
cated the independence of the judiciary 
and decried all attempt to make en- 
croachments upon it. Criticism of the 
judiciary, according to him, was his 
right and it was being exercised by 
other parties in India. He denied that 
it was for the courts to tell the people 
vrhat the law was and asserted that the 
voice of the Legislatures should be 
supreme. He, however, found his party 
at variance with the other parties in 
that according to the political ideology 
of his party the State (including all the 
three limbs — the Legislature, the 
Executive and the Judiciary) was the 
instrument of the dominant class or 
classes, so long as society was divided 
into exploiting and exploited classes, 
and parliamentary democracy was an 
organ of class oppression. He conclud- 
ed that his approach to the judiciary 
was: 

(a) the verdicts of the Courts must 
be respected and enforced; 

(b) no aspersions should be cast on 
individual judges or judgments by at- 
tributing motives to judges;, . 

(c) criticism of the judicial system 
or of judges going against the spirit of 
legislation should be permissible; and 

(d) education of the people that the 
State (including the judiciary) was an 
instrument of exploitation of the 
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majority by the ruling and exploiting 
classes, was legitimate- 
These principles, he subndtted, were 
not transgressed by him and also 
summed up his observations and the 
press conference. 

6. The law of contempt stems from 
the right of the Courts to punish by 
imprisonment or fines persons guilty 
of words or acts which either obstruct 
or tend to obstruct the administration 
of justice. This right is exercised in 
India by all Courts when contempt Is 
committed in fade curaie and by the 
superior Courts on their own behalf 
or on behalf of Courts subordinate to 
them even if committed outside the 
Courts. Formerly, it was regarded as 
inherent in the powers of a Court of 
Record and now by the Constitution of 
India, it is a part of the powers of 
the Supreme Court and the High 
Courts. There are many kinds of 
contempts. The chief forms of con- 
tempt are Insult to judges, attacks 
upon them, comment on pending pro* 
ceedlngs vrith a tendency to prejudice 
fair trial, obstruction to officers of 
Courts, witnesses or the parties, abus* 
ing the process of the Court, 
breach of duty by officers connect* 
ed with the Court and scandalis- 
jlng the judges or the Courts. 
iThe last form occurs, generally speak- 
ing, when the conduct of a person 
tends to bring the authority and ad- 
ministration of the law into disrespect 
or disregard. In this conduct are in- 
cluded all acts which bring the Court 
linto disrepute or disrespect or wWch 
offend its dignity, affront its majesty 
or challenge its authority. Such con- 
tempt may be eomnutted in respect of 
a single judge or a single Court but 
may, in certain drcumstanees, be 
committed in respect of the whole of 
the judiciary or judicial system. The 
question is whether in the circumst- 
ances of this case the offence was 
committed. 

7. Tn arguing the case of the appel- 
lant hlr. V. K- Krishna Menon contend- 
ed that the law of contempt must be 
read without encroaching upon the 
guaranteed freedom of spei^A and 
expression in Article 19 (1) (a) of the 
ConstiHUjon. that the Intention of the 
contemner In making his statement at 
the press conference should be examin- 
in the light of his political \iews 
M he was at liberty to pul them before 


the people and lastly the harm done 
to the Courts by his statements must 
be apparent He admitted that it 
might be possible to say that the speech 
constituted contempt of Court but 
submitted that it would be inexp^ 
dient to do so. He stated further that 
the species of contempt called scanda- 
lising the Court had fallen in de- 
suetude and was no longer enforced in 
England and relied upon Mcleod v. 
St Aubyn, 1899 AC 549. He further 
submitt^ that the freedom of speech 
and expression gave immunity to the 
appellant as all he did was to give ex- 
pression to the teachings of Marx, 
En gpls and L<enin, Lastly, he contend- 
ed that a general remark regarding 
Courts in general did not constitute 
contempt of Court and relied upon 
Govt Pleader. High Court, Bombay v. 
Tulsidas Subhanrao, ILR (1938) Bom 
179 « (AIR 1938 Bom 197) and the 
observations of Lord Denning M. R. 
in R. V. Metropolitan Police Commr, 
(1968) 2 WLR 1291. 

8. It is no doubt true that Lord 
Morris in 1899 AC 549 at page 561 ob- 
served that the contempt of Court 
known from the days of the Star Cham- 
ber of Scandalum Justlciae Curiae or 
scandalising the Judges, had fallen into 
disuse in England. But as pointed out 
by Lord Atto in Andre Paul Torence 
Aanbard v. The Attorney General of 
Trinidad and Tobago, AIR 1936 PC 141 
at page 143 the observations of Lord 
Morris were disproved within a year 
in R. V. Gray, (1900) 2 QB 36 at p. 40. 
Since then many convictions have 
taken place in which offence was held 
to be committed when the act consti- 
tuted scandalizing a judge. 

9. We may dispose of the Bombay 
case above cited. The contemner in 
that case had expressed contempt for 
all Courts. Beaumont, C. J., (Wasoo- 
dew, J., concurring) held that it was 
not a case in which action should be 
takea The case did not lay down 
that there could ne%'er be contempt of 
Court even though the Court attadc- 
ed was not one but all the Courts to- 
gether. All it said was that action 
should not be taken in such a 

If the Chief Justice intended laying 
down the broad proposition contended 
for, we must overrule his dictum as 
an Incorrect statement of law. But 
we think that the Chief Justice did 
not say anything like that He was 
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also influenced by the unconditional 
apology and therefore discharged the 
rifle. 

10. Another case cited in this con- 
nection may be considered here. In 
Criminal Appeal No. 110 of 1960 (SC) 
(In Re Basudeo Prasad, Advocate, Patna 
High Court) decided on May, 3, 1962, 
the offending statement was that many 
lawyers without practice get appointed 
as judges of the High Courts. The re- 
mark was held by this Court not to 
constitute contempt of Court. The re- 
mark was made after the report of the 
Law Commission was published and 
this Court held that the person con- 
cerned, who was then the Secretary of 
the Indian Council of Public Affairs 
and an advocate, was entitled to com- 
ment on the choice of judges and that 
the remarks were within the proper 
limi ts of public criticism on a question 
on which there might be difierences of 
opinion. In our judgment that case 
fimnishes no parallel to the case we 
have here. Each case must be examin- 
ed on its own facts and the decision 
must be reached in the context of 
what was done or said. 

11. The appellant has contended 
before us that the law of contempt 
should be so applied that the freedom 
of speech and expression are not 
whittled down. This is true. The 
spirit underlying Article 19 (1) (a) must 
have due play but we cannot overlook 
the provisions of the second clause of 
the article. While it is intended that 
there shoifld be freedom of speech 
and expression, it is also intended that 
in the exercise of the right, contempt 
of Court shall not be committed. The 
words of the second clause are; 

"Nothing in sub-clause (a) of Cl. (1) 
shall affect the operation of any exist- 
ing law or prevent the State from mak- 
ing any law, in so far as such law im- 
poses reasonable restrictions on the 
exercise of the right conferred by the 

sub-clause in relation to 

contempt of Comi:, defamation or 
incitement to an offence.” 

These provisions are to be read with 
Articles 129 and 215 which specially 
confer on this Coimt and the High 
Courts the power to punish for con- 
tempt of themselves. Article 19 (1) (a) 
guarantees complete freedom of speech 
and expression but it also makes an 
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exception in respect of contempt of 
Court. The guaranteed right on which 
the ftmctioning of our democracy 
rests, is intended to give protection to 
expression of free opinions to change 
poHtical and social conditions and to 
advance human knowledge. While the 
right is essential to a free society, the 
Constitution has itself imposed restric- 
tions in relation to contempt of Court 
and it cannot therefore be said that 
the right abolishes the law of contempt 
or that attacks upon judges and Courts 
will be condoned. 

12. Mr. V. K. Krishna Menon read to 
us observations from Samuel Roth v. 
United States of America, (1957) 1 Law 
Ed. 1498 at page 1506; Arthur Ter- 
miniello v. City of Chicago, (1948) 93 
Law Ed. 1131 at page 1134; Charlotte 
Anits Whitney v. People of the State 
of California, (1925) 71 Law Ed. 1095 
and New York Times Co. v. L. B. 
Sullivan, (1964) 11 Law Ed. 2d 686, 
on the high-toned objective in guaran- 
teeing freedom of speech. We agree 
with the observations and can only say 
that freedom of speech and expression 
will always prevail except where con- 
tempt is manifest, mischievous or sub- 
stantial. The question always is on 
which side of the line the case falls. 
The observations of this Court in Kedar 
Nath Singh v. State of Bihar, 1962 
Supp (2) SCR 769 = (AIR 1962 SC 955) 
in connection with sedition do not lend 
any assistance because the topic there 
discussed was different. Freedom of 
speech goes far but not far enough to 
condone a case of real contempt of 
Court. We shall, therefore, see whe- 
ther there was any justification for 
the appellant which gives him the 
benefit of the guaranteed right. 

13. The appellant has maintained 
that his philosophy is based upon that 
of Marx and Engels. Indeed he claims 
to be descended from the last philoso- 
phe a nd seeks to educate the exploit- 
ed peoples on the reality behind class 
oppression. As a Marxist-Leninist 
he advocates the radical and revolu- 
tionary transformation of the State 
from coercive instrument of exploit- 
ing classes to an instrument which the 
exploited majority can use against 
these classes. In this transformation 
he wishes to make the State wither 
away and vnth the State its organs, 
namely, the Legislattue, the Executive 
and the Judiciary also to change. He 
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has justified the press conference as an 
exposition of his ideology and claims 
protection of the first clause of Art. 19 
(1) which guarantees freedom of speech 
and expression. The law of contempt, 
he says, cannot be used to deprive him 
of his rights. 

14. All this is general but the ap- 
pellant attacked the judiciary directly 
as "an instrument of oppression” and 
the judges as "dominated by class 
hatred, class interests and class pre- 
judices”, "instmctively” favouring the 
nch against the poor. He said that as 
part of the ruling classes the judiciary 
"works against workers, peasants and 
other sections of the working classes” 
and "the law and the system of judici- 
ary essentially serve the exploiting 
classes". Even these statements, he 
claims, are the teachings of Marx, 
Engels and Lenin whose follower he 
is This was also the submission of his 
counsel to us. 

15. The appellant is only partly 
right. He and his counsel may be said 
to have distorted the approach of 
Marx, Engels and Lenin, and we pro- 
ceed to explain how, Marx believed 
in man’s inherent rationalism and 
virtue and depended upon them to 
create a better society where there 
would be no injustice and oppression 
and everyone would be able to share 
the fruits of man’s labour and genius. 
He attacked all forms of social evils. 
Hence his sympathy for the neglected 
and the 'injur^ and insulted’ labour- 
ing masses. Marx was neither first 
nor alone in this. Before him the 
Judeo-Christians demanded Sorial 
justice Others who preached social 
equality and denounced sotdal in- 
justice were the Utopian Socialists and 
the Christian Socialists. 'They had 
all pointed out inequalities of civiliza- 
tion based on urban industrial develop- 
ment. We had thus Auguste Comte’s 
Cours de nhilosi ohie positive . Feuer- 
bach’s History of New Plulosophy 
and the writings of Hegel. 

16. Marx’s contribution was to 
create a scientific and ethical approach 
to the problem of inequality. He 
adopted the Hegelian dialectical form 
to explain how the capitalist society 
had arisen and showed how it w^d 
meet its falL His \dew was that it 
nursed vithin itself the germ of its 
own destrucUon. In his classic book 
Das Kapital he disclosed the clues for 


the transition from capitalism to socia- 
lism. His labour theory was that the 
capitalist did not give to labour a due 
share from the value of the goods 
produced by labour because of the 
iron law of wages and this left the 
surplus labour value thereby saved in 
the hands of the capitalist In this 
way the capitalist became an exploiter 
who grew rich on the exploited labour 
surplus and could indulge in what he 
called 'capitalist luxuries’. The intro- 
duction of machinery further cut dorvn 
labour value and increased unemploy- 
ment leading to reduction of wages. 
In this way the means of production 
passed into the hands of a few. Marx 
saw that this led to tensions which 
Marx thought would ultimately des- 
troy the capitalist system. He saw the 
Revolution drawing nearer which 
would destroy 'classes’ and the ex- 
ploitation of man by man. There was 
in his view one obstruction to the 
triumph of the working classes and 
that was government established by 
the capitalists who could frame laws 
to enforce the differences. From this 
stemmed his hostility to the State, its 
government and its laws. 

17. The Communist Manifesto, 
which spoke of class struggle, particu- 
larly between the bourgeoisie and the 
proletarians, gave a history of the 
domination of the ruling classes con- 
verting everyone not belonging to it- 
self into paid wage-labourers. He said 
that these reactionaries were gearing 
all production to their own benefit and 
power. Describing the communists in 
this context, the Manifesto said that 
they had no separate interests but re- 
presented the Proletariat as a wfiofe, 
irrespective of nationalities and that 
the class struggle was universal. 'The 
communists were to settle the lines of 
action and their aim was abolition of 
property — not property of the com- 
mon man but the bourgeois property of 
the capitalist created by surplus from 
wage-labour and resulting in accumu- 
lation of capital in the hands of the 
c^italist. According to the commu- 
nists, this capital became not a per- 
sraal but social power and the fight 
visualized in the Manifesto was the 
termination of its class character. 
■Wage-labour v?ould thus leave ho 
su^lus, nor would it lead to accumu- 
lation of more wage-labour yielding 
still greater surplus but the gains of 
production would go to enrich labour 
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in the . communist society. Freedom 
according to the Manifesto never 
meant the abolition of property in toto 
but the abolition of the bourgeois 
individuality. "What was done away 
with was not property but the means 
of subjugating labour of others to 
one’s own use. This in short is the 
communist thesis of social equality as 
one gathers from the Manifesto. 

18. Next follow the steps for 
achieving the betterment of what 
Saint Simon described as the largest 
and poorest class. Engels in his Ana- 
lysis of Socialism explained the dif- 
ferent types but we are' not concerned 
with them here. The Radicals’ appeal 
followed the forces of reaction released 
in the 1880s by Tzar Alexander III. 
The Populists of Plekhanov were 
routed and driven out. Then in 1890 
the young intellectuals took up the 
cause of socialism and Marxism provid- 
ed the answer where the moderation 
and escapism of the Populists had fail- 
ed. The former was based on a scienti- 
fic approach while Populism was em- 
piric and tended to make Russia, as 
Bulgakov wrote, 'a peasant and crude 
country’. The Populists based them- 
selves on the Peasant Communes. The 
rise of ’^adimir Lenin at this time 
determined the future of Marxism and 
his classic "the State and Revolution” 
appears to be in the mind of the appel- 
lant when he made his pronounce- 
nients. We are doubtful if he has fully 
appreciated the literature, if he has 
read it. 

19. Lenin’s teachings on the State 
had removed the distortions of Mar- 
xism from the minds of the people. 
He quoted long extracts from Marx 
and Engels to establish his points. 
Lenin first took up Engel’s Origin of 
the Family Private Property and the 
State. The State, according to Engels, 
was not the image and reality of Rea- 
son as Hegel had maintained before. 
It was the product of society, a power 
standing above society like the Levia- 
than of Hobbes. According to Lenin 
the State was the product and mani- 
festation of the irreconcilability of 
class antagonism. The State emerged 
when class antagonisms could not 
objectively be reconciled. The distor- 
tion which had crept into Marxism was 
that the State was regarded as an 
organ for the reconciliation of the 
classes. Lenin reinterpreted Marx and. 


according to him, the State could nei- 
ther arise nor maintain itself if it were 
possible to reconcile classes- Marx had 
thought of the State as an organ of 
class rule and an organ of oppression. 
The views of the Monshiviks and other 
Socialist revolutionaries were exactly 
the converse. 

20. The disputes which have arisen 
in our country over the inviolability of 
property as a fundamental right have 
the same foundations. One side views 
that the chapter on Fundamental 
Rights reconciles, through itself, the 
basic and fundamental class antago- 
nisms and the State is no longer re- 
quired to play any part. The other 
side would give to one of the organs of 
the State, namely, the legislature, a 
continual power of readjustment 
through laws and amendments of the 
Constitution. Both views do not ac- 
cord with the Communist Manifesto 
and hence the distrust of the Constitu- 
tion by the communists disclosed by 
the appellant. 

21. Lenin, however, thought that 
the State degenerated into an instru- 
ment for the exploitation of the op- 
pressed classes and •wielded special 
public powers to tax and maintain 
armies. Engels thought that this made 
the State stand above society and the 
officers of the State were specially 
protected as they had the protection 
of the laws. From this sprung his 
hostility to the State. Engels summed 
it up thus ; 

"The State is by no means a power 
forced on society, from without. 
Neither as little is it 'the reality of the 
ethical idea’, 'the image and reality of 
reason’ as Hegel maintains. The State 
is a product of society at certain stage 
of development; it is the admission 
that this society has become entangled 
in an insoluble contradiction with it- 
self, that it is cleft into irreconcilable 
antagonisms which it is powerless to 
dispel. But in order that these antago- 
nisms, classes with conflicting economic 
interests, might not consume them- 
selves and society in sterile struggle, a 
power seemingly standing above 
society becomes necessary for the pur- 
pose of moderating the conflict, of 
keeping it within the bounds of 'order'. 
And this power, arisen out of society, 
but placing itself above it, and increas- 
ingly alienating itself from it, is the 
State.” 
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Lenin resumed this thought further 
thus: 

*'This expresses with perfect clarity 
the basic idea of Marxism on the ques- 
tion of the historical role and meaning 
of the state. The State is the product 
and the manifestation of the irreconcil- 
ability of class antagonisms. The state 
arises when, where and to the extent 
that class antagonisms objectively can- 
not be reconciled- And, conversely, 
the existence of the state proves that 
the dass antagonisms are irreconcil- 
able.” 

22. Having viewed the state in this 
way these writers from Marx to Lenin 
viewed it as the instrument for the 
exploitation of the oppressed classes. 
The Paris Commune of 1871 had stated 
its conclusions how the state gets above 
society but it was blurred in a reac- 
tionary manner later by Kautsky in 
1912. Lenin cleared the misconception 
in an exposition of Engel’s philosophy : 

" As the state arose from the 

need to hold class antagonisms in 
check, but as it arose, at the same 
time, in the midst of the conflict of 
these classes, it is, as a rule, the state 
of the most powerful economically 
dominant class, which through the 
medium of the state, becomes also the 
politically dominant class and thus ac- 
quires means of holding down and 

exploiting the oppressed classes 

the modem representative state is an 
instrument of exploitation of wage 
labour by capital.” 

Engels added further: 

"In a democratic republic wealth 
exercises its power indirectly, but all 
the more surely first by means of the 
^rect corruption of ‘ofBdals’ and 
second, by means of 'an alliance be- 
tween the Government and Stock Ex- 
change.” 

Lenin gave the example that "at the 
present time, imperialism and the 
domination of the banks have 'develop- 
ed’ both these methods of upholding 
and giving effect to the omnipotence 
of wealth in democratic republics of 
all descriptions into an unusually fine 
art”. He concluded that "a democratic 
republic is the best possible poIiUcal 
shell- for capitalism” and that "it esta- 
b^hes its power so securely, so firmly, 
mat no_ change whether of persons, of 
institutions, or of parties in the 
bourgeois democratic republic 
shake it." 


23. Therefore, Marx, Engels and 
Ijenin thought in terms of ‘withering 
away of the state’. Although lienin 
thought that Engel’s doctrines were an 
adulteration of Marxism, he was not 
right Marx hims elf believed in this- 
In his Poverty of Philosophy, Marx 
says ; 

*' The working class, in the 

course, of development, will substitute 
for the old bourgeois society an asso- 
ciation which will exclude classes and 
their antagonism, and there will be no 
more political power properly so- 
called. since political power is precise- 
ly the official expression of antagonism 
in bourgeois society." 

Marx and Engels in the Manifesto had 
considered the true state to be "the 
proletariat organised as the ruling 
class.” It was the Kautskyites (the 
Dictatorship of the Proletariat) who, 
misunderstanding the doctrines of 
Marx, taught that the Proletariat need- 
ed the state. According to Marx the 
proletariat needed a state which must 
wither away leading to the dictator- 
ship of the proletariat. 

24. In this fight for power the Com- 
munist Manifesto gave a purely ab- 
stract solution. It was the substitu- 
tion of the commune for the bourgeois 
state machinery and a fuller demo- 
cracy. 'The Army was to be replaced 
by armed people, the officials were to 
be elected and abo the Judges. The 
Commune was not to be a 'a talking 
Parliament’ but a *working body*. It 
was to be the executive and the legis- 
lature at the same time. The princi- 
ples were formulated by Engels thus : 

"The necessity of xwUtical action by 
the proletariat and of its dictatorship 
as the transition to the abolition of 
classes and with them the state ” 

25. The thesis on the withering 
away of the state was to be accompani- 
ed by a restatement of the functions of 
the law. Law made by the ^urgeois 
rulers was castigated as involving class 
supremacy. The Hegelian doctrine of 
the apotheosis of Reason was replaced 
by the invocation of economic necessity 
as the only foundation for laws. The 
laws which preserved privileges were 
to go. laws which kept the power of 
the bourgeois above the people were 
to go, (^y laws creating equality and 
preserving sodety from internal decay 
end disruption were to be tolerated. 

26. In all the writings there is no 
direct attack on the judiciary selected 
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as the target of people’s wrath. Nor 
are the Judges condemned personally. 
Engels regarded the Courts as one of 
the means adopted by the law for 
eSectuating itself. It was thus that he 
wrote : 

"The centralised state power, with 
its ubiquitous organs, standing army, 
police, bureaucracy, clergy, and judica- 
ture organs wrought after the plan of a 
systematic and hierarchic division of 
labour — originates from the days of 
absolute monarchy, serving nascent 
middle-class society as mighty wea- 
pons in its struggles against feuda- 
lism”. 

This is not a castigation of the 
judiciary as being dishonestly ranged 
against the people but only a recital of 
a historic fact in feudal societies. He 
only said that the judicial fimctionaries 
must be divested of ’sham indepen- 
dence’ which marked their subservi- 
ence to succeeding Governments, and, 
therefore, be elected. In one of his 
letters to the Spanish Federal Coimcil 
of the International Workingmen’s 
Association London, February 13, 1871, 
he talked of the power of the posses- 
sing classes — the landed aristocracy 
and the bourgeoisie — and said that they 
kept the working people in servitude 
not only by their wealth got by the 
exploitation of laboim but also by the 
power of the state, by the army, the 
bureaucracy, and the Courts. He was 
not charging the judiciary with taking 
sides but only as an evil adjimct of the 
administration of class legislation The 
fault was with the state and the laws 
and not with the judiciary. Indeed 
in no writing which we have seen_ or 
which has been brought to our notice, 
Marx or Engels has said what the ap- 
pellant quotes them as saying. 

27. We have siunmarized into a 
very small compass, many thousands 
of words in which these doctrines have 
been debated from Plekhanov to Lenin 
through the thoughts of Kautsky, 
Kerensky, Lesalle, Belinsky and others 
who attempted a middle line between 
the revisionism of Bernstein and the 
Bolshevik views of Lenin. We have 
done so because Mr. V. K. Krishna 
Menon sneered that many people learn 
about communism through Middelton 
Murray ! 

28. It will be noticed that in all 
these writings there is not that men- 
tion of Judges which the appellant has 


made. Either he does not know or 
has deliberately distorted the writings 
of Marx, Engels and Lenin for his own 
purpose. We do not know which will 
be the more charitable view to take. 
Marx and Engels knew that tire ad- 
ministration of justice must change 
with laws and changes in sodety, 
there was thus no need to castigate 
the Judges as such beyond saying that 
the judidal system is the prop of the 
state. 

29. The Courts in India are not 
sui generis. They owe their existence, 
form, powers and jurisdictions to the 
Constitution and the laws. The Consti- 
tution is the Supreme law and the 
other laws are made by Parliament. It 
is they that give the Courts their obliga- 
tory duties, one such being the settle- 
ment of disputes in which the state (by 
which we mean those in authority) are 
ranged against dtizens. Again they 
dedde dilutes in which class inter- 
ests are apparent. The action of lie 
Courts when exercised against the 
state proves irksome to the state and 
equally when it is between two classes, 
to the class which loses. It is not 
easily realized that one of the main 
functions of Courts imder Constitution 
is to declare actions, repugnant to the 
Constitution or the laws (as the case 
may be), to be invalid. The Courts as 
well as all the other organs and insti- 
tutions are equally boxmd by the 
Constitution and the laws. Although 
the Courts in such cases imply the 
widest powers in the other jurisdic- 
tions and also give credit where it 
belongs they carmot always decide 
either in favour of the state or any 
particular class. There are innumer- 
able cases in which the decisions have 
gone against what may be described in 
the language of commimism as the 
exploiting classes. 

30. For those who think that the 
laws are defective the path of reform 
is open, but in a democracy such as 
ours to weaken the judiciary is to 
weaken democracy itself. Where the 
law is silent the Courts have discretion. 
The existence of law containing its 
own guiding principles, reduces the 
discretion of Courts to a minimum. 
The Courts must do their duty accord- 
ing to their ovm understanding of the 
laws and the obligations of the Consti- 
tution. They cannot take their cue 
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from sentiments of politicians nor even 
indirectly give support to something 
which they consider to be wrong or 
against the Constitution and the laws. 
The good faith of the Judges is the 
firm bed-rock on wliich any system of 
administration securely rests and an 
attempt to shake the people’s confi- 
dence in the Courts is to strike at the 
very root of oiu: system of democracy. 
The oft-quoted anger of the Executive 
in the United States at the time of the 
New Deal and the threat to the 
Supreme Court (which the United 
States had the good sense not to 
pursue) should really pomt the other 
way and it should be noted that today 
the security of the United States rests 
upon its dependence on Constitution 
for nearly 200 years and that is main- 
ly due to the Supreme Court. 

31. The question thus in this case 
is whether the appellant has said any- 
thing which brings him out of the 
protection of Art 19 (1) (a) and ex- 
poses him to a charge of contempt of 
Court It is obvious that the appellant 
has misguided himself about the true 
teacifings of Marx, Engels and Lenin. 
He has misunderstood the attack by 
them on state and the laws as involv- 
ing an attack on the judiciary. No 
doubt the Courts, while upholding the 
laws and enforcing them, do give sup- 
port to the state but they do not do so 
out of any impure motives. They do 
not range themselves on the side of 
the exploiting classes and indeed resist 
them when the law does not warrant 
an encroachment. To charge the judi- 
ciary as an instrument of oppressiorr, 
the Judges as gmded and dominated 
by class hatred, class interests and 
class prejudices instinctively favouring 
the rich against the poor is to draw a 
very distorted and poor picture of the 
judiciary. It is clear that it is an attack 
upon Judges which is calculated to 
raise in the minds of the people a 
general dissatisfaction with and dis- 
trust of all judicial decisions. It 
weakens the authority of law and 
law courts. 

32. Mr, V. K. Krishna Menon tried 
to support the action of the appellant 
by saying that Judges are products of 
their environment and reflect the influ- 
ences upon them of the society in 
which they move- He contended that 
these subtle influences enter Into deci- 
sion-making and drew our attention to 


the writings of Prof. Laski, Justice 
Cordozo. Holmes and others where the 
subtle Influences of one's upbringing 
are described. This is only to say 
that Judges are as human as others. 
But Judges do not consciously take a 
view against the conscience or their 
oaths. What the appellant wishes to 
say is that they do. In this he has been 
guilty of a great calumny. We do not 
find it necessary to refer to these 
writings because in our judgment they 
do not afford any justification for the 
contempt which has patently been 
committed. We agree with Justice 
Raman Nair that some of them have 
the exaggerations of the confessional. 
Others come from persons like the ap- 
pellant who have no faith in institu- 
tions hallowed by age and respected 
by the people. 

33. Mr. V. KL Krishna Menon ex- 
horted us to give consideration to the 
purpose for which the statement was 
made, the position of the appellant as 
the head of a State, his sacrifices, his 
background and his integrity. On the 
other hand, we cannot ignore the 
occasion (a press - conference), the 
belief of the people in his word as a 
Chief Minister and the ready ear which 
many in his party and outside would 
give to him. TTie mischief that his 
words would cause need not be asses- 
sed to find him guilty. The law 
punishes not only acts which do in 
fact interfere with the Courts and ad- 
ministration of justice but also those 
which have that tendency, that is to 
say, are likely to produce a particular 
re^t. Judged from the angle of 
Courts and administration of justice, 
there is not a semblance of doubt in 
our minds that the appellant was 
guilty of contempt of Court. Whether 
he misunderstood the teachings of 
Marx and Engels or deliberately dis- 
torted them is not to much purpose. 
The likely effect of his words must be 
seen and they have clearly the effect 
of lowering the prestige of Judges and 
Courts in the eyes of the people. Ibat 
he did not intend any sudi result may 
be a matter for consideration in the 
sentence to be imposed on him 
but cannot serve as a justification. We 
uphold the conviction. 

24. As regards sentence think 
that it was hardly necessary to impose 
a heavy sentence. The ends of Justice 
in this case are amply served by ex- 
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posing the appellant’s error about the 
true teachings of Marx and Engels 
(behind whom he shelters) and by 
sentencing him to a nominal fine. We 
accordingly reduce the sentence of fine 
to Rs. 50/-. In default of payment of 
fine he will undergo simple imprison- 
ment for one week. With this modi- 
fication the appeal will be dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 2025 
(V 57 C 432) 

(From Bombay: AIR 1953 Bom 153) 
V. BHARGAVA, K. S. HEGDE AND 
A. N. RAY, JJ. 

Goswami Shri Mahalaxmi Vahuii, 
Appellant v. Shah Ranchhoddas Kali- 
das (Dead) and others, Respondents. 

Civil Appeal No. 1784 of 1966, D/- 
9-9-1969. 

(A) Evidence Act (1872), Sec. 114, 
Ulus, (g) — Question in issue whether 
temple and its property was private 
property of defendant or public trust 

Previous Goswamis maintaining ac- 
counts — Defendant Goswami not 
producing accounts — Court can draw 
inference that if produced they would 
go against defendant — Documents from 
Registers of temple property — Tops 
of documents containing title of regis- 
ter appearing to be deliberately torn 
— Inference adverse to defendant held 
could reasonably he drawn from sur- 
rounding circumstances. (Para 7) 

(B) Civil P. C. (1908), O. 6, R. 2 
Plea in written statement that suit 
properties were private properties of 
Maharaj and that there was no trust 
private or public — Case argued before 
Supreme Court that properties were 
partly of private trust and partly pri- 
vate property of Maharaj — Defendant 
cannot be allowed to set up a case 
wholly inconsistent with that pleaded. 

(Para 8) 

(C) Hindu Law — Reli^ous endow- 
ment — Public trusts — Tests — 
Temple belonging to Vallabha Sampra- 
dayees — Common feature of such 
temple is that the ground floor is used 
as the place of worship and the first 
floor as the residence of Goswami 
Maharaj. Therefore, the fact that 
Gokulnathji temple at Nadiad had the 
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appearance of a residential house does 
not in any manner militate against the 
contention that the temple in question 
is a public temple. AIR 1963 SC 1638, 
Rel. on. (Para 12) 

(D) Hindu Law — Religious endow- 

ment — Public Trust — Tests — ■ 
Temple of Shree Gokulnathji at Nadiad 
belonging to Vallabha Sampardayees — 
Custom that public are asked to enter 
temple only after Goswami has finish- 
ed w'orship — This is no circumstance 
to show that temple is private one — 
Power to manage temple includes 
power to maintain discipline within its 
precincts. (Para 12) 

(E) Hindu Law — Religious endow- 
ment — Public trust — Public temple 
— Tests to see whether temple is 
public — Criteria indicated. 

(Paras 15, 16, 17) 

(F) Hindu Law — Religious endow- 
ment — Public trust — Haveli (Temple) 
at Nadiad of Shree Gokulnathji and 
the properties attached thereto are 
properties of public religious trust 
created by followers of Vallabh cult 
residing in Nadiad — The Goswami 
Maharaj is not a mere manager, but 
have an important place — He is the 
Maha Prabhu — Vallabh devotees 
worship their deity through him — In- 
come from temple properties has to be 
primarily used for the expenses of the 
sevas and utsavas in the temple, the 
upkeep, renovation and improvements 
of the temple premises but subject to 
these demands, the Maharaj has a 
right to utilise the temple income in 
maintaining himself and his family in 
a reasonably comfortable manner. 
AIR 1953 Bom 153, Affirmed. 

(Paras 36, 37) 

Cases Referred; Chronological Paras 

(1963) AIR 1963 SC 1638 (V 50) = 

(1964) 1 SCR 561, Shri Govind- 
lalji Maharaj v. State of Rajas- 
than 9 

(1960) AIR 1960 SC 100 (V 47) = 

(1960) 1 SCR 773, Narayan 
Bhagwant Rao Gosavi Balaji- 
wale V. Gopal Vinayak Gosavi 16 
(1957) AIR 1957 SC 133 (V 44) == 

1956 SCR 756, Deoki Nandan 
V. Murlidar 16 

(1934) AIR 1934 PC 230 (V 21) = 

61 Ind App 405, Mundacheri 
Koman v. Achutan Nair 16 

(1924) AIR 1924 PC 44 (V 11) = 

5 LRPC 125, Lakshmana v. 
Subramania 16 
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M/s D. Narasaraju and A- K- Sen, 
Sr. Advocates (M/s. Balkrishaa 
Adiarya and S. S. Shukla, Advocates 
with them), for Appellant; Mr. S. T. 
Desai, Sr. Advocate (Mr. M. N. Shroff, 
Advocate, for Mr. I. N. Shroff, Advo- 
cate, with him), for Respondents Nos. 3 
and 4; M/s. K. K. Jain, M. K. Garg, and 
H. K. Piiri, Advocates, for Respondents 
Nos. 13 (a) to 13 (f). 

The following Judgment of the’ 
Court was delivered by 
HEGDE, J.; The main question for 
dedsion in this appeal is whether the 
Haveli at Nadiad in which the idol of 
Shree Gokulnathji is installed as well 
as the other properties detailed in 
plaint schedules A & B are the pro- 
perties of a public religious trust creat- 
ed by the followers of Vallabh cult 
residing at Nadiad. 

2. The history of the suit institu- 
tion and its management as also the 
various pleas taken by the parties have 
been elaborately set out by the High 
Court in a well considered judgment. 
Hence we shall refer only to such pleas 
as are necessary to decide the conten- 
tions advanced before us. 

3. The plaintiffs are the residents 
of Nadiad. They are Vaishnavites. 
They belong to the Vallabh Sampra- 
daya. They sued for a declaration 
that the properties mentioned in Sche- 
dules A & B of the plaint are pro- 
perties of the ownership of the trust 
mentioned earlier. They are suing on 
behalf of the Vallabha Sampradayees 
residing at Nadiad. According to their 
case as finally evolved that even during 
the last quarter of the 18th Century, 
the Mandir of the Gokulnathji exist^ 
at Nagarwad in Nadiad Pranl, but in 
about 1821, a new Mandir was con- 
structed by the followers of the 
Vallabha school at Santh Pipli, Nadiad 
and the idol of Gokulnathji which was 
previously worshipped at Nagarwad 
was taken and consecrated there. In 
about 1831 they invited Goswami 
Malhuranathji, a direct descendant of 
Shri Vallabhacharya to come over to 
Nadiad and take up the management 
of the Mandir as its Maha Prabhu. Ac- 
cording to the plaintiffs the Mandir in 
question was constructed by the Val- 
labha Sampradayees and the expenses 
of the sevas as well as the utsavas per^ 
formed in the Mandir were contribut- 
ed by them. They further say that 
the properties belonging to the trust 


were purchased from the contribu- 
tions made by the devotees of that 
temple. They assert that the persons 
belonging to the Vallabha Sampradaya 
have a right to have darshan ot the 
deities in the Mandir, according to 
usage, as of right. In short their case 
is that the Mandir in question is a 
place of public religious worship by 
the persons belonging to the Vallabha 
Sampradaya and the Maha Prabhu is 
only a trustee. He has a right to reside 
in the upstair portion of the Mandir 
and fimther he can utilise a reasonable 
portion of the income of the trust, 
after meeting the requirements of the 
trust for his maintenance as well m 
the maintenance of the members of to 
family. They contend that the suit 
properties were dedicated to Shree 
Golmlnathji and the Maha Prabhu hM 
no independent right of his in 

those properties. It is further said that 
the management of the temple was 
carried on efficiently by Mathuranathil 
and his descendants till about the time 
Annlnidhalalji became the Maha Fra- 
bhu in Samv. 1655. Annirudhalaljl 
Under evil advice sought to secure the 
Jamnagar Gadi and for that purpose 
spent enormous sums of money from 
out of the funds belonging to the suit 
temple. He also incurred considerable 
debts in that connection. He died In 
Samv. 1992. Thereafter defendant 
No. 1. his widow took over the manage- 
ment of the suit temple and its pro- 
perties. During her management she 
began to assert that she was the abso- 
lute owner of the suit properties 
including the suit temple. She alienat- 
ed several items out of the suit pro- 
perties. Hence they were constrained 
to bring the suit under appeal for the 
declaration mentioned earlier and also 
tor a further declaration that the 
alienations effected by her are illeg^ 
Improper and unauthorised and not 
binding on the deity. They also sought 
a mandatory injunction against defen- 
dants Nos. 2. 7 to 14 to restore lot 
No. 2 property in Sch. A to defendant 
No. 1 for the benefit of the deity Shree 
Gokulnathji after declaring that the 
sale deed dated 19, April, 1953, passed 
by defendant No. 1 to defendant No. 2 
In respect of it is illegal, improper, 
unauthorised and without considera- 
tion and the same is not binding on the 
deity. They have also asked for a 
permanent injunction against defen- 
dants 3, 4, 5 and 6 restraining them 
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■ifroin enforcing the mortgages, dated 4. The trial court dismis^Pd 
i4th March, 1939, 27th January, 1942, plaintiS’s suit principally on the 
12th January, 1942 and 17th December ground that as per the tenets and 
1941, passed by defendant No. 1 ^ages of Vallabha School it is imner- 


in their favour. The suit was mainly 
contested by defendant No. 1. Accord- 
ing to her Goswami Mathuranathji 
Maharaj was the owner of the idol 
Shri GokulnathjL It is he who esta- 
blished the Haveli at Nadiad and 
founded his Gadi there; he was not 
only the owner of the Haveli but he 
was also the owner of the deities that 
were being worshipped in that Haveli. 
She further pleaded that as per the 
tenets and usages of the Vallabha 
school, it is not possible for the mem- 
bers of that cult to found a temple. 
They can only worship through the 
Acharya (Maha Prabhu) in his house 
known as Haveli. According to their 
cult the Goswami Maharaj otherwise 
known as Maha Prabhu is the emblem 


dismissed the 
plamtifi s suit principally on the 
ground that as per the tenets and 
^®g®® of Vallabha School it is imper- 
for Vallabh Sampradayees to 
found a public temple and therefore it 
IS not possible to uphold the . pleas 
advanced on behalf of the plaintiffs, 
m appeal the High Court reversed the 
judgment and decree of the trial court. 
It accepted the plaintiffs’ case that suit 
properties were the properties of a 
public religious trust and the aliena- 
tions impeached were not valid and 
binding on the trust. This appeal has 
^en brought by the 1st defendant. 
The alienees have not appealed against 
the decree of the High Court. In this 
Court they merely supported the pleas 
taken by the 1st defendant. 

5. In this case voluminous evidence 
both oral and documentary has been 
led by the parties. Fifty-one witnesses 
were examined in court and two on 


of God head and the Kving represen- 
tative of divinity. She went further 
and took up the plea that according to 
the Vallabha Sampradaya no deity can 
own any property. She further averred 
that Mathuranathji Maharaj and his 
descendants received from time to 
time presents and gifts made by his 
followers. Those presents were made 
to them as a mark of reverence and 
respect to them and with a view to 
receive their grace. They were the 
absolute owners of the idols they wor- 
shipped, the presents and gifts made 
to them and of the properties acquired 
by them. She denied that the Haveli 
in which Shri Gokulnathji is wor- 
shipped is a public temple- She also 
denied that the Vallabh Sampradayees 
were entitled to have the Darshana 
of that deity in that Haveli as of right. 
She denied the plaint averments that 
aU or any portion of the suit proper- 
ties were acquired from the funds 
raised by the devotees or that the sevas 
or festivals were conducted from out 
of the contributions made by them. 
She justified the impugned alienations 
mainly on the ground that she had 
absolute right to deal with the suit 
properties as she pleased. The other 
defendants supported the defence taken 
by the 1st defendant. They further 
pleaded that the alienations effected in 
their favour were supported by consi- 
deration and they were bona fide alie- 


commission. The oral evidence mainly 
relates to the tenets and beliefs of the 
devotees of the Vallabh Cult and the 
usages that prevail in their places of 
worship. 

6. Before proceeding to examine 
the issues arising for decision in the 
case it is necessary to mention certain 
circumstances which have a bearing on 
those issues. At the stage of plead- 
ings it was common ground between 
the parties that Mathuranathji was 
the first person to be recognised as 
their Maharaj by the Vallabh Sampra- 
dayees of Nadiad. The plaintiffs’ case 
as mentioned earlier, was that there 
was a temple of Shree Gokulnathji at 
Nagarwad in Nadiad even before 
Mathuranathji arrived at that place 
and according to them Mathuranathji 
had in fact been invited by the Vallabh 
Sampradayees of Nadiad to take over 
the management of the temple that 
was already existing. In her written 
statement defendant No. 1 admitted 
that Mathmanathji was the first des- 
cendant of Vallabha to settle down in 
Nadiad. According to her he brought 
with him the idol of Shree Gokul- 
nathji and started worshipping that 
idol in his Haveli. At a later stage 
the 1st defendant changed her version 
and put forward the theory that the 
ance^ors of Mathuranathji had 
brought the idol of Shree Gokulnathji 
to Nadiad and installed the same there 


nees and therefore those alienations long before Mathuranathji came to 


are not open to challenge. 


that place. This significant deviation 
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in the 1st defendant’s case has evi- 
dently been introduced to meet the 
evidence led on behalf of the plaintife 
about the existence of Gokulnathji 
temple even before Mathuranathji was 
bom in 1806. 

7. Yet another circumstance that 
has to be borne in mmd in appreciat- 
ing the evidence adduced by the pi- 
ties is about the manner in which 
Mathuranathji and his descendants 
were managing the HavelL They had 
maintained re^ar and systematic ac- 
counts. It is obvious they were main- 
taining two sets of accounts, one relat- 
ing to the income and expenses of the 
deity and another relating to the per- 
sonal income and expenses of the 
Maharaj. But when the 1st defendant 
was summoned to produce those ac- 
counts, the accounts relating to certain 
important periods were not produced 
and no satisfactory explanation is 
forthcoming for their non-production. 
From this omission the High Court has 
drawn the inference that those ac- 
coimt-books have been kept back as 
the evidence which those books would 
have afforded was not favourable to 
the Ist defendant’s case. We agree 
with that conclusion. Similarly, certain 
important documents have been 
kept back by the 1st defendant Some 
of those documents were available at 
the time of the inventory but when 
the 1st defendant was summoned to 
produce them she failed to do so. This 
circumstance has again led the High 
Court to infer that those documents 
were deliberately kept back in order 
to suppress material evidence support- 
ing the plaintifls’ case. Two of the 
important dociiments produced into 
court namely Exhs. 501 and 503 were 
found to have been tampered with. 
Exh. 501 appears to be a register of 
the temple properties but the title 
page of that book has been mutilated. 
The top portion of that page had be«i 
clearly cut and removed. It is reason- 
able to assume that the portion that 
has been removed contained the title 
of the register. Possibly it mention^ 
that it is the property register of Shree 
Gokulnathji’s temple. It is reasonable 
to draw this inference from the sur- 
rounding circumstances. Exh. 503 is 
the register relating to the expenses 
incurred for repairs of Shree Gokul- 
nathji’s temple- That register was also 
tampered with. The original book was 
not made available to us for examina- 
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tion, but the High Court which had 
the opportunity of examining that 
book has made the following remarks 
in its judgment: 

"a new slip was affixed to this docu- 
ment, and the heading which showed 
that the properties belonged to Shree 
Gokulnathji’s temple was tom out.” 
The High Court has also held that 
Exh. 633, which evidences the sale of 
S. No. 1840, was tom in such a way 
as to justify the plaintiffs’ complaint 
that in the tom portion was the des- 
cription of the Maharaj as the Vahi- 
waidar of the temple. The High Court 
observed : 

"We have looked at all these three 
documents (Exts. 501, 503 and 633) 

and we are satisfied that the complaint 
made by the plaintiffs against the 
advisers of defendant No. 1 cannot be 
said to be without substance. It seems 
to us clear, on examining these docu- 
ments that the advisers of defendant 
No. 1 have unscrupulously tampered 
v-lth the documents. This conduct 
naturally raises suspicion against the 
defence, and we would be justified in 
drawing an inference against defen- 
dant No. 1 by holding that, if the 
books of account whi^ have been 
kept back by her had been produced 
they would have supported the plain- 
Ufls’ case.” 

We agree with these observations. 

8. We may now proceed to exa- 
nUne the material on record for find- 
ing out the true character of the suit 
properties viz., whether they are pro- 
perties of a public trust arising from 
their dedication of those properties in 
favour of the deity Shree Gokulnathji 
or whether the deity as well as the 
suit properties are the private pro- 
perties of Goswami Maharaj. In her 
Written statement as noticed, earlier, 
the 1st defendant took up the specific 
plea that the idol of Shri Gokulnathji 
is the private property of the Maharaj; 
the Vallabh Cult does not permit any 
dedication in favour of an idol and in 
fact there v/as no dedication in favour 
of that idoL She emphatically denied 
that the suit properties were the 
Properties of the deity Gokiilnathji 
but in this Court evidently be- 
came of the enormity of evi- 
dence adduced by the plaintiffs, a 
totally new plea was taken namely 
that several items of the suit proper- 
ties had been dedicated to Gokulnathji 
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but the deity being the family deity of 
the Maharaj, the resulting trust is 
only a private trust. In other words 
the plea taken in the written state- 
ment is that the suit properties were 
the private properties of the Maharaj 
and that there was no trust, private or 
public. But the case argued before 
this Court is a wholly different one 
viz., the suit properties were partly 
the properties of a private trust and 
partly the private properties of the 
Maharaj. The 1st defendant cannot 
be permitted to take up a case which 
is wholly inconsistent with that plead- 
ed. This belated attempt to bypass 
the evidence adduced appears to be 
more a manoeuvre than a genuine ex- 
planation of the documentary evidence 
adduced. It is amply proved that ever 
since Mathuranathji took over the 
management of the shrine, two sets of 
accoimt books have been maintained, 
one relating to the income and ex- 
penses of the shrine and the other 
relating to that of the Maharaj. These 
account books and other documents 
show that presents and gifts used to 
be made to the deity as well as to the 
Maharaj. The two were qmte separate 
and distinct. Maharaj himself has 
been making gifts to the deity. He 
•has been, at times utUising the funds 
belonging to the deity and thereafter 
reimbursing the same. The account 
boolis which have been produced 
clearly go to show 'that the deity and 
the Maharaj were treated as two dif- 
ferent and distinct legal entities. The 
evidence afforded by the account 
books is tell-tale. In the trial court it 
' was contended on behalf of the 1st 
defendant that none of the account 
books produced relates exclusively to 
the affairs of the temple. They all re- 
cord the transactions of the Maharaj, 
whether pertaining to his personal 
dealings or dealings in connection with 
the deity. This is an obviously unten- 
able contention. That contention was 
given up in the High Court. In the 
High Court it was urged that two sets 
of account books were kept, one relat- 
ing to the income and expenditure of 
the deity and the other of the Maha- 
raj, so that the Maharaj could easily 
find out his financial commitments 
relating to the affairs of the deity. 
But in this Court Mr. Narasaraju, 
learned Coimsel for the appellant 
realising the untenability of the con- 
tention advanced in the courts below 


presented for our consideration a 
totally new case and that is that 
Gokulnathji imdoubtedly is a legal 
personality; in the past the pro- 
perties had been dedicated in favour 
of that deity; those properties are 
the properties of a private trust 
of which the Maharaj was the 
trustee. On the basis of this newly 
evolved theory he wanted to explain 
away the effect of the evidence afford- 
ed by the account books and the docu- 
ments. We are unable to accept this 
new plea. It rtms counter to the case 
pleaded in the written statement. This 
is not a purely legal contention. The 
1st defendant must have known whe- 
ther there was any dedication in 
favour of Shree Gokulnathji and whe- 
ther any portion of the suit properties 
were the properties of a private trust. 
She and her advisers must have known 
at all relevant times the true nature 
of the accounts maintained. Mr. 
Narasaraju is not right in his conten- 
tion that the plea taken by him in this 
Court is a purely legal plea. It essen- 
tially relates to questions of fact. 
Hence we informed Mr. Narasaraju 
that we will not entertain the plea in 
question. 

9. We shall now proceed to assess 
the evidence adduced in this case to 
find out whether the plaintiffs have 
succeeded in establishing that the suit 
temple and the properties annexed 
thereto constitute a public trust. 
Before doing so, it is necessary to exa- 
mine certain basic contentions advanc- 
ed on behalf of the appellant. It is 
the case of the appellant that Vallabh 
Sampradayees cannot worship in a pub- 
lic temple; according to their cult they 
can have the Darshan of one or the 
other swaroops of Lord Krishna in the 
house of their Maharaj. In other words 
their cult prohibits public worship. 
They can only worship through their 
Maharaj and that too in his Haveli. In 
support of this contention great deal 
of reliance was placed in the High 
Court and the trial court on the views 
expressed by Dr. Bhandarkar in his 
Works on 'Vaishnavismj S'aivism and 
Minor Religious systems'. The views 
expressed by Dr. Bhandarkar had 
greatly weighed with the trial coiurt 
and it is mainly on the basis of those 
vdews, the trial court rejected the 
plaintiffs’ suit. The High Court after 
examining the doctrines of Vallabha 
School, its tenets and usages as well 
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as the views expressed by eminent 
writers like Dr. Radhakrishnan and 
Dasgupta came to the conclusion that 
it would not be correct to say that 
worship in public temple is prohibiteH 
by the Vallabh cult though in the 
absence of any positive evidence it 
may be taken that the place where 
the Vallabha Sampradayees worship is 
a private temple. It is not necessary 
for us to go into that controversy in 
view of the decision of this Court in 
Tilkayat Shri Govindlalji MaharaJ v- 
State of Rajasthan, 1964-1 SCR 561 = 
(AIR 1963 SC 1638). In that case this 
court was called upon to consider 
whether Nathdwara Temple in Udai- 
pur, a temple founded by the Vallabha 
Sampradayees is public temple or not 
After examining the various treatises 
on the subject including Dr. Bhandar- 
kar’s book on 'Vaishnavism, S'aivism 
and Minor Religious Systems’, this 
Court observed at p. 585 of SCR) =» 
(at page 1648 of AIR). 

‘'Therefore, we are satisfied that 
neither the tenets nor the religious 
practices of the Vallabha school neces- 
sarily postulate that the followers of 
the school must worship in a private 
temple. Some temples of this cult may 
have been private in the past and some 
of them may be private even today. 
Whether or not a particulair temple is 
a public temple must necessarily be 
considered in the light of the relevant 
facts relating to it. There can be no 
general rule that a public temple is 
prohibited in Vallabha School.” 

10. In view of this decision Mr. 
Narasaraju, learned Counsel for the 
appellant did not press forward the 
contention that the Vallabha School 
prohibits worship in public temple. 

11. Yet another contention taken 
on behalf of the appellant is that the 
architecture of the building in which 
Gokulnathji is housed and the nature 
of that building is such as to show 
that it is not a public temple. It was 
urged that Aat building’ does not 
possess any of the chararteristics of a 
Hindu temple. It has not even a dome. 
This contention again has lost much of 
its force in view of the decision of this 
Court referred to earlier. Evidence 
^tablishes that Vallabha’s son and his 
immediate successor Vithaleshwar had 
laid down a plan for the construction 
of temples by the Vallabha Sampra- 
oayees. He did not approve the idea of 


constructing rich and costly buildtogs 
for temples. Evidently he realised 
that religious temple buildings were 
not safe under the Mohommedan rule. 
For this reason he advised his fol- 
lowers to construct temples of ex- 
tremely simple type. The external 
view of those temples gave the ap- 
pearance of dwelling houses. It ap" 
pears to be a common feature of the 
temple belonging to the Vallabha 
Sampradayees that the ground-floor is 
used as the place of worship and the 
first floor as the residence of Goswami 
Maharaj. Therefore the fact that 
Gokulnathji temple at Nadiad had the 
appearance of a residential hoi^e does 
not in any manner militate against 
contention that the temple in question 
is a public temple. 

12. It was said that according to 
the usage prevailing in that temple, 
the public are asked to enter the 
temple only after the Maharaj had 
finished his worship- This circum- 
stance again is of no consequence. 
Each sect nay each temple has its o^ 
customs. The usage pleaded by the 
appellant is not inconsistent with that 
temple being a public temple. The 
appellant attempted to prove that on 
two occasions certain individuals were 
forbidden from entering the temple. 
In the first place this plea has not been 
satisfactorily established. Further ac- 
cording to the evidence adduced on 
behalf of the appellant those indivi- 
duals were kept out of the temple be- 
cause of some act of indiscipline on 
their part. The power to manage a 
temple includes within itself the power 
to maintain discipline within the pre- 
oncls of that temple. 

13. The only other rircumstance 
relied on by the appellant to establish 
that the temple in question is not a 
public temple is that the sale proceeds 
of Nagarwad Haveli were credited to 
the account of the Maharaj. The learn- 
ed Judges of the High Court have 
carefully looked into that aspect. After 
examining the relevant evidence on 
r^rd they amved at the conclusion 
that though initially the amount in 
question was credit^ to the account 
of the Maharaj at a subsequent stage 
it was transferred to the account of the 
t^ple by means of adjustment entries. 
The learned Counsel for the app^ant 
was imable to satisfy us that this con- 
tdusion of the High Court was incor- 
rect. 
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14. We shall now see how far the 
plaintiSs have succeeded in establish- 
ing that Gokulnathji Mandir is a pub- 
lic Mandir. The burden of establish- 
ing that fact is undoubtedly on them. 

15. Though most of the present day 
Hindu public temples have been foimd- 
ed as public temples, there are 
instances of private temples becoming 
public temples in course of time. 
Some of the private temples have ac- 
quired great deal of religious reputa- 
tion either because of the eminence of 
its founder or because of other circum- 
stances. They have attracted large 
number of devotees. Gradually in 
course of time they have become pub- 
lic temples. Public temples are gene- 
rally built or raised by the public and 
the deity installed to enable the mem- 
bers of the public or a section thereof 
to offer worship. In such a case the 
temple would clearly be a public 
temple. If a temple is proved to have 
originated as a public temple, nothing 
more is necessary to be proved to 
show that it is a public temple but if 
a temple is proved to have originated 
as a private temple or its origin is im- 
known or lost in antiquity then there 
must be proof to show that it is being 
used as a public temple. In such cases 
the true character of the particular 
temple is decided on the basis of vari- 
ous circumstances. In those cases the 
courts have to address themselves to 
various questions such as — 

(1) Is the temple built in such im- 
posing manner that it may prima facie 
appear to be a public temple? 

(2) Are the members of the public 
entitled to worship in that temple as 
of right? 

(3) Are the temple expenses met 
from the contributions made by the 
public? 

(4) Whether the sevas and utsavas 
conducted in the temple are those 
usually conducted in public temples? 

(5) Have the management as well as 
the devotees been treating that temple 
as a public temple ? 

16. Though the appearance of a 
temple is a relevant circumstance, it 
is by no means a decisive one. The 
architecture of temples differs from 
place to place. The circumstance that 
the public or a section thereof have 
been regularly worshipping in the 
temple as a matter of course and they 


can take part in the festivals and cere- 
monies conducted in that temple ap- 
parently as a matter of right is a 
strong piece of evidence to establish 
the public character of the temple, if 
votive offerings are being made by the 
public in the usual course and if the 
expenses of the temple are met by 
public contribution, it is safe to pre- 
sume that the temple in question is a 
public temple. In brief the origin of 
the temple, the manner in which ' its 
affairs are managed, the nature and 
extent of gifts received by it, rights 
exercised by the devotees in regard to 
worship therein, the consciousness of 
the manager and the consciousness of 
the devotees themselves as to the 
character of the temple are factors 
that go to establish whether a temple 
is a public temple or a private temple. 
In Lakshmana v. Subramania, AIR 
1924 PC 44, the Judicial Committee 
was dealing with a temple which was 
initially a private temple. The Mahant 
of this temple openeci it on certain 
days in each week to the Hindu public 
free to worship in the greater part of 
the temple, and on payment of fees in 
one part only. The income thus re- 
ceived by the Mahant was utilised by 
him primarily to meet the expenses of 
the temple and the balance went to 
support the Mahant and his family. 
The Privy Council held that the con- 
duct of the Mahant showed that he 
had held out and represented to the 
Hindu public that the temple was a 
public temple at which all Hindus 
might worship and the inference was, 
therefore, that he had dedicated it to 
the public. In Mimdacheri Roman v. 
Achutan Nair, 61 Ind App 405 = (AIR 
1934 PC 230), the Judicial Committee 
again observed that the decision of 
the case would depend on the in- 
ferences to be derived from the evi- 
dence as to the way in which the 
temple endowments had been dealt 
with and from the evidence as to the 
public user of the temples. Their Lord- 
ships were satisfied that the docu- 
mentary evidence in the case conclu- 
sively showed that the properties 
standing in the name of the temples 
belonged to the temples and that the 
position of the manager of the temples 
was that of a trustee. Their Lordships 
further, added, that if it had been 
shown that the temples had originally 
been private temples they would have 
been slow to hold that the admission 



2032 S. C. [Prs. 16-20] G. S. Mahalaxmi v. 

of the public in later times posably 
owing to altered conditions would 
affect the private character of the 
trusts. In Deoki Nandan v. Murlidar, 
1956 SCR 756 = (AIR 1957 SC 133), 
this Court observed that the issue 
whether a reli^ous endovmient ^ a 
public or a private one is a mixed 
question of law and fact, the decision 
of which must depend on the applica- 
tion of legal concepts of a public and 
private endowment to the facts found. 
Therein it was further observed that 
the distinction between a public and 
private endowment is that whereas in 
the former the beneficiaries, which 
means the worshippers, are specific 
individuals and in the latter the gene- 
ral public or class thereof. In that 
case the plaintiff sought to establish 
the true scope of the dedication from 
the user of the temple by the public. 
In Narayan Bhagwant Rao Gosavi 
Balajiwale v. Gop^ Vinayak Gosavi, 
(1960) 1 SCR 773 (AIR I960 SC 100) 
this Court held that the vastness of 
the temple, the mode of its construc- 
tion, the long luer of the public as of 
right, grant of land and cash by the 
Rulers taken along with other relevant 
factors in that case were consistent 
only with the public nature of the 
temple. 

17. In examining the evidence ad- 
duced by the plaintiffs in proof of the 
fact that the temple in question is a 
public temple we have to bear in mind 
the tests laid down by the courts for 
determining whether a given temple 
is a public temple or not. 

18. The case for the plaintiffs is 
that this temple originated as a public 
temple. According to them it was 
founded long before Mathuranathji 
was bom; the idol of Gokulna^ji was 
originally worshipped at Nagarwad 
and later on the suit temple was built 
and that idol installed therein. We 
have earlier seen that the case of the 
1st defendant on this point was that 
the idol of Gokulnathji was the pri- 
vate property of MathuranathjL 
llathuraathji brought that idol along- 
with him when he came to Nadiad and 
worshipped the same as his private 
deity. This part of her case was given 
up at a later stage, and she put for- 
ward a new case to the effect that the 
idol of Gokulnathji was brought by 
me ancestors of Mathuranathji to 
Kadiad and it is they who started 
worshipping that idol at Nadiad. From 
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tlUs it is clear that the appellant has 
no consistent case as to the origin of 
the worship of Gokulnathji at Nadiad. 
The new plea put forward by her was 
evidently intended to meet the evi- 
dence adduced to show that the idol of 
Gokulnathji was being worshipped at 
Nadiad even before Mathuranathji was 
bom. In order to show that the idol 
of Gokulnathji was being worshipped 
in Nadiad even in the I8th century, 
oral evidence of local repute has been 
adduced by the plaintiffs. In the very 
nature of things that evidence cannot 
but be inconclusive. In this connec- 
tion the plaintiffs have also placed 
reliance on Exh. 791, an extract show- 
ing the list of Devasthans in the 
Parganaof Nadiad to which the former 
Baroda State was making contribu- 
tions, one of such Devasthan is the 
"Shree Gokulnathji". This extract re- 
lates to Fasli Samvat 1833 (i. e., 1781- 
82 A. D.). On the basis of this Exhi- 
bit, we are asked to conclude that the 
suit temple was in existence even 
before 1781-1782 A. D. The evidence 
afforded by this document undoubtedly 
probabilises the version of the plain- 
tiffs but it cannot be said vdth any 
definiteness that the entry in question 
relates to the suit temple. Therefore, 
it is not possible to come to a positive 
conclusion that the suit temple 
originated as a public temple nor there 
is any conclusive evidence before us to 
determine the date of its origin. All 
that we can say is that the origin 
of this temple is lost in antiquity. 
Therefore for determining whether it 
is a public temple or not we must de- 
pend on other circumstances. 

19. It is established by the evidence 
on record that Gokulnathji is neither 
the Nidhi Swaroop nor Seva Swaroop 
of Mathuranathji’s branch. Therefore 
it is unlikely that Mathuranathji 
branch would have installed the idol 
of Shree Gokulnathji for their private 
worship though the idol of Shree 
Gokulnathji is one of the Swaroops of 
Lord Krishna. The plea taken by the 
^ppollsnt that Gokulnathji was one of 
the Nidhi Swaroop given to the branch 
of Mathuranathji by Vallabha is op- 
posed to the documentary evidence 
produced by herself. That plea has 
not been pressed before us for our 
acceptance. 

20. From the account books pro- 
duced in this case, it is clear that ever 
Since 1865 two sets of accounts bad 
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been maintained by the Maharaj. one 
relating to the temple and another 
relating to him. The temple accounts 
are referred to as "Nichena Khata” 
and Maharaj’s accounts as "Upama 
ipiata”. At this stage we may empha- 
size that the evidence disclosed that 
the entire ground floor is being used 
as the place of worship of Gokulnathji 
and upstairs portion as the residence 
of the Maharaj. For the years 1877 to 
1892, no books of accounts have been 
produced. The appellant has stated 
that these books are not with her. But 
this is not a satisfactory explanation 
for their disappearance. The temple 
accounts for the years 1892 to 1894 
have been produced but the personal 
accounts of the Maharaj for those 
years have not been produced. Again 
for the years 1900 to 1907. only the 
temple accounts have been produced 
but for the period from 1908 and 1934 
both the sets have been produced. 
Again for the period 1935 to 1943. only 
the temple account books have been 
produced and not the personal account 
books of the Maharaj. This pick and 
choose method adopted in the matter 
of producing account books unmistak- 
ably indicate that the appellant was 
deliberately keeping back unfavoura- 
ble evidence. Evidence on record esta- 
blishes that some of the documents 
which were there at the time of the 
inventory were not produced when 
summoned. Under those circumstances 
the High Court was justified in draw- 
ing an adverse inference against the 
appellant. 

21. The existence of two sets of ac- 
counts clearly goes to indicate that the 
Maharaj had always considered the 
temple as an entity different from 
themselves. That circumstance goes to 
negative the contention of the appel- 
lant that the deity was owned. by the 
Maharaj and therefore the deity as well 
as the suit properties are his private 
properties. 

22. Right back in 1861 under a gift 
deed executed by a devotee by name 
Bai Jasubai, two fields and a house 
were gifted in favour of the temple of 
Gokulnathji Maharaj at Nadiad. The 
properties gifted by Jasubai were sold 
in 1865 and the sale proceeds credited 
in the 'Nichen Khata’. In 1865 when 
Sri Vrajratna Maharaj left Nadiad he 
made a present of Rs. 5/- to the idol 
of Shree Gokulnathji. This was also 
credited in the 'Nichen Khata’. 
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23. Then we come to Ex. 593, an ap-. 
plication made by several merchants 
and other residents of Nadiad to the 
Collector of Kaira in the year 1866, 
That application recites that the ances" 
tors of the applicants had volunteirily 
levied a cess known as Laga on several 
articles for the benefit of .the suit 
temple. Originally this Laga was 
separately recovered from the devotees 
by the Maharaj but later on at the re- 
quest of the merchants the same used 
to be recovered by the Govemmenf 
along with the custom duty and 
made over to Maharaj for the benefit 
of the temple. Therein it was prayed 
that the newly established munici- 
pality should be directed to collect the 
Laga along with its dues and make it 
over to the Maharaj. That application 
was signed by a large number of per- 
sons. That application inter aha 
states: — 

"There is a temple of Shree Gokul- 
nathji at Nadiad. A son of our precep- 
tor, Shree Goswami MathuranathjH 
performs the seva in the said temple. 
Our ancestors have granted for his ex- 
penses from the town a laga on seve- 
ral articles which may be received, a 
list whereof is enclosed herewith” 

The signatories to that application 
must have been familiar with the 
history of the suit temple. We can 
reasonably assume that the facts stated 
therein are correct. 'Those facts sup- 
port the case of the plaintiffs. 

24. We next go to the entries in 
the account books. In the temple 
accounts for the year 1870, there 
is a credit entry of Rs. 27/4/-- It 
is in respect of the fine imposed by 
the Mahajan on three persons who ap- 
pear to have played mischief at the 
time of darshan. This entry clearlj* 
shows that the supervision of the 
temple, in a general sense, vested in 
the Mahajan of the place. It appeam 
from the accounts that in 1874, the 
Mahajan examined the account books 
of the temple — see Eidi. 308. This con- 
duct on the part of the Mahajan 
would be inconsistent with the appel- 
lant’s claim that Gokulnath’s shrinr 
is her private property. In 1881 one 
Bai Harkore under her will made 
certain bequests in the name of the 
Gokulnathji Maharaj at Nadiad 
for providing Samagri for Shree 
Gokulnathji. This is a bequest to the 
idol. Therein there is no reference to 
the Maharaj. Then we come to 
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Exh. 534. under which a substantial 
portion of lot No. 1 of the suit pro- 
perties wherein the temple is situated 
was purchased on April 4, 1835 The 
sale deed was taken in the name of 
Pari Pranvallabh Vrajlal and others 
on behalf of Shree Gokulnathji of 
Nadiad. This is a clear indication 
that the deity of Gokulnathji was 
treated by the devotees as an indepen- 
dent legal entity. Further the impor- 
tance of this document is that it is 
taken in the name of the representa- 
tives of the public and not in the name 
of the Maharaj. Under Exh. 691, a 
gift was made m 1883 m the name of 
Vrajratnalalji for and on behalf of 
Shree Gokulnathji temple. The donor 
paid Rs 1.200 and desired that a meal 
of six breads every day should be 
given till the temple exists to the per- 
son whom the Maharaj would name 
and if the person named by the Maha- 
raj does not come to take the meal 
the same should be given to any visi- 
tor to the temple. Still more signifi- 
cant is the bequest contained in 
Exh. 512, the will executed by one 
Bai VasanL Under this will two be- 
quests were made, one in favour of 
the temple of Shree Gokulnathji and 
the other in favour of the Maharani 
Vahuji who was then the Maharani of 
the temple. This will was executed 
on September 20, 1897 Under a prior 
will executed by the same devotee 
(Exh. 189). the same distinction 
between the Maharaj and the temple 
is to be found. Thai document was 
executed in 1888. Similarly when 
bhels (presents) were made by the 
devotees to the idol as well as to the 
Maharaj, they were separately credit- 
ed in the respective account books. 
As an illustration, we may refer to 
entries in the account books for the 
year 1G9G. Therein Rs. 22 was credit- 
ed to the temple accounts and Rs. 5 to 
the Maharaj’s personal account. The 
account books clearly show the various 
presents made to the temple as well as 
to the Maharaj. 

25. It is established by evidence 
that in 18% when the question of 
taxing the income ■ of the 'Afaharai 
came up for consideration, the Maharaj 
pleaded that the income of the temple 
cannot be treated as his income ^e 
balance sheets prepared in that con- 
nection showed the income of the 
temple separately from that of the 
Maharaj. The correspondence t^t 


Shah Ranchhoddas (Hegde J.) A. LB. 

passed between the Maharaj and the 
authorities in that connection esta- 
blishes beyond doubt that the Maha- 
raj did not treat the income of the 
temple as his income. The contention 
that the admission in question was 
made under wrong advice receives no 
support from the evidence on record. 
Similarly with regard to the payment 
of the municipal tax, the properties 
of the Maharaj had been treated separ- 
ately from that of the temple. 

26. In 1907 one Shah Chaganlal 
made a gift of some property to the 
temple, "l^at property was subject 
to a mortgage. The donor directed 
that the Maharaj of the temple 
should divide the annual income of 
the mortgaged property into nine 
shares, out of which one share should 
be given for the samagri of Shree 
Gokulnathji on Posh Vad 3rd of every 
year and eight shares of the income 
should be given for the samagri of 
the said Gokulnathji every year oo 
Vaishakh Sud 8th. In that document 
the Maharaj was shown as the agent 
of the temple. This property was 
subsequently sold and the sale pro- 
ceeds were credited to the temple 
accounts. The accounts show numer- 
ous other instances of receipts and ex- 
penses relating to the temple as dis- 
tinguished from that of the Maharaj. 
The High Court has enumerated those 
receipts and expenses with . elaborate 
fulness. It would be supi-rfluoiis to 
refer to them. The above-mentionrf 
instances go to falsify the contention 
of the appellant that the idol of Shree 
Gokulnathji was the private property 
of the Maharaj. On the other hand 
they establish that the temple in ques- 
tion was treated by all concerned as 
a public temple. 

27. In proof of her case that tfie 
suit temple and the properties are 
individual properties of the Maha- 
raj, the appellant relied on the 
wills executed by Vrajratanlaljl 
in 1882 and Maharani Vahuji In 
1898. Under the former the testa- 
tor provided for the manage- 
ment of the properties mentioned 
therem after 1^ death. Therein he 
asserted his right to make vahivat 
according to his pleasure of movable 
and immovable properties shown in 
the will during his lifetime. One of 
the stipulations in the will was that 
if he dies leaving no son, natural ex 
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adopted, those properties should go to 
his wife, as owner subject to the con- 
dition that the expenses of worship of 
"his Shree Thakorji” according to 
usage should come out of its income. 
There are similar assertions in the 
will executed by Maharani Vahuji in 
1898. These statements are at best 
seif serving statements. They have 
Kttle evidentiary value. They are 
likely to have been made by the exe- 
cutants of those wills under a mis- 
conception as to their rights. If the 
account books for the years 1877 to 
1892 had been produced we would 
have been able to find out how 
Vrajratanlalji himself dealt with the 
properties of the temple. 

28. There is clear, consistent and 
reliable evidence to show that Val- 
labha Sampradaees have been wor- 
shipping in the suit temple as of 
right. There is also evidence to show 
that the temple has all along been 
primarily maintained from the contri- 
butions made by the devotees belong- 
ing to the Vallabha School. The suit 
temple appears to be an important 
temple attracting a large number of 
devotees. Utsavas and other festivals 
are performed in that temple in a 
reasonably grand scale. The devotees 
as well as the Maharaj were treating 
that temple as a public temple. From 
the facts proved we have no hesita- 
tion in agreeing with the High Court 
that the temple in question is a public 
temple. 

29. This takes us to the question 
whether all or any of the properties 
detailed in the plaint schedule are 
proved to be that of the temple. We 
have earlier come to the conclusion 
that the temple has been getting sub- 
stantial contributions from its devo- 
tees in diverse ways. It was also 
the recipient of several gifts. It had 
adequate resources to make the ac- 
quisitions "with which we are concern- 
ed in this case. The temple is ex- 
clusively managed by the Goswamiji 
Maharaj. It maintains regular ac- 
counts. Maharaj also maintains his 
separate accounts. Therefore it was 
easy for the appellant to prove the 
source from which the acquisitions in 
question were made and how their 
income was treated. The appellant 
has led no evidence to show that they 
were her own properties. She has 
failed to produce some of the accounts 
relating to the relevant periods. In 


this background let us proceed to 
examine the title to the suit proper- 
ties. 

30. Lot No. 1 is the site in which 
the suit temple is situate. It was 
conceded on behalf of the appellant 
that if we come to the conclusion that 
the suit temple is a public temple 
that item of property will have to be 
considered as the property of the 
temple. Lot No. 2 is the garden land 
in Survey No. 2031. It is used for 
raising flowers for worship in the 
temple. That land appears to have 
been granted to Mathuranathji but 
the appellant admitted in her deposi- 
tion that item of property was at all 
time managed by the Haveli and who- 
ever is the owner of the Haveli is the 
owner of the garden. This admission 
is corroborated by considerable other 
evidence. Vaishnav merchants of 
Nadiad contributed for the expenses 
of installation of an electric piunp in 
that garden and for its subsequent re- 
pairs. All expenses incurred for that 
garden have always been debited and 
all income received therefrom credit- 
ed to the temple accounts. That gar- 
den is included in the Patriks of the 
temple property, prepared long before 
the present dispute arose. When a 
part of that property was compulsori- 
ly acquired on three different occa- 
sions, the compensation received was 
credited to the temple accoimt These 
circumstances conclusively establish 
that lot No. 2 is temple property. 

31. Lot No. 3 is the building known 
as Goshala. Its survey No- is 994. It 
is used for the purpose of tethering 
the cows reared for supplying nulk 
and butter for the worship of Bal- 
krishnalalji, one of the deities install- 
ed in the temple. This property is 
included in Exs. 500 and 501. It is 
shown in the property register as the 
property belonging to the Devasthan 
Charity. The balance sheet prepared 
in 1896 treats the rent of the shops 
and houses in that site as the income 
from temple properties — See 
Exh. 1048. We think the High Court 
was right in concluding on the basis 
of this evidence that that item be- 
longs to the templa 

32. Lot No. 4 is a shop bearing 
city survey No. 720. This property 
was gifted by Kuber Jetha Vashram 
as per his will Exh. 673 for the sama- 
gri of the temple. The bequest is 
made in favour of Shree Gokulnalhii 
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Maharaj. Hence this is clearly an 
Item of property belonging to the 
suit temple. 

33. Lot No. 5 is survey No. 121. 
It is gifted under Exh. 610 dated 
June 29. 1868. The gift is purported 
to have been made in favour of the 
Maharai but the income from this 
property has always been credited to 
the temple accounts, the earliest 
entry being that of the year 1870 In 
the property register, this property 
Is shown as temple property and the 
rent note Exh- 535 is taken in the 
name of the Vahivatdar of Shree 
GokulnathjL Hence this item of the 
property should also be held to be 
that of the temple- 

34. Lot No. 6 consists of 14 small 
Items of property. They are all agri- 
cultural fields They have been shown 
In the property register as the proper- 
ties of the temple. Out of 14 items in 
this lot. items Nos. 6. 9. 11, 12 and 14 
originally belonged to the Maharaj 
but they have been all along dealt 
with by the Maharaj as temple pro- 
perty Item No. I in lot No. 6 belongs 
to the temple. The mortgage Exh. 608 
relates to this item and the same was 
executed in favour of the temple on 
May 17, 1897. A rent note in respect 
of this property was taken on April 
22. 1915 in the name of the Vahivat- 
dar of the temple Items 2, 3 and 4 of 
that lot are shown in the record of 
rights in the name of the Maharai 
but the income from those properties 
and the expenses incurred for the 
same have always been entered in the 
temple accounts. Item 5 of this lot 
had been gifted to the temole under 
Exh. 1049. Item 8 of this lot had been 
purchased in the name of the Maha- 
rani Vahuji on June 2. 1897 for 
Rs. 1150. The income of this property 
has been shown in the temple ac- 
counts. So far as item 10 is concerned 
though the record of rights stands in 
the name of the Maharaj personally. 
Its sale price (Rs. 800-0-6) has been 
credited to the temple accounts. From 
all this it is clear that the temple is 
the owner of Jot No. 6. 

35, Now coming to lot Na 7, the 
entries in the account books • clearly 
show that this is temple property. 
The consideration for the purchase of 
a portion of it was paid from the tem- 
ple funds. A portion of that property 
had been gifted to the temple tmder 
Exh. 461. 
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36. Lot No. 8 was purchased in 
1877 from the temple funds and lot 
No. 13 was gifted to the temple. Lot 
No 9 was received by the temple 
under will Exh. 512 and lot No. 10 was 
always treated as temple property in 
the account books. So also lots Nos. 11 
and 12. Similarly lots Nos. 13 and 14 
were always being treated as temple 
properties. We are in agreement with! 
the learned judges of the High Court) 
that the properties detailed in the 
plami schedule are all temple proper-) 
ties. 

37- For the reasons mentioned 
above this appeal must fail. But be- 
fore we conclude we should like to 
clarify one aspect which undoubtedly 
is implicit in the judgment of the 
High Court. The Goswami Maharajs 
or Maharanis are not mere managers. 
In the temples belonging to the Val- 
labha School they have an important 
place. The Maharaj is the Maha Pra- 
bhu The Vallabh devotees worship 
their deity through him. It is true 
that the income from temple proper- 
ties has to be primarily used for the 
expenses of the sevas and utsavas in 
the temple, the upkeep, renovation 
and improvements of the temple pre- 
mises but subject to these demands, 
the Maharaj has a right to utilise the 
temple income in maintaining himself 
and his family in a reasonably com- 
fortable manner. The learned Coun- 
sel for the plaintiffs conceded this 
position. This suit has been brought 
by the plaintiSs with the sole purpose 
of preserving the temple’s assets and 
maintaining its dignity. 'Ihey do not 
want lo undermine the position or 
prestige of their Maha Prabhu. 

38. In the circumstances of the 
case we see no useful purpose in 
directing the appellant to pay the 
costs of the plaintiffs in this appeal- 
She can only pay the same from tem- 
ple funds. The alienees have not ap- 
pealed against the judgment of the 
High Court. When we mentioned this 
aspect to Mr. S. T. Desai. learned 
Counsel for the plaintiffs he indicated 
that the parties may be left to bear 
their own costs in this appeal. 

39. For the reasons mentioned 
above this appeal is dismissed but we 
make no order as to costs. 

Appeal dismissed. 
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(From Andhra Pradesh: 1966-2 Andh 
LT 27) 

V. RAMASWAMI AND L D. DUA JJ- 

Navalkha and Sons, Appellants v. Sri 
Ramanya Das and others. Respondents. 

Civil Appeals Nos. 1085 and 1086 of 
1967, D/- 27-10-1969. 

(A) Companies (Court) Rules (1959), 
B. 273 — Sale subject to confirmation 
' — Property does not vest in auction 
purchaser unless sale is confirmed — 
Before confirmation Court must satisfy 
itself that price fetched is reasonable 
— Sale confirmed without being so 
satisfied — Confirmation is not proper 
exercise of jurisdiction — (Civil P. C- 
11908), O. 21, R. 92). 

Where the acceptance of the offer by 
the Commissioners is subject to confir- 
mation of the Court the offerer does 
not by mere acceptance get any vested 
right in the property so that he may 
demand automatic confirmation of his 
offer- The condition of confirmation by 
the Court operates as a safeguard 
against the properts' being sold at in- 
adequate price whether or not it is a 
consequence of any irregularity or 
fraud in the conduct of the sale. In 
every case it is the duty of the Court 
to satisfy itself that, having regard to 
the market value of the property, the 
price offered is reasonable. Unless the 
Court is satisfied about the adequacy 
of the price the act of confirmation of 
the sale would not be a proper exer- 
cise of judicial discretion. AIR 1921 
Mad 286 and AER 1925 Mad 318 and 
AIR 1940 Mad 42 and AIR 1951 Mad 
986, Ref. (Para 6) 

(B) Companies (Court) Rules (1959), 
R. 273 — Sale held not by public auc- 
tion and without due publicity — - Cou- 
Srmation of such sale — Prejudice is 
inherent — Court in appeal will set 
aside confirmation. 

Rule 273 of the Companies (Court) 
Rules proxndes that all sales shall be 
made by public auction or by inriting 
sealed tenders or in such manner as 
the Judge may direct. Where the auc- 
tion in question no doubt was conduct- 
ed in a public place but it was not a 
public auction inasmuch as it was not 
open to the general public but was 
confined to two named persons, and 
secondly it was not h eld after due 
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in question was not a public 
sale which implies sale after giving 
notice to the public wherein every 
member of the public is at liberty to 
participate- The denial of opportu- 
nity to purchase the property by per- 
sons who would have taken part in 
the auction bid but for want of notice 
is a serious matter. (Para 8) 

It is true that the discretion exercis- 
ed by the Judge in confirming the sale 
ought not to be interfered with unless 
the Judge has gone wrong on principla 
Tlie prejudice was inherent in the 
method adopted inasmuch as there 
was no publicity and the auction 
through public was confined only to 
two persons. In these circumstances 
the Company Judge ought not to have 
confirmed the bid offered in such an 
auction. (Para 8) 

Cases Referred: Chronological Paras 
(1951) AIR 1951 Mad 986 
(V 38) = 1951-2 Mad LJ 353, 

A- Subbaraya Mudaliar v. 

K- Sundararajan 6 

(1940) AIR 1940 Mad 42 (V 27) = 

50 Mad LW 699, S. Soundara- 
rajan v. Mahomed Ismail 
M/s. Roshan and Co- 6 

(1925) AIR 1925 Mad 318 (V 12) = 

82 Ind Cas 793, Rathnasami 
Pillai V. Sabapatlii Pillai 6 

(1921) AIR 1921 Mad 286 (V 8) = 

24 Mad LW 35, Gordhan Das 
Chuni Lai v. Kathimathinatha 
Pillai 6 

The following judgment of the Court 
was delivered by 

RAMASWAMI, J. : These appeals 
are brought by certificate from the 
judgment of the Andhra Pradesh High 
Court dated September 24, 1965 in 

O. S. A. Nos. 3 and 4 of 1965. 

2. In the winding up proceedings 
of Hyderabad Vegetable Products Co., 
Ltd. (in liquidation) the 5th respon- 
dent (Official Liquidator) sought per- 
mission of the Court for the sale of 
immovable and movable properties and 
actionable claims of the Company. 
This application was Company Appli- 
cation No. 67 of 1963. A shareholder 
of the Company one Sirajuddin Babu 
Khan also made an application C. A 
No. 93 of 1964 to a similar effect. On 
these applications an order was passed 
b 3 ' Jagan Mohan Reddi J., on April 17, 
1964 appointing respondents 2, 3 and 4 
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as Joint Commissioners for the pur- 
pose of selling immovable and movable 
properties and actionable claims of 
the aforesaid Company in accordance 
with the terms and conditions mention- 
ed in the order. Accordingly a sale 
proclamation August 1. 1964 was 
drawn and issued by the respondents 2 
to 4 inviting offers for the purchase of 
movable and immovable properties 
and actionable claims of the Company 
as a single unit. According to the 
terms and conditions of sale the com- 
missioners were not bound to accept 
the highest offer and were at liberty 
to reject any offer ydthout assigning 
any reason. Immediately after the of- 
fer was accepted by the commissioners 
the offeror had to deposit IS per cenL 
of the offer amount as initial deposit 
and the balance of the amount together 
with the amount required on non-judi- 
ci^ stamp paper within 15 days from 
the date of acceptance. Acceptance of 
the oSer by the Commissioners was 
subject to the condition of confirma- 
tion by the High Court and the offeror 
was entitled to take delivery of posses- 
sion of the properties only after such 
confixmation. It was made abundantly 
clear in clause 16 that in all matters 
relating to the sale of the properties 
the de^on of the Commissiosers shall 
be final and shall be binding subject 
to the control of the High Court- One 
of the conditions also was that the 
proclamation of sale was to be adver- 
tised twice in each of the five leading 
dailies The Statesman. The Times of 
India, The Hindu, Indian Express and 
the Blindustan limes to ensure wide 
publicity and the Commissioners were 
also required to get the proclamation 
printed and distributed among the 
likely purchasers. The Commissioners 
got published the proclamation in four 
leading dailies only; The ffindu. Indian 
Express, The Statesman and the 
Hindustan Times- No publication was 
made in the Times of India nor was 
the advertisement made twice in any 
of the said newspapers. In two of them 
there were two insertions but in the 
remaining papers there was only one 
insertion. In addition to the advertise- 
r8?nt the Commissioners got printed 
300 copies and posted them to various 
industrial concerns. The last dale fix- 
ed for the receipt of the oilers was 
September 8. 1964. Not even a single 
offer was received by that time. The 
lime for receipt of offers was extend- 
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ed by the Court to the end of Novem- 
ber, 1964 at the instance of the Com- 
missioners. TTie appellant Navalkha 
and Sons happened to be the sole of- 
feror. It has offered a sum of Rupees 
7,91,001/- which was made of Rupees 
2.50,000/- for the immovable property 
and Rs 5,41,001/- for the machinery. 
It made no offer for the actionable 
claims The appellant made deposit of 
Rs. 50,000 in the shape of demand draft 
drawn on the Stale Bank of Hydera- 
bad. The offer was accepted by the 
Commissioners on December 2, 1964- 
llie appellant was called uixin to depo- 
sit 15 per cent, of the amount of the 
offer as initial deposit immediately and 
the balance toge&er with the amoimt 
required for non-judicial stamp paper 
within 15 days from the date of accei>' 
lance. The appellant did make the 
initial deposit. ITie Commissioners 
then made an application on December 
3, 1964 to the High Coiul for confirma- 
tion of the sale. On December 11> 
1964 the High Court extended time 
for payment of the balance amount 
for two weeks. On December ' 24, 
1964 one Gopaldas Darak made an of- 
fer of Ra. 8.50,000/- saying that he 
could not offer in time because he 
came to know of the sale only two 
days prior to that date and it was due 
to the fact that there was no adequate 
publidly. To show his bona Tides he 
gave a demand draft for a sum of 
Rs. 1,00.015/-. The learned Judge decid- 
ed that the property did not fetch its 
proper price and there was possibility 
of higher bids. Instead of ihrecting a 
fresh auction or calling for fre^ offers 
the learned Judge thought it proper 
to arrange an open bid in the Court 
itself on that very day, as between 
the appellant and Gopaladas Darak. 
Before starting the bid the learned 
Judge gave time to the appellant to 
think over and say whether it was 
willing to accept the course decided 
upon and to participate in the auction 
bids. The appellant consented and 
volunteered to take part in the bid 
and became the highest bidder at 
Rs. 8,82,009/-. The learned Judge ac- 
cepted the s^d bid as final bid and 
concluded the sale in favour of the ap- 
pellant directing it to pay the balance 
of the money together vrfth the amouett 
required for non-judidal stamp on on 
(before) 31-1-1965 making it clear tbatl 
in case of default the deposit already 
made would be forfeited. The appel" 
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lant paid the balance of the amount 
on January 30, 1965. On the same 
day one Padam Chand Agarwal made 
an application (C. A. 44 of 1965) offer- 
ing Es. 10,00,000. He complained that 
publicity of the sale of the property 
was not adequately made and he came 
to know of the advertisement very 
late. He was prepared to enhance the 
offer to Rs. 10. 00. 000/- and was also 
willing to participate in open bid if the 
Court so decided with Rs. 10,00,000/- 
as initial bid. The learned Judge re- 
jected his request and by his order 
dated February 19, 1965 held that the 
sale should be confirmed in favour of 
the appellant. Aggrieved by this Order 
Padam 'Chand Agarwal filed appeal 
No. 4 of 1965. One Ramnuja Das, a 
contributory also chose to prefer an 
appeal (appeal No. 3 of 1965) against 
the order of confirmation. According 
to him, the publicity given was inade- 
quate and the first offer given by the 
appellant was too low and the Court 
has' rightly refused to confirm the ac- 
ceptance of the offer. His grievance 
was that the learned Judge should 
have held the auction only after due 
publicity but has not done so and the 
same course followed did not achieve 
the object of getting adequate price of 
the property. 

3. Both appeals 3 and 4 are, there- 
fore. directed against the confirmation 
of the’ auction sale held in Court on 
December 24, 1964. These appeals 
were allowed by Letters Patent Bench 
consisting of the Chief Justice and 
Kumarayya J.. and the order of the 
learned single Judge dated February 
19, 1965 read with his previous order 
dated December 24, 1965 was set aside. 
It was directed that the learned Judge 
should take fresh steps for the sale of 
the property either by calling sealed 
tenders or by auction in accordance 
with law. The tenders would be called 
or the auction would take place with 
the requisite condition of minimum 
offer or starting bid of Rs. 10,00,000/-. 

4. It was argued by Mr. V. S. Desai 
on behalf of the appellants that the 
discretion of the learned Company 
Judge was not erroneously exercised 
when he accepted the bid of the ap- 
pellant in the auction held on Decem- 
ber 24, 1964 and consequently there 
was no justification for the Division 
Bench to interfere with the order of 
the learned Single Judge. We are un- 
able to accept this argument as correct. 


[Prs. 2-6] S. C. 2039 

5 . Rule 273 of Companies (Court] 
Rules, 1959 is to the following effect: 

"Procedure at sale.— Every sale shall 
be held by the Official Liquidator, or, 
if the Judge shall so direct, by an 
agent or an auctioneer approved by the 
Court, and subject to such terms and 
conditions, if any, as may be approved 
by the Court. All sales shall be made 
by public auction or by inviting sealed 
lenders or in such manner as the 
Judge may direct.” 

6. The principles which should 
govern confirmation of sales are well 
established. Where the acceptance of 
the offer by the Commissioners is sub- 
ject to confirmation of the Court the 
offeror does not by mere acceptance 
gel any vested right in the property 
so that he may demand automatic con- 
firmation of his offer. The condition 
of confirmation by the Court operates 
as a safeguard against the property 
being sold at inadequate price whether 
or not it is a consequence of any 
irregularity or fraud in the conduct of 
the sale In every case it is the duty 
of the Court to satisfy itself that 
having regard to the market value of 
the property the price offered is rea- 
sonable. Unless the Court is satisfied 
about the adequacy of the price the 
act of confirmation of the sale would 
not be a proper exercise of judicial 
discretion. In Gordhan Das Chuni Lal 
v. Kanthimathinatha Pillai, AIR 1921 
Mad 286, it was observed that where 
the property is authorised to be sold 
by private contract or otherwise it is 
the duty of the Court to satisfy itself 
that the price fixed is the best that 
could be expected to be offered. That 
is because the Court is the custodian 
of the interests of the Company and 
its creditors and the sanction of the 
Court required tmder the Companies 
Act has to be exercised with judicial 
discretion regard being had to the 
interests of the Company and its credi- 
tors as well. This principle was fol- 
lowed in Rathnasami Pillai v. Saba- 
pathi Pillai. AIR 1.925 Mad 318 and 
S. Soundararajan v. Mahomed Ismail, 
M/s. Roshan and Co., AIR 1940 Mad 
42. In A. Subbaraya MorJaliar v. 

K. Sundararajan, AIR 19.51 Mad 986, if 
was pointed out that the condition of 
confirmation by the Court being a safe- 
guard against the property being sold 
at an inadequate price, it will be not 
only proper but necessary that tha 

...23 
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Court in exercising the discretion 
which it undoubtedly has of accepting 
or refusing the highest bid at the auc- 
tion held in pursuance of its orders, 
should see that the price fetched at 
the auction is an adequate price even 
though there is no suggestion of 
irregularity or fraud. It is well to bear 
m mind the other principle which is 
equally well settled namely that once 
the court comes to the conclusion that 
the price offered is adequate, no sub- 
sequent higher offer can constitute a 
valid ground for refusing confirmation 
of the sale or offer already received. 
{See the decision of the Madras High 
Court in Roshan and Co’s case, AIR 
1940 Mad 42). 

7. In the present case the Division 
Bench has come to the conclusion 
that publicity was not as wide as 
originally proposed by the Commis- 
sioners in their affidavit The publica- 
tion was made in four dailies namely 
The Hindu, Indian Express. Hindustan 
Times and The Stateman. There was 
no publication in the Times of India. 
Further out of the four newspapers in 
which publication was made only in 
two there were two insertions and in 
the remaining two there was only one 
Insertion. This was contrary to what 
the Commissioners have promised in 
their affidavit dated July 8. 1964. No 
doubt, other efforts were made for 
giving publicity but these efforts were 
not sufficient to attract more than one 
offer. When the case came for confir- 
mation on December 24. 1964 there was 
an application by Babukhan that the 
properly was of much higher value and 
that tresb. offers must be invited again 
with wider publicity. There is also the 
affidavit of the State Government 
dated August 29, 1963 in which the 
value of the property was shown as 
Rs. 13.40.000/-. Besides, on that very 
day. one Gopaldas Darak had come 
before the Court with a higher offer 
showing his bona tides and earnestness 
by depositing more than one lakh of 
rupees. He came with the complaint 
that there was not sufficient publicity 
as to attract people from the north and 
that as soon as he came to know he 
gave his offer. In these cireiimstances 
the learned single Judge was right in 
expressing his reluctance to conffnn 
the offer of Navalkha & Sons. He there- 
fore decided to have an open bid as be- 
tween the appellant and Darak in the 
court itself on that very day. The com- 


plaint of Padam Chand Agarwal is that 
the second step taken by the Singla 
Judge of holding an auction without 
giving wide publicity was not justified 
in law. Rule 273 of the Companies 
(Court) Rules provides that all sales 
shall be made by public auction or by 
inviting sealed lenders or in such man- 
ner as the Judge may direct It appears 
that on April 17. 1964 at the instance 
of the Official Liquidator and at the 
instance of a contributory the Court 
had approved of the terms and condi- 
tions of sale which provide for calling 
of sealed tenders. On December 24, 
1964 the learned Judge realised the in- 
efficacy of this course and dedded to 
abandon the original procedure and put 
the properties to auction. But havmg 
made up his mind to resort to auction 
the learned Judge confined the auction 
to only two persons namely the previ- 
ous tenderer and the fresh tenderer. 
The auction in question no doubt was 
conducted in a public place but it was 
not a public auction because it was not 
open to the general public but was con- 
fined to two named persons. Secondly 
It was not held after due publicity. It 
was held immediately after it was 
decided upon It is. therefore, obvious 
that the sale in question was not a 
public sale which implies sale after 
giving notice to the public wherein 
every member of the public is at 
liberty to partirfpate. No doubt, the 
device resorted to considerably raised 
the previous bid yet it was not an 
adequate price having regard to the 
market value of the property to which 
reference has already been made. The 
denial of opponunity to purchase the 
properly by persons who would have 
taken part in the auction bid but for 
want of notice is a serious matter. In 
our opinion the learned Judge having 
decided on December 24. 1964 that the 
property should be put to auction 
should have directed auction by public 
sale instead of confining it to two per- 
sons alone. Since there was want of 
publicity and there was lack of oppor- 
tunity to the public to take part in the 
auction the acceptance of the highest 
bid by the learned Judge was not a 
sound exercise of discretion. It is con- 
tended on behalf of the appellant that 
confirmation was discretionary with 
the court and the Division Bench ought 
not to have interfered with the discre- 
tion exercised by the Company Judge.) 
It is true that the discretion exercised 
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by the Judge ought not to be interfer- 
ed with unless the Judge has gone 
wrong on principle. As already point- 
ed out the learned Company Judge 
having decided to put the property, to 
auction went wrong in not holding the 
auction as a public auction after due 
publicity and this has resulted in pre- 
judice to the Company and the credi- 
tors in that the auction did not fetch 
adequate price. The prejudice was in- 
herent in the method adopted. The 
petition of Padam Chand Agarwal also 
suggests that want of publicity, had 
resulted in prejudice. In these circum- 
stances the Company Judge ought not 
to have confirmed the bid of the appel- 
lant in the auction held on December 
24, 1964- We are accordingly of opin- 
ion that the Division Bench was right 
in holding that the order of the Com- 
pany Judge dated February 19. 1965 
should be set aside and there should be 
fresh sale of the property either by 
calling sealed tenders or by auction in 
accordance ^vith law- The tender will 
be called or the auction will take place 
with the minimum offer or with the 
starting bid of ten lakh rupees. 

8. For these reasons we hold that 
the judgment of the Division Bench of 
the Andhra Pradesh High Court dated 
September 24, 1965 is correct and these 
appeals must be dismissed with costs. 
One set of hearing fee. 

Appeals dismissed. 
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(From Patna)* 

J. C. SHAH AND K. S. HEGDE, JJ. 
Civil Appeal No. 159 of 1969 : 

M/s. Shree Krishna Gyanodaya 
Sugar Ltd., Appellant v. The State of 
Bihar and others. Respondents. 

Civil Appeal No. 291 of 1969: 

M/s- Laxmi Narain Ram Narain, 
Appellant v. The State of Bihar and 
others, Respondents. 

Civil Appeal No. 371 of 1969 : 

M/s. Lakshminarain* Ramnarain, 
Lalpur, Appellant v. M/s. Shree Kri- 
shna Gyanodaya Sugar Ltd. and others. 
Respondents. 
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AND 

Petn. for Special Leave to Appeal 

(Civil) No. 999 of 1969 : 

M/s. Shree Krishna Gyanodaya 
Sugar Ltd.. Petitioner v. State oil 
Bihar and others. Respondents. 

Civil Appeals Nos. 159, 291 and 371' 
of 1969 and Petn. for Special Leave 
to Appeal (Civil) No, 999 of 1969, D/- 
8-4-1970. 

Constitution of India, Article 133 (1), 
Clause.s (a) and (c) — Grant of certifi- 
cate under Clause (a) on ground tha€ 
subject matter of dispute is incapable 
of valuation — Erroneous. C- W. J. C. 
Nos. 197 and 234 of 1968 (Pat), Revers- 
ed. 

A certificate under Clause (a) of 
Article 133 (1) can be granted only 
when the High Court certifies that the 
amount of the value of the subject 
matter of the dispute in that Court as 
well as in appeal to Supreme Court 
was not less than Rs. 20.000. A sub- 
ject matter which is incapable of 
valuation cannot be considered to be 
a subject matter of the value of not 
less than Rs. 20,000. Civil Appeal No. 
272 of 1969, D/- 9-3-1970 (SC), Rel. on. 

(Para 2) 

Where the subject matter of dispute 
is grant of licence for supply of liquor, 
the grant of certificate by High Court 
under Article 133 (1) (a) is erroneous. 
It will be open to the High Court to 
consider afresh the applications for 
certificate under Article 133 (1) (c). 
C. W. J. C Nos. 197 and 234 of 1968 
(Pat), Reversed. (Para 2) 

Cases Referred: Chronological Paras 

(1970) Civil Appeal No. 272 of 

1969, D/- 9-3-1970, Satyanarain 

Prasad v. State of Bihar 2 

The following judgment of the ' 
Court was delivered by 

HEGDE, J. — Civil Appeals Nos. 159 
and 291 of 1969 arise from two writ 
petitions (C. W. J. C. Nos. 197 
and 234 of 1968) before the High 
Court of Judicature at Patna, filed by 
two companies (appellants in C- As. 
Nos. 159 and 291 of 1969) manufactur- 
ing alcohol in the State of Bihar. 
In C. W. J. C. No. 197 of 1968. the 
petitioners challenged the licence 
granted to the 4th respondent there- 
in (the petitioners in C.W.J.C- No. 234 
of 1968) for supplying alcohol. Simi- 
larly in C. W. J. C. No. 234 of 1968, 
the petitioners challenged the hcenca 
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granted to the petitioners in C. W. 

J. C. 197 of 1968. Both those writ 
petitions were dismissed by the High 
Court- Thereafter the appellants in 
Civil Appeal No- 159 of 1969 moved 
the High Court for certificate under 
Clauses (a), (b) and (c) of Article 133 
of the Constitution. The High Court 
did not consider their prayer under 
Clauses (b) and (c) of Article 133 of 
the Constitution but granted a certifi- 
cate under Article 133 (1) (a) on the 
ground that the subject matter of 
appeal is incapable of valuation. 
Civil Appeal No. 371 of 1969 brought 
by special leave is directed against 
the order granting that certificate. 
In C. W. J C. 234 of 1968 certificate 
was asked for only under Article 133 
(1) (a) and (b) and the High Court was 
pleased to grant a certificate under 
Article 133 (1) without specifying 
whether it is under Clause (a) or (b) 
of Article 133 (1). But from the 
order granting the certificate, it ap- 
pears to be one under Article 133 (1) 
(a). Quite clearly the subject matter 
of both the petitions was incapable of 
valuation as in the writ petitions, the 
licences given to one or other of the 
parties were asked to be cancelled. 

2. In our opinion, the High Court 
lerred in granting certificates under 
Clause fa) of Article 133 (I). A cer- 
Itificate under that clause can be 
'granted only when the High Court 
Icertifies that the amount of the value 
of the subject matter of the dispute 
in that court as well as in appeal to 
this Court was not less than Rupees 
20.000/-. A subject matter which is 
incapable of valuation cannot be con- 
sidered to be a subject matter of the 

value of not less than Rs. 20,000/ 

see Satyanarain Prasad v. State of 
Bihar. Civil Appeal No. 272 of 1969 
D/- 9-3-1970. Hence no certificate under 
Art. 133 (1) (a) could have been grant- 
ed. Hence Civil Appeal No. 371 of 
1969 is allowed and the certificate 
granted in Civil Appeal No. 159 of 
1969 is revoked- We suo motu revoke 
the certificate granted in Civil Appeal 
No 291 of 1969. In the result Civil 
Appeals Nos. 159 and 291 of 1969 are 
dismissed. It will be open to the High 
Court to consider afresh the applica- 
tions made by the appellants in those 
appeals for certificates under clause (c) 
of Art. 133 (1). Special Leave Petition 
No. 999 of 1969 is adjourned sine die. 
The parties may move the Court to 
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take up that petition after the High 
Court decides the question whether 
the appellants in Civil Appeals 
Nos. 159 and 291 of 1969 are entitled 
to any certificate under clause (c) of 
Art. 133 of the Constitution. In the 
circumstances of the case we make no 
order as to costs in these appeals. 

Order accordingly. 


AIR 1970 SUPREME COURT 2042 
(V 57 C 433) 

(From Mysore: AIR 1968 Mys 156) 
S. M- SIKRI. G. K. MITTER. 

K. S. HEGDE. A. N RAY AND 
P. JAGANMOHAN REDDY JJ. 

In Civil Appeal No. 1617 of 1967. 

Chandra Bhawan Boarding and 
Lodging, Bangalore. Appellant v. State 
of Mysore and another. Respondents. 

In W. P. No. 207 of 1967: All Mysore 
Hotels Assocn. and another. Petitioners 
V The State of Mysore and another, 
Respondents: Chandra Bhawan Board- 
ing and Lodging Bangalore, Intervener. 

Civil Appeal No. 1617 of 1967 and 
Writ Petn. No. 207 of 1967, D/- 29-9- 
1969. 

(A) Constitution of India, Art. 14 >— 
Power conferred under S. 5 (1), Mini- 
mum Wages Act b cot arbitrary or 
unguided. 

It is true that the procedural inequa- 
lity. if real and substantial is also 
within the vice of Article 14. But 
then, before a power can be held to be 
bad the same should be an unguided 
and unregulated one. But if a power 
is ffiven to an authority to have re- 
course to different procedures under 
different circumstances, that power 
cannot be considered as an arbitrary 
power. Power under Section 5 (1) 
Minimum Wages Act is given to the 
State Government and not to any petty 
oflicIaL The State Government 
be trusted to exercise that power to 
further the purposes of the Act. It Is 
not the law that the guidance for the 
exercise of a power can be gathered 
from the circumstances that led to the 
enactment of the law in question Le. 
the mischief that was intended to be 
remedied, the preamble to the Art or 
even from the scheme of the Act. The 
legislative policy is enumerated with 
sufficient clearness in the Mini mum 

DN/EN/E886/69/RGD/T 
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Wages Act- The Government is mere- 
ly charged with the duty of imple- 
menting that policy. There is no basis 
for saying that the legislature had 
abdicated any of its legislative ftmc- 
tions. The legislature has prescribed 
two different procedures for collecting 
the necessary data. One contained in 
Section 5 (1) (a) and the other in Sec- 
tion 5 (1) Cb). In either case it is mere- 
ly a procedure for gathering the neces- 
sary information. The Government is 
not bound by the advice given by the 
Committee appointed imder Section 5 
(1) (a). Discretion to select one of the 
two procedures prescribed for collect- 
ing the data is advisedly left to the 
Govemment- 

Which procedure should be adopted 
in any particular employment depends 
on the natirre of the employment and 
the information the Government has 
in its possession about that employ- 
ment. Hence, the powers conferred 
on the Government cannot be consi- 
dered as either imguided or arbitrary. 
It cannot therefore be said that the 
power conferred rmder Section 5 (1) is 
an arbitrary power. (Held that the 
power was not arbitrarily exercised.) 
AIR 1955 SC 25 and AIR 1955 SC 33, 
Eel. on. (Paras 8, 9) 

Dictum: "Prima facie the rates fixed 
for hotel industry appear to be reason- 
able. We are not convinced that the 
rates prescribed would adversely affect 
the industry or even a small unit 
therein, if they do, then the industry 
or the unit as the case may be has no 
right to exist. Freedom of trade does 
not mean freedom to exploit. The 
provisions of the Constitution are not 
erected as the barriers to progress. 
They provide a plan for orderly pro- 
gress towards the social order contem- 
plated by the preamble to the Con- 
stitution. They do not permit any 
Mnd of slavery, social, economic or 
politicaL It is a fallacy to think that 
under our Constitution there are only 
rights and no duties- While rights 
conferred under Part HI are fimda- 
mental, the directives given under 
Part IV are fundamental in the gover- 
nance of the country. We see no con- 
flict on the whole between the provi- 
sions contained in Part IH and P^ TV. 
They are complementary and supple- 
mentary to each other. The provisions 
of Part rv enable the legislatures and 
the Government to impose various 
duties on the citizens. The provisions 
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therein are deliberately made elastic 
because the duties to be imposed on 
the_ citizens depend on the extent to 
which the directive principles are im- 
plemented. The mandate of the Con- 
stitution is to build a welfare society 
in which justice social, economic and 
political shall inform all institutions of 
our national life. The hopes and aspira- 
tions aroused by the Constitution will 
be belied if the minimum needs of the 
lowest of our citizens are not met.” 

(Para 13) 

^ (B) Minimum Wages Act (1948), Sec- 
tion 5 (1) — Power conferred under, is 
not arbitrary or imguided — Art. 14 
of Constitution is not violated. 

(Paras 8, 9) 

(C) Constitution of India, Art. 22G 
•— Natural justice — Principles apply 
to exercise of administrative power as 
well. 

Dividing line between an administra- 
tive power and quasi judicial power is 
quite thin and is being gradually 
obliterated. The principles of natural 
justice apply to the exercise of the 
administrative powers as well But 
those principles are not embodied 
rules. What particular rule of natural 
justice, if any, should apply to a given 
case must depend to a great extent on 
the facts and circumstances of that 
case, the frame work of the law under 
which the inquiry is held and the 
constitution of the tribunal or body of 
persons appointed for the purpose. 
AIR 1970 SC 150, ReL on. 

(Para 14) 

(D) Minimum Wages Act (1948), Sec- 

tion 5 (1) — Whether power given to 
fix minimum wages is administrative 
or quasi judici^, rules of natural 
justice apply — Reasonable opportu- 
nity held had been given before flaring 
minimum wages to parties concerned 
— Order was not vitiated by failure to 
constitute committee under Sec. 5 (1) 
(a). (Paras 14, 15) 

(E) Minimum Wages Act (1948), Sec- 
tion 5 — Government can fe different 
minimum wages for different indus- 
tries or in different localities — The 
fixation of minimum wages depends 
on the prevailing economic conditions, 
the cost of living in a place, the nature 
of the work to be performed and the 
conditions ’in vt'hich the work is per- 
formed. AIR 1963 SC SOG, Foil. 

(Para 16) 

(F) Minimum Wages Act (1948), Sec- 
tion 3 (3) — Fixing of different rates 
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of minimani wages for different indus- 
tries or in different localities by divid- 
ing Stale into zones Ls not opposed to 
S. 3 (3) or scheme of the Act. (Zones 
held made on rational basis). 

(Para 16) 

(G) Constitution of India, Art. 14 — 

State can fix different rates of mini- 
mum wages for different industries or 
different localities. (Para 16) 

(H) Minimum Wages Act (1948), Sec- 
tion 5 — Notification fixing minimum 
wage merely saying that if employer 
supplies free meals to employees, be 
may deduct the sum mentioned in noti- 
fication — It is only option given and 
not duty imposed — Supplying food is 
amenity — Notification does not fir 
minimum wages in kind. 

(Para 18) 

Cases Referred: Chronological Paras 
11970) AIR 1970 SC 150 (V 57) - 
1969-2 see 262. A- K. Karaipak 
V Union of India 14 

0963) AIR 1963 SC 806 (V 50) - 
(1963) Supo 1 SCR 524. M/s. 
Bhikusa Yamasa Kshatriya v. 
Sangamner Akola Taluka Bldi 
Kamgar Union 

0962) AIR 1962 SC 12 (V 49) = 

1962-1 SCR 946. U. Unnichoyi \ 
V. State of Kerala 0 

(1955) AIR 1955 SC 25 (V 42) » 

1955-1 SCR 733. Edward Mills 
Co. Ltd, Beawar v. State of 
Ajmer 10 

|1955) AIR 1955 SC 33 (V 42) 

1955-1 SCR 752. Bijay Cotton 
Mills Ltd. V. State of Ajmer 10 
11954) AIR 1954 SC 545 (V 41) 

1955-1 SCR 448, SurajmaU 
Mohta and Co. v. A. V. Vishwa- 
natha Sastri B 

In C. A- No. 1917 of 1967; Mr. A. K. 
Sen, Sr. Advocate (Mr. R. Gopala- 
krishnan. Advocate with him), for Ap- 
pellant: In W. P. No. 207 of 1967; Mr. 
S. T. Desai, Sr. Advocate (M/s S. N. 
Prasad and R. B Datar. Advocates 
with him), for Petitioners; In C- A- 
No. 1617 of 1967 and Respondent Na 1 
in W. P. No. 207 of 1967; Mr. Niren 
De. Attorney General, for India. (M/s. 
S.S. Javali and S. P. Nayar, Advocates 
with him), for Respondents Nos. 1 and 
2; In W. P. No. 207 of 1967: Mr. S. S. 
I^anduja Advocate, for Respondent 
No. 2: In W. P. No 207 of 1967; Mr. 
R. ■ Gopalakrishnan Advocate, for 
Intervener, 
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The following Judgment of the 
Court w’as delivered by 

BEGDE, J. The above-mentioned 
appeal by certificate as well as the 
petition under Art. 32 of the (institu- 
tion raise identical questions of law 
for decision. In both these proceed- 
ings the validity of the notification 
Issued by the Government of Mysore 
in S. O 1038. dated the 1st June. 1967 
fixing the minimum wages of different 
classes of employees in residential 
hotels and eating houses in the State 
of Mysore, under the provisions of the 
Minimum Wages Act, 1948 (to be 
hereinafter referred to as the Act) is 
called into question. The Civil Appeal 
arises from the decision of the High 
Court of Mysore rejecting the various 
contentions advanced on behalf of 
some of the hotel owners questioning 
the validity of the impugned notifica- 
tion. The writ petition is filed by the 
All Mysore Hotels Association, Banga- 
lore and the Madras Woodland Hotel 
raising these very contentions. 

2. The impugned notification was 
^allcnged on several grounds before 
the High (^urt but in this Court only 
^me of those grounds were pressetL 
The grounds urged in this Court are; 

(1) Section 5 (1) of the Act is viola- 
tive of Art- 14 of the Constitution as 
« confers unguided and uncontrolled 
discretion on the Government to follow 
either of the alternative procedures 
prescribed in clauses (a) and (b) of 
that sub-section, 

(2) The provisions of the Act are 
Unconstitutional as they confer arbit- 
rary power without guidance to the 
Central and the State Governments 
Concerned to fix minimum rates of 
wages and thus interfere with the 
fiwdom of trade guaranteed under 
Art. 19 (I) (g) of our Constitution. 

(3) It was incumbent on the Govern- 
ment to appoint a Committee under 
Sea 5 (1) (a) of the Act to inquire into 
and advise it in the matter of fixing 
iWnimum w’ages. Its failure to do so 
has resulted in fixing minim um wages 
arbitrarily. 

(4) Fixing of minimum wages under 
the provisions of the Act being a 
quasi-judicial act. the Government’s 
failure to observe the principles of 
natural justice has vitiated its deci- 
sion. 

(5) It was not permissible for the 
Government to fix different minimum 
Wages in different industries. 
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(6) The division of the State into 
srones and fixing different rates of 
minimum wages for different zones 
■was impermissible under the Act. 

(7) The division of the State into 
zones was not - done on any rational 
basis and 

(8) The valuation of the food to be 
pro-vided to the employees is unrea- 
sonably low and the same was done 
without the authority of law. 

3. The Act came to be enacted to 
give' effect to the resolutions passed by 
the minimum wages fixing Machinery 
Convention held at Geneva in 1928- 
The relevant resolutions of the Con- 
vention are embodied in Arts. 223 to 
228 of the International Labour Code. 
The object of these resolutions as 
stated in Art. 224 was to fix minimum 
wages in industries "in which no 
arrangements exist for the effective 
regulation of wages by collective 
agreements or otherwise and wages 
are exceptionally low”. The Central 
legislature enacted the Act in 1948 and 
it came into force on March 15, 1948. 
The long title to the Act says that it is 
an Act for fixing minimum rates of 
wages for certain employments. The 
preamble to the Act says that "it is 
expedient to pro'vide for fixing mini- 
mum rates of wages in certain em- 
ployments”. Section 2 defines certain 
terms. Section 3 empowers the appro- 
priate Government which expression is 
defined in Sec. 2 (b) to fix the mini- 
mum rates of wages payable to the 
employees employed in an employ- 
ment specified in Part I or in part II 
of the Schedule and in any employ- 
ment added to either part in exercise 
of the powers granted under Sec- 
tion 27 of the Act. Clause (b) of 
Sec, 3 (2) empowers the appropriate 
Government to re\dew at such inter- 
vals as it may think fit, such intervals 
not .exceeding five years, minimum 
rates of wages so fixed and re'vise the 
minimum rates, if necessary. Sub-sec- 
tion (3) of that section stipulates that 
!In fixing or re'vising minimum rates of 
wages under that section different 
minimum rates of wages may be fixed 
£n different scheduled employments 
for different classes of work in the 
same scheduled emplo'yment for adults, 
adolescents, children and apprentices 
and for different localities. Section 4 
prescribes the different methods in 
which the minimum rates of wages 


can be fixed. Section 5 is importanfi 
for our present purpose. It reads thus: 

"(1) In fixing minimum rates of 
wages in respect of any scheduled em- 
ployment for the first time tmder this 
Act or in retdsing minimum rates of 
wages so fixed, the appropriate Gov- 
ernment shall either — 

(a) appoint as many committees and 
sub-committees as it considers neces- 
sary to hold enquiries and advise it in 
respect of such fixation or re-vision, as 
the case may be, or 

(b) by notification in the Official 
Gazette, publish its proposals for the 
information of persons likely to be 
affected thereby and specify a date, 
not less than two months from the 
date of the notification on •which the 
proposals will be taken into considera- 
tion. 

(2) After considering the ad-vice oi 
the committee or committees appoint- 
ed under clause (a) of sub-section (1) 
or as the case may be, all representa- 
tions received by it before the date 
specified in the notification under 
clause (b) of that sub-section, the ap- 
propriate Government shall, by noti- 
fication in the Official Gazette, fix or, 
as the case may be, revise the mini- 
mum rates of wages in respect of each 
scheduled employment, and unless 
such notification otherwise pro-vides, it 
shall come into force on the expiry of 
three months from the date of its 
issue : 

Pro-vided that where the appropriate 
Government proposes to re-vise the 
minimum rates of wages by the mode 
specified in clause (b) of sub-sec. (1), 
the appropriate Government shall con- 
sult the Advisory Board also”. 

4. Section 7 says that for the pur- 
pose of co-ordinating the work of 
committees and sub-committees ap- 
pointed under Sec. 5 and for ad-vising 
it generally in the matter of fixing and 
revising the rates of wages, the appro- 
priate (^vernment should appoint an 
Advisory Board. Section 8 pro-vides 
for the appointment of a Central 
Ad-visory Board. Section 9 prescribes 
the composition of the various com- 
mittees and sub-committees under Sec- 
tion 5 and the Advisory Boards under 
Sections 7 and 8. Section 11 autho- 
rises the appropriate Government to 
fix wages in kind under certain circum- 
stances and to fix its value in terms ■ 
of money. Section 12 stipulates that 
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the employer shall pay to every em- 
ployee engaged in a scheduled employ- 
ment the minimum rates of wages fix- 
ed by the notification. The other 
provisions of the Act except Sec. 27 
are not relevant for our present pur- 
pose. Section 27 empowers the appro- 
priate Government to add to either 
part of ^e Schedule any employment 
in respect of which it is of opinion 
that the minimum rates of wages 
should be fixed under the Act 

5. The Schedule to the Act as it 
originally stood did not include resi- 
dential hotels and eating houses but 
they were brought into Part 1 of the 
Schedule by the State Government on 
June 18, 1959 in exercise of its powers 
under Sec. 27. 

6. The State Government of Mysore 
fixed the minimum rales of wages to 
different categories of employees in 
residential hotels and eating houses 
situate wfithin the municipal limits of 
Bangalore. Mysore, HubU, Mangalore 
and Belgaum as well as In the area of 
the Kolar Gold Fields Sanitary Board 
as per its notification published on 
June 16, 1960. That notification was 
quashed by the High Court of Mysore 
on November 10, 1961, at the in^ance 
of some of the proprietors of residen- 
tial hotels and eating houses in pro- 
ceedings under Art. 226 of the Con- 
stitution on the sole ground that as 
the notification in question applied 
only to certain parts of the State and 
not to the whole of it, it was invalid. 
A fresh notification under Sec. 5 (1) 
(b) of the Act containing certain pro- 
posals was issued by the Stale Gov- 
ernment for fixing minimum wages 
for different classes of employees in 
residential hotels and eating houses on 
December 9, 1964 but no further ac- 
tion was taken on the basis of that 
notification On October 28, 1966, the 
State Government after consulting the 
Mysore State Minimum Wages Advi- 
sory Board published in the Official 
Gazette fresh proposals under Sec 5 
(1) (b) for fixing minimum wages for 
different categories of employees in 
residential hotels and eating houses in 
the State. The parties affected were 
called upon to submit their repre- 
sentations regarding those proptsals. 
Various representations from the 
interested parties were received- 
Therealter ^e Minister for Labour 
summoned a meeting of the interested 
parties on April 27, 1967 for consider- 
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ing those proposals. That meeting was 
attended by the representatives of the 
employers as well as the employees. 
It was also attended by the represen- 
tatives of various hotel owners' as- 
sociations in the Stale. At the meeting 
the employers’ representatives plead- 
ed that the minimum wages proposed 
to be fixed are excessive but the re- 
presentatives of the employees assert- 
ed that the proposed rates are low and 
that they should be enhanced. After 
considering the written as well as the 
oral representations made by the con- 
cerned parties, the impugned notifica- 
tion was issued. The minimum wages 
fixed under that notification is some- 
what higher than that proposed- 

7. We have earlier referred to the 
drcumstances under which the Act 
came to be enacted as well as the 
objectives intended to be achieved by 
the Act In that conle^rt we may also 
refer to a passage in the report of the 
Committee on Fair Wages appointed 
by the Central Government In para- 
graph 8 of that report it is observed : 

"The demand for the fixation of the 
minimum wage arose, in the first 
instance, out of the clamour for the 
eradication of the evils of "sweating”. 
Thus in the early days, the operation 
of the rrdnimum wage legislation was 
confined to employments which paid 
unduly low wages. There has since 
been increasing demand for the fixa- 
tion of minimum wages so as to cover 
even non-sweated industries parti- 
cularly those in which labour is im- 
organised or is only weakly organised. 
The International Convention of 1928 
prescribes the setting up of minimum 
wage fixing machinery in industries in 
which "no arrangements exist for the 
effective regulation of wages by collec- 
tive agreement or otherwise and 
wages are exceptionally low”. The 
Minimum Wages Act passed by the 
Indian Legislature last year was found 
necessary on both these grounds. 

In foreign countries, particularly 
Australia, New Zealand, the United 
States of America and Canada, where 
the national wealth is high, the living 
wage forms the primary basis of the 
minimum wage. In these countries 
there is not much distinction between 
the twa The I. L. O. monograph on 
the Minimum Wage-Fixing Machinery 
contains the following passage on the 
subject: 
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"The basis specified in various laws 
include the living wage basis, and that 
of fixing minimum wages in any trade 
in relation to the wages paid to 
workers in the same trades in other 
districts or in relation to the wages 
paid to workers of similar grade in 
other trades. There is a third impor- 
tant basis, namely, the capacity of the 
individual industry or of Industry in 
general, which, though sometimes not 
expressly mentioned in minimum wage 
laws, must always be taken into ac- 

coimt in practice A close relation 

exists between them. As a basis for 
wage-fixing it would be valueless to 
make an estimate of a living wage 
beyond the capacity of industry to 
pay. Here capacity of industry as a 
whole, and — ^not of each separate 
industry or branch is to be imder- 
stood.” 

From this analysis of the bases of 
fixing of the minimum wage, it will be 
seen that, as a rule, though the living 
wage is the target, it has to be tem- 
pered, even in advanced countries, by 
other considerations, particularly the 
general level of wages in other indus- 
tries and the capacity of industry to 
pay. This view has been accepted by 
the Bombay Textiles Labour Inquiry 
Committee which says that "the living 
wage basis affords an absolute exter- 
nal standard for the determination of 
the minimum” and that "where a 
living wage criterion has been used in 
the giving of an award or the fixing 
of a wage, the decision has always 
been tempered by other considerations 
of a practical character." 

In India, however, the level of the 
national income is so low at present 
that it is generally accepted that the 
covmtry cannot afford to prescribe by 
law a minimum wage which would 
correspond to the concept of the liwng 
wage as described in the preceding 
paragraphs. T^at then should be the 
level of minimum wages which can be 
sustained by the present stage of the 
country’s economy? Most employers 
and some Provincial Governments con- 
sider that the minimum wage can at 
present be only a bare subsistence 
wage. In fact, even one important 
all-India organization of employees 
has suggested that "a minimum wage 
is that wage which is sufficient to 
cover the bare physical needs of a 
worker and his family." Many others, 
however, who have replied to our 


questionnaire, consider that a mini- 
mum wage should also provide for 
some other essential requirements such 
as a minimum of education, medical 
facilities and other amenities. We 
consider that a minimum wage must 
provide not merely for the bare 
sustenance of life but for the preserva- 
tion of the efficiency of the worker. 
For this pmpose, the minimum wage 
must also provide for some measure of 
education, medical requirements and 
amenities.” 

8. It is now convenient to examine 
the various contentions advanced on 
behalf of the appellant and the peti- 
tioners. It was contended that Sec- 
tion 5 (1) of the Act is violative of 
Article 14 of the Constitution as it 
confers unguided and uncontrolled dis- 
cretion to the Government to follow 
either of the two alternative procedures 
prescribed in that section in the 
matter of fixing minimum wages. It 
was urged that under clause (a) of Sec- 
tion 5 (1) the appropriate Government 
is required to appoint a committee re- 
presenting all interests to hold a 
detailed enquiry regarding the con- 
cerned employment before advising 
the Government in the matter of fe- 
ing minimmn wages but under clause 
(b) of Section 5 (1) ail that the appro- 
priate Government need do is to 
publish by notification in the Official 
Gazette its proposals for the informa- 
tion of the persons likely to be affect- 
ed by those proposals and specif a 
date not less than two months from 
the date of the notification on which 
the proposals will be taken into con- 
sideration. It was tuged that if the 
procedure prescribed in Section 5 (1) 
(a) is adopted it would be advantageous 
to the employers because in the com- 
mittee to be appointed, there \vill be 
the representatives of the employers 
who know the difficulties of the em- 
ployers and hence are in a position to 
acquaint their colleagues about the 
same but if the procedure prescribed 
in Section 5 (1) (b) is followed, the 
affected parties can only submit their 
written representations followed by 
some nominal oral representation in 
a crowded meeting. While dea l i n g 
with that topic, assistance was sought 
from the rule laid down by this 
Court in Suraj Mall Mohta and Co. 
v. A V. Visvanatha Sastri, 1955-1 
SCR 448 = (AIR 1954 SC 545) and 
the other decisions of this Court reite- 
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(rating that rule. It is true that this 
Court has firmly ruled that the pro- 
cedural inequality, if real and sub- 
stantial is also within the vice of 
Article 14. But then, before a power 
can be held to be bad the same should 
be an unguided and unregulated one. 
But if a power is given to an autho- 
rity to have recourse to different 
procedures under different circums- 
tances, that power cannot be consider- 
ed as an arbitrary power. It must 
also be remembered that power under 
Section 5 (1) is given to the Slate 
Government and not to any petty 
official The State Government can 
be trusted to exercise that power to 
further the purposes of the Act. It is 
not the law that the guidance for the 
exercise of a power should be gather- 
able from one of the proxisions in the 
Act. It can be gathered from the 
circumstances that led to the enact- 
ment of the law in question ie.. the 
mischief that was intended to be re- 
medied, the preamble to the Act or 
even from the scheme of the Act 

9. We have earlier noticed the 
dreumstances under which the Act 
came to be enacted. Its main object 
Is to prevent sweated labour as well 
as exploitation of unorganised labour. 
It proceeds on the basis that it is the 
duty of the Slate to see that at least 
minimum wages are paid to the em- 
ployees Irrespective of the capacity of 
the industry or unit to pay the same. 
The mandate of Article 43 of the 
Constitution is that the State should 
endeavour to secure by suitable legis- 
lation or economic organisation or in 
any other way, to all workers agricul- 
tural, industrial or otherwise, work, 
a living wage, 'conditions of work 
ensuring a decent standard of life and 
full enjoyment of leisure and social 
and cultural opportunities. The fixing 
of minimunv wages is just the fir^ 
step in that direction. In course of 
time the State has to take many more 
steps to unplement that mandate. As 
seen earlier that resolution of the 
Geneva Convention of 1928 which had 
been accepted by this country called 
upon the covenanting States to fix. 
minimum wages for the em- 
ployees in employments where the 
labour is unorganized or where the 
wages paid are low. Minimum 
wage does not mean wage just 
sufficient for bare sustenance. At 
present the conception of a minimum 


wage is a wage which is somewhat 
intermediate to a wage which is just 
sufficient for bcire sustenance and a 
fair wage. That concept includes not 
only the wage sufficient to meet the 
bare sustenance of an employee and 
his family. It also includes expenses 
necessary for his other primary needs 
such as medical expenses, expenses to 
meet some education for his children, 
and in some cases transport charges 
etc. — see U. Unnichoyl v. State of 
Kerala. I9G2-1 SCR 946 = (AIR 1962 
SC 121. The concept of minimum 
wage is likely to undergo a change 
with the growth of our economy and 
•with the change in the standard of 
living. It is not a static concept. Its 
concomitants must necessarily increase 
with the progress of the sodety. It 
is likely to differ from place to place 
and from industry to industry. That 
is clear from the provisions of the Act 
itself and is inherent in the very con- 
cept That being the case it is abso- 
lutely impossible for the legislature to 
undertake the task of fixing minimum 
wages in respect of any industry much 
less in respect of an employment 
That process must necessarily be left 
to the Government. Before minimum 
wages in any employment can be 
fix^ it will be necessary to collect 
considerable data. That cannot be 
done by the legislature. It can be best 
done by the Government. The legis- 
lature has determined the legislative 
polity and formulated the same as a 
binding rule of conduct. The legisla- 
tive policy is enumerated wdlh sufli- 
denl clearness. The Government is 
merely charged with the duty of 
implementing that policy. There is no 
basis for saying that the legislature 
had abdicated any of its legislative 
functions. The legislature has pres- 
cribed two different procedures for 
collecting the necessary data, one con- 
tained in Section 5 (I) (a) and the 
other in Section 5 (1) (b). In either 
case it is merely a procedure for 
gathering the necessary information. 
The Government is not bound by the 
advice given by the committee ap- 
pointed imder Section 5 (1) (a). Dis- 
cretion to select one of the two pro- 
cedures prescribed for collecting the 
data is advisedly left to the Govern- 
ment. In the case of a particular em- 
plo3rment. the Government may have 
sufficient data in its possession to en- 
able it to formulate proposals under 
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Section 5 (1) Oj). Therefore it may not 
be necessary for it to constitute a 
committee to tender advice to it but 
in the case of another employment it 
may not be in possession of sufficient 
data. Therefore it might be necessary 
for it to constitute a committee to 
collect the data and tender its advice. 
If the Government is satisfied that it 
has enough material before it to en- 
able it to proceed xmder Section 5 (1) 
(b) it can very well do so. Which 
procedure should be adopted in any 
particular employment depends on the 
nature of the employment and tlie in- 
formation the Government has in its 
possession about that employment. 
Hence the powers conferred on the 
Government cannot be considered as 
either unguided or arbitrary. In the 
instant case as seen earher the ques- 
tion of fixing wages for the various 
categories of employees in residential 
hotels and eating houses was before 
the Government from 1960 and the 
Government had taken various steps 
in that regard. It is reasonable to as- 
sume that by the time the Government 
published the proposals in pursuance 
of which the impugned notification 
was issued, it had before it adequate 
material on the basis of which it could 
formulate its proposals. Before publi- 
shing those proposals, the Govern- 
ment had consulted the advisory com- 
mittee constituted under Section 7. 
Under those circumstances we are un- 
able to accede to the contention that 
either the power conferred under 
Section 5 (1) is an arbitrary power or 
that the same had been arbitrarily 
exercised. 

10. The validity of some of the 
provisions in the Act including S. 5 
came up for consideration by this 
Court in Edward Mills Co. Ltd., Bea- 
war v. State of Ajmer, 1955-1 SCR 752 
= (AIR 1955 SC 33) and in Bijay 
Cotton Mills Ltd. v. State of Ajmer, 
1955-1 SCR 735 = (AIR 1955 SC 25). 
In the former case, it was observed 
that the legislative policy is apparent 
on the face of the enactment. What it 
aims at is the statutory fixation of the 
minimum wages with a view to 
obviate the chances of exploitation of 
labour. It is to carry out the purpose 
of the .enactment that power has been 
given to the appropriate Government 
to decide with reference to local con- 
ditions whether it is desirable that 
minimum wage should be fixed in re- 
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gard to a particular trade or industry. 
In the latter case, the valiffity of 
Section 5 was assailed on the grotmd 
that it is violative of Article 19 (1) 
(g). That challenge was negatived by 
this Court. Dealing with Section 5 (1) 
this is what the Court observed 
therein : 

"As regards the procedure for the 
fixing of minimum wages, the "ap- 
propriate Government” has un- 
doubtedly been given very large 
powers. But it has to take into con- 
sideration, before fixing wages, the 
advice of the committee if one is ap- 
pointed, or the representations on his 
proposals made by persons who are 
likely to be affected thereby. Consul- 
tation with advisory bodies has been 
made obligatory on all occasions of 
revision of minimum wages, and 
Section 8 of the Act provides for the 
appointment of a Central Advisory 
Board for the purpose of advising the 
Central as well as the State Govern- 
ment both in the matter of fixing and 
revision of minimum wages. Such 
Central Advisory body is to act also 
as a co-ordinating agent for co-ordi- 
nating the work of the different ad- 
visory bodies. In the committees or 
the advisory bodies, the employers and 
the employees have an equal number 
of representatives and there are cer- 
tain independent members besides 
them who are expected to take a fair 
and impartial view of the matter. 
These provisions, in our opinion con- 
stitute an adequate safeguard against 
any hasty or capricious decision by the 
"appropriate Government”. In suit- 
able cases the "appropriate Govern- 
ment” has also been given the power 
of granting exemptions from the ope- 
ration of the provisions of this Act.” 

11. It is true that in those cases 
the validity of Section 5 was not chal- 
lenged as being ultra vires Article 14 
of the Constitution. But the observa- 
tions quoted above afford an answer 
to the plea that the power granted to 
the Government is an arbitrary power. 

12. It was complained that an exa- 
mination of the various proposals 
made by the Government ever since 
1960 would clearly show that the 
Government was out to fix fair wages 
and not minimmn wages. From stage 
to stage it has gone on proposing 
higher and higher wages and under the 
impugned notification the wages 
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fixed are higher than those pro- 
posed. We were told that if the pres- 
cribed rates are sustained, the hotel 
industry would be crippled and the 
smaller units in that industry will be 
^ven out of the trade. 

13- Our attention was not drawn 
to any material on record to show 
that the minimum wages fixed are 
basically wrong. Prima fade they 
appear to be reasonable. We are not 
convinced that the rates prescribed 
would adversely affect the industry 
or even a small unit therein. If they 
Ido, then the industry or the unit as 
[the case may be has no right to exist. 
Freedom of trade does not mean free- 
dom to exploit The prodsions of the 
Constitution are not erected as the 
barriers to progress. They provide a 
plan for orderly progress towards 
the sodal order contemplated by the 
preamble to the Constitution. They 
do not permit any kind of slavery, 
sodal econondc or political It is a 
fallacy to think that under our Con- 
stitution there are only rights and no 
duties. While rights conferred under 
Part III are fundamental, the direc- 
tives given under Part IV are funda- 
mental in the governance of the 
country. We see no conflict on the 
whole between the provisions con- 
tained in Part Til and Part IV. rniey 
are complementary and supplementary 
to each other. The provisions of 
Part TV enable the legislatures and 
the Goveimment to impose various 
duties on the dtizens 'Hie provisions 
therein are deliberately made elastic 
because the duties to be imposed on 
the dtizens depend on the extent to 
jwhich the directive principles are im- 
[plemented. The mandate of the Con- 
'stitution is to build a welfare society 
in which justice sodal, economic 
a-^d political shall inform all institu- 
itiops of our national life. The hopes 
and aspirations aroused by the Con- 
jstitution %vill be belied if the minimum 
'needs of the lowest of our dtizens 
are not met. 

14. It was urged on behalf of the 
hotel owners that the power conferr- 
ed to fix the minimum wage on the 
appropriate Government under S. a 
(1) is a quasi-judidal power and in 
exercising that power, it was incum- 
bent on the appropriate Government 
to obsen'e the prindples of natural 
jxLStice. The Government haring fail- 
ed to observe those prindples, the 
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fixation of wages made is liable to be 
struck down. It is imnecessary for 
our present purpose to go into the 
question whether the power 0ven 
under the Act to fix minimum wages 
is a quasi-judidal power or an ad- 
ministrative power. As observed by 
this Court in A. K. Karaipak v. Union 
of India, 1969-2 SCC 262 “ (AIR 1970 
SC 150), the dividing line between an 
adminirirative power and quasi-judi- 
dal power is quite thin and is being 
gradually obliterated. It is further 
observed therein that prindples of 
natural justice apply to the exercise 
of the administrative powers as well 
But those prindples are not embodied 
rules What particular rule of natural 
justice, if any, should apply to a 
given case must depend to a great 
extent on the facts and circumstances 
of that case, the framework of the 
law under which the inquiry is held 
and the constitution of the tribunal 
or body of persons appointed for the 
purpose. 

15. Taking into consideration the 
provisions of the Act, the objective 
behind the Act, the purposes intend- 
ed to be achieved and the high autho- 
rity on whom the power is conferred, 
we have no doubt that the procedure 
adopted was adequate and effective. 
We have equally no doubt that rea- 
sonable opportimity had been given 
to all the concerned parties to repre- 
sent their case. We are unable to 
agree that the impugned order is 
vitiated bacause of the Government's 
failure to constitute a committee 
under Section 5 (1) (a). We see no 
substance in the contention that the 
Government is not competent to en- 
hance the rate of wages mentioned in 
the proposals published. If it has 
power to reduce those rates, as desir- 
ed by the employers, it necessarily 
follows that it has power to enhance 
them. There is no merit in the con- 
tention that the Government must go 
on publishing proposals after pro- 
posals until a stage is reached where 
no change whatsover is necessary to 
be made in the last proposal made. 

16. The contention that the Gov- 
ernment has no power to fix different 
nunimum wages for different indus- 
tries or in different localities is no 
more available in view of the decision 
of this Court in M/s. Bhaikusa Yamasa 
Khatriya v. Sangamner Akola Talulca 
Bidi Kamgar Union, (1963) Supp I 
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SCR 524 = (AIR 1963 SC 806). The 
fixation of minimum wages depends 
on the prevailing economic conditions, 
the cost of living in a place, the 
nature of the work to be performed 
and the conditions in which the work 
is performed. The contention that it 
was impermissible for the Govern- 
ment to divide the State into several 
zones is opposed to Section 3 (3) as 
weU as to the scheme of the Act. 

17- On the basis of the material 
before us we are imable to say that 
the various zones had not been made 
. on any rational basis. The Govern- 
ment has given good reasons in support 
of the steps taken by it. Bangalore is 
the capital of the State and Manga- 
lore is a major port. Therefore they 
may stand on a different footing. In 
matter like the preparation of zones 
we have to trust the State Govern- 
ment unless it is shown that collateral 
considerations have influenced its 
decision. No such plea was taken. 
The argument based on cost of living 
index showing that cost of living 
index was higher in several other 
towns in the State than Bangalore or 
Mangalore is not a well-founded 
argument. The cost of living is one 
thing, cost of living index is another. 
WTiat is relevant is the former and 
not the latter. The latter depends on 
the base year, which is not the same 
in all the towns and the prices of cer- 
tain selected goods in each of the 
towns concerned in the base year and 
thereafter which again is likely to 
differ from town to town. 

18. The contention relating to the 
value of , the food that may be suppli- 
ed to the employee is not merely 
petty, it is misconceived as well. For 
example the employers contend that 
a minimum wage of Rs- 80 per month 
in Bangalore and Mangalore for a 
cleaner is excessive: at the same time 
they assert that the computation of 
the value of the food to be supplied 
to him at Rs. 40 per month is not ade- 
quate. They fail to see the obvious 
contradictions in those pleas. In fix- 
ing minimum wages, a family of three 
members has to be taken into consi- 
deration. Further the food is not the 
only item taken into consideration. 
We have earlier referred to the other 
components of a minimum wage. 
Therefore if the value of the food 
supplied has to be increased, minimum 
wages also wiU have to be increased. 


Further the impugned notification does 
not authorise under Section 11 (2) the 
payment of any portion of wages in 
kind. It merely says that if the em- 
ployer supplies free meals to any em-i 
ployee, he may deduct the sum 
mentioned in the notification. It is 
only an option given and not a duty 
imposed. Therefore the procedure 
prescribed in Rule 21 of the Rules 
framed under the Act is inapplicable 
to the facts of the case before us. 
The relevant rule is Rule 22 (2) (v) 
i.e., the valuation of an amenity. We 
fail to see why the suppl 5 dng of food' 
is not an amenity. 

19. In the result the appeal and 
the writ petition fail. They are dis- 
missed with costs. Hearing fee one 
set. The owners of residential hotels 
and eating houses are permitted to 
pay the arrears of minimum wages 
accrued up till now within six months 
from this date subject to the condi- 
tion they pay interest on those arrears 
from the due dates till payment at 6 
per cent per annum. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 2051 
(V 57 C 436) 

(From Kerala: 1966 Ker LT 881) 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

V. Venugopala Varma Rajah, Ap- 
pellant V. The Commissioner of In- 
come-tax, Kerala, Respondent. 

A K. L. K. M. Vishnudatta Anthar- 
janam. Intervener. 

Civil Appeal No. 810 of 1967, D/- 
13-2-1969 and 24-9-1969. 

Income-tax Act (1922), Section 4 — • 
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(1946) 14 ITR 673. Kamakshya 
Narain Singh v. Commr. of 
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of Income-tax. Madras v. Mana- 
vedan Tirumalpad 11 

Mr. R Thiagarajan, Advocate for 
Appellant; Mr. S. T- Desai, Senior 
Advocate, (M/s. R. H. Dhebar and 
B D. Sharma, Advocates, with him), 
for Respondent; Mr. Sardar Bahadur, 
Advocate for Intervener. 

The following Judgment of the 
Court was delivered by 
SHAH, J.: (13-2-1969) In com- 

puting the income of the appel- 
lant’s father to tax for the 
assessment year 1959-60 the Income- 
tax officer included Rs. 75,000 received 
under an agreement for cutting and 
removing trees from 500 acres of 
Mangayam Katchithode forest. The 
Appellate Assistant Commissioner after 
calling for a report on certain facts 
confirmed the order- But the Tribu- 
nal held that the receipt was of a 
capital nature and deleted it from the 
taxable income. 

2. At the instance of the Commis- 
sioner of Income-tax, the Tribunal re- 
ferred the following question to tte 
High Court of Kerala; 

"Whether on the facts and in the 
circumstances of the case, the Income- 
tax Appellate Tribunal was correct in 
holding that Rs- 75,000 being income 
from felling of trees from forests is 
not subject to income-tax?” 

The High Court answered the ques- 
tion in the negative. 

3. We are of the view that the 
facts foimd by the Tribimal are not 
sufficient to enable us to record an 
answer to the question referred The 
Income-tax officer held that the in- 
come was taxable because 500 acres of 
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forest land was leased for "clear 
felling” by the father of the appellant 
and this fetched an income of Rupees 
75,000. What the expression "clear 
felling” meant was not investigated by 
the Income-tax officer. The Appellate 
Assistant Comnussioner in dealing with 
the contention raised by the appellant 
that the receipt was of the nature of a 
capital, observed: 

"The claim is based on the reason- 
ing that the clear felling of forert 
trees amounts to sterilisation of a capi- 
tal asset- In. other words clear felling 
is said to involve total destruction of 
the forest. It is admitted that the 
trees are of spontaneous growth and it 
has not been established that removal 
of trees has in any way affected the 
value of the property. As a matter of 
fact, clear felling is resorted to make 
the land more productive and more 
valuable. At any rate the claim has 
not been substantiated beyond doubt 
and hence there Is no scope for any 
reliet” 

4. The Tribunal relying upon the 
observation of the Income-tax officer 
"that the trees were not cut together 
with the roots but only 6" above the 
ground and that they were later on des- 
troyed” held that there was "nothing 
to show that there was a diminution 
of capital assets. On the other hand, 
the Income-tax officer had given a 
clear finding that this was a case of 
"clear felling." After making an exten- 
sive quotation from the judgment of 
the High Court of Bombay in Commr. 
of Income-tax v. N. T. Patwarc^an, 
(1961) 41 ITR 313 (Bom), the Tribunal 
stated that the observations applied to 
the facts in the case before them, and 
on that account they upheld the claim 
of the appellant 

5. The High Court observed that 
it was agre^ that the Mangayam 
Katchithode forest was within the 
ambit of the Madras Preservation of 
Private Forests Act, 1949, and the 
statutory rules on the subject and 
that the expression "clear felling is an 
expression with a definite and specific 
meaning as far as such forests are 
concerned”. They then proceeded to 
quote Rule 7 framed under the Madras 
Preservation of Private Forests 
Act, 1949, and after setting out 
conditions (b) and (c) observed that 
"the felling of the trees under the 
"clear felling” method will not permit 
a removal of the trees along with 
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their roots. On the other hand, the 
clear indications were that the felling 
of the trees under the clear felling 
method should be done in such a way as 
to permit the regeneration and future 
growth of the trees concerned. In 
other words, what is contemplated by 
the clear felling method is not steri- 
lisation of an asset but the removal of 
a growth above a particular height 
leaving intact the roots and the stumps 
in such a manner as to ensure re- 
generation, future growth, further 
felling and subsequent income." On 
that view the Court held that the 
receipt of Rs. 75,000 was a revenue 
receipt and not a capital receipt as 
held by the Appellate Tribunal. 

6. The departmental authorities, the 
Tribtmal and the High Court have ex- 
pressed different views on the import 
of the expression "clear felling” and 
about the true effect of the agreement. 
The Income-tax officer taxed the 
amoimt of Rs. 75,000 on the footing 
that the 500 acres of forest lands were 
leased for clear felling- The Appellate 
Assistant Commissioner held that the 
trees being of spontaneous growth and 
the felling of the trees not having 
affected the value of the property as 
a result of the clearance, the lands 
became more productive and the 
receipt was a revenue income. The 
Tribunal held that the case being one 
of "clear feUing” and the trees having 
been cut 6” above the ground and that 
they were later on destroyed” it was a 
case of clear felling and the receipt 
was of a capital nature. The High Court 
was of the view that the "clear felling” 
of forest lands meant cutting trees and 
not removal of the roots so that there 
would be regeneration, future growth, 
of the roots and the stumps and on 
that account the receipt was of reve- 
nue nature. 

7. It appears that before the In- 
come-tax Officer the agreement dated 
September 11, 1957 was not produced. 
After the Appellate Assistant Commis- 
sioner remanded the case to the In- 
come-tax Officer the latter submitted 
the "remand report” and at that time 
the agreement was produced. ■ The 
Tribunal in support of its conclusion 
referred to the preamble of the docu- 
ment and the conditions thereof. The 
learned Judges of the High Court 
observed that they did not place any 
reliance on the extracts in the lease 
given in paragraph 2 of the statement 


of the case for coming to the conclu- 
sion they had reached. Why the High 
Court thought it fit to discard the 
recitals is not clear from the record. 

8. The facts found being not clear, 
it is difficult to record any conclusion 
whether the receipt was of a revenue 
nature or of a capital nature. We 
therefore call upon the Tribunal to 
submit to this Court a supplementary 
statement setting out the terms of the 
agreement between the father of the 
appellant relating to the rights con- 
veyed to the lessees in the forest lands 
and especially about the import of the 
term relating to "clear felling”. The 
Tribunal will submit the supple- 
mentary statement of the case only on 
the basis of the evidence on the record 
and will not take any additional evi- 
dence. The report to be submitted 
within three months from the date on 
which the papers reach the Tribunal. 

(Judgment delivered on 24-9-1969 
after the return of supplementary 
statement:) 

9. By our order dated February 

13, 1969, we called for a sup- 

plementary statement of the case sett- 
ing out the terms of the agreement 
conveying the rights in the forest 
trees to the lessees, and the true import 
of the expression "clear felling”. The 
Income-tax Appellate Tribunal has 
submitted a supplementary statement 
of the case. The Tribunal has set out 
the relevant terms of the agreement 
and has also observed that the import 
of the expression "clear felling” is 
that "all trees except casuarina are to 
be felled at a height not exceeding six 
inches from the ground, the barks 
being left intact on the stump and 
adhering to it all round the stump 
without being tom off or otherwise 
changed.” 

10. There is no suggestion that 
there were any casuarina trees in the 
forest lands let out to the lessees. It 
is common ground also that the trees 
in the forest were of spontaneous 
growth. The Tribunal has found that 
by the use of the expression "clear 
felling” it was stipulated that the 
trees are to be cut so that 6” of the 
trunk with the barks intact and ad- 
hering to it all round the stump is left 
This is with a view to permit regenera- 
tion of the trees. 

11. The question whether receipts 
from sale of trees by an owner of the 
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land who is not carrying on business 
in timber may be regarded as income 
liable to tax has given rise to some 
d^erence of opinion in the High 
Courts. In Comnur- of Income-tax, 
Madras v. T. Manavedan Tirumalpad, 
ILR 54 Mad 21 = (AIR 1930 Mad 764) 
(FB), a Full Bench of the Madras High 
Court held that the receipts from sale 
of timber trees by the owner of un- 
assessed forest lands in Malabar were 
revenue and not capital The Court 
observed that if income from the sale 
of coal from a coal-mine or stone won 
from a quarry or from the sale of 
paddy grown on land be regarded as 
income, but for the special exemption 
granted under the Income-tax Act, 
there is ne logical reason lor holding 
that income from sale of trees is not 
income liable to tax. 

12. In re. Ram Prasad, ILR 52 All 
419 - (AIR 1930 All 389). a Division 
Bench of the Allahabad High Court 
held that receipt from sale of timber 
is income liable to be taxed and is not 
a capital receipt The case arose 
tinder the Government Trading Taxa- 
tion Act 3 of 1926. 

13. In Maharaja of Kapurthala v« 
Commr. of Income-tax, C. P. & U. P.. 
(1945) 13 ITR 74 “ (AIR 1945 Oudh 
35), the Oudh Chief Court held that 
net receipt from the sale of forest 
trees is income liable to income-tax. 
even though the forest may be 
gradually e^atisted by fellings. The 
Court further observed that income 
from the sale of forest trees of spon- 
taneous growth growing on land which 
is assessed to land revenue is not agri- 
cultural income within the meaning of 
Sea 2 (1) (a) of the Income-tax Act 
and is not exempt from income-tax 
under Sea 4 (3) (viii) of the Act. 

14. In Kamakshya Narain Singh v. 
Commr. of Income-tax, Bihar and 
Orissa, (1946) 14 ITR 673 « (AIR 1947 
Pat 115), a similar view was expressed 
by the Patna High Court 

15. In Fringford Estates Ltd., Cali- 
cut v. Commr. of Income-tax. Madras, 
(1951) 20 ITR 585 = (AIR 1952 Mad 
47), it was held that profits realised 
from the sale of timber were trade 
profits and were liable to income-tax. 
In that case the assessee Company 
formed with the object of purchasing, 
clearing and improving of estates anH 
the cultivation and s^e of tea, coSee 
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etc., in such estates, purchased a tract 
of land part of which had already 
been cultivated with tea and the rest 
was a jimgle capable of being cleared 
and made fit for plantation. The Com- 
pany entered into an agreement with a 
timber merchant for clearing a part of 
the forest of all trees and for sale of 
the trees in the market. This was 
held to be a part of the business acti- 
Wty of the Company. 

16. The cases on the other side of 
the line are to be found in (1961) 41 
iTR 313 (Bom), in which a Division 
Bench of the Bombay High Court held 
that when old trees which stood on 
the land of the assessee were disposed 
of with their roots "once and for all”, 
the receipts weie cartel. The Court 
observed (p. 318): 

"The asset of the man was the land 
with the wild growth of trees on it 
If the land with the trees had been 
sold, there could have been no doubt 
that the sale was a realisation of 
capital and it would not have been 
iTO^ble to argue that the transaction 
in so far as it involved a s^de of the 
trees was a sale producing income and 
the remaining part of the transaction 
was a capital sale. In the present case 
the land is retained by the assessee 
hut a part of the asset is disposed of 
in its entirety by selling the trees with 
roots once and for alL" 

17. In State of Kerala v. Karim- 
tharuvi Tea Estate Ltd., (1964) 51 ITR 
129 (Ker) the Kerala High Court held 
In a case arising under the Kerala 
Agricultural Income-tax Act, 1950, 
that the amount realised by sale as 
firewood of old and useless gravelia 
trees grown and maintained in tea 
gardens for the purpose of affording 
shade to tea plants is capital receipt 
and not revenue recd.pt. The Court 
observed : 

"The gravelia trees were gro w n and 
maintained for the sole purpose of 
providing shade to the tea bushes in 
the tea estates df the assessee. That 
such shade is essential for the proper 
cultivation of tea cannot be disputed 
and the trees should hence be consi- 
dered to be as much a part of the capi- 
tal assets of the company as the tea 
bushes themselves or the equipment 
in its factories. Some of the gravelia 
trees became old and useless with the 
efflirx of time and they naturally had 
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to be cut dovra and sold. The sale 
proceeds of such trees cannot possibly 
amount to a revenue receipt.” 

18. In Commr. of Income-tax, 
Mysore v. H. B. Van Ingen, (1964) 53 
ITR 681 (Mys), the Mysore High Court 
held that the assessee who had pur- 
chased a coffee estate of which a part 
had been planted with coffee plants 
and the rest was jungle, and had 
cleared the jungle for the purpose of 
planting coffee and had sold the trees 
felled, price realised by the sale of the 
trees was a capital and not a revenue 
receipt, because the trees had grown 
spontaneously, and the assessee had 
purchased the estate including the 
trees. 

19. It is not necessary for the pur- 
pose of this case to enter upon a 
detailed analysis of the principle 
underlying the decisions and to resolve 
the conflicL On the finding in the 
present case it is clear that the trees 
were not removed with roots. The 
stumps of the trees were allowed to 
remain in the land so that the trees 
may regenerate. If a person sells 
merely leaves or fruits of the trees or 
even branches of the trees it would be 
difficult (subject to the special exemp- 
tion imder Section 4 (3) (viii) of the 
Income-tax Act, 1922) to hold that the 
realization is not of the nature of 
income. Where the trunks are cut so 
that the stumps remain intact and 
capable of regeneration, receipts from 
sale of the trunks would be in the 
nature of income. It is true that the 
tree is a part of the land. But by 
selling a part of the trun^ the assessee 
does not necessarily realise a part of 
his capital. We need not consider 
whether in case there is a sale of the 
trees with the roots so that there is no 
possibility of regeneration, it may be 
said that the realisation is in the 
nature of capital. That question does 
not arise in the present case. 

20. The appeal fails and is dismiss- 
ed with costs. 

Appeal dismissed. 
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Kerala Agricultural Income Tax Acf 
(22 of 1950) S. 2 (a) — Receipt from 
trees cut from roots and removed — - 
Not income but capital and exempt 
from taxation. ILR (1969) 1 Ker 329, 
Reversed. 

Profit motive is not decisive of the 
question whether a particular receipt 
is capital or income. An accretion to 
capital does not become taxable income 
merely because an asset is acquired in 
the hope that it may be sold at a profit. 
Trees so long as they are uncut form a 
part of the land. If they are cut with 
roots once and for all a part of the as- 
sets is disposed of. The sale proceeds 
on accoimt of their disposal cannot 
constitute revenue because by remov- 
ing the roots the source from which 
fresh growth of trees can take place is 
also removed. The sale of such trees 
thus affects capital structure and can- 
not give rise to a revenue receipt. Re- 
ceipt from such sale is exempt from 
taxation. ELR (1969) 1 Ker 329, Revers- 
ed; (1961) 41 ITR 313 (Bom), ReL on; 
AIR 1932 PC 138, AppUed; AIR 1970 
SC 2051, Ref (Para 5) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 2051 (V 57) = 

Ci'iffi Appeal No. 810 of 1967, 

D/- 24-9-1969, V. Venugopala 
Varma Rajah v. Commr. of In- 
come-tax, Kerala 3 

(1961) 41 TTE 313 (Bom), Commr. 
of Income-tax, Bombay South 
V. N. T. Patwardhan 
(1932) AIR 1932 PC 138 (V 19) => 

6 STC 178, Commr. of Income- 
tax, Bengal v. M/s. Shaw 
Wallace and Co. ? 

The following Judgment of the 
Court was delivered by 
GROVER, J. — These appeals by 

special leave from a judgment of the 
Kerala High Court arise out of the 
assessment of agricultural income of 
the assessee made under the Kerala 
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Agricultural Income-tax Act,^ 1950, 
hereinafter called the ’‘Act”, in res- 
pect of the assessment years 1963-64 
and 1964-65. 

2. For the assessment year 1963-64 
the assessee filed a return showing a 
net agricultural income of Rs. 12,558- 
76. V^en the matter c^e up lor 
hearing before the Agricultural In- 
come-tax Officer another statement 
showing an amount of Rs. 43,250-00 as 
income from teak trees was filed. The 
Agriculture Income-tax Officer dis- 
allowed certain expenses and assessed 
the income for the year 1963-64 at 
Rs. 62,021-00. For the assessment year 
1964-65 a return was filed declaring a 
net agricultural income of Rs. 25.733- 
63. No income was shown from the 
sale of teak trees. The Agricultural 
Income-tax Officer found that teak 
trees had been sold for a lump sum 
of Rs. 76,500-00 out of which Rupees 

43.250- 00 had been received in the 
previous year (1963-64) and he includ- 
ed the said amount in that year’s in- 
come. The balance amount of Rupees 

33.250- 00 was received in the previous 
year corresponding to the assessment 
year 1964-65. In determining the as- 
sessable income for that year this 
amount was added to the income 
which had been returned and after 
disallowing certain amount which had 
been claimed by way of expenses the 
net income was determined at Rupees 
61,041-00 The assessee filed appeals 
before the Additional Appellate Assis- 
tant Commissioner who confirmed the 
assessment and dismissed the appeals. 
Further appeals were taken to the 
Agricultural Income-tax TribunaL *1116 
Tribunal held that the amount in dis- 
pute was agricultural income and not 
capital. The expenses which were 
claimed were also disallowed. On an 
application made under Sec. 60 (1) of 
the Act the following two que^ions 
were referred to the Kgh Court : 

'T. Whether on the facts and in the 
circumstances of the case, the receipt 
from the sale of teak trees for the 
purpose of planting the area with 
rubber is capital in nature and exempt 
from Agricultural Income-tax A^ 

2. If the answer to the above 
question is in the negative, whe- 
ther the expenses incurr^ in 
the prior years for the pur- 
pose of obtmning the said agricultural 
income is allowable as a deduction 
from the sale proceed of the trees.” 


The High Court did not agree with 
the contention of the assessee 
that the amounts received by sale of 
the teak trees constituted capital and 
were not agricultural income. Certain 
amounts were, however, allowed as 
d^uctions by way of expenses for the 
assessment year 1963-64. 

3. The principal point that has to 
be determined is whether the sale 
proceeds of the teak trees constituted 
capital or revenue. It appears to have 
been common ground before the High 
Court that the assessee planted the 
teak trees sometime in the year 1946- 
47. The fonn of the question itself 
showed that the trees were cut and 
completely removed from the land 
together with their roots for the pur- 
pose of planting rubber. There was 
no question of any further regenera- 
Uon or growth of the trees which had 
been cut and removed. In other words 
there was no possibility of recurring 
income from these trees. In V. Venu- 
gopala Varma Rajah v. Commr. of In- 
come-tax, Kerala, Civil Appeal No. 810 
of 1967, D/- 24-9-1969 (reported In 
AIR 1970 SC 2051) the question before 
this court was whether trees which 
had not been removed with the roots 
and the stumps of which had been 
allowed to remain in the land was in 
the nature of income. This is what 
was observed in that case: 

"Where the trunks are cut so that 
the stumps remain intact and capable 
of regeneration, receipts from sale of 
the trunks would be in the nature of 
income. It is true that the tree is a 
part of the land. But by selling a 
part of the trunk, the assessee does 
not necessarily realise a part of his 
capitaL We need not consider whe- 
ther in case there is a sale of the trees 
with the roots so that there is no 
possibility of regeneration, it may be 
said that the realisation is in the 
nature of capitaL That question does 
not arise in the present case.” 

The present question was apparently 
left open and was not decided as the 
point which arose there did not relate 
to sale of trees of which the roots had 
also been taken out for the purpose of 
planting some other kind of trees e. g-, 
rubber as in the present case. 

4. It seems to us that the well- 
known test laid down by the Privy 
Council in Commr. of Income-tax, 
Bengal v. Messrs. Shaw, Wallace and 
Co., 6 STC 178 =• (AIR 1932 PC 138) 
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to find out whether a particular re- 
ceipt is income is not satisfied in the 
facts and circumstances of the present 
case. According to that test income 
connotes a periodical monetary return 
coming in with some sort of regularity 
or expected regularity from definite 
sources. The source is not necessarily 
one which is expected to be continu- 
ously productive but it must be one 
whose object is the production of a 
definite return excluding anything in 
the nature of a mere windfall. Once 
the teak trees were removed together 
with their roots and there was no 
prospect of regeneration or of any 
production of a return therefrom it 
could well be said that the source 
ceased to be one which could produce 
any income. The Bombay High Court 
in Commr. of Income-tax, Bombay 
South V. N. T. Patwardhan, (1961) 41 
ITR 313 (Bom), said that from the 
point of view of a person engaging 
himself in the business of sale of trees 
the capital structure would be not 
only the land on which the trees stood 
but also the roots of the trees from 
which the wood yielded income. If 
the trees were sold off with the roots 
the capital structiure would be affect- 
ed. 

5. The High Court in the judgment 
imder appeal was particularly im- 
pressed with the profit motive of the 
assessee in planting teak trees although 
that was done several ^'■ears ago. But 
it was overlooked that profit motive 
is not decisive of the question whether 
a particular receipt is capital or in- 
come. 'An accretion to capital does 
not become taxable income merely 
because an asset is acquired in the 
hope that it may be sold at a profit. 
It must also be remembered that trees 
so long as they are xmcut form a part 
of the land. If they are cut with roots 
once and for all a part of the assets is 
disposed of. The sale proceeds on ac- 
count of their disposal carmot consti- 
tute revenue because by removing the 
roots the source from which fresh 
growth of trees can take place is also 
removed. The sale of such trees thus 
affects capital structure and cannot 
give rise to a revenue receipt. 

6. For the reasons given above the 
answer to the first question will be in 
the affirmative and in favour of the 
assessee. It is unnecessary to return 
any answer to the second question. 
The appeals are accordingly allowed 


and the judgment of the High Court is 
set aside with costs. One hearing fee. 

Appeals allowedi 
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(9 of 1939), Ss. 30, 19 (1), 19 (2) and 
20 (4) — Best judgment assessment of 
escaped income cannot be made with- 
out notice under Section 19 (2) or a 
notice under Section 30. 

In the absence of a return filed by 
the assessees pursuant to a general 
notice under Sec. 19 (1) of the Act 
assessment could be made only after 
due notice under Section 19 (2) or by 
initiating proceedings under Sec. 30 of 
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served under that section proceedings 
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Harakchand Makanji and Co. 

V. Cominr. of Inc»me-tax 5, 7 

M/s. Naunit Lai and S. N. Chou- 
dhury, Advocates, for Appellants, (In 
all the Appeals): M. C. Chagla, Senior 
Advocate (Mr. Snkmnar Ghose, Advo- 
cate with him), for Respondents, (In 
all the Appeals.) 

The following Judgment ol the 
Court was delivered by 

GROVER, J.— These are nine con- 
nected appeals by certificate from a 
judgment of the High Court of Assam 
and Nagaland whereby nine petitions 
filed by the respondents under Art 226 
of the Constitution were allowed and 
the assessment orders made under the 
provisions of the Assam Agricultural 
Income-tax Act, 1939, hereinafter 
called the *Act’, were quashed. 

2. The facts may be first stated. 
D. C Choudhuri and S. C. Dutt peti- 
tioners in four of the writ petitions 
o^ed the Martycherra Tea Estate in 
the district of Cachar which they had 
purchased on January 1, 1948. They 
sold this Estate on July 9, 19S3. From 
January I, 1948 to July 9, 1953 they 
carried on the business of cultivation, 
manufacture and sale of black tea at 
the said Estate under a partnersWp of 
which they were the sole partners. 
The partnership firm was served with 
a notice under the Indian Income-tax 
Act, 1922 hereinafter called the In- 
come-tax Act and was assessed to in- 
come-tax for the assessment year 1951- 
52. Appeals were filed against the 
assessment order before the Appellate 
Assistant Commissioner of Income-tax 
and the Income-tax Appellate Tribu- 
nal in which substantial reliefs were 
given to the assessee. After the sale of 
the Tea Estate these assessees ceased 
to have any agricultural income. The 
case of the assessees as laid in the 
WTit petition was that on January 25. 
1961 a letter was received by one of 
them from the Agricultural Income- 
tax Officer directing both the assessees 
to furnish returns of their agricultural 
income for the assessment years 1949- 
50 to 1953-54 Thereafter they receiv- 
ed a notice of demand under Sec. 23 
of the Act for payment of a certain 
amount as agricultural income-tax for 
the assessment year 1950-51. The 
assessment order w'as stated to have 
been made under Sec. 20 (4) of the 
Act Similar orders were made and 
demands created with regard to the 


subsequent years, namely, 1951-52, 
1952-53 and 1953-54. All these assess- 
ment orders were challenged by means 
of four petitions imder Art. 226 of the 
Constitution. Apart from other points 
which were raised the main objection 
taken was that no notice under Sec. 30 
of the Act had been served at any time 
in respect of the assessment covered 
by the impugned orders. Such a notice 
could be served only within three 
years of the end of the financial year. 
In^ the absence of service of the afore- 
said notice within the prescribed 
period the Income-tax Officer had no 
jurisdiction to make any assessment 
nor could such an assessment be made 
after the expiry of a period of three 
years from the end of each financial 
year- 


3. The other set of petitions imder 
Art. 226 of the Constitution was filed 
by the company — The Eastern Tea 
Estate Private Ltd. This company 
o^ed two tea estates, the Chandana 
Tea Estate and the Martycherra Tea 
Estate. The Chandana Tea Estate was 
purchased from the Indian Tea and 
Mill Industries Limited in 1950 and 
the Martycherra Tea Estate was pur- 
ebred from M/s. D. C. Choudhuri and 
S. C. Dutt on July 9, 1953. The case 
of the company was that no notice had 
l^en received under Section 19 (2) of 
me Act for the assessment years 1951- 
52 to 1955-56 and therefore no returns 
were filed. On October 9, 1959 the 
company received a letter from the 
Mncultural Income-tax Officer. Shil- 
long asking it to submit returns in res- 
P^ of Martycherra Tea Estate for 
l^e assessment year 1950-51 onwards, 
^e company addressed a communica- 
to the Agricultural Income-tax 
Officer on November 18 . 1959 saying, 
inter alia, that no notice had been 
served on it under the Act previously 
Chandani 

iea iyate It proposed to submit re- 
turns for years in respect ot which 

TCr 19. 1959, the company received a 
notice under Sec. 19 (2) of the Act 
«uwt^ It to submit the return in 
previous year for 
Martycherra Tea Estate. In response 
company submitted 
me return for the year ending Decem- 
ber 31, 1958 showing the agricultural 
income from tea estates. A number 
of notices were served subsequently 
and there was further exchange of 
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correspondence. It was alleged in the 
petitions filed by the company that a 
letter was received dated January 23, 
1960 from the Agricultural Income-tax 
Officer in which it was stated that 
the company had failed to submit the 
returns for the years 1950-51 to 1958- 
59 and it was asked to show cause 
why the assessments for these years 
should not be completed summarily. 
After further exchange of correspon- 
dence the company received an assess- 
ment order dated June 19, 1961 in res- 
pect of the assessment year 1951-52 
which was made imder S. 20 (4) of the 
Act together with a notice of demand 
for payment of a certain amount of 
agricultural income-tax. Similar as- 
sessment orders were passed under 
Sec. 20 (4) and demands created in 
respect of the assessment years 1952- 
53, 1953-54, 1954-55 and 1955-56. All 
these assessments were challenged by 
means of five petitions under Art. 226 
of the Constitution. The main point 
raised in all these petitions was that 
unless individual notices imder Sec. 19 
(2) of the Act had been served no 
assessment could be made imder Sec- 
tion 20 (4) except by way of proceed- 
ings imder Sec. 30 of the Act. 

4. In the returns which were filed 
by the Agricultural Income-tax Officer 
to all the petitions filed in the High 
Court it was maintained that the as- 
sessees had refused to accept the ser- 
vice of the notices under Ss. 19 (2) 
and 30 of the Act. The notice under 
Sec. 19 (1) had been published in the 
Assam Gazette and the assessees were 
bound to make a return pursuant to 
that notice. It was denied that there 
was any necessity of serving notices 
imder Section 19 (2) or 30 of the Act 
and that the assessments which had 
been made were barred by limitation. 

5- A Division Bench of the Assam 
and Nagaland High Court consisting 
of Mehrotra C. J. and S. EL Dutta J. 
allowed all the petitions but delivered 
separate judgments. The learned Chief 
Justice held that where no return had 
been filed pursuant to a general notice 
under Sec. 19 (1), the Agricultural In- 
come-tax Officer was bound to proceed 
under Sec. 30 and issue a notice under 
Sec. 19 (2) of the Act within the pres- 
cribed period, namely, three years of 
the end of the financial year. He 
further held that there was no service 
of notice on the respondent in respect 
of the assessment years in question 


either under Section 19 (2) or Sec- 
tion 30 of the Act. S. K. Dutta, J., 
came to the same conclusion as the 
learned Chief Justice but he relied on 
a judgment of the Calcutta High 
Court in Commr. of Agricultural 
Income-tax v. Sultan Ali, (1951) 20 
ITB 432 (Cal) in which a dissent had 
been expressed from the Bombay 
judgment in Harakchand Makanji and 
Co. V. Commr. of Income-tax, Bombay 
City, (1948) 16 ITR 119 = (AIR 1948 
Bom 401), on the question as to 
when proceedings relating to assess- 
ment could be regarded as having 
commenced. According to the learned 
Judge if no return is made in response 
to a public notice under Section 19 (1) 
of the Act and no individual notice is 
served under Section 19 (2) there 
would be no pending proceedings and 
it would be a case of escaped assess- 
ment. But this would be so only after 
the expiry of the financial year. In 
other words after the publication of 
the notice imder Section 19 (1) there 
would be no escapement of income till 
the end of the financial year. Once the 
financial year is over and no return 
has been made in response to a notice 
under Section 19 (1) and no individual 
notice has been served under S. 19 (2) 
a case would arise of "escaped assess- 
ment for the financial year”. 

6. The relevant provisions in Chap- 
ter rv of the Act may now be noticed. 
Sections 19 and 20 contain provisions 
similar to Sections 22 and 23 of the 
Income-tax Act, 1922. Under S. 19 (1) 
of the Act the Agricultural Income- 
tax Officer before the specified date 
shall give notice by publication in the 
press, or otherwise, requiring every 
person whose agricultural income ex- 
ceeds the limits of taxable income 
prescribed in Section 6 to furnish 
within such period not being less than 
30 days as may be specified a return 
in the prescribed form setting forth 
his agricultural income during the 
previous year. Sub-section (2) pro- 
vides that in the case of any person 
whose total agricultural income is, in 
the opinion of the Agricultural In- 
come-tax Officer, of such amount as to 
render such person liable to payment 
of agricultural income-tax for any 
financial year, he may serve in that 
financial year a notice requiring him 
to furnish within the prescribed period 
a return. Sub-s. (3) enables a person 
who has not furnished a return with- 
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in the time allowed by or tinder snb- 
s. (1) or sub-s. (2) to furnish a re- 
turn or a revised return at any time 
before the assessment is made. Thus 
sub-sections (1), (2) and (3) of S. 19 
of the Act are identical with and cor- 
respond to sub-sections (1), (2) and 
(3) of Section 22 of the Income-tax 
Act. 

7. Under Section 20 of the Act if 
the Agricultural Income-tax Officer is 
satisfied that a return made under 
Section 19 is correct and complete he 
has to assess total agricultural income 
of the assessee according to it If he 
has reason to believe that such a re- 
turn is incorrect or incomplete he has 
to serve a notice requiring the person 
who has made &e return to produce 
any evidence on which he may rely in 
support of the return. After hearing 
such evidence as the person making 
the return may produce and such 
other evidence as the officer may re- 
quire on specified points the assess- 
ment order is to be made. These are 
the provisions of sub-sections <1). (2) 
and (3). Sub-section (4) is in the 
following terms : 

"II the prindpal officer of any com- 
pany or other person fails to make a 
return under sub-section (1) or, sub- 
section (2) of Section 19, as the case 
may be or having made the return, 
fails to comply with aU the terms of 
the notice issued under sub-section (21 
of this section, or to produce any evi- 
dence required imder sub-section (3) 
of this section, the Agricultural In- 
come tax Officer shall make the as- 
sessment to the best of his judgment, 
and determine the sum payable by the 
assessee on the basis of such assess- 
ment ; 

Provided 

Turning to Section 23 of the Income- 
tax Act. sub-sections (1). (2) and (3) 
thereof correspond to sub-sections (1). 
(2) and (3) of Section 20 of the Act. 
Sub-section (4) of Section 23 reads: 

*Tf any person fails to make the re- 
turn required by any notice ^ven 
under sub-section (2) of Section 22 
and has not made a return or a revis- 
ed return under sub-section (3) of the 
same section or fails to comply with 
all the terms of a notice issued under 
sub-section (4) of the same section or, 
having made a return, fails to comply 
ndth all the terms of a notice issued 
under sub-section (2) of this section,- 


X C. Choudhuri (Grover J.) A. LB. 
the Income-tax Officer shall make the 
assessment to the best of his judgment 
and determine the sum payable by 
the assessee on the basis of such as- 
sessment and in the case of a firm may 
refuse to register it or may cancel its 
registration if it is already registered: 

Provided ” 

Section 30 of the Act which corres- 
ponds to Section 34 of the Income-tax 
Act which deals with income escaping 
assessment may now be reproduced: 

“If for any reason any agricultural 
income chargeable to agricultural in- 
come-tax has escaped assessment for 
any financial year, or has been assess- 
ed at too low a rate or has been the 
subject of undue relief imder this Act, 
the Agricultural Income-tax Officer 
may, at any time within three years 
of the end of that financial year serve 
on the person liable to pay agricultu- 
ral income-tax on such agricultural 
income or, in the case of a company 
on the principal officer thereof, a 
notice containing all or any of the re- 
quirements which may be Included 
in a notice under sub-section (2) of 
Section 19, and may proceed to assess 
or reassess such income, and the provi- 
sions of this Act shall, so far as may 
be, apply accordingly as if the notice 
were a notice issued 'tinder that sub- 
section : 

Provided,.... ” 

The principal contention raised on be- 
half of the appellant is that for an 
assessment to be made under S. 20 (4) 
of the Act it is not necessary that any 
proceedings should have been taken 
under Section 30. The argument is 
that assessment proceedings com- 
mence with the publication of a gene- 
ral notice under Section 19 (1) and it 
is open to the Agricultural Income-tax 
Officer to make the best judgment as- 
sessment under Section 20 (4) without 
any limitation as to time. It is not 
necessary to issue any individual 
notice under Section 19 (2) or to ini- 
Uate proceedings under Section 30 in 
such a situation. Keliance has been 
placed on the observations in (1948) 
16 ITR 119 = (AIR 1948 Bom 401) 
that once a public notice is given under 
sub-section (I) of Section 22 of the 
Income-tax Act, 1922, which is similar 
in terms to Section 19 ( 1 ) of the Act, 
the assessment proceedings should be 
deemed to have commenced and there 
is no obligation on the Income-tax 
Officer to serve an assessee individual- 
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ly as well But in the same case it 
was said that "a notice tmder S. 34 is 
only necessary if at the end of the 
assessment year no return has been 
made by the assessee and the Income- 
tax authorities wish to proceed under 
Section 22 (2) by serving a notice in- 
dividually. It may then be said that 
^as the assessment year had come to an 
end and as no return had been fur- 
nished and as the authorities wished 
to proceed under Section 22 (2) they 
should not do so without a notice 
under Section 34”. 

8. The above view was approved 

by this Court in Commr. of Income- 
tax, Bombay, v. Ranchhoddas Karson- 
das, Bombay, (1960) 1 SCR 114 = 

(AIR 1959 SC 1154), but the portion 
which has been extracted does not 
support the contention which has been 
pressed on behalf of the appellant. 
Indeed it has been relied upon more 
firmly by the counsel for the respon- 
dents. If this view is accepted to be 
correct it follows that a notice under 
Section 30 of the Act, in the present 
case, would be necessary if at the end 
of the assessment year no return has 
been made by the assessee and the 
authorities wish to proceed under 
Section 19 (2). The case would be 
entirely different where he himself 
chooses voluntarily to make a return. 
This he can do after the publication 
of a general notice under Section 19 

(1) of the Act. If the return is filed 
no question arises of any income hav- 
ing escaped assessment. The return 
under the provisions of Section 19 (3) 
of the Act can be furnished at any 
time before the assessment is made. 
This is what this Court held in State 
of Assam v. Deva Prasad Barua, Civil 
Appeals Nos. 808 and 809 of 1967, D/- 
14-8-1968 = (reported in AIR 1969 
SC 831). 

9. The position is altogether dif- 
ferent if no return has been made by 
the assessee and where income has 
not been assessed at all because for 
one reason or the other no assessment 
proceedings were initiated. That 
would be a case of "escaped assess- 
ment” within Section 30 of the Act. 
The matter was examined at length 
by this Court in Ghanshyam Das v. 
Regional Asst. Commr. of Sales Tax, 
Nagpur, (1964) 4 SCR 436 = (AIR 
1964 SC 766) wnth reference to the 
provisions of the Central Provinces 


and Berar Sales Tax Act, 1947. The 
following principles were laid down 
in that case which are noteworthy: 

(1) In the case of a registered dea-^ 
ler the proceedings before the Com- 
missioner started factually when a re- 
turn was made or when a notice was 
issued to him either under Section 10 
(3) (under which the Commissioner 
has to issue a notice if no return is 
submitted) or under Section 11 (4) 
(which provides for the best judgment 
assessment) of the Sales Tax Act. 
The statutory obligation to file a re- 
turn did not initiate the proceedings. 

(2) Once a statutory return was filed 
pursuant to a notice under S. 10 (3) 
or Section 11 of the Sales Tax Act 
the proceedings did not come to an 
end until the final assessment was 
made. 

(3) The expression "escaped assess- 
ment” in Section 11-A of the Sales 
Tax Act included that of a turnover 
which had not been assessed at aU 
because for one reason or the other no 
assessment proceedings were initiated 
and no assessment was made in res- 
pect thereof. 

10. Keeping in view the above 
principles it must be held that in the 
absence of a return having been filed 
by the assessees in the present case 
pursuant to a general notice under 
Section 19 (1) of the Act assessment 
could be made only after due notice 
under Section 19 (2) or by initiating 
proceedings under Section 30 of the 
Act. Section 19 (2) requires that an 
individual notice is to be served in the 
financial year. If no notice is served 
imder that section proceedings under 
Section 30 can be initiated by a notice 
in accordance wth that section within 
three years of the end of that finan- 
cial year. In this connection it may 
also be remembered that Section 43 
(2) (a) of the Act confers a valuable 
right on the assessee in the matter of 
choosing the forum for the assess- 
ment. According to that prowsion an 
assessee may on receipt of the first 
notice served on him under Section 19 
(2) apply to the Agricultural Income- 
tax Officer by whom such notice is 
served, to be assessed at the usual 
place of residence or at the place 
where the accoimts relating to his 
agricultural income are kept. The 
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Agricultural Income-tax Officer can 
then make an order that the assessee 
shall be assessed at the place specifi- 
ed in the application or he has to refer 
the matter to the Assistant Commis- 
sioner of Agricultural Income-tax 
whose decision shall be finaL No such 
right is conferred on the assessee with 
reference to publication of a general 
notice imder Section 19 (1). It shows, 
therefore, that the proceedings for as- 
sessment under the Act can be initiat- 
ed only by service of a notice under 
Section 19 (2) or by having resort to 
the provisions of Section 30 of the 
Act 

11. Counsel for the appellant has 
sought to make a distinction between 
the decision given tmder the provisions 
of the Income-tax Act by pointing out 
that under Section 20 (4) of the Act 
best judgment assessment can be 
made on the failure to make a return 
under sub-section (1) or sub-section (2) 
of Section 19 whereas under S. 23 (4) 
of the Income-tax Act such an assess- 
ment can be made only where any 
person fails to make the return re- 
quired by any notice given under sub- 
section (2) of Section 22 which is 
equivalent to Section 19 (21 of the Act 
This distinction is hardly material 
when the principles which have been 
laid down by this Court are kept in 
view. In support of his contention 
counsel for the appellant has alro 
called attention to a decirion of the 
Privy Council in Gokiildas Ratanji 
Mandavia v. C ommr. of Income-tax, 
(1960) 38 ITR 224 (PC) in which the 
provisions of the East African Income 
Tax (Management) Act, 1952, came up 
for consideration. Those provisions 
are altogether different and the deci- 
sion rested on the wording of S. 71 
of that enactmenL It cannot, there- 
fore, be of any assistance in the pre- 
sent case. 

12- For the reasons ^ven above 
the appeals f^ and they are dismiss- 
ed with costs. One hearing fee. 

Appeals dismissed. 
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F. Hoffimann-La Roche and Co. 
Ltd., Appellant v. Geoffrey Maimers 
and Co. Private Ltd-, Respondent. 

Civil Appeal No. 1330 of 1966, D/- 
8-9-1969. 

(A) Trade and Merchandise Marks 
Act (1958), Section 2 (1) (d) — Mark 
whether deceptively similar to an- 
other marJc — Test. 

The marks must be compared as 
whole. It is not right to take a por- 
tion of the word and say.that because 
that portion of the word differs from 
the corresponding portion of the word 
in the other case there is no sufficient 
similarily to cause confusion. The 
true test is whether the totality of the 
proposed trade mark is such that it is 
likely to cause deception or confusion 
or mistake in the minds of persons 
accustomed to the existing trade mark. 

(Para 11) 

Held on comparison of the trade 
marks "Dropovit” and "Protovit” that 
they are not deceptively similar. 
Appeal No. 65 of 1962. D/- 14(17-8- 
1964 (Bom), Affirmed. (Case Law dis- 
cussed) (Para 14) 

(B) Trade and Merchandise Marks 
Act (1958), S. 9(1) — Registration of 
trade mark — Plea that word used in 
trade mark is deceptive and not in- 
vented — Plea taken at delayed stage 
— Inference that it did not strike even 
the legal adviser of party etc,, that 
trade mark is deceptive can be 
drawn — Finding by High Court also 
against plea — Plea rejected by 
Supreme Court. (Para 17) 

Cases Referred: Chronological Paras 
(1962) 1962 RPC 265, Parker 
Knoll V. Knoll International 
Ltd. 11 

(1951) 68 RPC 103 = 95 SJ 316, 

De Cordova v. Vick Chemical 
Co. 17 

(1945) 62 RPC 65 « 1945 AC 
68, Aristoc Ltd. v. Rysta 
Ltd. 11 

(1915) 32 RPC 133, Lavroma Case, 
Tokalon Ltd. v. Davidson & 

Co. U 

■Appeal No- 65 of 1962, D/- 14/17-8- 
1964, — Bom.) 
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(1908) 25 RPC 565, Diaholo 

case 16 

(1906) 23 RPC 774, Pianotist Co., 

Ltd.'s application 11 

M/s. Shavaksha and R. A. Shah, 
Advocates, Mr. J. B. Dadachanji, Advo- 
cate of M/s. J. B. Dadachanji and Co. 
and Miss Bhuvanesh Kumari, Advo- 
cate, for Appellant; Mr. M. C. Chagla, 
Senior Advocate (M/s. I. M. Chagla 
and Anoop Singh, Advocates, and Mr. 
M. N. Shroff, Advocate for ]\.4r. I. N. 
Shroff, Advocate, with him), for Res- 
pondent. 

The following Judgment of the 
Court was delivered by 

RAMASWAMI, J. — ^This appeal is 
brought by certificate from the judg- 
ment of the Bombay High Court dated 
August 17, 1964 in application No. 65 
of 1962 upholding in part the judg- 
ment of Mr. Justice Tarkunde dated 
December 7, 1962 in Miscellaneous 
Petition No. 358 of 1961. 

2. The appellant is a limited liabi- 
lity company incorporated tmder the 
laws of S%vitzerland and carries on 
business in the manufactinre and sale 
of pharmaceutical and chemical pro- 
ducts. The respondent is a company 
incorporated imder the Companies Act 
in India and also carries on business 
in the manufacture and sale of phar- 
maceutical products. 

3. On December 2, 1946 the appel- 
lant applied for registration of its 
trade mark "PROTO\TT”. The appli- 
cation was granted and the appellant’s 
mark was registered in Class V in res- 
pect of ’’Pharmaceutical preparations 
for human use and for veterinary use, 
infants’ and invalids’ foods.” The appel- 
lant thereafter used that mark on 
multi-vitamin preparations in liquid 
and tablet forms and its goods are 
being sold under that mark at least 
since the year 1951. 

4. On January 28, 1957 the respon- 
dent applied for registration of its 
mark "DEOPOVIT” in respect of 
"medicinal and pharmaceutical pre- 
parations and substances”. The appli- 
cation was registered but the adver- 
tisement of the respondent’s applica- 
tion escaped the notice of the appel- 
lant who did not hence oppose the 
registration. By a letter dated March 
4, 1958 Messrs. Voltas Limited, the ap- 
pellant’s agents, drew the attention of 
the appellant to the respondent’s 
mark "DEOPOVIT”, There was 


negotiation between the parties but on 
March 19, 1958 the respondent wrote 
to the appellant refusing to alter its 
trade mark. On January 21, 1959 the 
appellant applied for rectification of 
the Register by removal therefrom of 
the respondent’s trade mark. The 
ground urged in support of the appli- 
cation was that the respondent’s mark 
so nearly resembled the appellant’s 
mark as to be likely to deceive or 
cause confusion. On March 9, 1960 the 
appellant applied for amendment of 
the application and an additional 
ground was taken that "DEOPOVIT” 
was not an invented word. The ap- 
plication for amendment was allowed 
by the Registrar. The amended ap- 
plication was opposed by the respon- 
dent. By his judgment dated August 
5, 1961 the Joint Regi^ar rejected 
the application for rectification hold- 
ing that "DEOPOVIT” v;^as not decep- 
tively similar to "PROTO VIT” and 
that the word "DEOPOVIT” consider- 
ed as a whole was not descriptiva 'The 
appellant took the matter in appeal to 
the Bombay High Coiurt. On Decem- 
ber 7, 1962 Mr. Justice Tarkunde dis- 
missed the appeal. The appeUant pre- 
ferred an appeal xmder Letters Patent 
but the appeal was dismissed by a 
Division Bench consisting of Chief 
Justice Chainani and Mody, J. on 
August 17, 1964. During the hearing 
of the appeal the respondent restrict- 
ed the designation of goods to "medi- 
cinal and pharmaceutical preparations 
and substances containing principally 
vitamins.” 

5. The application for rectification 
was made on January 21, 1959 before 
the Trade and Merchandise Marks Act, 
1958 (Act No. 43 of 1958) came into 
operation. But it is not disputed that 
under Section 136 (3) of this Act, the 
decision of this case is governed by the 
provisions of Act No. 43 of 1958 (here- 
inafter called the Act). 

6. Section 11 of the Act states: 

"A mark — 

(a) the use of which woidd be likely 
to deceive or cause confusion: or 

(b) the use of which would be con- 
trary to any law for the time being in 
force; or 

(c) which comprises or contain? 
scandalous or obscene matter; or 

(d) which comprises or contains any 
matter likely to hurt the religious 
susceptibilities of any class or section 
of the citizens of India; or 
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(e) which would otherwise be dis- 
entitled to protection in a court; diaU 
not be registered as a trade mark.” 

7. Section 12 (1) provides : 

"Save as provided in sub-section (3), 
no trade mark shall be registered in 
respect of any goods or description ot 
goods which is identical with or 
deceptively similar to a trade mark 
which is already registered in the 
name oi a different proprietor in res- 
pect of the same goods or descriptive 
of goods.” 

8. Section 56 (1) reads: 

"On application made in the pres- 
cribed manner to a High Court or to 
the Registrar by any person aggriev- 
ed, the tribunal may make such order 
as It may think fit for cancelling or 
varying the registration of a trade 
mark on the ground of any contraven- 
tion. or failure to observe a condition 
entered on the register in relation 
thereto.” 

6. Section 2 (1) (d) defines the 
phrase "deceptively similar” as fol- 
lows: 

"A mark shall be deemed to be 
deceptively similar to another mark If 
it so nearly resembles that other 
mark as to be likely to deceive or 
cause confusion.” 

10. The first question to be consi- 
dered in this appeal is whether the 
word "DROPO\n[T” Is deceptively 
similar to the word ‘'PROTOVTT” and 
offends the provision of Sea 12 (1) of 
the Act. In other words, the question 
is whether the respondent’s mark so 
nearly resembles the re^tered mark 
as to be "likely to deceive or cause 
confusion”. It is not necessary that it 
should be Intended to deceive or 
intended to cause confusion- It is its 
probable effect on the ordinary kind 
of customers that one has to consider. 

11. In Parker Knoll Ltd. v. Knoll 
International Ltd., 1962 RPC 265 at 
p. 274, Lord Denning explained the 
words "to deceive” and the phrase "to 
cause confusion” as follows : 

"Secondly, *to deceive’ is one thing. 
To 'cause confusion’ is another. The 
difference is this: When you deceive a 
man, you tell him a lie. You make a 
false representation to him and there- 
by cause him to believe a thing to be 
true which is false. You may not do 
it knowingly, or intentionally, but 
still you do it, and so you deceive 
him- But you may. cause confusion 
without telling him ''a lie at all, and 


without making any false representa- 
tion to him. You may indeed tell him 
the tru^ the whole truth and nothing 
but the truth, but still you may cause 
confusion in his mind, not by any 
fault of yours, but because he has not 
the knowledge or ability to distinguish 
it from the other pieces of truth 
Imown to him or because he may not 
even take the trouble to do so.” 

The tests for comparison of the two 
word-marks were formulated by Lord 
Parker in Pianotist Co., Ltd.,’s applica- 
tion (1906) 23 RPC 774 at p. 777 as 
follows: 

"You must take the two words. You 
must judge of them, both by their look 
and by their sound. You must consi- 
der the goods to which they are to be 
applied. You must consider the nature 
and kind of customer who would be 
likely to buy those goods. In fact, 
you must consider all the surrounding 
circumstances; and you must further 
consider what is likely to happen if 
each of those trade marks is used in a 
normal way as a trade mark for the 
goods of the respective owners of the 
marks. If, considering all those circum- 
stances. you come to the conclusion 
that there will be a confusion— that is 
to say, not necessarily that one man 
will be injured and the other will gain 
illicit benefit, but that there will be a 
confusion in the mind of the public 
which will lead to confusion in the 
goods — then you may refuse the regis- 
tration. or rather you must refuse the 
registration in that case.” 

It is necessary to apply both the visual 
and phonetic tests. In Aristoc Ltd. v. 
Rysta Ltd., 1945 RPC 65 at p. 72, the 
House of Lords was considering the 
resemblance between the two words 
"Aristoc” and "Rysta”. ITie view trdcen 
was that considering the way the 
words were pronounced in English, 
the one was likely to be mistaken for 
the other. Viscount Maugham cited 
the following passage of Lord Justice 
Luxmoore in the Court of Appeal, 
which passage, he said, he completely 
accepted as the correct exposition of 
the law: 

"The answer to the question whether 
the sound of one word resembles too 
nearly the sound of another so as to 
bring the former within the limits of 
Section 12 of the Trade Marks Act, 
1938, must nearly always depend on 
first impression, for obviously a pw- 
son who is familiar with both words 
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will neither be deceived nor confused. 
It is the person who only knows the 
one word and has perhaps an imper- 
fect recollection of it who is likely to 
he deceived or confused. Little assis- 
tance, therefore, is to be obtained 
from a meticulous comparison of the 
two words, letter by letter and sylla- 
ble by syllable, pronounced with the 
clarity to be expected from a teacher 
of elocution. The Court must be care- 
ful to make allowance for imperfect 
recollection and the effect of careless 
pronunciation and speech on the part 
not only of the person seeking to buy 
under the trade description, but also 
of the shop assistant ministering to 
that person’s wants”. 

It is also important that the marks 
must be compared as whole. It is not 
right to take a portion of the word 
and say that because that portion of 
the word differs from the correspond- 
ing portion of the word in the other 
case there is no sufficient similarity to 
cause confusion. The true test is whe- 
ther the totality of the proposed trade 
mark is such that it is Likely to cause 
deception or confusion or mistake in 
the minds of persons accustomed to the 
existing trade mark. Thus in Lavroma 
case, Tokalon Ltd- v. Davidson and 
Co., 32 RPC 133 at P- 136, Lord John- 
ston said; 

“ we are not bound to scan the 

words as we would in a question of 
comparatio literarum. It is not a 
matter for microscopic inspection, but 
to be taken from the general and even 
casual point of view of a customer 
walking into a shop.” 

12. In order to decide whether the 
word "DROPO’WT” is deceptively 
similar to the word "PROTOVIT” each 
of the two words must, therefore, be 
taken as a whole word. Each of the 
two words consists of eight letters, the 
last three letters are common, and in 
the uncommon part the first two are 
consonants, the next is the same vowel 
'o', the next is a consonant and the 
fifth is again a common vowel 'o’. The 
combined effect is to produce an 
alliteration. The affidavits of the ap- 
pellant indicate that the last three 
letters "VIT” is a well-known common 
abbreviation used in the pharmaceuti- 
cal trade to denote Vitamin prepara- 
tions. In his affidavit dated January 
11, 1961 Frank Murdoch, has referred 
to the existence on the Register of 
about 57 trade marks which have the 
1970 S. a/130 xn G— 5 


common suffix "VTT” indicating that 
pie goods are vitamin preparations. It 
is apparent that the terminal syUable 
"VIT” in the two marks is both des- 
criptive and common to the trade. If 
greater regard is paid to the uncom- 
mon element in these two words, it is 
difficult to hold that one will be mis- 
taken for or confused with the other. 
The letters 'D' and 'P' in "DROPO\n;T” 
and the corresponding letters 'P' and 
"T” in "PROTOVIT” cannot possibly 
be slurred over in pronunciation and 
the words are so dissimilar that there 
is no reasonable probability of confu- 
sion between the words either from 
the visual or phonetic point of view. 

13. In the High Court, counsel for 
the respondent made a statement that 
the respondent was willing that the 
Court should direct in exercise of its 
powers under Section 56 (2) that the 
Registrar should limii the respondent’s 
trade mark "DROPOVIT” to medicinal 
and pharmaceutical preparations and 
substances containing principally vita- 
mins and that the appeal should be 
decided on this basis. The question of 
deceptive similarity must therefore be 
decided on the basis of the class of 
goods to which the two trade marks 
apply subject to the limitation agreed 
to by the respondent. From the nature 
of the goods it is likely that most of 
the customers would obtain a pres- 
cription from a doctor and show it to 
the chemist before the purchase. In 
such a case, except in the event of the 
handwriting of the doctor being very 
bad or illegible the chance of confu- 
sion is remote. As we have already 
observed the evidence shows that 
there are as many as 57 trade marks 
in the Register of Trade Marks with 
the suffix "VTT”. Therefore, even an 
average customer would know that in 
respect of Vitamin preparations the 
word "VIT” occurs in large number of 
trade marks and because of this he 
would naturally be on his guard and 
take special care against making a 
mistake. In this connection the provi- 
sions of the Drug Rules, 1945 are also 
relevant. Under Rule 61 (2) vitamin 
preparations would be cox^ered by 
Item 5 in Schedule C (1) to the Rules 
and a licence would be required to 
stock such vitamin preparations and to 
sell them retail. The question of con- 
fusion must hence be determined on 
the basis that the goods with one of 
the two rival trade marks would be 
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sold only by such a licensed dealer 
and would not be available in any 
other shop. The fact that the vendor 
would be a licensed dealer also reduces 
the possibility of confusion to a cond- 
derable extent. 

14. Having taken into account all 
drcumstances of the present ease we 
are of the opinion that the High Court 
and the Joint Registrar of Trade 
Marks were right in holding that there 
was no real tangible danger of confu- 
sion if respondent's trade mark was 
allowed to continue to remain on the 
Register and the application for recti- 
fication made by the appellant should 
be dismissed. 

15. The question was also argued 
in the appeal whether the word "DRO- 
POVIT" was not an invented word and 
whether it was a descriptive word. 
Section 9 (1) of the Act states— 

"A trade mark shall not be register- 
ed in Part A of the register unless it 
contains or consists of at least one of 
the following essential particulars, 
namely : — 


(c) one or more Invented words; 

(d) one or more words having no 
direct reference to the character or 
quality of the goods and not being ac- 
cording to its ordinary signification, a 
geographical name or a surname or a 
personal name or any common abbre- 
viation thereof or the name of a sect, 
caste or tribe in India.” 

16. It is contended on behalf of 
the appellant that "DROPOVIT” 
meant only "DROP OF VITAMIN” 
with the word 'of being misspelled as 
*o’. 'VIT being used to denote "Vita- 
mins”, and the three separate words 
are joined together to make "DROPO- 
VIT” as one word. It was said that 
the word "DROPOVIT” was simply a 
combination of three common words 
in English language and cannot, there- 
fore. be said to be an invented word. 
In Diabolo case, (1908) 25 RPC 265 
Parker J.. has explained the meaning 
of "invented word” as follows : 

"To be an invented word within the 
meaning of the Act a word must not 
only be newly coined, in\the sense of 
not being already current in the 
English language, but must be such as 
not to convey any meaning, or. at any 
rate, any obvious meaning to ordinary 


Englishmen. It must be a word having 
no meaning or no obvious meaning 
imtil one has been assigned to it" 

17. In the' case of De Cordova y. 
Vick Chemical Co. (1951) 68 RPC 103, 
the Privy Council referred to that 
interpretation of Parker J., as "the 
best standing interpretation”. The 
question arising in this case is whe- 
ther the word "DROPOVIT” would 
strike an ordinary person knowing 
English as meaning "DROP OF VITA- 
MIN”. In this connection the High 
Court has pointed out that the original 
application for rectification did not 
contain the ground that the word 
"DROPOVIT” was descriptive. It was, 
therefore legitimate to draw the infer- 
ence that the word "DROPOVIT" did 
not sti^e even Messrs. Depenning and 
Depenning the legal advisers of the 
appellant as being descriptive. It was 
also pointed out that in his judgment 
Mr. Justice Tarkunde has remarked 
that when the case was opened before 
him he did not understand that the 
word "DROPOVIT’ meant "DROP OE 
VITAMIN” till the explanation of that 
word was given to him. We see no 
reason, therefore, to differ from the 
reasoning of the High Court on this 
aspect of the case. If the word "DRO* 
POVIT’ is not a descriptive word ft 
must be held to be an invented worA 
It is true that the word "DROPOVIT* 
is coined out of words commonly used 
by and known to ordinary persons 
knowing English. But the resulting 
combination produces a new wori a 
newly coined word which does not 
remind an ordinary person Imowing 
dogfish of fhe original words out of 
which it is coined unless he is so told 
or unless at least he devotes some 
thought to it. It follows that the word 
"DROPOVIT’ being an invented word 
was entitled to be registered as a trade 
mark and is not liable to be removed 
from the Register on which it already 
exists. 

18. For the reasons expressed wd 
hold that this appeal fails and must 
be dismissed with costs. 

Appeal dismissed 
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AIE 1970 SUPREME COURT 20G7 
(V 57 C 440) 

(From: Calcutta) 

iT. a SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Commissioner of Income-tax, West 
Bengal, Appellant v. Indian Molasses 
(Private) Ltd., Respondent. 

Civil Appeal No. 2555 of 1966, D/- 
12-8-1970. 

(A) Income Tax Act (1922), S. 66 (1) 
"Question of law arising out of such 

order” — Question raised before Tri- 
bunal — Aspect of it not raised can be 
urged before High Court — Decision 
of High Court at Calcutta, Reversed. 

The expression "question of law 
arising out of such order” in Sec- 66 

(1) is not restricted to take in only 
those questions which have been ex- 
pressly argued and decided by the 
Tribunal. If a question of law is rais- 
ed before the Tribunal, even if an 
aspect of that question is not raised 
that aspect may be urged before the 
High Court. Thus the question whe- 
ther certain amount expended effec- 
tively during the accounting year 
within the meaning of Section 10 (2) 
(xv) represented revenue expenditure 
did not exclude an enquiry as to whe- 
ther it was laid out or expended 
wholly and exclusively for the pur- 
pose of the business of the assessea 
AIR 1961 SC 1633, Rel. on. Decision 
of Calcutta High Court, Reversed. 

(Paras 11, 12) 

(B) Income Tax Act (1922), Sec. 10 

(2) (xv) — Amount set apart to pro- 
vide pension on retirement of or death 
of Director — Amount becomes ex- 
pended only on retirement or death 
of Director and not before that event 
— ■ For applicability of S. 10 (2) (xv) 
other requirements of the section and 
of Sec. 10 (4A) must be complied with. 

A company arranged to provide a 
pension to its managing director on 
his retirement or to his wife in the 
event of his death before age of retire- 
ment. The company delivered to the 
trustees a certain sum to take out a 
deferred annuity policy to secure cer- 
tain amount as annuity payable to the 
director who however died before he 
was due to retire. 

Held tliat the amount set apart her 
came subject to the obligation to pay 
the pension only when the director 
died and not before that when the 


amount was set apart and must be 
deemed expended only on death with- 
in the meaning of Sec. 10 (2) (xv). But 
to attract the exemption imder Sec. 10 
(2) (xv) it had still to be established 
that the amount set apart was laid out 
or expended wholly and exclusively 
for the purpose of the business of the 
Company, and that it was authorised 
under Sec. 10 (4-A). AIR 1959 SC 
1049, Rel. on. (Paras 6, 10) 

(C) Income Tax Act (1922), S. 66 (4), 
(5) — Supreme Court directing Tribun^ 
to submit supplementary statement — 
Tribunal is restricted to evidence on 
record and is not entitled to take addi- 
tional evidence — Not taldng such 
evidence may result in injustice — 
Tribunal left to dispose of case under 
Section 66 (5) in the light of observa- 
tions of Supreme Court. AIR 1959 SC 
1177 and AIR 1963 SC 1484 and AIR 
1965 SC 1636, ReL on. (Para 14) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1636 (V 52) = 

(1965) 56 ITR 365, Keshav Mills 
Co., Ltd. V. Commr. of Income- 
tax, Bombay North, Ahmeda- 
bad 14 

(1963) AIR 1963 SC 1484 (V 50) = 

(1963) 48 ILR (SC) 92, Petlad 
Turkey Red Dye Worlis Co., 

Ltd. V. Commr. of Income- 
tax 14 

(1961) AIR 1961 SC 1633 (V 48) = 
(1961) 42 ITR 589, Commr. of 
Income-tax, Bombay v. Scindia 
Steam Navigation Co., Ltd. 11 

(1959) AIR 1959 SC 1177 (V 46) = 
(1959) 37 ITR 11, New Jehangir 
Vakil Mills Ltd. v. Commr. of 
Income-tax, Bombay North, 

Kutch and Saurashtra 14 

(1959) AIR 1959 SC 1049 (V 46) = 

(1959) 37 ITR 66, Indian Molasses 
Co. (P.) Ltd. V. Commr. of 
Income-tax, West Bengal 2, 6 

The following Judgment of the 
Court was delivered by: 

SHAH, J. : The respondent Com- 
pany appointed one Harvey its Manag- 
ing Director. Under the terms of 
agreement Harvey was to retire on 
attaining the age of 55 years. The 
company arranged to provide a pen- 
sion to Harvey on retirement and 
executed a deed of trust on September 
16, 1948 appointing three trustees to 
carry out that object The respon- 
dent Company set apart in 1948 
Rs. 1,09,643/- and in each of the six 
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subsequent years Rs. 4,Z6Al- and deli- 
vered the various amounts to the 
trustees who were authorised to take 
out a deferred annuity policy to secure 
an annuity of £720 per annum pay- 
able to Harvey for life from the date 
he attained the age of 55 years, and 
in’ the event of his death before that 
date an annuity of £ 611.12 annually 
to his widow. 

2. In its return for the assessment 
year 1949-50 the Company claimed 
that in the compulation of its taxable 
income Rs. 1_,09,643/- paid in 1948 to 
the trustees under the deed of trust 
were allowable as an amount wholly 
and exclusively expended for the pur- 
pose of its business. In the subsequent 
yeare of assessment the Company 
claimed allowance of the annual pay- 
ment of Rs 4,364/-. The Income-tax 
Officer disallowed the claim. The 
Company disputed the decision and 
carried it to the Income-tax Appellate 
Tribunal. The Tnbunal submitted a 
statement of case to the Hifih Court 
of Calcutta on the question whether 
the payments "constituted 'expendi- 
ture' within the meaning of that word 
in Section 10 (2) (xv) of the Indian 
Income-tax Act, 1922, in respect of 
which a claim for deduction can be 
made subject to the other conditions 
mentioned in that clause being satb- 
fied”. The High Court answered the 
question in the negative. TTie view 
taken by the High Court was confirm- 
ed by this Court in appeal* Indian 
Molasses Co. (P.) Ltd v. Commr. of 
Income-tax. West Bengal, (1959) 37 
ITR 66 = (AIR 1959 SC 1049). This 
Court held that the expenditure 
deductible for income-tax purposes is 
one towards a liability actually exist- 
ing at the time, but a sum of money 
set apart which may be deemed ap- 
propriated to a purpose for which it 
was intended on the happening of a 
future event was not expended within 
the meaning of Section 10 (2) (xv) of 
the Act. until the event occurs, and 
since the Company had dominion 
through the trustees over the funds 
and there was a possibility of a trust 
resulting in its favour, by setting 
apart the funds no "expenditure" 
within the meaning of Section 10 (2) 
(xv) of the Indian Income-tax Act, 
1922. may be deemed incurred. 

3. During the pendency of those 
proceedings the Company arranged to 
give an "enhanced pension” to Harvey 


trust on October 29, 1954 and set 
apart an additional sum of Rs. 47,607 
to enable the trustees to take out an 
annuity policy in the names of the 
trustees in favour of Harvey and his 
wife to cover the "enhanced pension.” 
Tbe terms of the original trust deed 
were made applicable to the supple- 
mentary deed, 

4, Harvey died in May 1955 (before 
he was due to retire) and in the return 
of its taxable income for the assess- 
ment year 1950-57 the Company 
claimed that Rs. 1.83,434/- being the 
total amount paid by the Company to 
the trustees in terms of the original 
trust deed dated September 16. 1948 
and the supplementary deed dated 
October 29. 1954 be allowed as a per- 
missible expenditure in the computa- 
tion of the Company's business profits 
in the previous year ending December 
31. 1955 The Income-tax Officer dis- 
allowed the claim without assigning 
any reasons In appeal the Appellate 
Assistant Commissioner confirmed the 
order ob-serving that the amounts paid 
long before the commencement of the 
previous year were not admissible 
under Section 10 (2) (xv) of the In- 
come-tax Act. 1922, The Income-tax 
Appellate Tribunal in appeal reversed 
the order and allowed the claim of the 
Company holding that the amount of 
Rs. 1.83.434/- was "effectively disburs- 
ed during the accounting year” and 
was on that account an admissible 
allowance in the computation of the 
Company’s business profits. 

5. At the instance of the Commis- 
sioner of Income-tax, the Tribunal 
submitted a statement of the case to 
the. High Court of Calcutta on the 
follovring two questions ; 

"(I) Whether on the facts and in the 
rfrcumstances of the case, the sum of 
Rs. 1,83,434/- was an expenditure 
effectively laid out or expended during 
the accounting year 1955 within the 
meaning of Section 10 (2) (xv) of the 
Income-tax Act? 

(2) If the answer to question No. (1) 
is in the affirmative, then whether the 
said expenditure of Rs. 1.83,434/- re- 
presented a revenue expenditure?” 

The High Court of Calcutta recorded 
answers in the affirmative on both the 
questions. With certificate granted by 
the High Court under Section 66A (2) 
of the Indian Income-tax Act, 1922, 
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this appeal is preferred by the Com- 
missioner of Income-tax. 

6. Answer recorded by the BIgh 
Court on the first question was, in 
our judgment, correct. This Court had 
in the earlier decision (1959) 37 ITR 
66 = (AIR 1959 SC 1049). held that 
the Company had not parted with 
control over the amounts set apart be- 
tween the years 1948 and 1954 for 
securing the pension benefit to Harvey, 
and on that account no amount was 
appropriated to make it expenditure 
within the meaning of Section 10 (2) 
(xv) of the Act when Har\'-ey died. 
At the date when different sums 
of money were set apart there was no 
existing liability and the stirns of 
money set apart to meet an obligation 
which may or may not arise on the 
happening of a future event, the Com- 
pany did not lay out or expend the 
sums within the meaning of Sec. 10 
(2) (xv). The amounts set apart be- 
came subject to the obligation to pay 
the pension arranged to be given only 
when Harvey died, and must be deem- 
ed expended then within the meaning 
of Section 10 (2) (xv) of the Indian 
Income-tax Act, 1922. 

7. But on the materials before us 
we are unable to answer the second 
question, for the Tribunal has found 
no facts on which the admissibility of 
the allowance may be determined, and 
the High Court has declined to allow 
the argument to be raised by the 
Commissioner tliat in the circtim- 
stances of the case the amounts ex- 
pended were not admissible under 
Section 10 (2) (xv) of the Act. 

8. Secs. 10 (1) and 10 (2) (xv) of 
the Act, in so far as they are relevant, 
provide ; 

S. 10 (1) — "The tax shall be pay- 
able by an assessee tmder the head 
"Profits and gains of business, profes- 
sion or vocation” in respect of the 
profits or gains of any business, profes- 
sion or vocation carried on by him.” 

S. 10 (2)— "Such profits or gains 
shall be computed after making the 
following allowances, namely: — 

X XX XX 

(xv) any expenditure (not being an 
allowance of the nature described in 
any of the clauses (i) to (xiv) inclu- 
sive, and not being in the nature of 
capital expenditure or personal ex- 
penses of the assessee) laid out or ex- 


pended wholly and exclusively for the 
purpose of such business, profession or 
vocation.” 

Sub-section (4-A) of Section 10 which 
was added by the Finance Act of 1956 
with effect from April 1, 1956, may 
also be read : 

"Nothing in sub-section (2) shall, in 
the computation of the profits and 
gains of a company be deemed to 
authorise the making of — 

(a) any allowance in respect of any 
expenditure which results directly or 
indirectly in the provision of any 
remuneration or benefit or amenity to 
a director or a person who has a sub- 
stantial interest in the company wdth- 
in the meaning of sub-clause (iii) of 
clause (6-C) of Section 2, or 

(b) any allowance in respect of any 
assets of the company used by any 
person referred to in clause (a) either 
wholly or partly for his own piuposes 
or benefit, 

if in the opinion of the Income-tax 
Officer any such allowance is exces- 
sive or unreasonable having regard to 
the legitimate business needs of the 
company and the benefit derived by 
or accruing to it therefrom. 

Explanation. — The provisions of this 
sub-section shall apply notwithstand- 
ing that any amount disallowed under 
this sub-section is included in the 
total income of any person referred to 
in clause (a).” 

9. An amount proved to be ex- 
pended by a tax-payer carrying on 
business is (subject to sub-section (4A) 
of Section 10) a permissible allowance 
in the computation of taxable income 
of the business, if it be established 
that the allowance claimed is (a) ex- 
penditure which is not of the nature 
described in clauses (i) to (xiv) of Sec- 
tion 10 (2);(b) that it is not of the 
nature of capital expenditure or per- 
sonal expenses of the assessee; and (c) 
that the expenditure was laid out or 
expended wholly and exclusively for 
the purpose of such business, profes- 
sion or vocation. The expenditure 
incurred by the Company is not 
allowance of the nature described in 
any of the clauses (i) to (xiv) inclusive 
of Sec. 10 (2), nor is it of the nature 
of capital expenditure or personal 
expenses of the assessee. In our judg- 
ment, the argument advanced before 
the High Court that the expenditure 
resulting from the setting apart of the 
money for securing an annuity to 



W. B. V. Indian Molasses (Shah J.) A.LE. 


2070 S. C. (Prs. O-ll] L-T. Commr., 

provide pensionary benefit to Harvey 
and his wdfe was of a capital expendi- 
ture was rightly negatived by the 
ffigh Court 

10. To attract the exemption under 
Sec. 10 (2) (rv) it had still to be esta- 
blished that the amount set apart was 
laid out or expended wholly and ex- 
clusively for the purpose of the busi- 
ness of the Company. On this part of 
the case there is no discussion in the 
orders of the taxing authorities and 
the Tribunal To recall, the Income- 
tax Officer recorded no reasons for 
disallowing the expenditure- The Ap- 
pellate Assistant Commissioner dis- 
allowed it on the ground that it was 
not debited in the profit and loss ac- 
count of the Company in the previous 
year. The Tribunal, assumed, and in 
our judgment erroneously, that this 
Court had in the earlier judgment 
pronounced upon the applicability of 
all the conditions of Section 10 (2) 
(xv) of the Act to the amount set 
apart when it became expenditure. 
This Court did not express any opinion 
on that question. The language in 
which the question was framed in the 
earlier case clearly indicated that the 
enquiry contemplated was only whe- 
ther the amounts set apart were ex- 
pended and no other. The judgment 
of this Court also does not imply that 
in the view of the Court if the setting 
apart of the amount was expenditure, 
the other conditions for the expendi- 
ture to be a permissible allowance 
under Sec 10 (2) (xvl were salisfieA 
It cannot be assumed that because on 
the death of Harvey the amounts 
previously set apart were deemed ex- 
pended. the outgoing was admissible 
as expenditure under Section 10 (2) 
(xv) read with Section 10 (4A). The 
Tribunal considered two questions 
only; (1) whether the setting apart of 
the amounts amounted to expenditure 
within the meaning of Section 10 (2) 
(xv); and (2) if it was expenditure, 
whether it could be regarded as capi- 
tal expenditure and not revenue ex- 
penditure. On both the contentions 
the Tribunal decided in favour of the 
Company. But before Sec 10 (2) (xv) 
could be called in aid to support the 
claim of the company it had to be 
established that it represented expen- 
diture laid out or expended wholly 
and exclusively for the purpose of the 
business, and that it was authorised 
under Section 10 (4A). \ 


11. The High Court was of the 
view that because before the Tribunal 
the question was not expressly raised 
that “the other conditions inviting the 
application of Section 10 (2) (xv) were 
not satisfied, the allowance was not 
admissible”, the Commissioner was 
incompetent to urge that plea before 
the High Court. In support of that view 
they rehed upon the judgment of this 
Court in Commr. of Income-tax. Bom- 
bay V. Scindia Steam Navigation Co., 
Ltd.. (1961) 42 ITR 589 = (AIR 1961 SC 
1633). The High Court observed that 
before the Tribunal the plea that the 
expenditure was not laid out or ex- 
pended wholly and exclusively for the 
purpose of business of the Company 
was not argued, and since the question 
raised and referred "was not wide 
enough to include that submission”, 
the Commissioner could not urge it 
before them. We are unable to hold 
that the decision in Scindia Steam 
Navigation Company’s case. (1961) 42 
ITR 589 - (Am 1961 SC 1633). sup- 
ports the opinion of the High Court. 
The plea that the amount claimed to 
have been expended was not admis- 
sible as an allowance was raised by 
the Department, The Appellate Assis- 
tant Commissioner had decided in 
favour of the Department and the 
order was sought to be supported 
before the Tribunal by the depart- 
mental representative. Granting that 
an aspect of the question was not 
argued before the Tribunal, the ques- 
tion was on that account not one 
which did not arise out of the order 
of the Tribunal. In our judgment, the 
expression "question of law arising out 
of such order” in Section 66 (I) is not 
restricted to take in only those ques- 
tions which have been expressly argu- 
ed and decided by the Tribunal. If a 
question of law is raised before the 
Tribunal,^ even if an aspect of that 
question is not raised, in our judgment, 
that aspect may be urged before the 
Kgh Court The judgment of this 
Court in Scindia Steam Navigation Co. 
Ltd.’s case (1961) 42 ITR 589 = (AIR 
1961 SC 1633). does not only not lend 
any assistance to the view taken by the 
High Court, but negatives that view. 
In that case certain steamships belong- 
ing to the assessee Company were lorf 
during the World War H by enemy 
action. The Government of Tnfiia paid 
to the Company compensation which 
exceeded the written down value of the 
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steamships. The Department sought 
to charge the excess amount to tax 
imder the fourth proviso of Section 10 
(2) (vii) of the Income-tax Act, 1922, 
inserted by the Income-tax (Amend- 
ment) Act, 1946, which came into force 
in the year of assessment The Income- 
tax Officer held that the material date 
for the purpose of the fourth proviso 
to Section 10 (2) (vii) was the date 
when the compensation was in fact re- 
ceived and therefore, the amount was 
assessable in the assessrnent year 1946- 
47. At the instance of the Company 
the Tribunal referred the question 
whether the difference betv/een the 
written down value and compensation 
was properly included in the total in- 
come for the assessment year 1946-47. 
Before the High Court the Company 
for the first time raised the contention 
that the fourth proviso to Section 10 
(2) (vii) did not apply to the assess- 
ment as it was not in force on April 1, 
1946 and the liability of the Company 
had to be determined as on April 1, 
1946, when the Finance Act, 1946, was 
brought into force- The Commissioner 
of Income-tax contended that the ques- 
tion did not arise out of the order of 
the Tribunal within the meaning of 
Sec. 66 as it was not raised before nor 
dealt with by the Tribunal, and it was 
not referred to the Court The High 
Court overruled the objection. This 
Court held that the High Court had 
jurisdiction to entertain the Company’s 
contention raised for the first time be- 
fore it, that the fourth proviso to Sec- 
tion 10 (2) (vii) did not apply to the as- 
sessment as the contention was within 
the scope of the question as framed by 
Appellate Tribunal and was really im- 
plicit therein. The Court in that case 
held that the question as framed was 
comprehensive enough to cover the 
question of the applicability of the 
fourth proviso to Section 10 (2) (vii) of 
the Income-tax Act. Venkatarama 
Aiyar, J., observed at page 612 (of ITR) 
= (at 1645 of AIR) : 

"Section 66 (1) speaks of a ques- 
tion of law that arises out of the 
order of the Tribunal. Now a ques- 
tion of law might be a simple one, 
hawng its impact at one point, or it 
may be a complex one, trenching over 
an area with approaches leading to 
different points therein. Such a ques- 
tion might involve more than one 
aspect, requiring to be tackled from 
different standpoints- All that Sec- 


tion 66 (1) requires is that the ques- 
tion of law which is referred to the 
Court for decision and which the 
Court is to decide must be the ques- 
tion which v/as in issue before the 
Tribunal. Where the question itself 
was under issue, there is no fmrther 
limitation imposed by the section that 
the reference should be limited to 
those aspects of the question whiti 
had been argued before the TribimaL 
It vhll be an over-refinement of the 
position to hold that each aspect of a 
question is itself a distinct question 
for the purpose of Section 66 (1) of 
the Act.” 

12. The second question raised in 
the present case, in our judgment, 
permits an enquiry whether the 
amount claimed is an admissible al- 
lowance under Section 10 (2) (xv). We 
are unable to hold that it is restrict- 
ed to an enqmry whether the expen- 
diture is of capital nature. The 
Tribunal did not consider whether the 
amount was laid out or expended 
wholly and exclusively for the pur- 
pose of the business of the Company. 
Expenditure is admissible as an allow- 
ance under Section 10 (2) (xv) if all 
the conditions prescribed thereby are 
satisfied and is authorised by Sec- 
tion 10 (4-A). We are unable to hold 
that the question framed and referred 
excluded an enquiry whether the ex- 
penditure was wholly and exclusively 
laid out or expended for the purpose 
of the business of the Company. Nor 
are we able to hold that because be- 
fore the Tribunal stress was not 
pointedly laid upon the ingredients 
which enable an expenditure to be 
claimed and allowed, the question does 
not arise out of the order of the Trir 
bunal. The matter in dispute before 
the Tribunal was whether the Com- 
pany was entitled to the allowance 
under Section 10 (2) (xv) of the Indian 
Income-tax Act, 1922. The Tribunal 
considered whether the amount claim- 
ed to have been laid out or expended 
became expenditure within 'he mean- 
ing of Section 10 (2) (xv) on the death 
of Har\'^ey, and whether it was capital 
expenditure. They did not consider 
whether the expenditure was laid out 
or expended wholly and e.xclusively 
for the purpose of the business of the 
Company. Since the Tribunal gave 
no finding on this part of the case, we 
are unable to answer the question on 
the materials placed before us. 
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13. The Hifih Court was, in our 
Judgment, in error in refusing to 
allow the argxunent to be raised that 
the requirements of Section 10 (2) 
(xv) were not satisfied, and the ex- 
penditure on that account was inadmi- 
ssible. 

14. Two courses are now open to 
us: to call for a supplementary state- 
ment of the case from the Tribunal; 
or to decline to answer the question 
rais^ by the Tribunal and to leave 
the Tribunal to take appropriate steps 
to adjust its decision under Section 66 
(5) in the light of the answer of this 
Court. If we direct the Tribunal to 
submit a supplementary statement of 
the case, the Tribunal will, accord- 
ing to the decisions of this Court, (New 
Jehangir Vakil Mills Ltd. v. Commr. 
of Income-tax, Bombay North, Kutch 
and Saurashtra, (1959) 37 ITR 11 =» 
(AIR 1959 SC 1177); Petlad Turkey 
Red Dye Works Co., Ltd. v. Commr. of 
Income-tax, (1963) 48 ITR (SC) 92 - 
(AIR 1963 SC 1484) and Keshav 
Mills Co., Ltd. V. Commr. of Income- 
tax, Bombay North, Ahmedabad, 
(1965) 56 ITR 365 - (AIR 1965 SC 
1336) ) be restricted to the evidence on 
the record and may not be entitled to 
lake additional eridence. That may 
result in injustice. In the circumst- 
ances we think it appropriate to de- 
cline to ans\ver the question on the 
ground that the Tribunal has failed to 
consider and decide the question whe- 
ther the expenditure was laid out or 
expended wholly and exclusively for 
the purpose of the business of the 
Company and has not considered all 
appropriate provisions of the statute 
applicable thereto. It will be open to 
the Tribunal to dispose of the appeal 
under Section 6G (5) of the Income- 
tax Act. 1922, in the light of the ob- 
servations made by this Court after 
determining the questions which ought 
to have been decided. 

15. There will be no order as to 
costs in this appeal 

Order accordingly. 
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(From: Assam) 

ff. a SHAH, K. S. HEGDE AND 
A. N. GROVER. JJ. 

State of Assam, Appellant v. The 
Amalgamated Tea Estates Co. Ltd. and 
others. Respondents. 

Civil Appeal No. 2052 of 1969, D/- 
21-8-1970. 

(A) Municipalities — Assam Munici- 
pal Act, 1956 (15 of 1957), Section 334 
( 1 ) and (4) — Constitution of notified 
area — Conclusion of Government that 
improved arrangements are required 
not conclusive — Notification can be 
challenged on ground of absence of 
authority or that it was made for col- 
lateral purpose. Decision of Assam 
High Court, Reversed. 

In issuing a notification under S. 334 
(1) the Government has to consider 
whether the area specified requires to 
be provided with improved arrange- 
ments in respect of matters upon which 
a municipal fund may be expended. 
The conclusion of the State Govern- 
ment that improved arrangements are 
so needed is not conclusive but the 
validity of the notification can only be 
challenged on ground of absence of 
authority or on clear proof that it was 
issued for a collateral purpose. From 
the mere circumstance that in respect 
of some pockets in the specified area 
there already exist arrangements at 
private expense, it does not follow that 
in signifying its intention to declare 
the specified area the State Govern- 
ment acted for a collateral purpose. 
Decision of High Court of Assam, Re- 
versed. (Para 6) 

(B) Constitution of India, Arti- 

cle_ 226 — "Speculative petition” — 
Objection not raised to preliminary 
notification under Section 334 (1) of 
Assam Municipal Act signifying inten- 
tion to provide Improved arrange- 
menls in a specified area — Petition 
challenging validity of notification fil- 
ed after years of constitution of Noti- 
fied To\vn Committee and only after 
tax was demanded — Held, that it was 
a speculative petition and the High 
Court was in error in allowing It and 
declaring the notification as illegal- 
Decision of High Court of Assam, Re- 
versed. (Para 7) 


IN/IN/E7/70/MVJ/M 



■=.3970 State of Assam v. Amalgamated Tea Estates [Prs. 1-4] S. C. 2073 


[The following Judgment of the Court 
^was delivered by 

SHAH, J.: — This appeal is filed 
with special leave granted by this 
Court against the judgment of the 
High Court of Assam "declaring ultra 
vires” a notification dated December 
4, 1959 issued under Section 334 (4) of 
the Assam Municipal Act, 1956 (No. 
15 of 1957). 

' 2. By notification dated May 22, 

1958 issued in exercise of the powers 
conferred by Section 334 (1) of the 
Assam Municipal Act, 1956, the Gov- 
ernment of Assam signified its inten- 
tion to declare that with respect to a 
specified area (including a part of the 
Naharkatia Tea Estate) "improved 
arrangements” were required, and in- 
vited objections against that proposal 
from interested parties. The owners 
of the Naharkatia Tea Estate did not 
file any objection. On December 4, 

1959 a notification was issued under 
Section 334 (4) declaring the specified 
area as the Nsdiarkatia Town Commit- 
tee. In consequence of that declara- 
tion holders of land and buildings, 
within the specified area became 
liable to pay certain municipal taxes. 
On receiving a demand from the 
Town Committee for license fee and 
municipal taxes the respondent Com- 
pany (owner of the Naharkatia Tea 
Estate) filed a petition in the High 
Court of Assam challenging the vali- 
dity of the notification dated Decem- 
ber 4, 1959 and for an order restrain- 
ing the Town Committee from taking 
any action in pursuance of the notifi- 
cation and the notices levying tax, on 
the plea that the notification was 
issued "as a colourable device for t^- 
ing the assets of the Company with 
-the sole motive of augmenting the in- 
come of the Tovra Committee without 
any obligation or necessity to expend 
funds for providing municipal ameni- 
ties”. It was asserted that the 
Naharkatia Tea Estate was a "fully 
developed private property”; that _ it 
had arranged to provide all amenities 
required by law for the welfare of its 
employees and residents within the 
plantation, and on that account inclu- 
sion of the part of the plantation with- 
in the Town Committee was "illegal 
and in excess of the powers conferred 
by the Assam Municipal Act, 1956.” 

3. The High Court accepted the 
contention of the Company. They ob- 
served that it could not have been the 


intention of the Legislature to pro- 
vide for setting up a Town Committee 
in an area- where adequate arrange- 
ments of lighting, maintenance of 
roads, consen’^ancy, water-supply, 
hospital amenities and other "welfare 
arrangements” had previously been 
made by the owner. In the view of 
the High Court the demands for 
licence fee and tax were made by the 
Tovm Committee with the "ulterior 
motive to get money from the tea 
estate without reference to any service 
of providing facilities and amenities 
and that the inclusion of the tea gar- 
den within the Town Committee area 
must be held to be mala fide and con- 
trary to Section 334 of the Act”. The 
High Court accordingly declared in- 
valid the notification dated December 
4, 1959 constituting the Naharkatia 
Town Committee insofar as it related- 
to the area of the Naharakatia Tea 
Estate. The State of Assam has ap- 
pealed to this Court with special 
leave. 

4. Chapter XH of the Assam 
Municipal Act, 1956, deals with "Small 
Towns”. Section 334 deals with con- 
stitution of notified area, which inso- 
far as it is relevant provides : 

"(1) The State Gov'ernment may, by 
notification, signify its intention to 
declare that with respect to some or 
all of the matters upon which a muni- 
cipal fund may be expended under 
Section 60, improved arrangements 
are required within a specified area, 
which, nevertheless, it is not expedient 
to constitute as a municipality. 

(2) XXX 

(3) X XX 

(4) When six weelcs from the date 
of publication have expired, and the 
State Government has considered and 
passed orders on such objections as 
may have been submitted to it, the 
State Government may. by notifica- 
tion, declare the specified area afore- 
said or any portion thereof to be a 
notified area to be termed as Small 
Town.” 

Section 335 provides for establishment 
of a Town Committee for each notifi- 
ed area consisting of such number of 
members as may be fixed by the State 
Government. Section 336 authorises 
the State Government to impose in a 
notified area any tax which could have 
been imposed therein if such areas 
were a municipality and to apply or 
to adapt to the notified area provisions 
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for the assessment and recovery of 
any tax imposed Tinder the Assam 
Municipal Act or rules for the time 
being in force with respect to assess- 
ment and recovery of any tax impos- 
ed under the Act, and to extend to 
any notified area the provisions of any 
section of the Assam Municipal Act 
subject to such restrictions and modifi- 
cations, if any, as the State Govern- 
ment may t hink fit. 

5. In paragraph 14 of the petition 
it is averred by the Amalgamated 
Tea Company Ltd., that "the inclusion 
of the plantation area of the petitioner 
v/ithin the jurisdiction of the Naharka- 
tia Town Committee is not at all bona 
fide, inasmuch as it was made not 
with a view to provide improved ar- 
rangements or amemties to the in- 
habitants of the said plantation, but 
solely with the motive of augment- 
ing the income of the said Town Cona- 
miltee without the obligation or neces- 
sity of any expenditure of municipal 
funds for providmg anything in re- 
turn as contemplate by law.” The 
State of Assam it was claimed by the 
Company, had In issuing the notifica- 
tion, which included the plantation 
area of the Naharkatia Tea &tate. not 
acted bona fide. But no particulars 
were given of that plea. The plea 
raised on behalf of the Company was 
denied by the State of Assam. The 
Company tendered no evidence in 
support of the plea that the notifica- 
tion dated December 4. 1959, was 
issued for a coUaleral purpose. 

6. By Section 334 (1) the State 
Government is authorised to issue lor 
a specified area a notification signify- 
ing its intention to provide improved 
arrangements. In issuing a notifica- 
tion under Section 334 (1) the State 
Government has to consider whether 
the area specified requires to be pro- 
vided with improved arrangements in 
respect of matters upon which a muni- 
cipal fund may be expended and if 
the State Government has come to the 
conclusion that improved arrange- 
ments are so needed the validity of 
the notification could only be chall- 
enged on proof of absence of autho- 
rity, or on clear proof that the noi^- 
cation was issued for a collateral pur- 
pose. From the mere circumstance 
that in respect of some pockets in the 
specified area there may already exist 
arrangements made at private expense 
municipal facilities and amenities 
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which after the constitution of the ' 
notified area, obligation to provide 
which may lie upon the Town Com- 
mittee. it does not follow that in signi- 
fying its intention to declare the 
specified area, the State Government 
acted for a collateral purpose. The 
Hi fTh Court was of the view that the 
Amalgamated Tea Company Ltd. lud 
made arrangements for lighting, main- 
tenance of roads, conservancy, water- 
supply. hospital amenities and other 
welfare arrangements, and since im- 
proved arrangements were not neces- 
sary the notification of the State 
Government must be regarded as 
‘•mala fide". The notification of the 
State Govenunent signifying its in- 
tention to declare a specified area as 
one in which improved arrangements 
may be made is undoubtedly not con- 
clusive; in appropriate cases the vali- 
^ty of the notification may be chal- 
lenged. But in the present case no 
ground has been made out on which 
such a challenge may be sustained. 

7 . The Company raised no objec- 
tion to the preliminary notification 
dated May 22. 1058. issued under sub- 
section (1) of Section 334 of the Assam 
Municipal Act, 1956. The writ peti- 
tion was filed years after the constitu- 
tion of the notified Town Committee 
and only after the demands for tax 
were made. Prima facie, such, a peti- 
tion was, as characterise by counsel 
for the State of Assam, a "specula- 
tive petition". In our judgment, the 
High Court was in error in allowing 
the petition and declaring the notifi- 
cation under Section 334 (1) of the 
Act as illegaL 

8. "We are here dealing with the 
validity of the notifications issued by 
the State Government under sub-sec- 
tions (1) and (4) of Section 334- We 
are not called upon to pronoimce 
upon the validity of the demands for 
licence fee and other taxes levied by 
the Notified Town Committee. The 
Company may, if so advised, challenge 
the validity of the demands for the 
licence fee and the municipal taxes In 
appropriate proceedings. 

3. The appeal is allowed and the 
order passed by the High Court is set 
aside. The petition is dismissed with 
costs throughout in favour of the 
State of Assam. 

Appeal allowed. 
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AIR 1970 SUPREME COURT 2075 
(V 57 C 442) 

(From : Delhi)* 

'J. C. SHAH AND K. S. HEGDE, JJ. 

Eamji Lai, Appellant v. Ram Babu 
Maheshwari and another, Respon- 
dents. 

Civil Appeal No. 2392 of 1968, D/- 
•^'21-8-1970. 

(A) Representation of the People 
Act (1951), Sections 116-A and 123 — 
Jurisdiction of Supreme Court under 
Section 116-A — Charge of commis- 
sion of corrupt practice — Finding as 
to, is one of fact — No interference 
with finding of High Court merely 
on ground that different view on evi- 
dence is reasonable. 

Supreme Court under Sec- 116-A 
does not ordinarily interfere with the 
finding of fact reached by the High 
Court in an election petition parti- 
cularly when the High Court comes 
to the conclusion that the corrupt 
practices pleaded are not established. 
A charge of commission of corrupt 
practice is aMn to a charge of com- 
mission of an offence. The trial Court 
has the advantage of seeing the wit- 
nesses examined before him and that 
circumstance aids it in the apprecia- 
tion of the evidence adduced. 

(Para 5) 

Where it is not said that the High 
Court had ignored any material piece 
of evidence or its conclusions are un- 
supported by e%ddence and all that is 
said is that the conclusions rea- 
ched by the Court on the basis of 
evidence are not correct and that a 
different view of the evidence is rea- 
sonable, there is not a sufficient 
ground for Supreme Court to inter- 
fere with the findings reached by the 
High Court (Para 5) 

(B) Representation of the People 
Act (1951), Section 116-A — Election 
petition, alleging commission of_ cor- 
rupt practice by returned candidate, 
rejected ■ — ■ Dismissal of appeal to 
Supreme Court — Court however 
disallowed cost of returned candidate 
in appeal in view of the fact that he 
had raised several false pleas. 

(Para 16) 

*Ele. Petn. No. 2 of 1967, D/- 29-3- 

1968, DelH. 

^/IN/E10/70/CWM/P ” 


The following Judgment of the Court 
was delivered by 

HEGDE, J. : — This is an appeal 
under Section 116-A of the Represen- 
tation of the People Act (1951) (to be 
hereinafter referred to as the Act) 
from the judgment and order of the 
Delhi High Court dated the 29th 
March 1968 in Election Petition No. 2 
of 1967 on its file. The petition was 
brought by two electors. It was dis- 
missed by the High Court. As against 
that order only one of the petitioners 
has come up in appeal. 

2. The election petition arose from 
the election held for a seat to the 
Delhi Metropolitan Council from the 
Kalan Masjid constituency. The pol- 
ling for the said constituency was held 
on February 19, 1967 and the result of 
the election was declared on February 
22, 1967. In that constituency three 
persons contested; one Rajesh Sharma 
was the Congress nominee, the respon- 
dent Ram Babu Maheshwari was the 
Jan Sangh candidate and Z. R Abbas 
was the Republican candidate. The 
respondent secured 7490 votes, Rajesh 
Sharma 5277 votes and Abbas 3203. 

3. The defeated candidates have 
not come forward to challenge the 
validity of the election. On the other 
hand two electors from the consti- 
tuency in question have challenged 
the election of the respondent pri- 
marily on two groimds. Those 
grounds are; that the returned candi- 
date or his agents with his consent 
had distributed calendars like An- 
nexure 'A’ which amounted to a con- 
travention of Section 123 (2) and (3) 
of the Act inasmuch as it was an exer- 
cise of an undue influence over the 
Muslim voters and further it amount- 
ed to an appeal to Muslim Voters for 
votes on the basis of a religious sym- 
bol. So far as the contravention of 
Section 123 (2) namely exercise of 
undue influence is concerned it was 
not pressed before the trial court nor 
in this Court Therefore we shall not 
consider that part of the case. The 
second ground urged against the res- 
pondent’s election was that he or/and 
his agents or/and other persons with 
his consent published leaflets similar 
to Annexure 'C containing statements 
of fact which are false and v/hich 
were either believed to be false or 
were not believed to be true in rela- 
tion to the personal character and 
conduct of Rajesh Sharma. 
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4. The High Court has come to the 
conclusion that there is no satisfactory 
evidence to show that the publication 
of calendars similar to Annexure 'A* 
was done either by the respondent or 
vwth his consent So far as leaflets 
similar to Annexure *C’ Is concerned. 
It has held that there is no satisfactory 
proof of its publication much less that 
the same was published with the con- 
sent of the returned candidate. 

5. The questions arising for deci- 
sion in this case are essentially ques- 
tions of fact. Their proof depends on 
oral evidence. Voluminous evidence 
has been adduced by the parties in 
this case in support of their respective 
contentions. The trial court after 
carefully examining their evidence 
has come to the conclusion that the 
petitioners have failed to establish the 
corrupt practices pleaded by them. 
This is essentially a finding of fact 
This Court ordinarily does not 
interfere with the findings of fact 
reached by the High Court in an elec- 
tion petition particularly when the 
High Court comes to the conclusion 
that the corrupt practices pleaded are 
not established. A charge of commis- 
sion of corrupt practice Is akin to a 
charge of commission of an offence. 
No satisfactory ground is made out to 
persuade us to reopen the findings of 
fact reached by the High Court The 
learned trial Judge had the advantage 
of seeing the witnesses examined 
before him. That circumstance roust 
have aided him in the appreciation of 
the evidence adduced. It is not s^d 
that he had ignored any material piece 
of evidence or his conclusions are im- 
supported by evidence. All that is 
said on behalf of the appellants is that 
the conclusions reached by the trial 
Judge on the basis of the evidence on 
record are not correct and that a dif- 
ferent view of the evidence is reason- 
able. That is not a sufiicient ground 
to interfere with the findings reached 
by the trial Court. 

Having laid\jQ^ the general line of 
approach in electS?^ cases, we shall 
now proceed to ex&nine the material 
on record relating t^^he two corrupt 
practices alleged. It i^Sneedless to say 
that the respondentNo^®^®"*®*'^^ 
denied the allegations against 

him. 

6- Now coming to ' . *A* It 

Is a calendar depicting ti) Mec Sha- 
rif and the Minaret in Madina 


Bam Babu (Hegde J.) ^ A. LB. 

(2) Crescent; (3) the Holy Quran with' 
the words 'A1 Hasin Va Allai Haib' 
(the quotation from the Holy Quran) 
and along with the Kosary; (4) the words 
in Arabic 'Allah’ and another quota- 
tion (Aiyat) from the Holy Quran 
*La!iI Illah Mohammad Rasool Ill-Illa). 
In that calendar there was an apped 
to vote for the Jan Sangh candidates. 
The trial court held that this calendar 
was published during the election. It 
also came to the conclusion that in 
that calendar there is an appeal to 
religious symbols. It is not necessary 
to go into the correctness of those 
findings. We shall assume that those 
findings are correct. But the question 
is whether there is any satisfactory 
proof to show that those calendaK 
were published by the returned candi- 
date? It may be remembered that the 
election with wWch we are concerned 
is a part of the general election held 
in 1967 At Delhi it was a combined 
election for the Lok Sabha, Metro- 
politan Council and for the Corpora- 
tion. The Kalan Masjid constituency 
of the Metropolitan Council was a 
part of the parliamentary constituency 
of Chandni Chowk. Included In the 
Kalan Masjid constituency, there were 
some Corporation constituencies. It is 
also in evidence that Jan Sangh had 
put up candidates for the Chandni 
Chowk parliamentary constituency, 
Kalan Masjid Metropolitan Counril 
constituency as well as the Corporation 
constituencies that formed part of 
that constituency. Therefore unless 
there is satisfactory evidence to show 
that the calendars in question were 
published by or with the consent of 
the respondent, the election of the res- 
pondent cannot be invalidated. Hence 
we have to see whether there is satis- 
factory evidence to show that they 
were published by the respondent or 
with his consent. 

7. The appellant's case is that on 
February 4, 1967, there was a meeting 
in the house of Shyam Kishore and 
at that meeting a decision was taken 
that calendars similar to Annexure *A’ 
should be distributed on the next day. 
The principal witness who speaks to 
this meeting is Jugal Kishore, P. W. 4^ 
He is also the main witness to speak 
to the fact that leaflets similar to An- 
nexure 'C were distributed with the 
consent of the returned candidate. 
Therefore it is necessary to examme 
his evidence in some detail- Accord- 
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Eng to P. W. 45, he was an active 
worker of the respondent during the 
election and he was also his counting 
agent The respondent denied ■^at 
he was either his worker or his count- 
Eng agent. The trial court has found 
that this witness was the counting 
agent of the respondent There is 
conclusive evidence to show that he 
was one of the counting agents of the 
respondent. But the question still re- 
mains whether we can rely on the 
testimony of this witness. According 
to his own shov/ing he had loiown the 
contents 'of calendars and leaflets simi- 
lar to Annexures ’A’ and 'C’ and yet 
took a prominent part in distributing 
them. The strangest part of his 
behaviour is that while before the 
election he actively - worked for the 
respondent and did not hesitate to be 
an accomplice to the commission of 
election offences, immediately after 
the election he became a star witness 
for the petitioners who are seeking to 
get set aside the election of the res- 
pondent. His is a case of running mth 
hare and hunting with the hound. It 
Is clear that his loyalty was easily 
transferable. It was suggested during 
his cross-examination that he was sid- 
ing Rajesh Sharma because he wants 
Rajesh Sharma to put back his brother 
In service from which he had been 
thrown out P. W. 45’s new-found 
enthusiasm for Rajesh Sharma’s cause 
cannot be altruistic. It is quite clear 
that he can desert from camp to camp 
if it becomes worthwhile for him to do 
so. He appears to have a convenient 
memory as could be gathered from his 
cross-examination. The next witness 
who spoke about the publication of 
calendars similar to Annexure 'A’ is 
P. W. 48, Munna Lai Gupta. He also 
-tried to connect the respondent vdth 
the publication of those calendars. 
Admittedly he is a Congress worker 
and a close associate of Rajesh Sharma. 
OTie trial court was unable to place 
reliance on Ms testimony. 

8. Some witnesses have been exa- 
mined to show that the calendars in 
question had been distributed during 
the meeting held on February 15, 1967 
and that meeting was addressed by 
several members including the res- 
pondent. The witnesses, who speak to 
this are P. W. 4, Abdul Reshid; P. W. 6, 
Hansraj; P. W. 11, Haji Luldiman; 
P. W. 12 Karim-uddin; P. W. 13 
Qamar-uddin; P. W. 14 Abdul Majid; 


P. W. 15 Ahmad; P. W. 18 Mohmad 
Yusuf and some others. Iheir evi- 
dence has been carefully analysed by 
the trial court. They are shown to be 
interested witnesses. Many of them 
are the workers of Rajesh Sharma. 
Some of them are staunch supporters of 
the Congress party. There is material 
contradiction between the evidence of 
some of these witnesses wMch are 
detailed in the judgment of the trial 
court. It is true that some of these 
witnesses are seemingly disinterested 
We come across such vdtnesses in 
election cases. An election generates 
bitter party feelings and the factious 
spirit continues even after the elec- 
tion Therefore in evaluating the evi- 
dence adduced in election cases, a 
Judge has to be extremely careful 
After taking an overall view of the 
evidence, the trial Judge has come to 
the conclusion that it is imsafe to rely 
on the evidence of the witnesses who 
seek to connect the respondent with 
the publication of Annexure 'A’. 

9. We also agree with the trial 
court that there is no satisfactory evi- 
dence to show that Annexure 'B', a 
poster wherein there is a reference to 
Annexure 'A’ was either published or 
at any rate published with the consent 
of the respondent. 

10. This takes us to Annexure 'C’. 
In this Court, learned Coimsel for the 
appellant strenuously pressed for oiu: 
acceptance the petitioner’s evidence 
relating to the publication of leaflets 
similar to Annexure 'C’. Undoubtedly 
there are scurrilous statements in 
those leaflets. There is hardly any 
doubt that the facts mentioned there 
amount to an attack on the personal 
character and conduct of Rajesh 
Sharma. It was not contended before 
us that that document does not come 
within the scope of Sec. 123 (4) of the 
Act. If we believe that such a docu- 
ment was published during the elec- 
tion either by the respondent or by 
someone with Ms consent, the election 
of the respondent will have to be 
necessarily set aside. But the question 
for our consideration is whether such 
a document was published during the 
election or if it was published whether 
it was published by the respondent pr 
alternatively with Ms consent. 

11. Now coming to those leaflets, 
there is no satisfactory evidence as to 
their printing. It is not proved in 
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which press the same was printed nor 
is there any evidence to show as to 
who Rot it printed. It is shown in 
those leaflets that they were printed 
at "Kailash Printers. Delhi-6”- The 
proprietor of that press has been exa- 
mined on behalf of the petitioners. He 
denial that those leaflets were printed 
at his press or that they were got 
printed by the respondent. The peti- 
tioners Counsel did not seek the per- 
mission* of the Court to cross-examine 
that witness to show that he had turn- 
ed hostile to the petitioners. There is 
xo reason why we should reiecl the 
testimony of this witness- Tiie res- 
pondent has denied that he got those 
leaflets printed. No doubt not much 
reliance can be placed on the testi- 
mony of the respondent because he 
has given false evidence on several 
aspe^ of the case hut the fact re- 
mains that the petitioners have not 
been able to prove that leaflets similar 
to Annexure 'C’ were got printed at 
Kailash Pnnters and further that they 
were printed at the instance of the 
respondent. 

12. The leaflets in question were 
Issued under the ^gnature of one 
Rlshi Ram. One Rishi Ram was exa- 
mined as R. W. 26. He denied that 
he got those leaflets printed or publish- 
ed. But there is evidence to show 
that there was bitter enmity between 
Rajesh Sharma and R. W. 26. There- 
fore there was a possibility of his 
getting those leaflets printed and he 
may even have distributed some of 
those leaflets- As R. W. 26 had serious 
enmity with Rajesh Sharma, he need- 
ed no prodding from the respondent 
for getting those leaflets printed or 
even for publishing them. If he had 
got those leaflets printed and publish- 
ed, on his own, as it appears to be 
likely, the respondent cannot be held 
responsible for the same. 

13. The witnesses who speak to the 
tact that the leaflets in question were 
published with the consent of the res- 
pondent are P.- W. 45 Jugal Kishore, 
P. W. 21 Manmohan Sharma and 
P. W. 33 R. B. Gupta.' We have already 
considered the evidence of P. W. 45 
and come to the conclusion that it is 
unsafe to place reliance on his testi- 
mony. That was also the conclusion 
reached by the learned trial' Judge. 
P. W. 33, Ram Babu Gupta was a 
worker of Rajesh Sharma during the 
election. It is not likely that he would 


have gone to the office of the respon- 
dent on being invited by the respon- 
dent and that the respondent would 
have committed serioia election of- 
fences in his presence or to his know- 
ledge. He wanted to show that from 
his childhood he was a member of the 
R. S. S. and lately he disassociated 
himself from that organization. This 
version of his appears to be wholly 
false. From the facts elicited in hh 
cross-examination, it is clear that he 
does not know anything about R- S. S. 
organization in Delhi. He does not 
know who is its Sanchalak at Delhi or 
its General Secretary or the Chief 
Organizer in Delhi State- In our 
opinion the evidence of this witness 
has been rightly rejected by the trial 
court So far as P. W, 21 is concerned 
he admits that he was intimate with 
Rajesh Sharma, His evidence appears 
to be quite artifldaL His story that 
the respondent was accompanying his 
workers when they were distributing 
the leaflets is difficult to accept We 
agree with the learned trial Judge 
that his evidence also Is not reliable. 

14. Large number of witnesses 
have been examined to show that the 
leaflets in question were distributed 
by the Jan Sangh workers P. Ws. 17, 
21. 33. 36. 41. 42. 43, 45, 49 and some 
others. The learned trial Judge after 
examining their evidence has rejected 
the same as unreliable. We agree with 
his conclusion. It is not necessary to 
examine their evidence in details as 
their evidence does not show that dis- 
tribution was made at the instance of 
the respondent. 

15. A lame attempt made to 
show that even if we hold that there is 
no satisfactory proof to show that 
calendars similar to Annexure ’A’ and 
leaflets similar to Annexure 'C’ were 
not proved to have been distributed 
with the consent of the respondent the 
very proof of their distribution is 
sufficient to set aside the election as the 
distribution of those calendars and 
leaflets must have vitiated the result 
of the election. We have earlier come 
to the conclusion that there is no satis- 
factory evidence as regards their dis- 
tribution- Further from the evidence 
on record it is not possible to hold 
that they were widely distributed. 
From the evidence before us it is not 
possible to come to a positive finding 
that their distribution is likely to have 
vitiated the result of the election. 
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16. In the result this appeal fails 
and the same is dismissed. Now 
coming to the question of costs, we 
think that we must disallow respon- 
dent’s costs. 'The evidence adduced 
by the respondent has not been ac- 
cepted by the trial Court. There is 
hardly any doubt that he has come 
forward with several false pleas. His 
plea that P. W. 45 was not his counting 
agent is proved to be wholly false. In 
several other material aspects, he has 
tried to support his case by false ew- 
dence. Under these circumstances we 
think that we should disallow his costs 
of this appeal. We accordingly malce 
no order as to costs in this appeal. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 2079 
(V 57 C 443) 

(From: Kerala) 

EL HBDAYATULLAH, C. J., J. C. 

SHAH, K. S. HEGDE, A. N. 

GROVER. A. N. RAY AND 
L D. DUA JJ- 

State of Kerala, etc., Appellants v. 
Very Rev. Mother Provincial, etc., 
Respondents. 

Civil Appeals Nos. 2598-2600 of 1969, 
21-53, 155-190, 199, 200-203, 273 and 
324 of 1970, D/-10-8-1970. 

(A) Constitution of India, Art. 30 (1) 
— Kerala University Act (9 of 1969) — 
Validity — S. 48 (2), (4) and (6), S. 49 
(2), (4) and (6), S. 53(1), (2), (3) and 
(9), S. 56(2) and (4), S- 58 and S. 63 
are ultra vires Art. 30 (1) in respect of 
minority institutions. 

Article 30 (1) contemplates two rights 
which are separated in point of time. 
The first right is the initial right to 
establish institutions of minority’s 
choice. It is irrelevant that in addi- 
tion to the minority community others 
from other minority communities or 
even from the majority community 
can take advantage of these institu- 
tions. The next part of the right re- 
lates to the administration of such in- 
stitutions which means 'management 
of the affairs’ of the institutions. This 
management must be free of control 
so that the founders or their nominees 
can mould the institutions as they 
think fit, and in accordance with their 
ideas of how the interests of 


the community in general and the 
institution in particular will be best 
served. There is, however, an ex-' 
ception that the standards of educa- 
tion are not a part of management as 
such. The minority institutions can- 
not be allowed to fall below the stan- 
dards of excellence expected of educa- 
tional institutions, or under the guise 
of ^elusive right of management, to 
decline to foEow the general pattern. 
Case-law, Relied on. 

(Paras 8, 9, 10} 

By the force of sub-sections (2), (4) 
and (6) of Ss. 48 and 49 the minority 
community loses the right to adminis- 
ter the institution it has founded. Sec- 
tion 53, sub-sections (1), (2) and (3) 
confer on the Syndicate of the Uni- 
versity the power to veto even the 
action of the governing body or the 
managing coimcil in the selection of 
the principal. Indeed, sub-section (9) 
gives a right of appeal to the Synch- 
cate to any person aggrieved by the 
action of governing body or the mana- 
ging council thus making the Syndi- 
cate the final and absolute authority 
in these matters. Coupled with tliis 
is the power of Vice-ChanceEor and 
the Syndicate in sub-sections (2) and 
(4) of Section 56. 'These provisions 
clearly take away the disciplinary 
action from the governing body and 
the managing council and confer it 
upon the University. Section 58 
enables political parties to come into 
the picture of the administration of 
minority institutions which may not 
like this interference. To crown all, 
there is the provision of S. 63 which 
provides for the power to regulate the 
management of private colleges in 
which the governing body or the 
managing council have no say. Hence, 
all these provisions are ultra vires 
Art. 30 (1) in respect of the minority 
institutions. (Paras 15, 16, 17, 20) 

(B) Constitution of India, Arts. 31 (2), 
(2A), 31-A (1) (b) — Kerala University 
Act (9 of 1969), S. 63(1) — Is ultra 
vires Art. 31. 

Section 63 (1) involves the transfer 
of right to possession of the properties 
to the University. This section pro- 
vides for compulsory requisition of 
the properties within Art. 31 (2) and 
(2A). To be effective, the section re- 
quired the assent of the President 
under clause (3) and it was not ob- 
tained. Therefore, the saving in 
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Art. 3l-A(l)(b) is not available. 

(Para 18) 

(C) Constitution of India, Art. 19(1) 
(f) — Kerala University Act ( 9 of 
1969), S. 63 — Provisions of S. 63 
which affect both minority institutions 
and majority institutions are ultra 
vires Art. 19 (1) (0 in respect of both. 

(Para 20) 

Cases Referred: Chronolocical Paras 
(1969) AIR 1969 SC 465 (V 56) = 

(1969) 2 SCR 73. Rev. Father 
W. Proost V. State of Bihar 10 
(1966) AIR 1966 SC 1307 (V 53)= 

(1966) 3 SCR 328, Katra Educa- 
tion Soaety v State of U P. 10 
(1963) AIR 1963 SC 703 (V 50) = 

1963 Supp (1) SCR 112, Guja- 
rat University. Ahmedabad v. 
Krishna Rangnalh Mudholkar 10 
(1963) AIR 1963 SC 540 (V 50) = 

(1963) 3 SCR 837. Sidhrajbhal 
V. State of Gujarat 10 

(1958) AIR 1958 SC 956 (V 45) 

1959 SCR 995, In re. Kerala 
Education Bill, 1957 10 

(1954) AIR 1954 SC 561 (V 41)- 
(1955) 1 SCR 568, State of 
Bombay v. Bombay Education 
Society 10 

11951) AIR 1931 SC 226 (V 38) - 
1951 SCR 525, State of Madras 
V. Sm. Champakam Dorairajan 10 
The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C.J.r These ap- 
peals by certificates granted by the 
High Court of Kerala under Arts. 132 
(1) and 133 (1) (c) of the Constitution 
are directed against a common judg- 
ment, September 19, 1969, declaring 
certain provisions of the Kerala Uni- 
versity Act. 1969 (Act 9 of 1969). to 
be ultra vires the Constitution of 
India while upholding the remaining 
Act as valid. They were heard to- 
gether. This judgment will dispose 
of all of them. The validity of the 
Act was challenged in the High Court 
by diverse petitioners in 36 petitions 
imder Art. 226 of the Constitution. 
Some parts of the Act were declar^ 
ultra vires the Constitution. As a re- 
sult there are cross-appeals. 36 ap- 
peals have been filed against the seve- 
ral petitioners by the State of Kerala. 
Another 36 appeals have been filed by 
the University of Kerala which made 
common cause with the Government 
of Kerala, 7 appeals have been pre- 
ferred by seven original petitioners, 
who seek a declaration that some 
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other provisions of the Act, upheld by 
the High Court as valid, are also void. 

2- The Kerala University Act, 1969 
(which repealed and replaced the 
Kerala University Act, 1957 (Act 14 
of 1957) ). was passed to reorganise the 
University of Kerala with a view to 
establishing a teaching, residential and 
affiliating University for the southern 
districts of the State of Kerala. Some 
of its provisions affected private col- 
leges. particularly those founded by 
minority communities in the State. 
They were consequently challenged on 
various grounds. The petitions were 
consolidated in the High Court and 
were decided by the judgment and 
order under appeal. 

3. Before we begin to discuss these 
appeals we may say a few words about 
them. 33 petitioners belong to differ- 
ent denominations of the Christian 
community; 8 are Superiors of differ- 
ent Catholic Religious Congregations; 
8 are Catholic Bishops representing 
their dioceses; 3 are Vicars of Catholic 
parishes; 5 are Boards of Associations 
constituted by different Catholic deno- 
minations for establishing colleges and 
other educational institutions and 3 
are Bishops of the Malankara Ortho- 
dox Church. 4 petitions have been filed 
by the Metropolitan of the Marthoma 
Syrian Church and 2 by the Madhya 
Kerala Diocese of the Church of South 
India. The remaining 3 petitions are 
respectively by private colleges found- 
ed and administered by Sri Sankara 
College Association Kalady, Sree 
Narayana Trusts. Quilon and the Nair 
Service Society, Changannacherry. The 
petitioners in the 33 petitions specially 
invoke the provisions of Art. 30 of the 
Constitution which protects the right 
of the minorities to establish and ad- 
mii^er educational institutions of 
their choice. All the 36 petitions in- 
voke Arts. 19 (1) (f), 31 and 14 of the 
Constitution- 

4. ^ The impugned Act consists of 78 
sections divided into 9 chapters. The 
main attack in the petitions is against 
Chapter VIII headed 'private colleges’ 
consisting of Ss. 47 to 61 and some 
provisions of Chapter DC, particularly 
Section 63. The High Court has dec- 
lared that sub-sections (2) and (4) of 
Section 48, sub-sections (2) and (4) of 
Section 49. sub-sections (1). (2), (3) 
and (9) of Section 53, sub^sections (2) 
and (4) of Section 56, Section 58 (ex- 
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cept to some extent) are offensive to 
Art. 19 (1) (f) in so far as citizen peti- 
tioners are concerned and additionally, 
in so far as the minority institutions 
are concerned, offensive to Art. 30 (1), 
and therefore void. The petitions 
were, therefore, allowed except two 
petitions (O.P.S. No. 2339 and 2796 of 
1969) filed by Sree Sankara College 
Association and the Nair Service 
Society since the petitioners were com- 
panies and were not entitled to the 
benefit of Art. 30 (1) not being mino- 
rity institutions and not entitled to 
Art. 19 (1) (f) not being citizens. Sec- 
tion 63 was, however, held to offend 
Art. 31 (2) and not saved by Art. 31 A 
(1) (b) and this declaration was in 
favour of all the petitioners. It was 
also declared void as offending Art. 30 
(1) in so far as the minority institu- 
tions were concerned. The rest of the 
Act was declared to be valid and the 
challenge to it was rejected. There 
was no order about costs, 

5. The State of Kerala and the Uni- 
versity challenge the judgment in so 
far as it declares the provisions of the 
Act to be void and the petitioners in 
the 7 counter-appeals challenge the 
judgment in so far as it has rejected 
the attack on some other provisions. 
We shall deal first \vith the conten- 
tions urged on behalf of the State of 
Kerala and the University of Kerala 
and then deal with the contentions of 
the majority institutions and the chal- 
lenge to the surviving portions of the 
impugned Act by the appealing origi- 
nal petitioners. 

6. In the matter of the minorities 
the main attack comes from Art. 30 (1) 
of the Constitution. This clause reads: 

"30. Right of minorities to establish 
and administer educational institu- 
tions. 

(1) All minorities, whether based on 
religions or lan^age, shall have the 
right to establish and administer 
educational institutions of their 
choice. 

X X X X X.” 

It declares it to be a fundamental right 
of the minorities, whether based on re- 
li^on or language, to establish and ad- 
minister educational institutions of 
their choice. It is conceded by the 
petitioners representing minority com- 
munities before us (and indeed they 
could not gainsay this in the face of 
authorities of this Court) that the State 
or the University to which these insti- 
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tutions are affiliated may prescribe 
standards of teaching and the scholas- 
tic efficiency expected from colleges. 
They concede also that to a certain ex- 
tent conditions of employment of 
teachers, hygiene and physical training 
of students can be regulated. What 
they contended is that here there is 
an attempt to interfere with the ad- 
mmistration of these institutions and 
tMs is an invasion of the fundamental 
right The minority communities fur- 
ther claim protection for their pro- 
perty rights in institutions under Arti- 
cles 31 and 19 (1) (f) and the right to 
practise any profession or to carry on 
any occupation, trade or business gua- 
ranteed by sub-clause (g) of the 
latter article. The majority community 
which is also the foimder of private 
colleges (of which three instances are 
before us) do not claim the right 
stemming from Art. 30 (1) but they 
claim the other rights mentioned above 
and further seek protection of equa- 
lity in law with the minority institu- 
tions and thus freedom in the esta- 
blishment and administration of their 
institutions. 

7. The claim of the majority com- 
munity institutions to equality with 
minority communities in the matter of 
the establishment and administration 
of their institutions leads to the con- 
sideration whether the equality clause 
can at all give protection, when the 
Constitution itself classifies the mino- 
rity communities into a separate en- 
tity for special protection which is de- 
nied to the majority community. This 
is not a case of giving some benefits to 
minority communities which in reason 
must also go to the majority commu- 
nity institutions but a special kind of 
protection for which the Constitution 
singles out the minority communities. 
This question, however, does not fall 
within our purview as the State, at 
the hearing announced that it was not 
intended to enforce the provisions of 
the law relating to administration 
against the majority institutions only, 
if they could not be enforced 
against the minority institutions. 
Therefore, we have to consider the 
disputed provisions primarily under 
Art- 30 (1) and secondarily under Arti- 
cles 31 and 19 where applicable. 

8. Article 30 (1) has been construed 
before by this Court. Without refer- 
ring to those cases it is sufficient to say 
that the clause contemplates two 
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(rights ■which are separated in point of 
time. The first ri^t is the initial 
(right to establish institutions of the 
‘minority’s choice Establishment here 
means the bringing into being of an 
institution and it must be by a mino- 
rity commimity. It matters not if a 
single philan thr opic individual with 
his own means, founds the institution 
or the community at large contributes 
the funds. The position in law is the 
same and the intention in either case 
must be to foxmd an institution for 
the benefit of a minority commxinity 
by a member of that community. It i* 
equally irrelevant that in addition to 
the minority community others from 
other minority communities or even 
from the majority community can 
take advantage of these institutions. 
Such other commtmities bring in in- 
come-and they do not have to be turn- 
ed away to enjoy the protection. 

9. The next part of the right re- 
lates to the administration of sudi 
institutions. Administration means 
rmanagement of the affairs’ of the in- 
stitution. This management must be 
free of control so that the founders or 
their nominees can moidd the institu- 
tion as they think fit, and in accord- 
ance with their ideas of how the in- 
terests of the cornmiinity in general 
and the institution in parUcular will 
Ibe best served. No part of this 
'management can be taken away and 
vested in another body ■without an en- 
croachment upon the guaranteed right. 

10. There is, however, an excep- 
tion to this and it is that the standard 
bf education, are not a part of manage- 
Iment as such. These standards con- 
'cem the body politic and are dictated 
by considerations of the advancement 
of the coimtry and its people. There- 
fore, if Universities establish the 
syllabi for examinations, they must be 
followed subject, however, to special 
subjects which the institutions may 
seek to teach, and to a certain extent 
the State may also regulate the con- 
ditions of employment of teachers and 
the health and hygiene of students. 
Such regulations do not bear directly 
upon management as such although 
they may indirectly affect it Yet the 
right of the State to regulate educa- 
tion, educational standards and alli^ 
matters cannot be denied. The mino- 
rity institutions cannot be allowed to 
Itall below the standards of excellence 


expected of educational institutions, 01 
imder the guise of exclusive right of 
management, to decline to follow the 
general pattern. While the manage- 
ment must be left to them, they may 
be compelled to keep in step with 
others. These propositions have been 
firmly established in the State of 
Bombay v, Bombay Education Society, 
(1955) 1 SCR 568 ■= (AIR 1954 SC 
561); State of Madras v. S. C. Dorai- 
rajan, 1951 SCR 525 •= (AIR 1951 SC 
226); In re the Kerala Education Bill, 
1957, 1959 SCR 995 “ (AIR 1958 SC 
956): Sidharajbhai v. State of Gujarat, 
1963-3 SCR 837 ” (AIR 1963 SC 540); 
Katra Education Society v. State of 
U.P.. 1966-3 SCR 328 “ (AIR 1966 
SC 1307); Gujarat University, Ahme- 
dabad v. Krishna Ranganath Mudhol- 
kar, 1963 Supp (1) SCR 112 “ (AIR 
1963 SC 703); and Rev. Father W. 
Proost v. State of Bihar, 1969-2 SCR 
73 - (AIR 1969 SC 465). In the last 
case it was said that the right need 
not be enlarged nor whittled down. 
The Constitution speaks of administra- 
tion and that must fairly be left to 
the minority institutions and no mort. 
Applying these principles we now con- 
sider the provirions of the Act. 

11. The Act as stated already con- 
sists of 78 sections arranged under 9 
Chapters. Chapter VUI is headed 
Trivate Colleges' and Chapter IX 
'Miscellaneous’. Chapter I contains 
the short title and commencement 
(Section 1) and definitions (Section 2). 
We are concerned ■with some de fini- 
tions in Section 2 and Chapters vm 
and IX. The other chapters lay down 
the constitution of University and con- 
tain matters relating thereto. They 
are not in dispute. The High Court 
in its judgment has carefully summa- 
rized the impugned provisions and It 
is not necessary for us to cover the 
same groimd. We shall content our- 
selves by mentioning the important as- 
pects briefly. "College” in the Act 
means an institution maintained by, or 
affiliated to, the University, in which 
instruction is pro^vided in accordance 
with the provisions of the Statutes; 
Ordinances and Regulations. These 
are framed by the University. 'Edu- 
cational Agency’ means any person or 
body of persons who or which estab- 
lishes and maintains a private college. 
*Private College’ means a collie 
maintained by an agency other than 
the Government or the University and 
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affiliated to the University. 'Principal’ 
means the head of a college. By 
'teacher’ as used in the Act is meant 
a Principal, Professor, Assistant Pro- 
fessor, Header, Lectirrer, Instructor or 
such other person imparting instruc- 
tion or supervising research and whose 
appointment has been approved by 
the University in any of the colleges 
or recognised institutions. 'Recog- 
nised teacher’ means a person employ- 
ed as a teacher in an affiliated institu- 
tion and whose appointment has been 
approved by the University. There is 
much overlap between 'college’, 'tea- 
cher’ and 'recognised teacher’ but 
there is no antinomical confusion 
which might have otherwise resulted. 
•These definitions by themselves are 
not questionable but in the context of 
the provisions of Chapters VIII and 
IX, about to be referred to, the insist- 
ence on the recognition by the Uni- 
versity is claimed to be interference 
with the freedom of management. 
Chapter VIII embraces Sections 47 to 
61. It begins with the definition of 
'corporate management’ which means 
a person or body of persons who or 
which manages more than one private 
college. Sections 48 and 49 deal res- 
pectively with (a) the governing body 
for private colleges not xmder corpo- 
rate managemen-t and (b) with mana- 
ging council for private colleges under 
corporate management. In either 
case, the education agency (by which 
^ term we denote the educational agency 
of a private college as also corporate 
management, that is to say, the per- 
son or body of persons who or which 
manages more than one private col- 
lege) is required to set up a govern- 
ing body for private college or a 
managing council for private colleges 
tmder one corporate management. 
The two sections embody the same 
principles and differ only because in 
one case there is but one institution 
and in the other more than one. Both 
consist of 7 sub-sections. Under these 
provisions the educational agency or 
the corporate management has to es- 
tablish a governing body or a mana- 
ging council respectively. The sections 
give the compositions of the two 
bodies. The governing body set up by 
the educational agency is to consist of 
11 members and the managing coimdl 
of 21 members. The 11 members of 
the governing body are: (i) the prin- 
cipal of the private college; (ii) the 


manager of the private college; (iff) a 
person nominated by the University 
in accordance with the provisions in 
that behalf contained in the Statutes; 
(iv) a person nominated by the Gov- 
ernment; (v) a person elected in ac- 
cordance with such procedure as may 
be prescribed by the Statutes of the 
University from among themselves by 
the permanent teachers of the private 
college; and (vi-xi) not more than six 
persons nominated by the educational 
agency. The composition of the 
managing council consists of a princi- 
pal in rotation from the private col- 
leges, mmager of the private colleges, 
the nominees of the University and the 
Government as above described, two 
elected representatives of the teachers 
and not more than 15 members nomi- 
nated by the educational agency. The 
Act ought to have used the expression 
'corporate management’ instead of 
'educational agency’ but the meaning 
is clear. 

12. It will thus be seen that a body 
quite apart from the educational 
agency or the corporate management 
is set up. Sub-section (2) in either 
section makes these bodies into bodies 
corporate having perpetual succession 
and a common seal The manager of 
the college or colleges, as the case may 
be, is the Chairman in either case 
(sub-section (3) ). Sub-section (4) then 
says that the members shall hold office 
for a period of 4 years from the date 
of its constitution. Sub-section (5) 
then says as follows: 

"It shall be the duty of the Govern- 
ing Body/ (Managing Council)" to ad- 
minister the private college (all the 
private colleges under the corporate 
management) in accordance wilh the 
provisions of this Act and the Statutes, 
Ordinances, Regulations, Bye-laws and 
Orders made thereunder.” 

(We have attempted to combine the 
two provisions here. In the case of 
governing body, the sub-section is to 
be read omitting the words in brackets 
and in the case of managing council 
the tmderlined words are to be omit- 
ted and the sub-section read with the 
words in brackets.) 

13. Sub-section (6) then lays down 
that the powers and functions of the 
governing body (the managing coun- 
cil), the removal of members thereof 
and the procedure to be followed by 
it, including the delegation of its 
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powers, shall be prescribed by the 
Statutes. Sub-section (7) lays down 
that decisions in either of the two 
bodies shall be taken at meeting on 
the basis of simple majority of the 
members present and voting. 

14. These sections were partly de- 
clared ultra vires of Art. 30 (1) by the 
High Court as they took away from 
the foimders the right to administer 
their own institution. It is obvious 
that after the election of the govern- 
ing body or the managing council the 
founders or even the community has 
no hand in the administration. The 
two bodies are vested with the com- 
plete administration of the institu- 
tions. These bodies have a legal per- 
sonality distinct from the educational 
agency or the corporate management 
T^ey are not answerable to the foim- 
ders in the matter of administration. 
Their powera and ftmcUons are deter- 
mined by the University laws and 
even the removal of the members is 
to be governed by the Statutes o£ the 
University. Sub-sections (2), (4), (5) 
and (6) clearly vest the management 
and adnunistratlon in the hands of 
the two bodies with mandates from the 
University. 

15. In attempting to save these 
provisions Mr- Mohan Kumaraman- 
galam drew attention to two facts 
only. The firrt is that the nominees 
of the educational agencies or the cor- 
porate management have the control- 
ling voice and that the defect, if any, 
must be found in the Statutes, Ordi- 
nances, Regulations, Bye-laws and 
Orders of the University and not in 
the provisions of the Act. Both these 
arguments are not acceptable to us. 
The Constitution contemplates the ad- 
ministration to be in the hands of the 
particular community. However de- 
sirable it might be to associate nomi- 
nated members of the kind mentioned 
in Sections 48 and 49 with other mem- 
bers of the governing body or the 
managing council nominees, it is ob- 
vious that their voice must play a con- 
siderable part in management Situa- 
tions might be conceived when they 
may have a preponderating voice. In 
any event, the administration goes to 
a distinct corporate body which is in 
no way answerable to the educational 
agency or the corporate management 
The founders have no say in the 
selection of the members nominated 
or selected except those to be nomi- 


nated by them. It is, therefore, clear 
that by the force of sub-sections (2), 
(4) and (6) of Sections 48 and 49, the 
minority community loses the right to 
administer the institution it has found- 
ed. Sub-section (5) also compels the 
governing body or the managing 
council to follow the mandates of the 
University in the administration of 
the institution. No doubt the Statutes, 
Ordinances, Regulations, Rules, Bye- 
laws and Orders can also be examin- 
ed in the light of Art. 30 (1) but the 
blanket power so given to the Univer- 
sity bears adversely upon the right of 
administration. This position is fur- 
ther heightened by the other provi- 
sions of the Act to which a reference 
is now needed. 

16. Section 53, sub-sections (1), (2) 
and (3) confer on the Syndicate of 
the University the power to veto even 
the action of the governing body or 
the managing council in the selection 
of the principal Similarly, sub-sec- 
tion (4) takes away from the educa- 
tional agen^ or the corporate manage- 
ment the right to selert the teachers. 
The insistence on merit in sub-section 
(4) or on seniority-cum-fitness in sub- 
s. (7) does not save the situation. The 
power is exercised not by the educa- 
tional agency or the corporate manage- 
ment but by a distinct and autono- 
mous body Under the control of the 
Syndicate of the University. Indeed, 
sub-section (9) gives a right of appeal 
to the Syndicate to any person ag- 
grieved by the action of ^ovemint^ 
body or the managing council thus 
making the Syndicate the final and 
absolute authority in these matters. 
Coupled with this is the power of 
Vice-Chancellor and the Sjmdicate in 
sub-sections (2) and (4) of Section 56. 
These sub-sections read: 

"56. Conditions of service of tea- 
chers of private colleges. — (1) x x x x 

(2) No teacher of a private college 
shall be dismissed, removed, or re- 
duced in rank by the governing body 
or managing council without the previ- 
ous sanction of the Vice-Chancellor or 
placed under suspension by the gov- 
erning body or managing council for a 
continuous period exceeding fifteen 
days without such previous sanctioa 

(3) X X X X X X 

(4) A teacher against whom discip- 
linary action is taken shall have a 
right of appeal to the Syndicate, and 
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the Sjmdicate shall have power to 
order reinstatement of the teacher in 
cases of wrongful removal or dismis- 
sal and to order such other remedial 
measures as it deems fit, and the gov- 
erning body or managing council, as 
the case may be, shall comply with 
the order.” 

These provisions clearly take away 
the disciplinary action from the gov- 
erning body and the managing coun- 
cil and confer it upon the University. 
Then comes Section 58 which reads; 

"58. Membership of the Le^lative 
Assembly, etc., not to disqualify tea- 
chers. — A, teacher of a private college 
shall not be disqualified for continu- 
ing as such teacher merely on the 
ground that he has been elected as a 
member of the Legislative Assembly 
of the State or of Parliament or of a 
local authority: 

Provided that a teacher who is a 
member of the Legislative Assembly 
of the State or of Parliament shall be 
on leave during the period in which 
the Legislative Assembly or Parlia- 
ment, as the case may be, is in ses- 
sion.” 

This enables political parties to come 
into the picture of the administration 
of minority institutions which may 
not like this interference. When this 
is coupled with the choice of nomi- 
nated members left to Government 
and the University by sub-section (1) 
(d) of Sections 48 and 49, it is clear 
that there is much room for inter- 
ference by persons other than those in 
whom the founding community would 
have confidence. 

17. To crown all, there is the pro- 
vision of Section 63 (1) which reads: 

"63. Power to regulate the manage- 
ment of private colleges. — (1) When- 
ever Government are satisfied on re- 
ceipt ' of a report from the University 
or upon other information that a grave 
situation has arisen in which the work- 
ing of a private college cannot be car- 
ried on for all or any of the follow- 
ing reasons, namely; — 

(a) default in the payment of the 
salary of the members of the staff of 
the college for a period of not less 
than three months; 

(b) wilful closing down of the col- 
lege for a period of not less than one 
month except in the case of the clo- 
sure of the college during a vacation; 

(c) persistent default or refusal to 
carry out all or any of the duties im- 


posed on any of the authorities of the 
college by this Act or the Statutes or 
Ordinances or Regulations or Rules 
or Bye-laws or lawful orders passed 
thereunder; 

and that in the interest of private 
college it is necessary so to do, the 
Government may, after giving the 
governing body or managing council, 
as the case may be, the manager ap- 
pointed under sub-section (1) of Sec- 
tion 50 and the education agency, if 
any, of the college a reasonable oppor- 
tunity of showing cause against the 
proposed action and after considering 
the cause, if any, shown, by order, ap- 
point the University to manage the 
affairs of such private college tempo- 
rarily for a period not exceeding two 
years : 

Provided that in cases where action 
is taken under this sub-section other- 
wise than on a report from the Univer- 
sity, it shall be consulted before taking 
such action. 

X X X X X.” 

18. The remaining pro\dsions of 
this section lay down an elaborate 
procedure for management in which 
even the governing body or the 
managing coimcil have no say. Sub- 
section 63 (1) involves the transfer of 
right to possession of the properties to 
the University. The High Court 
rightly pointed out that this section 
provides for compulsory requisition of 
the properties within Art. 31 (2) and 
(2A). To be effective the section re- 
quired the assent of the President 
under clause (3) and it was not obtain- 
ed. Therefore the saving in Art. 31A 
(1) (b) is not available. 

19. Mr. Mohan Kumarmangalam 
brought to our notice passages from the 
Report of the Education Commission 
in which the Commission had made 
suggestions regarding the conditions of 
serwce of the teaching staff in the uni- 
versities and the colleges and stand- 
ards of teaching. He also referred to 
the Report of the Education Commis- 
sion on the status of teachers, suggest- 
ions for improving the teaching me- 
thods and standards. He argued that 
what has been done by the Kerala 
University Act is to implement these 
suggestions in Chapters VIII and IX 
and particularly the impugned sec- 
tions. We have no doubt that the 
provisions of the Act were made bona 
fide and in the interest of education 
but imfortimately they do affect the 
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administration of these institutions 
and rob the founders of that right 
which the Constitution desires should 
be theirs. The provisions, even if 
salutary cannot stand in the face of 
the constitutional guarantee. We do 
not, therefore, find it necessary to re- 
fer to the two reports. 

20. The result of the above analysis 
of the provisions which have been 
successfully challenged discloses that 
the High Co\uft was right m its ap- 
preciation of the true position in the 
light of the Constitution. We agree 
with the High Court that sub- 
sections (2) and (4) of Sections 48 and 
49 are ultra vires Art, 30 (1). Indeed 
we think that sub-section (6) of these 
two sections is also ultra vires. They 
offend more than the other two of 
which they are a part and parcel. We 
also agree that sub-sections (1), (2), (3) 
and (9) of Sec. 53, sub-sections (2) and 
(4) of Sec. 56, Sec, 58 (In so far as it 
removes disqualification which the 
founders may not like to agree to), 
and Sec €3 are ultra vires Article 30 
(1) in respect of the minority institu- 
tions. The High Court has held that 
the provisions (except Sec. 63) are also 
offensive to Art. 19 (1) (f) in so far as 
the petitioners are citirens of India 
both in respect of majority as well as 
minority institutions. This was at first 
debated at least in so far as majority 
institutions were concemedL The 
majority institutions invoked Art, 14 
and complied of discrimination. 
However at a later stage of proceed- 
ings Mr. Mohan Kumaimangalam 
stated that he had instructions to say 
that any provision held inapplicable 
to minority institutions would not be 
enforced against the majority institu- 
tions also. Hence it relieves us of the 
task of considering the matter under 
Art 19 (1) (f) not only in respect of 
minority institutions but in respect of 
majority institutions also, "^e provi- 
sions of Sec. 63 affect both kinds of 
institutions alike and must be declared 
Ultra vires in respect of both. 

21. The result is that the judgment 
under appeal is upheld. The appeals 
of the State Government of Kerala 
and of the University are dismissed 
with costs. One set of hearing fees. 
For the reasons given by the High 
Court we do not accept the conten- 
tions of the seven appellants who have 
challenged some of the other provi- 
sions of the Act except Sections 48 (6) 


^ Dewan Chuni Lai A. LB. 

and 49 (6) and do not consider it 
necessary to repeat what is said by the 
High Court. These appeals are dis- 
miased except as to those sections but 
without costs. 

Appeals dismissed. 
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The following Judgment of the 
Court was delivered by 

BUTTER, J — ^By this appeal the 
State of Punjab challenges the judg- 
ment and order of the Punjab High 
Court upholding the decree of the 
Subordinate Judge, Gurgaon declaring 
that the dismissal of the respondent 
from service was illegal and inopera- 
tive. The respondent, a Sub-Inspec- 
tor of Police was called upon to 
answer a charge framed on October 
12, 1949 setting forth extracts from 
his confidential character roll showing 
his inefficiency and lack of probity 
while in service from 1941 to 1948 and 
to submit his ansv/er to the prima 
facie charge of inefficiency as envisag- 
ed in paragraph 16.25 (2) of the Pun- 
jab Police Rules. 

2. The respondent had joined the 
police service and had served as a Sub- 
Inspector in various places which are 
now in Pakistan before he was posted 
to Gurgaon in the year 1948. It ap- 
pears that the view taken of his con- 
duct and reputation by his superior 
officers over the years was not consis- 
tent. In some years he got what is 
known as a *B’ certificate and in others 
an 'A’ certificate. According to rule 
13.17 of the Punjab Police Rules, 
Superintendents of Police had to pre- 
pare personally and submit aimuaUy 
to the Deputy Inspector-General of 
Police confidential reports in the form 
prescribed on the working of all Assis- 
tant Sub Inspectors and Sub Inspec- 
tors serving under them. The reports 
were to be of two kinds 'A’ and 'B’, 
and to be marked as such. An 'A' re- 
port was for recommending that incre- 
mental promotions should not be 
withheld while a 'B’ report was to 
contain a recommendation, for reasons 
to be fully stated, that incremental 
promotions should be withheld. The 
rule further' shows that the purport 
of all 'B’ reports was to be formally 
communicated to the officer concerned 
and his written acknowledgment to be 
taken. It also prescribed that the sub- 
mission of two successive 'B’ reports 
regarding an officer would result, 
automatically in the institution of 
departmental proceedings against him 
with a view to stoppage of increment. 

3. The pxmishments which could 
be awarded departmentally are set 
out in rule 16.1 and trader rule 16-2 
(1) dismissal is to be awarded only for 


the gravest acts of misconduct or as 
the cumulative effect of continued 
misconduct proving incorrigibility 
and complete unfitness for police 
service. Rule 16.24 sets out the 
procedure to be followed in depart- 
mental enquiries. The sum and sub- 
stance of rule 16.24 is that in case the 
police officer did not adiffit the mis- 
conduct : 

"the officer conducting the enquiry 
shall proceed to record such evidence, 
oral and documentary, in proof of the 
accusation as is available and neces- 
sary to support the charge. Whenever 
possible, witnesses shall be examined 
direct, and in the presence of the ac- 
cused, who shall be given opportunity 
to take notes of their statements and 
cross-examine them. The officer con- 
ducting the enquiry is empowered, 
however, to bring on to the record the 
statement of any witness whose pre- 
sence cannot, in the opinion of sudh 
officer, be procured without imdue 
delay and expense or inconvenience, if 
he considers such statement necessary, 
and provided that it has been recorded 
and attested by a police officer superior 
in rank to the accused officer or by a 
Magistrate, and is signed by the per- 
son making it” 

Further the accused officer was re- 
quired to state the defence witnesses 
whom he wished to call together with 
a summary of the facts as to which 
they would testify. The enquiring offi- 
cer was empowered to refuse to hear 
any witnesses whose evidence he con- 
sidered would be irrelevant or tm- 
necessary in regard to the specific 
charge framed. 

4. Under rule 16.25 (1) a police 
officer called upon to answer a diarge 
of misconduct must be given every 
opportunity of proving his innocence. 
Under sub-rule (2) of this rule, charges 
need not be framed in relation only to 
a specific incident or act of miscon- 
duct and when reports received 
against an officer or a preliminary en- 
quiry show that his general behaviour 
has been such as to be unfitting his 
position or that he has failed to reach 
or maintain a reasonable standard of 
efficiency he may and should be 
charged accordingly, and a finding of 
guilty on such a charge would be a 
valid ground for the infliction of any 
authorised departmental punishment 
which might be considered suitable in 
the circumstances of the case. 
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5. The confidential reports extracts 
tvhereof were contained in the charge 
sheet make it clear that the respon- 
dent was being acciised of laziness and 
ineffectiveness and as having a doubt- 
ful reputation as to his honesty. Ex- 
cepting for the year 1948 whertin a 
specific instance of corruption was 
charged against him the other reports 
only contained generally adverse re- 
marks. For instance the remarks 
against him for the year 1941 were to 
the effect that he was "lazy and in- 
effective and that he had been warned 
for dishonesty, laziness and lack of 
control.” In the year 1942 when he 
was posted at Dera Gazi Khan his an- 
nual confidential report showed that 
although there were no definite com- 
plaints he had not shown any out- 
standing abiUty or energy. The 
Superintendent of Police was not cer- 
tain about his honesty but had no 
spedal complaints against him. The 
respondent was not allowed to cross 
the efficiency bar In that year in view 
of his past reports. 

C. It is the common case of the 
parties that the respondent was allow- 
ed to cross the efficiency bar in 1944. 
In 1945 he was transferred to Montgo- 
mery and got a 'B’ report and his 
honesty was characterised as doubtful 
He got another warning in that year. 
In 1946 the Superintendent of Police 
remarked that he was a failure as a 
Station House Officer and was slow to 
carry out orders and had no grip on 
his staff. The Deputy Inspector Gene- 
ral of Police Multan Range summed 
up his 16 years’ service with the note: 

"From all accounts he is one of the 
worst Sub Inspectors in the Range 
and the department will be well rid 
of him, if action xinder rule 16.25 (2) 
can oe successfully taken against him. 
Action under rule 16.25 cannot succe^ 
at present but his past re«jrd is such 
that any further complaint should 
warrant his dismissaL” 

In the confidential reports of the year 
2946, the Superintendent of Police 
Muzaffargarh stated that he was not 
honest and was very poor on parade. 
The Deputy Inspector General Multan 
Range gave him a third warning. The 
Superintendent of Police Muzaffargarh 
however remarked that although his 
previous record was unsatisfactory he 
appeared to be trying to mend him- 
self. In the year 1948 he got a ’C’ re- 
port and the Superintendent of Police 


described him as "thoroughly corrupt”. 
The S. P. further remarked that: 

"This officer fell to imheard of 
depths of moral degradation in cor- 
rupt practices while posted to City 
Rewari inasmuch as he changed the 
opium recovered by him earlier with 
Rasaunt for Rs. 1,000/- bribe and then 
made over the opitim for sale in the 
black market He was known to have 
mixed up with bad characters, gamb- 
lers and Rishawat-dalals. 

According to the charge sheet the 
attested copies of these reports were 
to be iised as evidence against him. 

7. In regard to the year 1948 and 
the charge above mentioned it is 
enough to say that an enquiry was 
held against him and he was held 
entitled to an honourable acquittal. 

8. The respondent pleaded not 
guilty to the charge and filed a list of 86 
witnesses whom he sought to examine 
in his defence- He also gave a sum- 
mary of the facts about which each of 
the witnesses was to depose. The en- 
quiry officer allowed him to examine 
21 witnesses in defence. No witness was 
examined on behalf of the depart- 
ment. On 25th May, 1950 Bishambar 
Das, Superintendent of Police made a 
report that the charge had been fully 
brought home to the respondent and it 
was suggested that he should be dis- 
missed. The Deputy Inspector General 
asked him to show cause why he 
should not be dismissed from service. 
After receipt of a written representa- 
tion made by the respondent and re- 
cording his statement the Deputy Ins- 
pector General passed an order dis- 
missing the respondent from service. 

9. The respondent then filed his 
suit in the court of the Subordinate 
Judge Gurgaon wherein his main com- 
plaint was that the enquiring officer 
did not record any evidence in sup- 
port of the charge nor were the per- 
sons making the reports examined 
direct and in his presence with oppor- 
tunity to him to cross-examine the 
persons who had made those reports: 
he also averred that good reports 
earned by him during his long period 
of service had not been taken into ac- 
count. He also pleaded that he had 
been allowed to cross the. efficiency 
bar in December 1944 and had been 
given a selection grade in 1945. 

10. It was urged before us that the 
crossing of the efficiency bar must be 
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regarded as giving him a clean bill up 
to that date and in view of this the 
reports of 1941 and 1942 should not 
have been taken into consideration 
against him. 

11. As regards the reports for the 
years 1945 and 1946 the respondent’s 
complaint was that the Superinten- 
dent of Police Montgomery was for 
certain communal reasons biased 
against him. As regards the reports 
for the period May 27, 1946 to 30th 
Jxme 1946 and the rest of the year the 
same had been made by Shamsheer 
Singh and Sadat Ali, Superintendents 
of Police of MuzaSargarh- Shamsheer 
Singh had given him no adverse re- 
mark and had left the column of 
honesty in the report "blank”. Sadat 
Ali who was biased against the res- 
pondent got the v/ord "no” typed 
opposite the coltimn of honesty. The 
report for the year 1948 was based 
mainly on the opium case and as he 
had been cleared of the charge in res- 
pect of that case, there was no foimda- 
tion for the report for that year. 
Further the order of dismissal was in 
violation of rule 16.2 as this punish- 
ment was to be awarded for the 
gravest acts of misconduct or as the 
cumulative effect of continued mis- 
conduct proving incorrigibility and 
complete unfitness for police service 
which facts did not exist in his case. A 
further complaint was made that the 
enquiry officer did not care to sum- 
mon A. L. Chopra, the Rehabilitation 
Inspector and Captain Chuni Lai, Ex- 
military man although they had been 
allowed to be examined previously. 
The deposition of Ram Chander, 
Assistant Surgeon, a defence -witness 
was not typed out and made a part of 
the record although his deposition 
was noted by the stenotypist in 
the note book. The order of dismissal 
was passed by the Deputy Inspector 
General -without considering this e-vi- 
dence. Besides the above, the e-rtdence 
of well placed officers like Deputy 
Commissioners, Superintendents of 
Police, Sub Dhdsional Magistrates and 
others who had testified to the respon- 
dent’s efficiency, honesty and reliability 
were totally ignored. 

12. ’The Subordinate Judge held 
that the charge framed against the 
respondent was vague and indefinite 
and, the enquiry was -unfair and in- 
adequate because some of the authors 
of the reports adverse to the respon- 


dent, though available, were not pro- 
duced to enable the respondent to 
cross-examine them, that oral and 
documentary evidence sought by the 
respondent was -withheld and as such 
no reasonable opportunity of defence 
was afforded to him. In the result he 
held that the requirements of Art. 311 
of the Constitution had been -vdolated 
and the order of dismissal was in- 
operative. 

13. The High Court did not agree 
that the charge was vague but focuss- 
ed its attention mainly on the question 
as to whether there had been a sub- 
stantial compliance -with the require- 
ments of Art. 311 and whether the 
enquiry conformed to the principles of 
fairplay and natural justice. Consider- 
ing the Service Rules already men- 
tioned the High Court observed that 
there was no dispute that reports till 
1940 were generally favourable to the 
plaintiff. 

14. In our view reports earlier 
than 1944 should not have been con- 
sidered at all inasmuch as he was 
allowed to cross the efficiency bar in 
that year. It is imthinkable that if 
the authorities took any serious view 
of the charge of dishonesty and ineffi- 
ciency contained in the confidential 
reports of 1941 and 1942 they could 
have overlooked the same and recom- 
mended the case of the officer as one 
fit for crossing the efficiency bar in 
1944. It -will be noted that there was 
no specific complaint in either of the 
two years and at best there was only 
room for suspicion regarding his 
beha-viour. 

15. It further appears from the 
judgment of the High Court based 
mainly on the lengthy finding of the 
Superintendent of Police, Bishambar 
Das dated 25th May 1950 that from 
1942 to April 1945 the respondent got 
’A’ class reports though his superior 
officers were not certain as regards his 
honesty. His integrity was considered 
to be doubtful in the succeeding re- 
ports up to 31st December 1946. As 
regards the first half of 1947 the 
Superintendent of Police had noted 
that he was not in a position to make 
any remark about his honesty as he 
had not seen the respondent’s work at 
any police station. The Deputy Com- 
missioner however remarked that his 
work was quite satisfactory and he 
was honest. For the remaining part 
of 1947 he received an 'A’ report from 
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the District Superintendent of Police 
who also stated that the respondent 
seemed to be honest and competent. 

16. There can be no doubt that the 
1948 report was a very damaging one 
and if the allegations contained there- 
in had any substratxun of truth the 
respondent coxild be dismissed from 
service on the strength of the charges 
based on those allegations alone. But, 
as already noted, the respondent was 
cleared of this charge. 

17. The High Court opined that 
the enquiry officer, Bishambar Das, 
should not have neglected to summon 
five officers who made reports about 
the respondent and were available for 
ex amin ation at the enquiry. They 
were Chunilal Malhotra, Choudhry 
Roshan Lai, Deputy Commissioner, 
Shri Ismail, Shri Holiday and Shri 
Sant Prakash Singh. According to the 
High Court the defence of the respon- 
dent in the enquiry being that the re- 
ports against him were based upon no 
suffident data and/or were made part- 
ly because of the poisoning of the 
mind of the District Superintendent of 
Police by the Deputy Superintendent 
of Police on communal considerations 
the only way the respondent could 
have substantiated his defence version 
would be by putting questions to the 
reporting officers if made available 
during the enqidxy. One of the above 
officers Shamsher Singh was actually 
exanuned as the respondent’s witness 
in the suit and his evidence showed 
that he had left the column for 
honesty in the report for 1946 blank 
as he had not seen the respondent at 
his work. This evidence went to show 
that if he had been examined by the 
enquiry officer a portion of the report 
taken in consideration against the res- 
pondent would have been found to be 
without substance. Another officer, 
Chunilal Malhotra though not examin- 
ed before the enquiry officer was call- 
ed in defence in the suit. All that he 
could say was that he had received 
complaints against the respondent but 
he did not remember whether they 
v.’ere oral or in writing. The High 
Court justifiably commented that 
there was no sufficient reason for the 
enquiry officer refusing to summon 
Chunilal Malhotra. On an overall 
consideration of the facts, the Hi/rh 
Court took the view that : 

"The approach of the enquiry officer 
was such that whatever be the testi- 


mony of other witnesses, it could noi 
undo the effect of the reports made by 
the superior officers about the plain- 
tiff.” 

In other words the enquiry officer 
shut his mind to the testimony afford- 
ed by a large number of witnesses 
including a Deputy Commissioner, 
Under Secretary, two Superintendents 
of Police, a few Magistrates and some 
Deputy Superintendents of Police who 
had given evidence about the respon- 
dent’s reputation and work. 

18. Further the High Court tooS 
the view that the remarks of the 
Deputy Inspector General of Police 
against the respondent in the year 
1948 that he was not worth being re- 
tained in service had influenced the 
entire approach of the enquiry officer 
who was a subordinate to the Deputy 
Inspector General of Police- The 
Deputy Superintendent of Police Lekh- 
raj examined at the hearing of the 
suit by the respondent and to whom 
another enquiry against the respon- 
dent had been entrusted earlier by 
Bishambar Das, the inquiry officer, 
told the Court that when he (Lekhraj) 
exonerated the respondent in the 
other enquiry, Bishambar Das had 
sent for him and told him that the 
higher authorities wanted to take 
serious action to the extent of dismis- 
sal of the respondent. 

19. In our view the High Court 
arrived at the correct conclusion and 
on the facts of this case it is impos- 
sible to hold that the respondent had 
been given reasonable opportunity of 
conducting his defence before the en- 
quiry officer. From what we have 
stat^ H is clear that if the enquii^ 
officer had smmnoned at least those 
witnesses who were available and who 
could have thrown some light on ffie 
reports made against the respondent 
the report might well have been dif- 
ferent We cannot also lose sight of 
the fact that charges based on the re- 
ports for the years 1941 and 1942 
should not have been levelled against 
the respondent 

20. Learned coimsel for the appel- 
lant relied on two decisions of the 
Orissa High Court in support of his 
contention that it was not necessary to 
examine the authors of the confiden- 
tial reports against the respondent to 
Sadananda Mohapatra v. State. AIR 
1967 Orissa 49, the Court considered 
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the question as to whether reasonable 
opportunity had in fact been given to 
the petitioner before the punishing 
authority had made use of the adverse 
remarks in the confidential character 
roU. According to the High Court the 
petitioner in his explanation to the 
second show cause notice had referred 
to the good services that he had 
rendered to the department. The High 
Court observed that the fact that the 
petitioner had done good work led the 
punishing authority to impose a lesser 
punishment and thus the confidential 
roll had helped the petitioner. It also 
appears from the judgment that the 
punishing authority in that case had 
during the personal hearing discussed 
the confidential character with the 
petitioner and accordingly the High 
Court was of opinion that even though 
the adverse remarks in the petitioner’s 
confidential character roll were not 
included in the second show cause 
notice inasmuch as the same had been 
discussed at the personal hearing it 
could not be said that no reasonable 
opportunity had been given to the 
petitioner. 

21. In our view the facts in this 
case are entirely different. The res- 
pondent before us wanted an opportu- 
nity by examining the witnesses men- 
tioned by him to explain away the 
circiunstances which had led to the 
making of the adverse remarks and he 
was given no such chance. 

22. The second authority relied on 
5or the appellant was State of Orissa 
V. Sailabehari, AIR 1963 Orissa 73. In 
this case the entry in the diary of 
Deputy Collector went to show that 
the Special Assistant Agent i. e. the 
respondent, had no reputation for 
honesty. The diary mentioned the 
source of information on which the 
remarks were based and although 
none of the informants figured as vidt- 
nesses in the departmental _ enquiry 
the touring officer was examined as a 
witness and his tour diary proved at 
the inquiry and the respondent had 
been given an opportunity to cross- 
examine him. On those facts the High 
Court of Orissa, after discussing this 
position, took the view that although 
insufficient for the establishment of a 
criminal charge the position was dif- 
ferent in the case of departmental 
enquiries where punishment could be 
based merely on general reputation 
for corrupt conduct. 


23. In our view there was no flaw 
in the enquiry which the Orissa High 
Court was called upon to examine in 
that case and the above dictum of the 
High Court was not really called for. 

24. Learned counsel also wanted to 
rely on a decision of this Court in 
State of Jammu and Kas hmir v. 
Bakshi Ghulam Mohammed, 1966 
(Supp) SCR 401 = (AIR 1967 SC 122), 
where the Court was dealing with the 
proceedings of a Commission of In- 
quiry under the Commissions of In- 
quiry Act Section 10 of that Act 
gave the delinquent a right to be 
heard but only a restricted right of 
cross-examination L e. it was confined 
only to the witnesses called to depose 
against the person demanding the 
right. It was further observed that as 
"the Act did not contemplate a right 
of hearing to include a right to cross- 
examine" "it wall be natiual to think 
that the statute did not intend that in 
other cases a party appearing before 
the Commission should have any fur- 
ther right of cross-examination”. On 
the facts before it the Court came to 
the conclusion that no case had been 
made by Bakshi Ghulam Mohammad 
that rules of natural justice required 
that he should have a right to cross- 
examine aU the persons who had 
sworn affidavits supporting the allega- 
tions made against him. 

25. In our opinion the above obser- 
vation regarding the limit of the right 
to cross-examine dissociated from the 
context in which it was made cannot 
help the appellant. Although the case 
is governed by Article 311 as it stood 
prior to its amendment in 1963 the 
respondent could not be deprived of 
an effective right to make representa- 
tion against the action of dismissal. 
In our opinion refusal of the right to 
examine witnesses who had made 
general remarks against his character 
and were available for examination 
at the inquiry amounted to denial of 
a reasonable opportunity of showing 
cause against the action. 

26. In the result we hold that the 
High Court came to the correct con- 
clusion and the appeal should be dis- 
missed wdth costs. 

Appeal dismissed. 
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Union oi India, Appellant v. Vasant 
Jayaram Kamik and others, Respon-. 
dents. 

Civil Appeal No. 1585 of 1969, D/- 
7-9-1970. 

Constitution of India, Article 16 (1) 
— Equality of opportunity in matters 
of employment — Seniority list — 
Selection for promotion on the basts 
of seniority-cnm-merit — List con- 
trary to the rules governing seniority 
— - Public servant in that list entitled 
to claim relief on footing that he is 
denied equality of opportunity. 

A public servant placed in the list 
of seniority in a cadre or grade where 
selection for promotion is on the 
"basis of semority-ctini-merit” is en- 
titled, on the plea that the list is con- 
trary to the rules governing seniority, 
to claim relief that he is denied equa- 
lity of opportunity. (Para 2) 

Where the rules governing seniority 
provided that seniority of Income-tax 
Officers promoted to higher grade be 
fixed according to the date of promo- 
tion to a regular vacancy and for oflS- 
cers whose promotion was deferred on 
for not ha'idng completed a specific 
minimum length of gazetted sendee, to 
have their seniority in higher grade 
fixed as if they had been promoted in 
accordance with the seniority in the 
grade of Income-tax Officers unless 
any such officer was found unfit on 
merit: then the seniority list of Assis- 
tant Commissioners is liable to be 
quashed where Senior Officer in grade 
of Income-tax Officers is placed below 
Officers who were junior to lum in 
that grade and was promoted many 
years after. The rule regarding offi- 
cers whose promotion to the grade of 
Assistant Commissioners was deferred 
on the sole ground of their not having 
completed a specified minimum Jeng^ 
of gazetted service, is not intend^ and 
cannot be interpreted contrary to jdl 
notions of justice and fair-play, to 
wnfer upon an officer, who was junior 
in the list of Income-tax Officers and 
who could not be considered for pro- 

• Special Civil Appln. No. 365 of 
1967, D/- 6-2-1969— Guj. 

JN/JN/E106/70/MLD/B 
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motion on an earlier occasion, a right 
to be placed in the list of Assistant 
Commissioners above an officer senior 
to him in the list of Income-tax Offi- 
cers and who was promoted before 
him. Special Civil Appln. No. 365 of 
1967, D/- 6-2-1969 (Guj), Affirmed. 

(Paras 14, 15, 16) 

Dr. V. A. Seyid Muhammad, Senior 
Advocate, (M/s. B. Datta and R. N. 
Sachthey, Advocates, with him), for 
Appellant: Mr. V. M. Tarkunde, Senior 
Advocate, (Mr. Jnanendra Lai, Advo- 
cate and Mr, B. R. Agarwala, Advo- 
cate of M/s. Gagrat and Co. with him) 
(for No. 1), M/s. B. P. Maheshwari and 
A. N. Parekh, Advocates (for Nos. 7 
and 21) and Mr. A. J. Rana, Advocate 
and Mr. B. R. Agarwala. Advocate of 
M/s. Gagrat and Co. (for No. 35), for 
Respondents. 

The following Judgment of the 
Court was delivered by 

SHAH, J.:— Vasant Jayaram Kamik 
—hereinafter called 'Kamik'— moved 
before the High Court of Gujarat a 
petition praying for an order quashing 
the "list oi seniority” of Assistant 
Commissioners of Income-tax framed 
by the Government of India "as of 
August 1, 1965, in which he 

was placed below twenty-nine 
named Officers (who will hereinafter 
be referred to collectively as respon- 
dents 6 to 84). He claimed that there- 
by he was denied the guarantee of 
equality of employment or employ- 
ment to an office under the Union 
under Article 16 (1) of the Constitu- 
tion. The High Court of Gujarat up- 
held his contention and issued a direc- 
tion requiring the Union of India to 
determine the seniority of Kamik and 
other officers in the cadre of Assistant 
Commissioners of Income-tax in ac- 
cordance with the law. 

2. A public servant placed in thei 
list of Seniority in a cadre or grade 
where selection for promotion to the) 
next higher grade is on the "basis ofj 
seniority-cum-merit” is entitle^ on 
the plea that the list is contrary to the 
rules governing seniority, to claim roA 
lief on the footing that he is deniedj 
equality of opportunity in matters 
relating to employment 

3. Prior to September 1944, officers 
of the Income-tax Department were 
placed in two classes. In Class I were 
placed Commissioners of Income-tax 
and Assistant Commissioners of In" 
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come-tax; in Class IE were placed In- 
come-tax Officers Grade I, Grade II 
and Grade IIL In September 1944 the 
service was reorganised and the Com- 
missioners of Income-tax, Assistant 
Commissioners of Income-tax and In- 
come-tax Officers Grade I and II were 
placed in a new Class I; and the In- 
come-tax Officers Grade III were 
placed in a new Class II. On re- 
organisation of the service some In- 
come-tax Officers of the former 
Class II service were promoted to the 
new Class I. Those promotions were 
not strictly based on seniority, but on 
their performance in the former 
Class II service. 

4. This appeal primarily concerns 
four sets of officers: they are — 

(1) B. S. Nadkami (hereinafter call- 
ed Nadkarni) who was on reorganisa- 
tion of the service promoted on 
August 1, 1946 as Income-tax Officer 
Grade II Class I and was confirmed in 
that grade with effect from August 15, 
1947. He was promoted as Income- 
tax Officer Grade I Class I on January 
4, 1950 and was confirmed in that 
grade from that date. 

(2) V. J. Karnik (hereinafter called 
Karnik) who was on June 1, 1947 pro- 
moted as Income-tax Officer Grade 11 
Class I and was confirmed in that 
Class on August 1, 1948. He was 
promoted as Income-tax Officer Grade 
I Class I on January 4, 1950 and was 
confirmed in that Grade with effect 
from the same date. 

(3) Respondents 6 to 34. Out of 
these Respondents 6 to 21 were direct- 
ly recruited as Income-tax Officers. 
Respondents 29 to 34 were promoted 
as Income-tax Officers from Class II. 
All these officers were promoted to 
Class I Grade I after Nadkarni and 
Karnik were promoted. 

(4) Hansraj Chopra, Sham Singh 
and B. D. Kapoor. These Officers were 
promoted as Income-tax Officers 
Grade I Class I after Karnilc, Nadkarni 
and respondents 6 to 34 were promot- 
ed. 

5. In the "seniority list” of Income- 

tax Officers Class I Grade I prepared 
"as of August 1, 1953,” Nadkarni 

was placed at No. 55; Karnik at No. 69: 
respondents 6 to 21 were placed at 
Nos. 82, 83, 84, 89, 87, 90, 85, 88 and 
93 to 100 respectively (some other offi- 
cers who are not before us occupying 
intervening places); respondents 22 to 
34 were placed at Nos. 106 to 118; and 


Hansraj Chopra, Sham Singh and 
B. D. Kapoor at Nos, 119, 120 and 121 
respectively. 

6. Under the rules framed by the 
Central Board of Revenue promotion 
of Income-tax Officers Grade I Class I 
to the grade of Assistant Commis- 
sioners of Income-tax was to be made 
on the recommendation of a Com- 
mittee called the Departmental Promo- 
tion Committee. Selection for promo- 
tion was to be made on merit, i. e. 
"giving greatest weightage to out- 
standing qualifications, record of work 
and ability rather than to mere senio- 
rity.” The Committee after consider- 
ing the cases of the Income-tax Officers 
Grade I Class I eligible for promotion 
made recommendations to the Central 
Government, and the Central Govern- 
ment promoted officers recommended 
as Assistant Commissioners of Income- 
tax. 

7. At a meeting held in August 
1949 the Committee resolved that "in 
the interest of efficiency of adminis- 
tration the cadre of Assistant Com- 
missioners should be manned by offi- 
cers who were mature and experienc- 
ed”, and recommended that no officer 
should be promoted as Assistant Com- 
missioner until he had worked for not 
less than ten years as Income-tax 
Officer. The Central Government 
agreed with that recommendation 
and in consffitation with the Federal 
Public Service Commission declared 
that no Income-tax Officer should 
ordinarily be considered for promotion 
as Assistant Commissioner unless he 
had completed at least ten years as 
Income-tax Officer. It was, however, 
found that an adequate number of 
officers with standing for ten years 
were not available for selection. By 
letter dated July 21, 1950, the Com- 
mittee decided that all Income-tax 
Officers with more than gazetted ser- 
vice for nine years may be considered 
for selection. At a meeting of the 
Committee held in November 1951 the 
cases of officers who had completed 
gazetted service for nine years as In- 
come-tax Officers were considered, 
and the Committee selected for pro- 
motion fifteen out of those officers as 
"fit for promotion” to the cadre of 
Assistant Commissioners. There were 
several vacancies likely to arise in the 
near future and to meet that emer- 
gency the Committee decided to con- 
sider for promotion officers who had 
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not yet completed nine years’ service 
as Income-tax Officers but had com- 
pleted eight years’ service on or 
before December 31, 1951. Nadkami 
and Kamik who fell in this category 
were accordingly considered with 
other officers. Respondents 6 to 34 
were not then considered as they had 
not completed the qualifying period of 
eight years. The Committee found 
that Nadkami and Kamik were "not 
yet fit". Among the officers promoted 
as Assistant Commissioners on the re- 
commendations made by the Com- 
mittee at that meeting were Chopra, 
Sham Singh and Kapoor. At the next 
meeting of the Committee held in 
September 1952, Nadkami was found 
fit for promotion, but Kamik was 
again found "not yet fit”. It Is not 
clear from the record whether at that 
meeting the rule relating to minimum 
service of nine years as Income-tax 
Officer was relaxed. It is however not 
disputed that respondents 6 to 34 were 
not then considered for promotion. 
Pursuant to the recommendation of 
the Committee, Nadkami was posted 
as Assistant Commissioner in Decem- 
ber 1952 and was confirmed as such 
with effect from December 18, 1955. 

8. At the meeting of the Com- 
mittee held in November 1953, Kamik 
was found fit and was selected for 
promotion. At this meeting again the 
rule requiring minimum service as 
Income-tax Officer for nine years was 
relaxed and Income-tax Officers who 
had completed service for eight years’ 
as Income-tax Officers were consider- 
ed for promotion, Kamik was promot- 
ed on February 22. 1954 and was con- 
firmed in that post with effect from 
May 4, 195G. Respondents 6 to 34 
were promoted on recommendations 
made in meetings of the Committee 
held in June 1954 and subsequent 
thereto. 

9. Accordingly Nadkanu was pro- 
moted as Assirtant Comnussioner of 
Income-tax on December 22, 1952; 
Kamik was promoted on February 22 , 
1954; respondents 6 to 34 were pro- 
mote in and after 1955. Chopra, 
Sham Singh and Kapoor do not figure 
in this contest. It is said that toey 
have long ago been superannuated. 

10. All the officers who were pro- 
moted from the grade of Income-tax 
Officers^ on the basis of the recom- 
mendations of the Committee were 
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posted initially as Officiating Assistant 
Commissioners. They were considered 
for confirmation only after they had 
put in service for two years as Assis- 
tant Commissioners, The first to be 
confirmed was Nadkami on December 
18, 1955, Kamik was next confirmed 
on May 4, 1956. Respondents 6 to 34 
were confirmed later. At a meeting 
held some time in September 1959 
three posts of Assistant Commissioners 
of Income-tax which were previously 
reserved for officers of "the Finance 
and Commerce Pool” were released 
with retrospective effect and those 
posts became available from May 1, 
1956, for utilization for confirmation. 
Respondents 6. 7 and 8 were confirm- 
ed in those three posts with effect 
from May 1. 1956. But in the seniority 
list of Assistant Commissioners "as of 
August 1, 1954”, published by the 
Central Board of Revenue, Kamflc was 
shown below Chopra, Sham Singh and 
Kapoor. In the next list fixing senio- 
rity in the cadre of Assistant Commis- 
sioners "as of January 1, 1958” Nad- 
kami and Kamik were placed below 
Chopra. Sham Singh and Kapoor and 
also below respondents 6 to 34. 

11. Representations made by Kar- 
nik to the Central Board of Revenue 
and the Central Government protest- 
ing against the determination of his 
seniority in the list as of January 1, 
1958 were unsuccessful. A memorial 
submitted to the President was also 
unsuccessful. A fresh seniority list was 
thereafter issued by the Board of 
Direct Taxes (which had replaced the 
Central Board of Revenue) determin- 
ing seniority "as of August 1, 1965.” 
In that list Nadkami and Karnik were 
placed below respondents 6 to 34. Re- 
presentations made by Nadkami in 
March 1966 requesting the Board of 
Direct Taxes to revise the seniority 
list were rejected. 

12. ^ A petition was then filed by 
Kamik in the High Court of Gujarat 
challenging "the legality and pro- 
priety of the list of seniority”. Kamik 
prayed for a writ quashing the list 
determining seniori^ of Assistant 
Commissioners as of August 1, 1965. 
Nadkami who was impleaded as a 
party to the petition supported the 
case set up by Karnik. In the view of 
the High Court, on a tme interpreta- 
tion of the appropriate rules, Nadkanu 
and Kamik were entitled to be rankw 
above respondents 6 to 34 and the 
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interpretation on which the Union of 
India proceeded to give seniority to 
respondents 6 to 34 in the cadre of 
Assistant Commissioners was violative 
of the guarantee under Article 16 of 
the Constitution. The High Court ac- 
cordingly declared that respondents 6 
to 34 could not be placed above Nad- 
kami and Kamik in the grade of 
Assistant Commissioners, and directed 
that the "impugned seniority list as of 
August 1, 1965 must be quashed and 
set aside”; that the earlier confirma- 
tion of respondents 6, 7 and 8 v/ith 
effect from May 1, 1956 be set aside; 
and that the Union Government do fix 
the seniority of Karnik, respondents 6 
to 34 and Nadkami in accordance with 
law. With certificate granted by the 
High Court this appeal has been pre- 
ferred. 

13. The relevant mles which gov- 
erned seniority in the cadre of Assis- 
tant Commissioners may now be set 
out with modifications made from time 
to time. On January 16, 1950, the 
rules for determination of seniority of 
Assistant Commissioners were first 
made by the Government of India in 
consultation with the Federal Public 
Service Commission. The rules were — 

“(i) Confirmed Assistant Commis- 
sioners should take seniority accord- 
ing to the date of their confirmation in 
the grade. 

(ii) Officiating Assistant Commis- 
sioners should take seniority accord- 
ing to the length of continuous service 
in the grade of Assistant Commis- 
sioner, subject to the condition 

X X X X X. 

(iii) The seniority of officers promo- 

ted to the grade of Assistant Commis- 
sioner after the date of publication of 
the final seniority list of Income-tax 
Officers should be fixed according to 
the date of promotion to a regular 
vacancy (not being a promotion as a 
matter of purely local arrangement) 
in the grade of Assistant Commis- 
sioner, subject, however, to the condi- 
tion that where two or more officers 
have been simultaneously selected for 
promotion to the grade, their relative 
seniority will be based on their senio- 
rity as Income-tax Officers, Class I, 
Grade I ” 

By letter dated September 9, 1952, the 
Government of India in consultation 
with the Union Public Service Corn- 
mission modified rule (iii). The modi- 
fied rule read as follows: 


"The seniority of officers promoted 
to the grade of Assistant Commissioner 
after the date of publication of the 
final seniority list of Income-tax Offi- 
cers should be fixed according to the 
date of promotion to a regular vacancy 
(not being a promotion as a matter of 
purely local arrangement) in the grade 
of Assistant Commissioner, provided, 
however, that — 

(a) Where two or more officers 
have been simultaneously selected for 
promotion to the grade, their relative 
seniority will be based on their seniori- 
ty as Income-tax Officers, Class I, 
Grade I, and that — 

(b) Officers whose promotion to the 
grade of Assistant Commissioner was 
deferred on the sole groimd of their 
not having completed a specified mini- 
mum length of gazetted service will, 
on their subsequent promotion to that 
grade, have their seniority in the 
grade of Assistant Commissioner fixed 
as if they had been promoted in ac- 
cordance with the seniority in the 
grade of Income-tax Officer, Class I, 
Grade I, unless any such officer had 
been passed over for promotion to the 
Assistant Commissioner’s grade on 
grounds of merit.” 

Another modification was made by 
amendment of proviso (b) to rule (iii) 
on August 31, 1957. The amended 
proviso (b) read as follows : — 

"Officers whose promotion to the 
grade of Assistant Commissioner was 
deferred on the sole ground of their 
not having completed a specified mini- 
mrun len^h of gazetted service will, 
on their subsequent promotion to -and 
confirmation in that grade, have their 
seniority in the grade of Assistant 
Commissioner of Income-tax fixed as 
if they had been promoted in ac- 
cordance with the seniority in the 
grade of Income-tax Officers Class I, 
Grade I, unless any such officer had 
been passed over for promotion to the 
Assistant Commissioner’s grade on 
grounds of merit.” 

Rule (i) applied to Assistant Commis- 
sioners confirmed before January 16, 
1950 and rule (ii) applied to the cases 
of Assistant Commissioners who were 
officiating at that date: and rule (iii) 
dealt with officers promoted after that 
date. 

14. The interpretation placed by 
the Government of India was plainly 
inconsistent with the true intent of 
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the rules. The Government of India 
determined the seniority inter se of 
the four sets of officers in the follow- 
ing sequence: Respondents 6 to 34, 
Chopra, Sham Singh, Kapoor, _ Nad- 
bami and Kamik. In the opinion of 
the Government of India since Chopra, 
Sham Singh and Kapoor were selected 
for promotion at a meeting at which 
Nadkami and Kamik were not found 
fit, the former were entitled to be 
placed in the list of seniority above 
iNadkami and Kamik. No fault may 
be found with that view. They further 
held that when Chopra. Sham Singh, 
Kapoor, Nadkami and Kamik were 
considered for promotion, respon- 
dents 6 to 34 had not completed the 
minimum length of service and on 
that account had not been considered 
for promotion the latter "fell within 
the opening part of the proviso (b) to 
rule (iii)” and were entitled to be 
placed in the list of seniority above 
Chopra, Sham Singh and Kapoor and 
also above Nadkami and Kamik, and 
they must be fitted in the cadre of 
Assistant Commissioners above Nad- 
kami and Kamik. This resulted in 
demoting Nadkami and Kamik below 
respondents 6 to 34 — a consequence 
which could never have been envisag- 
ed. In the list of Income-tax Officers 
Respondents 6 to 34 were placed be- 
low Nadkami and Kamik; they were 
promoted as Assistant Commissioners 
many years after Nadkami and Kar- 
nik were promoted and confirmed. It 
could not however have been intend- 
ed by the rule that because Nadkami 
and Kamik could not claim seniority 
above Chopra, Sham Singh and 
Kapoor, they must in the list of Assis- 
C'OTTiiria-svDrjeTS be 

all Income-tax Officers who coxJd not 
be considered at the meeting when 
Chopra, Sham Singh and Kapoor were 
promoted. In the seniority list of In- 
come-tax Officers Class I, Grade I, 
Nadkami and Kamik were placed 
above respondents 6 to 34. If under 
the proviso (b) to rule (iii) respon- 
dents 6 to 34 could not be placed be- 
low Chopra, Sham Singh and Kapoor 
even though those three latter officers 
were promoted earlier, Nadkami and 
Kamik who were graded as senior to 
respondents 6 to 34 in the list of In- 
come-tax Officers could not be re- 
legated to ranks in the cadre of Assis- 
tant Commisioners below respondents 6 
to 34. It is clear that diflerent stan- 
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dards have been applied in determin- 
ing the seniority of respondents 6 to 
34 in the cadre of Assistant Commis- 
sioners vis-a-vis Chopra, Sham Singh 
and Kapoor on the one hand, and 
Nadkami and Kamik on the other. 

15. On a true interpretation of 
rule (iii) proviso (b) in the cadre of 
A^istant Commissioners, seniority 
should have been fixed in the order of 
Chopra, Sham Singh, Kapoor, Nad- 
Kamik and respondents 6 to 34. 
The expression "officers whose promo- 
tion to the grade of Assistant Commis- 
sioners was deferred on the sole 
ground of their not having completed 
a specified minimum length of gazetted 
service” used in proviso (b) to rule (iii) 
refers to those Income-tax Officers 
who could not at a given meeting be 
considered for promotion, only 
cause they did not satisfy the condi- 
tion of minimum period of qualifying 
service for promotion- In our judg- 
ment, the following rules emerge. 
Between Income-tax Officers promot- 
ed at the same meeting, their seniority 
inter se will be reflected in the 
list of Assistant Commissioners; be- 
tween an officer promoted earlier and 
another officer senior to him, but who 
was not considered in the meeting 
when the former was promoted, senio- 
rity in the list of Income-tax Officers 
will be reflected in the higher cadre 
where the senior officer was consider- 
ed and not promoted, and the junior 
officer was promoted at that meeting, 
the order of promotion will govern 
seniority in the higher grade where a 
senior officer is promoted and confirm- 
ed and at a later meeting a junior 
officer is promoted, the latter cannot 
claim to be placed above the senior 
officer in the higher cadre relying 
upon the circumstance that he could 
not be considered for promotion at the 
earlier meetings, because he had not 
to his credit the qualifying minimum 
service. The High Court was. in our 
judgment right in observing that the 
proviso was intended to neutr^ise the 
effect of the minimum service rule in 
determining seniority in the grade of 
Assistant Commissioners. Rule (iii) is 
not intended, contrary to all notions 
of justice and fair-play, to confer 
upon an Officer, who was junior in the 
list of Income-tax Officers and who 
could not be considered for promotion 
on an earlier occasion, a right to be 
placed in the list of Assistant Commts- 
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sioners above an officer senior to him 
in the list of Income-tax Officers and 
who was promoted before him. 

16. If respondents 6 to 34 had been 
considered and selected for promotion 
when Nadkami and Karnik were 
promoted after their officiation period 
was over, they could not have been 
placed in the list of Assistant Commis- 
sioners above Nadkarni and Karnik. 
The circumstance that respondents 6 
to 34 were not considered because they 
had not completed the specified 
minimum period of gazetted service 
and were considered and promoted 
later did not, when they were promot- 
ed, confer upon them the privilege of 
being placed in the list of Assistant 
Commissioners above Nadkami and 
Karnik. 

17- We accordingly agree with the 
High Court that the seniority list must 
be quashed. 

18. Kalwant Rai respondent No. 36 
in this appeal has claimed that he is 
entitled to the benefit of the interpre- 
tation placed by us. His case has ap- 
parently not been investigated by the 
High Court and we do not think that 
at this stage we would be justified in 
making an order in his favour. We 
have set out the principles governing 
the seniority in the cadre of Assistant 
Commissioners. The Central Govern- 
ment will, we have no doubt, readjust 
the seniority of all officers including 
Kalwant Rai in the cadre of Assistant 
Commissioners in the light of the prin- 
ciples explained by us. 

19. The appeal fails and is dismiss- 
ed vnth costs in favour of Karnik and 
NadkamL 

Appeal dismissed. 
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Attorney-General for India, Election 
Commission of India and Returning 
Officer, Presidential Election (iii all 
the Petns.) (By notice.) 

Election Petns. Nos. 1 and 3 to 5 of 
1969, D/- 14-9-1970. 

(A) Penal Code (1860), S. 171-A — 

Electoral right — Interference with — ■ 
Electors threatened with serious con- 
sequences with object of unduly in- 
fluencing them for changing their 
decision to nominate certain person as 
their candidate — This does not con- 
stitute any interference with the right 
to vote or refrain from voting at an 
election. (Para 10) 

(B) Penal Code (1860), S. 171-C — 
Undue influence at election — Threat 
to members of Legislative Assembly 
of Bengal that if certain candidate 
was elected he would enforce Presi- 
dent’s rule in Bengal — Held this did 
not amoimt to imdue influence. 

(Para 21) 

to Penal Code (1860), S. 171-C (2) 
*— Expression "Without prejudice to 
the generality of the provisions of 
sub-section (1)” — Meaning, 

When the expression "without pre- 
judice to the generality of the provi- 
sions of sub-section (1)’’ is used any- 
thing contained in the provisions fol- 
lowing this expression is not intended 
to cut do\vn the generality of the 
meaning of the preceding provision. 
The Court has to look at sub-sec. (1) 
as it is without restricting its provi- 
sions by what is contained in sub-sec- 
tion (2). AIR 1945 PC 156, Relied on. 

(Paras 41, 42) 

(D) Penal Code (ISGO), Sec. 171-C — 
Undue influence — What constitutes 
— There can be undue influence even 
at the stage when elector goes through 
mental process of weighing merits 
and demerits of candidates and makes 
his choice — (Presidential and Vice- 
Presidential Elections Act (1952), Sec- 
tion 18). (Per majority, Bhargava and 
Mitter, 3 . Contra). 

(Per Majority, Bhargava and Mitter, 
JJ. Centra); The scope of S. 171-C is 
very wide. There can be undue influ- 
ence even at the stage when the elec- 
tor goes through the mental process of 
weighing the merits and demerits of 
the candidates and makes his choice. 

A pamphlet which after giving 
various fictitious incidents of sexual 
immorality, describes a candidate as 
debauch without any sense of shame 
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or morality and asks the electors whe- 
ther the name of the Congress be 
lowered to such depths that such 
moral leper, such depraved man 
should be set up as the Congress candi- 
date for the highest post of President 
and further adds that if such candi- 
date becomes President he will turn 
Eashtrapati Bhavan into a harem, a 
centre of vice and immorality comes 
under Sec. 171-C, even if it may be 
covered under Section 171-G. 

If distribution of the pamphlet by 
post to electors or in the Central HaU 
of the Parliament is proved it would 
constitute 'undue influence’ within 
Sec. 18 of Presidential and Vice-Presi- 
dential Elections Act and it is not 
necessary for the election petitioners 
to go further and prove that state- 
ments contained in the pamphlet were 
made the subject of a verbal appeal or 
persuasion by one member of the 
electoral college to another and parti- 
cularly to those in the Congress fold. 

It is the degree of gravity of the 
allegation which will be the determin- 
ing factor in deciding whether it falls 
under Section 171-C or Section 171-G. 
If the allegation, though false and 
relating to a candidate's personal 
character or conduct, made with the 
intent to affect the result of an elec- 
tion does not amoxmt to interference 
or attempt at such interference the 
offence would be the lesser one. If, 
on the other hand, it amounts to inter- 
ference or an attempt to interfere it 
would be the graver offence under Sec- 
tion 171-F read with Sec. 171-C. (1953) 

7 Ele LR 457 (Ele. TrL. Kotah) and 
(1958) 19 Ele LR 203 (Orissa) and AIR 
1968 SC 904. Relied on. 

(Paras 36, 40, 42, 46. 53, 54, 56) 

This pamphlet came under Sec- 
tion 171-C even though it was issued 
anonymously. If a member of Parlia- 
ment distributed a pamphlet, he was 
identifying himself with it unless he 
expressly dissociated himself from 
the pamphlet. The distribution in the 
Central Hall by members of Parlia- 
ment had the same effect as if they 
had endorsed the pamphlet in writing. 

(Para 55) 

Per Bhargava, J. — ^The offence of 
undue influence comes in at the 
stage when the offender interferes 
or attempts to interfere with the 
free exercise of the choice of 
voting in accordance with the decision 
already taken by the voter. If any 
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acts are done which merely influence 
the voter in making his choice be- 
tween one candidate or another, they 
will not amount to interference with 
the free exercise of the electoral right. 
In fact, all canvassing that is carried 
on and which is considered legitimate 
is intended to influence the choice of 
a voter at the first stage when the 
elector goes through the mental pro- 
cess of tating a decision that he will 
vote in favour of a particular candi- 
date and that is quite permissible. 
Mere false propaganda as to the per- 
sonal character of a candidate or even 
relating to the party sponsoring the 
candidate cannot amoimt to the cor- 
rupt practice of imdue influence. False 
statements about the personal charac- 
ter or conduct of the candidate may, 
of course, be scurrilous and foul; but, 
even then, the offence committed 
would fall under Section 171-G, Penal 
Code. Case law discussed. 

{Paras 255, 256, 258A, 265) 
Per Witter, J. — Before any pub- 
lication of a defamatory matter 
relating to a candidate can be treats 
as commission of the offence of undue 
influence there must be some overt 
act in addition to the mere public 
cation — some attempt or persua- 
sion of a voter to restrain the tree 
dioice of a candidate. If anonymous 
posters containing defamatory matter 
about a candidate’s personal conduct 
or character were to be displayed in 
prominent places in the constituency 
so as to attract the notice of electors, 
it would come within the mischief of 
Section 171-G of the Penal Code but 
would fall short of exercise of undue 
’Cffid'er Sec. 1B-cn an 

unsigned pamphlet containing matter 
defamatory of the personal conduct 
or character of a candidate be pressed 
personally upon an elector by another 
with an attempt to make the receiver 
believe that there was some basis for 
the charges levelled against the candi- 
date, the person receiving the pamph- 
let would be likely to give credence 
to the imputations made therein and 
would thus be subject to a restraint 
on his franchise. The publication of a 
false statement of fact relating to the 
conduct and character of a person 
coupled with an attempt to persuade 
electors by such publication would 
attract the operation of Sea 171-C (1) 
of the Penal Code. Case law discussed. 

(Paras 304, 305, 314) 
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(E) Evidence — Appreciation of — 

Particulars regarding distribution of 
pamphlet and evidence of witnesses — 
Conflict between — Held witnesses 
could not be disbelieved only because 
particulars were at variance vsdth the 
evidence — But fact could be taken 
into consideration while appreciating 
evidence of witnesses. (Para 63) 

(F) Presidential and Vice-Presi- 
dential Elections Act (1952), S. 18 (1) 
(b) — Undue influence by stranger — 
Efect — It should materially affect 
election — Burden of proof is on peti- 
tioner. 

Section 18 includes undue influence 
committed even by a stranger, having 
nothing to do with the returned candi- 
date, as a ground for declaring the 
election to be void, the only condition 
in respect of such an act being that 
it should have materially affected the 
election. The burden of proving that 
the result of the election has been 
materially affected is on the election 
petitioners. Case law discussed. 

(Paras 38, 152) 

(Held it was not proved that the re- 
sult of the election had been material- 
ly affected by distribution by strangers 
of a certain pamphlet containing filthy 
allegations about the opposite candi- 
date.) (Para 218) 

Per Mtter, J. — A charge of im- 

due influence is in the nature of 
criminal charge and must be 

proved by cogent and reliable evi- 

dence not on the mere ground of 
balance of probability but on reason- 
able certainty that the persons charged 
therewith have committed the oSence 
on the strength of evidence which 
leaves no scope for doubt as to whe- 
ther they had or had not _ done so. 
Even if there be no provision in the 
Act of 1952 of giving notice to the per- 
sons who are charged with having 
committed undue influence or of im- 
pleading them as parties it is the 
duty of the election petitioners to 
lead direct evidence on the point and 
the respondent cannot take shelter 
behind the plea that he owes no duty 
to call them or to disprove the allega- 
tions made against them if he is to 
have his election maintained by the 
Court. However onerous the task of 
the Court may be because of the 
partisan nature of the witnesses, it 
cannot reject the oral evidence adduc- 
ed merely on that groimd, but it has 
to examine the same carefully and 


come to a conclusion whether the evi- 
dence establishes the corrupt practice 
beyond reasonable doubt. 

(Para 321) 

(G) Constitution of India, Article 71 
— Presidential and Vice-Presidential 
Elections Act (1952), Part EH — Vali- 
dity — Not ultra vires Article 71 (1) 
of the Constitution, 

Even if it is taken that Article 71 (1) 
defines the jurisdiction of the Supreme 
Court, the manner in which that 
jurisdiction is to be exercised can 
only be regulated by an Act of Parlia- 
ment passed in exercise of its power 
under Article 71 (3). In the case of 
Art. 71 no need was felt of making a 
provision similar to Art. 329 (b) when 
71 (1) itself laid down the limita- 
tion that aU doubts and disputes aris- 
ing out of or in connection with the 
election of a President or Vice-Presi- 
dent are to be enquired into and 
decided by the Supreme Court v/hose 
decision shall be final This limitation 
does not aSect or limit the power of 
Parliament to regulate matters relat- 
ing to filing of election petitions in the 
Supreme Court and of the grounds on 
which the elections can be challenged 
when the Supreme Court exercises its 
jurisdiction xmder Art. 71 (1). Hence 
Part HI of Act of 1952 caimot be held 
to be ultra vires Art. 71 (1). AIR 1958 
SC 139, Relied on. (Paras 226, 227) 

(H) Constitution of India, Arts. 71, 
245 — Presidential and Vice-Presi- 
dential Elections Act (1952), Sec. 21 — 
Validity — Not ultra vires on ground 
that rule-making power suffers from 
vice of excessive delegation of legisla- 
tive powers. 

Section 21 of the Presidential and 
Vice-Presidential Elections Act does 
not suffer from the vice of excessive 
delegation of legislative powers. 
Parliament laid down the essential 
matters of policy relating to elections, 
including election petitions, in the Act 
itself and, thereafter, in Section 21, 
delegated the power of making rules 
to the Central Government, subject to 
two principles of guidance. One is 
that the Rules are to be made after 
consulting the Election Commission, 
and the second is that the Rules must 
be such as are needed for carrying out 
the purposes of the Act. This second 
limitation clearly requires that the 
Government, in making rules, has to 
ensure that the Rules are all required 
for carrying out the purposes of the 
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Act; and that itself is a sufficient 
limitation on the exercise of that 
power arbitrarily by the Government. 
In fact, Parliament all the time has 
the power of altering the Rules by 
amending the Act itself in case it dis- 
approves of any of the Rules made by 
the Government, while any Rule, 
which is shown to have been made in 
contravention of the provisions of the 
Act or for any reason other than to 
give effect to the purposes of the Act, 
would be declared void by the Court 
not on the ground that there was 
excessive delegation of legislative 
power, but that it goes beyond the 
scope of the power conferred on the 
Government under Sec. 21. 

(Para 228) 

(I) Presidential and Vice-Presidential 
Election Rules (1952), R. 4(1), <2) — 
Validity — Is intra vires Sec, 21 of 
Presidential and Vice-Presidential 
Elections Act (1952). 

The requirement in Rule 4(1) that 
a certified copy of the entry showing 
that the candidate is an elector in a 
Parliamentary constituency Is neces- 
sary in order to enable the Returning 
Officer to check whether the candidate 
is eligible for nomination and election. 
The requirement relates to the man- 
ner of proving that the candidate is an 
elector in a Parliamentary consti- 
tuency under Sec. 21 (2) (d). In any 
case, this provision in Rule 4 (1) would 
be fully covered by Section 21 (1) of 
the Act inasmuch as the requirement 
is for no other purpose except of 
ensuring a smooth and proper election 
to the office of the President or Vice- 
President which object can be achiev- 
ed by enabling the Returning Officer 
to ensure that candidates, whose 
nominations are accepted by him, are 
eligible for election. Consequently, 
Rule 4 (1) is wthin the scope of the 
power conferred on the Central Gov- 
ernment to make rules for giving 
effect to the purposes of the Act AIR 
1966 SC 1626, Relied on. 

(Para 229) 

The published electoral roll may be 
misleading if it is allowed to be filed 
before the Returning Officer to show 
eligibility in the case of a Presidential 
or Vice-Presidential election. That 
seems to be the reason why Rule 4 (1) 
lays down that a certified copy of the 
entry alone will be the proper manner 
of satisfying the Returning Officer of 
the eligibility of the candidate. Rule 4 
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(2) , which prescribes the consequence 
for non-compliance with the require- 
ment of Rule 4 (1) must also be held 
to be valid as it is intended merely to 
make the valid Rule 4 (1) effective. 

(Para 230) 

(J) Presidential and Vice-Presi- 
dential Election Rules (1952), Rules 4 

(3) and 6 (3) (e) — Validity — Rule 4 
(3) is validly made under Sec. 21 of 
Presidential and Vice-Presidential 
Elections Act (1952) — Is not in 
derogation of Sec. 5 (2) of the Act — 
Rule 6 (3) (e) which is consequential 
is also valid. 

Rule 4 (3) is not in derogation of 
the rights conferred by Sec. 5 (2) of 
Presidential and Vice-Presidential 
Elections Act (1952). Section 5 (2) can- 
not be read as conferring any right 
either on the candidate or on the 
electors in respect of signing of 
nomination papers. Section 5 only 
lays down the essential ingredients of 
the process of nomination, leaving the 
details of the manner of nomination to 
be filled up by Rules made by the 
Government under Sec. 21 of the Act. 
Rule 4 (3). which requires that no 
elector shall subscribe, whether as 
proposer or seconder, more than one 
nomination paper at any election, is 
supplementary to Sec. 5 (2) as con- 
taining a more detailed direction in 
respect of filing of nomination papers. 
The fact that there is no ban in Sec- 
tion 5 (2) of the Act on an elector 
signing more than one nomination 
paper as a proposer or a seconder does 
not mean that Rule 4 (3) of the Rules 
could not have been competently 
made by the Government. Hence 
Rule 4 (3) was validly made by the 
Government in exercise of its rule- 
making power under Section 21 of the 
Act. That Rule being valid. Rule 6 
(3) (e) which is consequential, must 
also be held to be valid. AIR 1968 SC 
1203, Distinguished. 

(Paras 232, 233, 234, 235) 

(K) Presidential and Vicc-Presi- 
dential Election Rules (1952), R. 4 (1) 
— Requirement of certified copy — 
Every Government servant having 
custody of document can issue copy. 

There is nothing in the Rules fram- 
ed under the Presidential and Vice- 
Presidential Elections Act. or under 
the Representation of the People Act, 
1950 and Rules framed thereunder, 
quiring that a certified copy of the 
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electoral roll must necessarily be issu- 
ed by either an Electoral Registration 
Officer or an Assistant Electoral 
Registration Officer. Every Govern- 
ment servant, who has custody of a 
document, is competent to issue certi- 
fied copies of that document. 

(Para 240) 

(L) Presidential and Vice-Presi- 
dential Elections Act (1952), Sec. 5 (2) 
— Nomination paper signed by propo- 
ser and seconder after candidate had 
done so — Candidate subsequently 
presenting nomination paper before 
Returning Officer — Held by such 
step candidate indicated his assent to 
being nominated by the particular 
proposer and seconder — Nomination 
not invalid — The Legislature, when 
enacting the Act, must be presumed to 
know that this was the law as inter- 
preted in India and, consequently, 
when the language incorporated in 
Section 5 (2) of the Act Vv^as used, it 
must have been intended that nomina- 
tion papers would not be invalid by 
reason of the candidate making his 
signature before the proposer and the 
seconder. Case law discussed. 

(Paras 241, 244) 

(M) Constitution of India, Article 54 
(b) — 'Legislative Assemblies of the 
States’ — Union territories are not 
States — Legislatures created under 
Art. 239A are not legislative assem- 
blies of States. 

The new definition of "State” in 
Section 3 (58) of the General Clauses 
Act as a result of modifications and 
adaptations under Article 372A intro- 
duced in 1956 would, no doubt, apply 
to the interpretation of all laws of 
Parliament but it cannot apply to the 
interpretation of the Constitution, be- 
cause Article 367 was not amended 
and it was not laid down that the 
General Clauses Act, as adapted or 
modified under any Article other than 
Art. 372, will also apply to the inter- 
pretation of the Constitution. Since, 
until its amendment in 1956, Sec. 3 
(58) of the General Clauses Act did 
not define "State” as including Union 
Territories for purposes of interpreta- 
tion of Art. 54, the Union Territories 
cannot be treated as included in the 
word "State”. A Legislature created 
by Parliament under Article 239A of 
the Constitution is not a Legislative 
Assembly as contemplated by Arti- 
cle 168 or Article 54. Members of 
Legislatures created for Union Terri- 
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tories xmder Art. 239A cannot, there- 
fore, be held to be members of Legis- 
lative Assemblies of States. 

(Paras 247, 248) 

(N) Constitution of India, Art. 58 
' — Presidential and Vice-Presidential 
Elections Act (1952), S. 5 (2) — Vali- 
dity — Cannot be considered as cur- 
tailing rights under Article 58. 

Section 5 (2) of the Presidential and 
Vice-Presidential Elections Act was 
enacted by Parliament in exercise of 
its power of regulating all matters 
relating to or connected with the 
election of a President or Vice-Presi- 
dent. The requirement that every 
person must be nominated by two 
electors as proposer and seconder is a 
reasonable requirement relating to 
regulation of election to the office of a 
President and cannot be held to be a 
curtailment of the right of a qualified 
candidate to stand as a candidate 
under Art. 58. (Para 249) 

(O) Constitution of India, Article 71 

(1) — Part in of Presidential and 
Vice-Presidential Elections Act (1952) 
containing S. 18 not being ultra vires 
Art. 71 (1), petitioners cannot chal- 
lenge election of President on grounds 
other than those mentioned in S. 18. 

(Para 250) 

(P) Presidential and Vice-Presi- 

dential Elections Act (1952), Sec. 18 
(1) (a) — Bribery — Proof — A gene- 
ral allegation that bribery was ram- 
pant in the elections could not be 
made the subject-matter of a specific 
charge of commission of offence of 
bribery. (Para 252) 

(Q) Presidential and Vice-Presi- 
dential Eleclions Act (1952), Sec. 18 

(1) (a) — Bribery — Licence granted 

to a private limited company with 
specific purpose of obtaining vote of 
an elector and a Member of Parlia- 
ment, for a candidate — That would 
constitute bribery. (Para 253) 

(R) Presidential and Vice-Presi- 
dential Elections Act (1952), Sec. 17 

(2) — Election petition — Respondent 

succeeding — However both sides 
being responsible for putting into wit- 
ness box large number of persons 
deliberately giving evidence which 
was not true — Held proper course 
was not to award costs even to suc- 
cessful party. (Para 357) 
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1953 SCR 648, Dr. N. B. Khare 
V. Election Commission of 
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1957 SCR 179. Surendra Nath 
Khosla V. Dalip Singh 152 
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Prasad Khare 244 
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Lucknow), Radha Krishna v. 

Tara Chand 270, 307 
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(1955) 1 SCR 509, Vashist 
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V. Hukam Singh 265, 268 

(1953) 7 EJe LB 457 (Ele Tri 
Kotah), Jujhar Singh v. 

Bhairon LaU 48. 265, 269, 306 

(1945) AIR 1945 PC 156 (V 32) - 
1945 FCR 195, King Elmperor 
V. Sibnath Banerji 41 

(1935-1950) 2 Doabia’s EC 150, 
Amritsar City (Mohammad an) 
Constituency Case No. 2 47, 306 

(1935-1950) 2 Doabia’s EG 368, 
Surendra Narayan Slnha v. 

Babu Amulyadhone Roy 153 

(1935-51) Election Cases at p. 147 
Case No. 24 (by Sen & Poddar) 
Mahant Digvijai Nath v. Sri 
Prakash 244 

(1898) 1898-2 QBD 202 “ 67 U 
QB 925, Cox V. Davies 243 

(1881) 7 QBD 369 = 50 LJ QB 
775, Hannon v. Park 241 242, 243 
(1869) 1 O’ M & H 22 = 20 
LT 11, In re Lich Field Case 296 
(1869) 1 O’ M & H 236 = 21 
LT 264, Norfolk (Northern 
Case) 307 

(1864-1935) 2 Doabia’s EC at p. 7 
Case No. 121 (1955 Edn.), Jamna 
Prasad v. Sri Krishna Prasad 242, 
244 

(1864-1935) 2 Doabia’s EC at 
p. 73 Case No. 120 (1955 Edn.) 
Prosanna Kumar Das Gupta 
V. Chattaranjan Das 243 
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Sh. Mohd, Sadig v. Dr, Sai- 
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(1864-1935) 2 Doabia’s Ele Cas 
243, Lyallapur and Jhang 
General Constituency Case 
No. 2 306 

(In E. P. No. 1 of 1969): M/s. K C. 
Sharma, M. S. Gupta, K. L. Eathi and 
C. L. Lakhanpal, Advocates, for 
Petitioner; (In E. P. No. 3 of 1969): 
The Petitioner in person; (In E. P. 
No. 4 of 1969): M/s. K. C. Sharma, 
K. L. Eathi, C. L. Laldianpal, S. El. 
Dhingra and M. S. Gupta, Advocates, 
for Petitioners; (In E. P. No. 5 of 
1969): M/s. S. C. Mahk, M. S. Gupta 
and EL L. Eathi, Advocates, for 
Petitioners; (In E. P. No. 1 of 1969): 
M/s. C. K Daphtary, D. Narasaraju, 
Mohan Kumaramangalam and S. T. 
Desai, Senior Advocates (M/s. S. K. 
DholaMa and A S. Nambiar, Advo- 
cates, Tvith them), for Eespondent; 
Mr. Jagdish Swamp, Solicitor- 
General of India and Dr. L. M. 
Singhvi, Senior Advocate (M/s. 
E. H. Dhebar and S. P. Nayar, Advo- 
cates, vrith them), for Eespondent No. 1 
(In E.P. No. 3 of 1969), and the At- 
torney-General for India, Election 
Commission of India and Eetuming 
Officer, Presidential Election (In E. Ps. 
Nos. 3 to 5 of 1969): (In E. P. No. 3 of 
1969): M/s. C. K Daphtary, D. Narasa- 
raju, and Mohan Kumaramangalam, 
Senior Advocates, (M/s. A. S. Nam- 
biar and S. K. Dholakia, Advocates, 
with them), for Eespondent No. 2; (In 
E. Ps. Nos. 4 and 5 of 1969): M/s. C. K. 
Daphtary, D. Narasaraju, S. T. Desai 
and Mohan Kumaramangalam, Senior 
Advocates (M/s. H. K. L. Bhagat and 
S. K. Dholakia, Advocates, and M/s. 
J. B. Dadachanji, Eavinder Narain and 
O. C. Mathur, Advocates of M/s. J. B. 
Dadachanji and Co., with them), for 
Eespondent; (In E. P. No. 1 of 
1969): Mr. Jagdish Swamp, Solicitor- 
General of India and Dr. L. M 
Singhvi, Senior Advocate (M/s. S. P. 
Nayar, E. H. Dhebar and Miss Lily 
Thomas, Advocates, with them), for 
the Attorney-General for India, Elec- 
tion Commission of India and Eetum- 
ing Officer, Presidential Election. 

The judgment of Sikri, Shelat and 
Vaidialingam, JJ. was delivered by 

SIKRI, J.:— On May 11, 1970, this 
Court dismissed the above petitions 
and stated that reasons would be given 
later. We now proceed to give the 
reasons. 
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2. These four election petitions 
filed imder Section 14 of the Presiden- 
tial and Vice-Presidential Elections Act 
(XXXI of 1952) (hereinafter referred 
to as the Act), and Article 71 of the 
Constitution of India challenge the 
election of the respondent, Shri V. V. 
Giii, to the office of the President of 
India. The petitioner in Election Peti- 
tion No. 1 of 1969, Shri Shiv Kiijial 
Singh, was a candidate in the election, 
and so was the petitioner in Ejection 
Petition No. 3, Shri Phul Singh The 
nominations of both these petitioners 
were rejected by the Eetuming Officer. 
Election Petition No. 4 was filed by 
Shri N. Sri Eama Eeddy, M. P., and 
tv’^elve other electors, all members of 
Parhament. Election Petition No. 5 
was filed by Shri Abdul Ghani Dar, 
M P., and nine other members of 
Parliament and eight members of 
Legislative Assemblies of Haryana, 
Madhya Pradesh and Bihar. Shri V. Y. 
Giri is the sole respondent in Election 
Petitions Nos. 1, 4 and 5 while in Elec- 
tion Petition No. 3 he was impleaded 
as respondent No. 2 and Union of 
India through the Election Commis- 
sion, was impleaded as respondent 
No. 1. 

3. After the sad demise of the then 
President of India, Dr. Zakir Hussain, 
on May 3, 1969, the Election Commis- 
sion issued a notification under S. 4 
of the Act appointing July 24, 1969, 
as the last date for filing the nomina- 
tion papers, July 26, 1969, as the date 
for scmtiny of the nomination papers, 
and July 29, 1969. as the last date for 
wdthdrawal of nomination papers. 
Polling was fixed for August 16, 1969. 
24 nomination papers were filed before 
the Eetuming Officer. On scmtiny 
which took place on July 26, 1969, the 
Eetuming Officer rejected 9 nomina- 
tion papers, including the nomination 
papers of Shri Shiv Kirpal Singh, 
petitioner in Election Petition No. 1, 
and Shri Phul Singh, petitioner in 
Election Petition No. 3. He accepted 
the nomination papers of 15 candi- 
dates. No candidate withdrew his 
nomination by the due date. Counting 
of votes took place on August 20, 1969, 
when the result w^as announced and 
the respondent, Shri V. V. Giri, was 
declared elected. 

4- The election was sought to be 
challenged on various grounds in these 
election petitions. Some of these 
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grounds were commoru The grounds 
may be broadly formulated as follows : 

(1) That the nomination papers of 
Shri Shiv Kirpal Singh, Shri Charan 
Lai Sahu and Shri Yogi Raj were 
wrongly rejected by the Returning 
Officer 

(2) That the nomination papers of 
Shri V. V. Giri the respondent, were 
wrongly accepted by the Returning 
Officer 

(3) That the nomination papers of 
Shri Rajbhoj Pandurang Nathuji, Shri 
Santosh Singh Kachhwaha, Shri Babu 
Lai Mag and Shri Ram Dulare Tri- 
pathi were wrongly accepted by the 
Returning Officer; 

(4) That Part III and Section 21 of 
the Act are ultra vires the Constitu- 
tion; 

(5) That Rules 4 and 6 (3) (a) of the 
Presidential and Vice-Presidential 
Election Rules. 1952 (hereinafter re- 
ferred to as the Rules), promulgated 
under Section 21 of the Act, are ultra 
vires the Constitution and the Act; 

(6) That the elected members of the 
legislative Assemblies of the Union 
Territories were entitled to be includ- 
ed in the Electoral college for the elec- 
tion of the President and their wrong- 
ful non-inclusion had not only 
materially affected the result of the 
election but also violated Article 14 of 
the Constitution: 

(7) That the petitioners were entitl- 
ed to dispute the election even on 
grounds other than those mentioned in 
Section 18 of the Act; 

(8) That the offence of bribery at 
the election had been committed by the 
respondent and his supporters with 
his connivance; and 

(yj That the result of the efection 
had been materially affected by the 
commission of the offence of bribery 
by persons other than the respondent. 

5. In addition to these allegations 
it was alleged that the offence of imdue 
influence had been committed at the 
election with the connivance of the 
respondent. In any event the result 
of the election had been materiaUy 
affected by the commission of thte 
offence. We wdll elaborate the plead- 
ings on this point when we come to 
deal with the issues arising out of that 
allegation. 

6. We have read the judgment pre- 
pared by Bhargava, J. He has dealt 
fully with the issues arising out of the 
allegations other than the allegation 
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of undue influence and, as we agree 
with him, it is not necessary to add 
ansrthing to his reasoning. We may, 
however, reproduce the issues and the 
conclusions thereon. 

Issue No. 5 of Election Petitions Nos. 1, 
4 and 5/1969 

E. P. No. 1 : Whether Section 21 of 
the Act is ultra vires the Constitution 
of India ? 

E. P, Nos. 4 & 5 : Whether Part III 
and Section 21 of the Act are ultra 
vires the Constitution of India? 

We hold that Part III and Section 21 
of the Act are not ultra vires the Con- 
stitution of India. 

Issue No. 6 of Election Petitions Nos. 1, 
4 and 5/69 

E. P. Nos. 1, 4 & 5 : Whether Rules 4 
and 6 (3) (e) of the Rules are ultra 
vires the Constitution and the rule- 
making power of the Central Govern- 
ment? 

We hold that Rule 4 (3) of the Rules 
was validly made by the Government 
in exercise of its rule-making power 
under Section 21 of the Act. That rule 
being valid. Rule 6 (3) (e) of the Rules, 
which is consequential, must also be 
held to be valid. 

Issue No. 1 in Election Petitions Nos. 1, 
4 & 5/1969. 

E. P. No. 1 : Whether the nomination 
papers of the petitioner, Charan Lai 
Sahu and Yogi Raj were wrongly re- 
jected as alleged in paragraphs 5 (a) 
and (b), 6 and 7 of the petition? 

E. P. No. 4; Whether the nomination 
papers of Shiv Kirpal Singh, Charan 
LaJ Sahu and Yogi Raj were wrongly 
rejected as alleged in paragraphs 8/^ 
and 9 (a), (b) and (c) of the petition? 

E. P. No. 5: Whether the nomination 
papers of Shiv Ki^al Singh, Charan 
Lai Sahu and Yogi Raj were wrongly 
rejected as alleged in paragraphs 8 (a) 
and 9 of the petition? 

We hold that the nomination paper of 
Shri Shiv Kirpal Singh was rightly 
rejected on the ground that it was not 
accompanied by a certifi^ copy of the 
entry relating to him in the electoral 
roll of the Parliamentary constituency 
in which he was registered as a voter. 
We further hold that the nomination 
paper of Sri Charan Lai Sahu was 
lightly rejected on the ground that he 
was not 35 years of age on the date 
of nomination. We also hold that the 
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nomination paper of Shri Yogi Raj 
was rightly rejected on the ground 
that he had been proposed and second- 
ed by the same electors who had pro- 
posed and seconded another candidate, 
Shri Rajbhoj Pandurang Nathuji, the 
nomination paper of the latter having 
been received earlier by the Return- 
ing Officer. 

Issue No. 2 in Election Petition 
Nos. 1 and 5 and Issue No. 3 in Elec- 
tion Petition No. 4 of 1969. 

E. P. No. 1: Whether the nomination 
papers of the respondent were wrong- 
ly accepted as alleged in paragraphs 5 
(c) and 8 of the petition? 

E. P. No. 4; Whether the nomination 
papers of the respondent were wrong- 
ly accepted as alleged in paragraphs 8 
(c) and 11 of the petition? 

E. P. No. 5: Whether the nomination 
papers of the respondent were wrong- 
ly accepted as alleged in paragraphs 8 

(b) and 10 of the petition? 

We hold that the nomination papers 
of the respondent were validly accept- 
ed. The certified copies of the electo- 
ral roll filed -with the nomination 
papers were issued by the appropriate 
authority. 

Issue No. 3 in E. Ps. Nos. 1 and 5 
and issue No. 2 in E. P. No. 4/1969. 

E. P. No. 1: Whether the nomination 
papers of Rajbhoj Pandurang Nathuji 
and Babu Lai Mag were wrongly ac- 
cepted as alleged in paragraphs 5 (b) 
and 9 of the petition? 

E. P. No. 4: Whether the nomination 
papers of Rajbhoj Pandurang Nathuji, 
Babu Lai Mag and Ram Dulare Tripa- 
thi were wrongly accepted as alleged 
in paragraphs 8 (b) and 10 (a), (b) and 

(c) of the petition? 

E. P. No. 5: Whether the nomination 
papers of Rajbhoj Pandurang Nathuji, 
Santosh Singh Kachhwaha, Babu Lai 
Mag and Ram Dulare Tripathi were 
wrongly accepted as alleged in para- 
graphs 8 (c) and 11 of the petition? 

We hold that the nomination paper of 
Shri Rajbhoj Pandurang Nathuji was 
validly accepted, the certified copy of 
the electoral roll filed by him was a 
valid and a good copy. We further 
hold that the nomination paper of 
Shri Santosh Singh Kachhwaha was 
not invalid even though he signed his 
nomination paper before his seconder 
had signed it. His nomination paper, 
therefore, was rightly accepted. We 
further hold tlxat the nomination 


paper of Shri Babu Lai Mag was not 
invalid even though he had signed his 
nomination paper before it was signed 
by the proposer and the seconder. His 
nomination paper was, therefore, 
rightly accepted. We further hold 
that the nomination paper of Shri 
Ram Dulare Tripathi was not invalid. 
The disputed signatures have not been 
shown to be not genuine. 

Issue No. 4 in E. P. No. 1 and issue 
No. 7 in E. P. Nos. 4 and 5 of 1969. 

(a) Whether the elected members of 
the Legislative Assemblies of the 
Union Territories were entitled to be 
included in the electoral college for 
the election of the President? 

(b) If so, whether the non-inclusion 
of the members of the Legislative 
Assemblies of the Union Territories in 
the electoral college amounts to non- 
compliance with the provisions of the 
Constitution? If so, whether the re- 
sult of the election has been material- 
ly affected by such non-compliance? 

(c) Whether the alleged non-com- 
pliance with the provisions of the 
Constitution has violated Article 14 of 
the Constitution? 

We hold that members of Legislatures 
created for Union Territories under 
Article 239A cannot be held to be 
members of Legislative Assemblies of 
States. They were, therefore, rightly 
excluded from the electoral college. 
Issue No. 4 (a) in Election Petition 
No. 1 and Issues Nos. 7 (a) in Election 
Petitions Nos. 4 and 5 are accordingly 
decided against the petitioners. In 
view of this conclusion Issue No. 4 (b) 
and Issue No. 4 (c) of Election Petition 
No. 1 and Issues ISTos. 7 (b) and (c) of 
Election Petitions Nos. 4 and 5 do not 
arise. 

Issues Nos. 1 and 2 in Election Peti- 
tion No. 3 of 1969. 

1. Whether the nomination paper of 
Phul Singh, the petitioner, was wrong- 
ly rejected? 

2. What relief, if any, is the peti- 
tioner entitled to? 

We hold that the nomination paper of 
Shri Phul Singh was rightly rejected 
on the ground that his nomination 
paper was not signed either by a pro- 
poser or a seconder. Election Petition 
No. 3 of 1969 accordingly fails and is 
liable to be dismissed. 

Issue No. 8 in Election Petitions Nos. 4 
and 5/1969. 
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(a) Whether the petitioners are 
enhtled to dispute the election of the 
respondent on grounds other than 
those mentioned in Section 18 of the 
Act? 

(b) If issue No. 8 (a) is dedded In 
favour of the petitioners, 

(i) whether the respondent or any 
person with his connivance printed, 
published and distributed the pam- 
phlet, Annexure A-3, to the petition? 

(ii) Whether the pamphlet, at An- 
nexure A-3, contain^ any false state- 
ment of facts relating to the personal 
character and conduct of N. Sanjiva 
Reddy, a candidate at the election and 
other persons named in the pamphlet? 

(lii) Whether the persons found res- 
ponsible for publishing the pamphlet 
believed the statements made therein 
as true or had reason to believe them 
to be true? 

(iv) Whether the pamphlet was 
published with the object of prejudic- 
ing the prospects of the election of 
Sanjiva Reddy and furthering pros- 
pects of the election of the respon- 
dent? 

(v) Whether the election of the res- 
pondent is liable to be declared void 
on this groimd? 

E. P. No. 5 : 

Issue No. 8 in Election Petition No. 5 
is substantially the same except that 
the annexure in Petition No. S is An- 
nexure A-38 and not Annexure A-3. 
On the first part of Issue No. 8 we 
hold that the petitioners are not endtl- 
ed to dispute the election of the res- 
pondent on grounds other than those 
mentioned in Sea 18 of the Act. The 
other parts of the issue, as a conse- 
o.uence.. do not arise at all. 

Issues Nos. 9, 9A and 10 in E. P. No. 5/ 
1969. 

9. Whether the respondent or any 
other person with his connivance com- 
mitted the offence of bribery as alleg- 
ed in paragraph 15 of the petition? 

9A Whether the allegations in para- 
graph 15 constitute bribery within the 
meaning of the Act? 

. 10. Whether the offence of bribery 
was committed at the election by any 
other person without the connivance 
of the respondent as alleged in para- 
graph 15 of the petition, and if so, 
whether it materially affected the re- 
sult of the election? 

We hold that no offence of bribery 
was committed in the matter of grant 
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of licence for the Polyester Factory to 
Swadeshi Cotton Mills. 

7. This leaves Issues No. 4 In 
Election Petition No. 4 and Election 
Petition No. 5. These read as follows: 
R P. No, 4 : 

(a) Whether all or any of the allega- 
tions made in paragraphs 8 (e) and 13 
(a) to (m) of the petition constitute in 
law an offence of undue influence 
under Section 18 (1) (a) of the Act? 

(b) Whether the said allegations 
made in paragraphs 8 (e) and 13 (a) to 
(m) are true and proved? 

(c) In the event of these allegations 
being proved and constituting imdue 
influence, 

(i) whether the returned candidate 
has committed the offence of imdue 
influence? 

(ii) whether the offence of undue 
influence was committed by 
workers, and if so, with his conni- 
vance? 

(iii) whether the offence of undue 
influence was committed by others 
without his connivance, and if so, 
whether that has materially affected 
the result of the election? 

E.P. No. 5: 

(a) Whether all or any of the allega- 
tions made in paragraphs 8 (e) and 13 
of the petition conrtttute in law an 
offence of imdue influence under Sec- 
tion 18 (1) (a) of the Act? 

(b) tVhether the said allegations In 
paragraphs 8 (e) and 13 are true and 
proved? 

(c) In the event of these allegations 
being proved and constituting undue 
influence — 

(I) whether the returned candidate 
has committed the offence of imdue 
influence? 

(ii) whether the offence of undue 
influence was committed by his 
workers, and if so, with his conni- 
vance? 

(iii) whether the offence of imdue 
influence v/as committed by others 
without his connivance, and if so, 
whether that has materially affected 
the result of the election? 

8. We may now refer to the plead- 
ings relevant to Issue No. 5 in Election 
Petition No, 5. 

9. In paragraph 8 (e) of the peti- 
tion it is stated that the offences of 
undue influence at the election have 
been committed by the returned candi- 
date and by his supporters with the 
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connivance of the returned candidate. 
It is further stated that the material 
facts in support of this ground are in 
para. 13 of the petition. In para. 13 
(a) are set out the facts which accord- 
ing to the petitioners led to the sharp 
cleavage between the electors of the 
Congress Party and all electors in 
general In brief the history of 
the dispute between the two sections 
of the Party, which we will refer to 
as Congress (R) led by Shri Jagjivan 
Ram and Congress (O) led by Shri 
Nijalingappa, was set out. We need 
not extract the pleadings on this part 
of the case in detail because we will 
briefly refer to the backgrotmd of the 
disputes and the facts as proved 
before us. But we may mention that 
this Court is not concerned with the 
merits of the dispute between the two 
sections of the Congress Party and we 
will consider this matter only insofar 
as it throws any light- on the question 
of the ofience of imdue influence. 

10. In paragraph 13 (b) (ii) it was 
(alleged that "Shri Nijalingappa, Shri 
S. K. Patil, Shri K. Kamxaj, Shri 
Morarji Desai and Shri Y. B. Chavan, 
electors at the election, were threaten- 
ed by Smt. Indira Gandhi on July 12, 
1969, at Bangalore with serious conse- 
quences with the object of imduly 
influencing these people for changing 
their decision to nominate Shri N. 
Sanjiva Reddy as their candidate. The 
threat given was repeated subsequent- 
ly between 12th and 16th July, 1969 a 
number of times.” By order dated 
January 23, 1970, we directed that the 
petitioners were not entitled to lead 
evidence on this sub-para because we 
were of the opinion that these allega< 
tions, even if accepted, did not consti- 
tute any interference with the electo- 
ral right as defined in Sec. 171-A of 
the Indian Penal Code, i e. the right 
to vote or refrain from voting at an 
election. As far as Shri Sanjiva Reddy 
was concerned there is no allegation 
that the Prime Minister had interfer- 
ed or attempted to interfere with his 
right to stand as a candidate. 

11. In paragraph 13 (b) (iii) it was 
alleged ‘ that a number of supporters 
of the returned candidate, and in 
particular Shri Jagjivan Ram, Shri 
Yimus Saleem, Shri Shashi Bhushan, 
Shri Krishan Kant and Shri Chandra 
Shekhar, Shri Jagat Narain, Shri 
Mohan Dharia and Shri S. M. Banerji, 
with the consent or the connivance of 


the returned candidate, published by 
free distribution a pamphlet, An- 
nexure A-38, in Hindi and English, in 
cyclostyled form as well as in printed 
form, in which very serious allega- 
tions were made which amounted to 
undue influence within the meaning 
of Section 171-C of the Indian Penal 
Code. 

12. In paragraph 13 (b) (iv) it was 
alleged that “this pamphlet was distri- 
buted from 9th to 16th August, 1969, 
among all the electors of the electoral 
college for the Presidential election. 
During these days it was also distri- 
buted in the Central Hall of the 
Parliament by the persons mentioned 
above. A large number of electors 
were asked to read the contents of 
this pamphlet and they were asked 
‘Will you vote for such a debauch and 
corrupt man?’ The minds of the voters 
were so unduly influenced and an im- 
pression was purposely sought to be 
created that if Mr. Reddy was elected 
to the office of the President of India, 
the Rashtrapati Bhavan will become a 
centre of vice and immorality and that 
Shri Reddy will assume dictatorial 
powers and will bring an end to 
democracy in India. This scare was 
created in the minds of the electors 
with the direct object of interfering 
with their free exercise of their elec- 
toral right to vote for the candidate of 
their choice. As a single instance Shri 
Yimus Saleem approached Shri Abdul 
Ghani Dar, Member of Parliament, 
one of the petitioners herein, and 
talked to him in this behalf as stated 
earlier. This was said in the presence 
of a number of Members of Parlia- 
ment.” 

13. In sub-paragraph 13 (b) (v) it 
was alleged that the petitioner, Shri 
Abdul Ghani Dar, “wrote a letter to 
Shri V. V. Giri, copy of vMch was 
endorsed to the Prime klinister and 
Shri Humayun Kabir.” In this letter 
the petitioner requested Shri V. V. 
Giri to condemn those who had pub- 
lished this pamphlet and make a pub- 
lic statement dissociating himself from 
and denouncing the publishers of the 
pamphlet but Shri V. V. Giri failed to 
do so. 

14. In sub-para. 13 (b) (vi) it was 
alleged that “this low-level pamphlet 
had evoked great public and press 
criticism and it came out openly in the 
press that such low-level pamphlets 
were being distributed in the election 
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campaign.” It was further alleged 
that 

"even news items regarding this 
pamphlet appeared in almost all lead- 
ing newspapers of the country. In 
spite of this, the returned candidate, 
who was repeatedly harping upon and 
asking for votes in the name of 
character, integrity, eta, failed to dis- 
sociate himself from the pamphlet or 
even to condemn the same.” 

15. It was alleged in sub-para, (viii) 
that "the language of the pamphlet 
and the laudatory references to Smt. 
Indira Gandhi and her followers them- 
selves point to the origm of the pam- 
phlet.” 

16- In sub-para, (ix) of para. 13 (b) 
reference was made to a letter issued 
by Shri Madhu Limaye, M. P., which 
he wrote to the Election Commission 
of India, protesting against the alleged 
pamphlet and requesting him to take 
appropriate action. In sub-para, (x) 
reference is made to the reply of the 
Chief Election Commissioner. It was 
alleged in sub-para, (xi) that a similar 
letter was written by Shri Kanwar 
Lai Gupta. M. P., to the Election Com- 
mission and in sub-para (xii) reference 
was made to the reply of the Chief 
Election Commissioner dated August 
14. 1969. 

17. In sub-para, (xiii) it was alleg- 

ed that the returned candidate. Shri 
V. V. Giri, made various statements at 
various places condemning the deci- 
sion of the Congress Parliamentary 
Board in selecting Shri Reddy as its 
candidate and described it as imma- 
ture. It is further alleged that Shri 
V. V. Giri "repeatedly stated that a 
XTssj? cS r.hararifv' sjtd sbrntid 

have been selected.” “The returned 
candidate in well-guarded language 
was stating that Mr. Reddy was not a 
man of character. He also exhorted 
Congressmen to demand a right of 
vote and made capital of the Congress 
President’s appeal to Jan Sangh and 
Swatantra Party." 

18. In sub-para, (c) (i) of para. 13 
it was alleged that 

"the supporters of the returned 
candidate. Smt. Indira Gandhi, Shri 
Jagjivan Ram, Shri Fakhruddin Ali 
Ahmed, Shri Yunus Saleem. Dr. Karan 
Singh, Shri Dinesh Singh, Shri Swaran 
Singh, Shri I. K. Gujral, Shri Satya 
Narain Sinha, Shri K. K. Shah and 
Shri Triguna Sen were all occupying 


high ministerial positions in the Cen- 
tral Government and they misused 
these positions for furthering the 
prospects of the returned candidate by 
telephoning a large number of elec- 
tors from their ministerial telephones 
of the Government, openly telling 
them that it was a matter of prestige 
and existence for them and that if the 
electors did not vote according to 
their wishes for Shri V. V. Giri, they 
would lose all their patronage and 
that if the electors voted as desired by 
them, they would receive governmen- 
tal patronage at every step. So many 
electors were called by the above 
named Ministers at their official resi- 
dences and offices in Delhi and undue 
influence was brought upon them by 
ordering them to vote for the return- 
ed candidate.” 

It was further stated that the return- 
ed candidate, Shri V. V. Giri, sounded 
one of the Ministers mentioned above 
to influence the particular electors 
who were not found amenable to his 
own influence or persuasion. 

19. In para. 13 (c) (ii) reference 
was made to Shri Yunus Saleem, 
Deputy Law Minister, obtaining signa- 
tures of the members of Rajya Sabha 
on some paper which in effect amount- 
ed to pledging their support for Shri 
V. V. Giri, the returned candidate, and 
what happened in the Rajya Sabha in 
connection with that incident. 

20. In sub-para. 13 (c) (iii) it Is 
alleged that Shri Fakhruddin Ali 
Ahmed and Shri Yunus Saleem threa- 
tened the Muslim voters that Shri 
Sanjiva Reddy was in fact a candidate 
of the Jan Sangh party and if he was 
elected the fate of the Muslim com- 
munity in Indfa wfff be in danger and 
in constant threat of extinction. An 
instance was given when Shri Yunus 
Saleem met Shri Abdul Ghani Dar, 
petitioner, and talked to him in the 
same terms. Further, reference was 
made to a letter issued by Shri Abdul 
Ghani Dar to all Muslim electors des- 
cribing such a threat as baseless and 
mischievous. In sub-paragraph (iv) re- 
ference was made to a letter written 
by Shri Abdul Ghani Dar to the press 
in this connection, 

21. In paragraphs 13 (c) (v) and (vi) 
reference was made to a threat issued 
to the members of the Legislative 
Assembly of Bengal that if Shri San- 
jiva Reddy was elected he would en- 
force President’s rule in Bengal, thus 
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wiping off the United Front Govern- 
ment and the Legislative Assembly. 
Reference was made to a news item 
appearing in the papers on August 12, 

1969, in this connection. We need not 
say anything more about this allega- 
tion because we refused to allow e\d- 
dence to be led on this issue, as the 
allegations do not, even if accepted, 
amount, to "undue influence,” 

22. In sub-para. (\di) it was alleged 
that a threat was issued to the mem- 
bers of the Legislative Assembly of 
Andhra Pradesh that the Assembly 
would be dissolved if Shri Reddy was 
elected. By order dated January 23, 

1970, we refused to allow evidence to 
be taken on this point as the allega- 
tions do not, even if accepted, amount 
to "undue influence.” 

23. Some other allegations of undue 
influence were made in the subsequent 
paras but we did not allow the peti- 
tioners to lead evidence on those paras 
and they need not be mentioned. 

24. The respondent, Shri V. V. 
Giri, in his reply first stated that 

"I propose to traverse the allega- 
tions directly made against me and 
also the insinuations or innuendoes that 
anything was done at my instance or 
with my knowledge and consent or 
connivance. I submit that I cannot 
traverse the allegations made against 
the Prime jMinister or any other per- 
son as I do not have personal know- 
ledge thereof.” 

The respondent did not, however, ad- 
mit any of the allegations or insinua- 
tions against such persons and it v/as 
submitted that the petitioners were 
put to strict proof of every one of 
them 

25. The respondent denied the 
allegation in sub-para (i) of para 13 
(b) of the petition and said that 

"I v%^as always appealing to the 
voters to exercise their vote according 
to their conscience and free vdll. I 
was, in fact, conducting my campaign 
single-handed.” 

In reply to sub-para, (iii) the respon- 
dent cliaracterised the allegations as 
most reckless, wdld and false and em- 
phatically denied them. He stated 
that 

"nowhere or at no time was it ever 
alleged "within my knowledge that I 
or my supporters had an^hing to do 
with the publication or circulation of 
the alle.ged pamphlets.” 


26. In reply to sub-para, (iv) of 
para. 13 (b) the respondent stated that 
he had no knowledge and did not ad- 
mit any of the allegations made in 
that para and the petitioners were put 
to strict proof. He also did not admit 
that Shri Yunus Saleem approached 
Shri Abdul Ghani Dar, as alleged. 

27. In reply to sub-paras (v) and 

(vi) of para 13 (b) the respondent deni- 
ed that he had received any letter 
from Shri Abdul Ghani Dar. He stated 
that the only letter he received from 
Shri Abdul Ghani Dar was a letter 
dated July 24, 1969, in reply to res- 

pondent’s circular letter to the electors 
seeking their support. He further 
denied that he ever received a copy of 
the alleged pamphlet. He further 
stated: 

"I say that in fact I saw the letter of 
Au.gust 11, 1969 of Shri Dar and the 
pamphlet attached as annexure to the 
Petition only after I received the copy 
of the Election Petition and the an- 
nexures. I entirely repudiate that I 
had anything to do with the pamphlet 
before its publication or after its publi- 
cation. I also deny that any of my 
W'orkers or supporters had an 5 ’thmg to 
do vdth it, with my knowledge or con- 
nivance.” 

28. In reply to sub-para (viii) of 
para 13 (b) the respondent denied that 
persons alleged to be his workers and 
supporters were distributing the pam- 
phlet and were telling voters not to 
vote for Shri Reddy, as alleged. He 
characterised both these allegations as 
baseless and false. In reply to sub- 
para (ix) he said that he was not aware 
of the letter, Annexure A-39. In reply 
to sub-para (x) he said that this matter 
was not relevant. In reply to sub- 
para (xi) it was asserted that Shri 
Gupta’s allegations were vild and 
baseless and the matter was irrelevant. 
In repb'" to sub-para (xii) he had no 
submission to make except that the 
matter was irrelevant. 

29. With reference to sub-para (xiii) 
of para 13 (b) the respondent denied 
that during his tour of various places 
mentioned in the said paragraph he 
stated in any well-guarded language or 
otherwise that Shri Reddy was not a 
man of character. He stated that 
throughout his statements he adhered 
to the stand he had taken in his first 
statement of July 13, 1969, announcing 
his decision to stand as a candidate for 
the ofSce of the President. He also an- 
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nexed copy of a Press Statement issued 
on August 10, 1969, in which he 
reiterated the aforesaid stand. 

30. With reference to sub-para, (i) 
of para. 13 (c) the respondent charac- 
terised the sillegations as reckless, and 
irresponsible. The petitioner also 
denied that he sounded any Minister 
as alleged in the sub-para. 

31. With reference to sub-paras, (ii), 
(iii), (iv) and (v) of para. 13 (c) the 
respondent said that he had no per- 
sonal knowledge but put the peti- 
tioners to strict prooL 

32. The respondent further replied 
to other paragraphs but nothing much 
turns on them. We may mention that 
at various places the respondent alleg- 
ed that the paras were vague and no 
particulars had been given. 

33. The respondent asked for parti- 
culars on various points and this 
Court directed particulars to be sup- 
plied. Particulars were supplied re- 
garding para. 13 (b) (xiii) and para. 13 
(c) (i). We will refer to the particulars 
whenever it is deemed necessary 
while appreciating the evidence of the 
petitioners. 

34. We need not refer in detail to 
the allegations in Election Petition 
No. 4 which are substantially similar 
to those in Petition No. 5. The Advo- 
cate-on-Record for Election Petition 
No. 4 and Election Petition No. 5 was 
the same and common evidence was 
led in both the petitions and common 
arguments were addressed thereon. 

35. From the pleadings and the evi- 
dence led the main points which arise 
for our determination are : 

(1) What is the true interpretation 
ei Set. 

(2) Was the pamphlet distributed by 
po^ to the electors? 

(3) Was the pamphlet distributed in 
the Central of Parliament? 

(4) Does the distribution of the 
pamphlet by post and/or in the Cen- 
tral Hall constitute undue influence 
under Sec 18 of the Act? 

(5) Was this pamphlet distributed 
with the connivance of the returned 
candidate? 

(6) Whether the offence of tmdue 
Influence was committed by others 
without his connivance, and if so, 
whether it had material effect on the 
result of the election? 

35. Let us first address ourselves 
the question of interpretation of 


Sec. 18. We have read the views ex- 
pressed by Bhargava J., and Mitter 
but vrith respect we differ from them. 
Bhargava J., has held that the dis- 
tribution of the pamphlet amounted to 
an offence under Sec. 171G, L P. C, 
and not under Sec. 171C, L P. C. Ac- 
cording to Mitter J., distribution of 
the pamphlet by post and in the Cen- 
tral Hall does not by itself fall within 
Sec. 18 of the Presidential and Vice- 
Presidential Elections Act, 1952. Ac- 
cording to him, before any publication 
of a defamatory matter relating to a 
can^date can be treated as commission 
of the offence of undue influence there 
mu^ be some overt act in addition to 
the mere publication — some attempt 
or persuasion of a voter to restrain 
the free choice of a candidate before 
the law of undue influence is attract- 
ed, In our opinion, if distribution of 
the pamphlet by post to electors or in 
the Central Hall is proved it would 
constitute ‘undue influence’ within 
Sec. 18 and it is not necessary for the 
petitioners to go further and prove 
that statements contained in the pam- 
phlet were made the subject of a ver- 
bal appeal or persuasion by one mem- 
ber of the electoral college to another 
and particularly to those in the Cong- 
ress fold. 

37. The Presidential and Vice- 
Presidential Elections Act, 1952, was 
passed to regulate certain matters 
relating to or connected ^vith elections 
to the office, inter alia, of the Presi- 
dent of India. Part III of the Act deals 
with disputes regarding elections and 
Sec. 18 therein contained lays down 
the grounds for declaring the election 
of a returned candidate to be void. 
Tb* tiw; s-aVJ/cffii •ptCr- 

vides: 

"If the Supreme Court is of opinion: 

(a) that the offence of bribery or 
undue influence at the election has 
been committed by the returned 
candidate or by any person with the 
connivance of the returned candidate; 
or 

(b) that the result of the election 
has been materially affected (i) by 
reason that the offence of bribery or 
undue influence at the election has 
been committed by any person who is 
neither the returned candidate nor a 

person acting with his connivance. 

the Supreme Court shall declare the 
election of the return^ candidate to 
be void.*’ 
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Under Sec. 18, therefore, the election 
has to be declared to be void if, 
amongst other things, undue influence 
has been committed (i) by the return- 
ed candidate himself, (ii) by a person 
with his connivance, or (iii) by any 
person who is neither the returned 
candidate nor one having acted "ivith 
his connivance, if the result of the 
election has been materially affected. 
Section 18 (2) declares that "for the 
pimposes of this section the offences of 
iDribery and imdue influence at an 
election have the same meaning as in 
Chapter IXA of the Indian Penal 
Code.” 

38. We may here compare the 
provisions of Sec. 18 (1) (a) and Sec. 18 
(1) (b) (i) read with Sec. 18 (2) with 
Sec. 123 of the Representation of the 
People Act, 1951. This section lays 
down corrupt practices for the pur- 
poses of that Act which include xmdue 
influence upon proof of which an elec- 
tion has to be set aside. Though undue 
influence for purposes of that Act has 
the same meaning as in the present 
Act, that section does not go as far as 
Sec. 18 of the present Act so as to 
provide that even if it is committed 
by a third party, that is to say, not an 
election agent nor a person with the 
consent of the returned candiate, the 
election would still be declared to be 
void provided of course that it has 
been materially affected by such 
tmdue influence. From the fact that 
both these Acts were enacted by the 
same Legislature and Act 31 of 1952 
was passed after the Representation of 
the People Act was passed, it is clear 
that Parliament deliberately made 
Sec. 18 stricter than the Representa- 
tion of the People Act, firstly, by 
using the words "connivance of the 
returned candidate” instead of the 
words "his consent”, and secondly, by 
including tmdue influence committed 
even by a stranger, having nothing to 
do with the returned candidate, as a 
ground for declaring the election to 
be void, the only condition in respect 
of such an act being that it should 
have materially affected the election. 
The object of doing so is obvious, 
namely, that Parliament wanted to 
ensinre that in respect of an election 
for the highest office in the realm the 
election should be completely free 
from any improper influence emanat- 
ing even from a third party with 
whom the returned candidate had no 


connection and without any connivance 
on his part. The only limitation, as 
aforesaid, placed in Sec. 18 is that in 
such a case it has to be established 
that the election was materially 
affected. The questions therefore, 
which would arise under S. 18 would 
be: (1) Has the offence of undue influ- 
ence been committed? (2) If so, was it 
committed by the returned candidate 
or by a person with his connivance? 
and (3) even if the offence committed 
was by a stranger and without the 
connivance of the returned candidate, 
has the committal of that offence by 
such "any person” materially affected 
the election? 

39. Chapter IXA of the Penal Code 
which deals with offences relating to 
elections was introduced in the Code 
by the Indian Election Offences and 
Inquiries Act (XXXIX of 1920). Sec- 
tion 171 A defines 'candidate’ and 
'electoral right’. An electoral right 
means the right of a person to stand or 
not to stand as, or to withdraw from 
being, a candidate or to vote or re- 
frain from voting at an election. Sec- 
tion 171C, which deals with the of- 
fences of rmdue influence reads as 
under: 

"(1) Whoever voluntarily interferes 
or attempts to interfere with the free 
exercise of any electoral right com- 
mits the offence of imdue influence at 
an election. 

(2) Without prejudice to the gene- 
rality of the provisions of sub-sec. (1), 
whoever 

(a) threatens any candidate or voter, 
or any person in whom a candidate or 
voter is interested, with injury of any 
kind, or 

(b) induces or attempts to induce a 
candidate or voter to believe that he 
or any person in whom he is interest- 
ed wiil become or will be rendered an 
object of Divine displeasure or of 
spiritual censure, 

shall be deemed to interfere with the 
free exercise of the electoral right of 
such candidate or voter, within the 
meaning of sub-section (1).” 

Sub-section (3) lays down that : 

"A declaration of public policy or a 
promise of public action, or the mere 
exercise of a legal right wnthout intent 
to interfere with an electoral right, 
shall not be deemed to be interference 
within the meaning of this section.” 
Section 171F provides for the penalty 
for file offence of undue influence 
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which is either imprisonment upto 
one year or with fine or both. Sec- 
tion 171G provides: 

"Whoever with intent to affect the 
result of an election makes or pub- 
lishes any statement purporting to be 
a statement of fact which is false and 
which he either knows or believes to 
be false or does not believe to be true 
in relation to the personal character 
or conduct of any candidate shall be 
punished with fine.” 

40. The electoral right of an elec- 
tor as defined in Section 171-A (b) of 
the Indian Penal Code, means "the 
right of a person to stand, or not to 
stand as, or to v/ithdraw from being, 
a candidate or to vote or refrain from 
voting at an election.” It was said 
that the right to vote envisages two 
stages: the first stage is when the elec- 
tor goes through the mental process of 
weighing the merits and demerits of 
the candidates and then making his 
choice and the second stage is w’hen 
having made his choice he goes to cast 
his vote in favour of the candidate of 
his choice. The argument was that 
the language of S. 171C suggests that 
undue influence comes in at the 
second and not at the first stage, and 
therefore, U can only be by way of 
some act which impedes or obstructs 
the elector in his freely casting the 
vote, and not in any act which pre- 
cedes the second stage, ie., during the 
stage when he is maldng his choice of 
the candidate whom he would sup- 
port. This argument was sought to be 
buttressed by the fact that canvassing 
is permissible during the first stage, 
and therefore, the interference or 
attempted interference contemplated 
b-’j S.. n\C COT. CiVlv bft tb.'al Is 

committed at the stage when the elec- 
tor exercises his right, i.e., after he 
has made up his mind to vote for his 
chosen candidate or to refrain from 
voting. It was further argued that 
the words used in Section 17IC were 
"the free exercise of vote” and not 
"exercise of free vote”. The use of 
those words shows that canvassing or 
propaganda, however virulent, for or 
against a candidate would not amount 
to undue influence, and that undue in- 
fluence can only mean some act 
way of threat or fear of some adverse 
consequence administered at the time 
of casting the vote. 

41. We do not think that the Legis- 
lature, while framing Chapter DJA of 
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the Code ever contemplated such a 
dichotomy or intended to give such a 
narrow meaning to the freedom of 
franchise essential in a representative 
system of government. In our opin- 
ion the argument mentioned above is 
fallacious. It completely disregards 
the structure and the provisions of 
Section 171C. Section 17IC is enacted 
in three parts. The first sub-section 
contains the definition of "undue influ- 
ence”. This is in wide terms and ren- 
ders a person voluntarily interfering 
or attempting to interfere with the 
free exercise of any electoral right 
guilty of committing undue influence. 
That this is very wide is indicated by 
the opening sentence of sub-section (2), 
Le., "without prejudice to the genera- 
lity of the provisions of sub-sec. (1).” 
It is well settled that when this expres- 
sion is used anything contained in the 
provisions following this expression is 
not intended to cut down the genera- 
lity of the meaning of the preceding 
provision. This was so held by the 
Privy Council in King-Emperor v. 
Sibnath Banerji, 1945 FCR 195=(AIR 
1945 PC 156). 

42. It follows from this that wft 
have to look at sub-section (1) as it 
is without restricting its provisions by 
what is contained in sub-section (2).l 
Sub-section (3) throws a great deal of 
light on this question. It proceeds on 
the assumption that a declaration of 
public pobcy or a promise of public 
action or the mere exercise of a legal 
right can interfere with an electoral 
right, and therefore it provides that if 
there is no intention to interfere with 
the electoral right it shall not be deemed 
to be interference within the meaning 
•it this, twAviw. At. uihst 'HwaVi i 
declaration of public policy or a pro- 
mise of public action act and tend to 
interfere? Surely only at the stage 
when a voter is trying to make up his 
mind as to which candidate he would 
support. If a declaration of public 
policy or a promise of public action 
appeals to him. his mind v/ould decide 
in favour of the candidate who is pro- 
pounding the public policy or promis- 
ing a public action. Having made up 
his mind he would then go and vote 
and the declaration of public policy 
having had its effect it would no 
longer have any effect on the phy-j 
sical final act of casting his vote. 

43. Sub-section (3) further pro- 
ceeds on the basis that the expression 
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"free exercise of his electoral right" 
does not mean that a voter is not to 
be influenced. This expression has to 
be read in the context of an election 
in a democratic society and the candi- 
dates and their supporters must natu- 
rally be allowed to canvass support 
by all legal and legitimate means. 
They may propound their programmes, 
policies' and views on various ques- 
tions which are exercising the minds 
of the electors. This exercise of 
the right by a candidate or his sup- 
porters to canvass support does not 
interfere or attempt to interfere with 
the free exercise of the electoral right. 
What does, however, attempt to inter- 
fere with the free exercise of an elec- 
toral right is if we may use the expres- 
sion, "tyranny over the mind”. If the 
contention of the respondent is to be 
accepted, it would be quite legitimate 
on the part of a candidate or his sup- 
porters to hypnotise a voter and then 
send him to vote. At the stage of 
casting his ballot paper there would 
be no pressure cast on him because his 
mind -has already been made up for 
him by the hypnotiser; 

44. It was' put like this in^a book 
on Elections ; 

"The freedom of election is two- 
fold: (1) freedom in the exercise of 
judgment. Every voter should be free 
to exercise his own judgment, in 
selecting the candidate he believes to 
be best fitted to represent the consti- 
tuency; (2) Freedom to go and have 
the means of going to the poll to give 
his vote without fear or intimida- 
tion.”* and ** 

45, We are supported in this view 
by the Statement of Objects and Rea- 
sons attached to the bill which ulti- 
mately resulted in the enactment of 
Chapter IXA.. That Statement explains 
in clear language that "undue influ- 
ence was intended to mean voluntary 
interference or attempted interference 
with the right of any person to stand 
or not to stand as or withdraw from 
being a candidate or to vote or refrain 
from voting, and that the definition 
covers all threats of injury to person 
or property and all illeg al methods of 

*Law and Practice of Elections and 
Election Petitions — Nanak Chand — 
1937 Edn., p. 362; 

**Law of Elections and Election 
Petitions — Nanak Chand — 1950 Edn., 
p. 263. 
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persuasion, and any interference •with 
the liberty of the candidates or the 
electors”. "The legislature has' wisely 
refrained from defining the forms 
interference may take. The ingenu- 
ity of the human mind is unlimited 
and perforce the nature of inter- 
ference must also be unlimited.”* 
and ** 

46. From a reading of Section 171G 
it is clear that in pursuit of purity of 
elections the legislature frowned upon 
attempts to assail such purity bj' 
means of false statements relating to 
the personal character and conduct of 
a candidate and made such acts punish- 
able thereunder. But the fact that 
making of such a false statement is a 
distinct offence under Section 171G 
does not and cannot mean that it can- 
not take the graver form of undue in- 
fluence punishable under Section 17 IF. 
The false statement may be of such 
virulent, vulgar or scurrilous charac- 
ter that it would either deter or tend 
to deter voters from supporting that 
candidate whom they would have sup- 
ported in the free exercise of their 
electoral right but for their being 
affected or attempted to be affected by 
the maker or the publisher of such 
a statement. Therefore, it is the 
degree of gravity of the allegation 
which will be the determining factor 
in deciding whether it falls under Sec- 
tion 171C or Section 171G. If the 
allegation, though false and relating 
to a candidate’s personal character or 
conduct, made with the intent to affect 
the result of an election, does not 
amount to interference or attempt at 
such interference, the offence would 
be the lesser one. If, on the other 
hand, it amounts to interference or an 
attempt to interfere, it would be the 
graver offence under Sec. 171-F read 
with Section 171C. 

47. We are also supported in our 
view by a number of decisions given 
on similar statutory provisions. The 
Government of India (Provincial Elec- 
tions) (Corrupt Practices and Election 
Petitions) Order, 1936, contains the 
following relevant provisions. The 
expression "electoral right” was de- 
fined in the same manner as in Sec- 
tion 17iA (b) of the Indian Penal 
Code." "Corrupt practice” in relation 
to an election by the members of a 
Provincial Legislative Assembly to fill 
seats in Provincial Legislative Coun- 
cil, means one of the practices speci- 
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fied in Pts. I and II of the First Sche- 
dule to this Order. "Undue influence” 
was defined in cl. 2 of the First Sche- 
dule to mean "any direct or indirect 
interference or attempt to interfere on 
the part of a candidate or his agent, or 
of any other person with the conni- 
vance of the candidate or his agent 
with the free exercise of any electoral 
right, provided that — 

(a) without prejudice to the genera- 
lity of the provisions of this para- 
graph, any such person as is referred 
to therein who 

(i) threatens any candidate or elec- 
tor, or any person in whom a candi- 
date or elector is interested, with any 
iniury of any kind, or 

(ii) induces or attempts to induce a 
candidate or elector to believe that he 
or any person in whom he is interest- 
ed, will become or will be rendered 
an object of divine displeasure or 
spiritual censure, 

shall be deemed to interfere with th" 
free exercise of the electoral right of 
that candidate or elector within the 
meaning of this paragraph; 

(b) a declaration of public policy, or 
a pronuse of public action, or the 
mere exercise of a legal right without 
intent to interfere with an electoral 
right, shall not be deemed to be inter- 
ference within the meaning of thU 
paragraph.” 

Paragraph 5 of the First Schedule i.s 
similar to Section 171G and reads as 
follows: — 

"The publication by a candidate or 
his agent, or by any other person with 
the conmvance of the candidate or his 
agent, of any statement of fact which 
is false, and which he either believes 

true, in relation to the personal cha- 
racter or conduct of any candidate, or 
in relation to the candidature or with- 
drawal of any candidate, being a state- 
ment reasonably calculated to pre- 
judice the prospects of the candidate's 
election.” 

These provisions were the subject- 
matter of decision by the Election Tri- 
bunal in Amritsar City (Moham- 
madan) Constituency Case No. 2, The 
Indian Election Cases (1935-1950) 2 
Doabia's EC 150 at p. 157. It was 
observed as follows ; 

"It is true that the definition of un- 
due influence is widely worded and 
covers all kinds of fraudulent acts or 
omissions which in any way, directly 
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or indirectly, interfere with the free 
exercise of any electoral right, and it 
is also true that the definition extends 
not only to actual interference but 
even to an attempt at interference." 
But on the facts the Tribunal ob- 
served: 

“There is no proper evidence of 
actual interference before us, and ^ 
regards the attempt, we have to see if 
there was the deliberate intent to mis- 
lead voters and thus make them exer- 
cise their electoral right under the 
wrong impression that the respondent 
had been set up as a candidate by the 
Muslim League.” 

It was argued before the Commission 
that threat or element of compulsion 
was an essential ingredient of the cor- 
rupt practice of undue influence. The 
Commission observed: 

"We cannot, however, find any basis 
in the definition of "undue influence" 
for the proposition that unless Mr. 
Zaffar AIi Khan threatened, or com- 
pelled the voters to vote in a parti- 
cular manner, the offence of “undue 
influence” was not complete. The 
definition of "undue influence" is very 
wide in its terms and includes four 
different forms of interference, viz., 
direct interference, indirect inter- 
fence, direct attempt to interfere and 
indirect attempt to interfere, and it is 
nowhere laid down that such inter- 
ference or attempt to interfere should 

be by the method of compulsion 

although we are prepared to concede 
that the inducement must be of such 
a powerful type as would leave no 
free will to the voter in the exerci.se 
of bis choice. There would, of course, 
be in such a case mental compulsion 
'm a sense ’oUi 'ii is not necessary t'nat 
there should be physical compulsion 
or that a threat must be actually held 
out by the person who interferes or 
attempts to interfere” (p. 160). 

48. In Jujhar Singh v. Bhairon Lall 
(1953) 7 ELR 457 at p. 461 (Elec. Tri- 
bunal, Kotah), the petitioner was a 
Ram Rajya Parishad candidate, and 
the respondent, Bhairon Lall, fought 
on the Congress ticket. It was alleged 
that a poster was published against the 
Ram Rajiya Parishad and Jagirdars 
and this constituted undue influence 
within Sec. 123 (2) of the Representa- 
tion of the People Act 1951. It was 
held that the publication of the poster 
constituted undue influence. The Com- 
mission observed: 
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"It may be observed that an attempt 
to interfere by the method of compul- 
sion is not necessary and that even 
the method of inducement may be 
sufficient, provided it be of such a 
powerful type as would leave no free 
will to the voter in the exercise of his 
choice. In other words, actual physi- 
cal compulsion is not necessary, but, 
positive mental compulsion may be 
enough to give rise to an undue influ- 
ence. For the reasons which we shall 
presently give, we read this sort of 
mental compulsion in the poster, and, 
therefore, hold that it falls within the 
purview of undue influence.” 

The slogan of the poster was described 
thus: 

"Vote for Congress in order to put 
an end to the atrocities of the Jagir- 
dars. On the \eit-hand side, a person 
— apparently a tenant — is shown tied 
up to a tree with a rope. On the right 
there is a well-dressed Jagirdar ask- 
ing his man, who is seen waving a 
whip, to flog the tenant. Evidently, 
the tenant’s wife who, has apparently 
attempted to intervene, has been 
thrown down prostrate on the ground. 
To the right-hand side of the picture, 
there is sym.bol of 'two bullocks %vith 
yoke on’, and nearabout the slit there 
are the hands of so many voters, male 
and female, attempting to cast their 
votes in the ballot-box.” 

49-50. In Radhakanta Mishra v. 
Nityananda Mahapatra, (1958) 19 ELR 
203 (Orissa), there was a difference of 
opinion whether the respondent and 
his agent had committed corrupt prac- 
tice of undue influence by publishing 
a booklet entitled "why should you 
vote for me” where the picture of a 
dead body with the objectionable cap- 
tion appeared, and it was stated that 
the individual had died of police firing 
and that the Congress had killed him. 
Barman, J., held that it constituted 
undue influence while Rao, J., held 
that it did not. There being differ- 
ence of opinion, the case went to Das, 
J., who held that it did not amount to 
undue influence. Das, J., observed re- 
garding Section 123 (2) of the Repre- 
sentation of the People Act that 
"there may be some element of mental 
compulsion, but not necessarily a phy- 
sical one or a threat actually held out 
by the person who interferes or 
attempts to interfere”. We are not 
concerned with the question whether 
the booklet in that case constituted un- 


due influence or not but only with 
the interpretation of the section. 
Barman, J., observed: ''A voter must 
be able to freely exercise his electoral 
right. He must be a free agent. All 
influences are not necessarily undue 
or unlawful. Legitimate exercise of 
influence by a political party or asso- 
ciation or even an individual should 
not be confused with undue influence. 
Persuasion may be quite legitimate 
and may be fairly pressed on the 
voters. Oh the other hand, pressure 
of whatever character, whether acting 
on the fears, threat, etc., if so exer- 
cised as to overpower the volition 
without convincing the judgment is a 
species of restraint which interferes 
with the free exercise of electoral 

right It is not necessary to 

establish that actual violence had been 
u.sed or even threatened. Methods of 
inducement which are so powerful as 
to leave no free will to the voter in the 
exercise of his choice may amount to 
undue influence. Imaginary terror 
may have been created sufficient to 
deprive him of free agency.” 

51. The scope of Section 171C, 
I.P.C., was considered in a recent deci- 
sion of this Court in Baburao Patel v. 
Dr, Zakir Hussain, (1968) 2 SCR 133 at 
p. 145 = (AIR 1968 SC 904 at p. 911). 
Wanchoo, C. J., speaking for the Court 
observed: 

"It will be seen from the above defi- 
nition that the gist of undue influence 
at an election consists in voluntary 
interference or attempt at inter- 
ference with the free exercise of 
any electoral right. Any voluntary ac- 
tion which interferes with or attempts 
to interfere with such free exercise of 
electoral right would amount to undue 
influence. But even though the defi- 
nition in sub-section (1) of Section 
17lC is wide in terms it cannot take 
in mere canvassing in favour of a 
candidate at an election. If that were 
so, it would be impossible to run demo- 
cratic elections. Further sub-sec. (2) 
of Section 171C shows what the nature 
of undue influence is though of course 
it does not cut down the generality of 
the provisions contained in sub-sec- 
tion H). Where any threat is held out 
to any candidate or voter or any per- 
son in whom a candidate or voter is 
interested and the threat is of injury 
of any kind, that would amount to 
voluntary interference or attempt at 
interference with the free exercise of 
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electoral right and would be undue in- 
fluence Again where a person in- 
duces or attempts to induce a candi- 
date. or voter to believe that he or 
any person in whom he is interested 
will become or will be rendered an 
object of divine displeasure or of spiri- 
tual censure, that would also amount 
to voluntary interference with the 
free exercise of the electoral right 
and would be undue influence. What 
is contained in sub-section (2) of Sec- 
tion 171C is merely illustrative. It is 
difficult to lay down in general terms 
where mere canvassing ends and inter- 
ference or attempt at interference 
with the free exercise of any electoral 
right begins. That is a matter to be 
determined in each case; but there can 
be no doubt that if what is done is 
merely canvassing it would not be un- 
due influence. 

As sub-section (3) of Section 171C 
shows the mere exercise of a legal 
right without intent to interfere with 
an electoral right would not be undue 
influence." 

52. It is not necessary to consider 
the provisions of the Indian Contract 
Act or the English Law on the subject 
because we have a special definition 
given by Parliament. 

53. The question that then arises 
is‘ Whether the publication of this 
pamphlet can be said to constitute un- 
due influence? We have no doubt that 
it does fall within that definition. It 
is not necessary to reproduce the 
pamphlet in detail as we shall only be 
giving further publicity to this most 
objectionable pamphlet. The pamph- 
let after giving various fictitious inci- 
dents of sexual immorality, describes 
Shri N. Sanjiva Reddy a debauch 
without any sense of shame or mora- 
lity: Then the pamphlet asks: "Should 
the name of the Congress be lowered 
to such depths that this moral leper, 
this depraved man should be set up as 
the Congress candidate for the highest 
post?” It further adds: "A senior 
Congress M.P. has expressed the fear: 
If Sanjiva Reddy becomes President, 
he will turn Rashtrapati Bhavan into 
a harem, a centre of vice and immora- 
lity" 

54. It seems to us that these alle- 
gations are covered under Sec. 171C. 
jeven if they may be covered under 
Section 171G. But we are not con- 
tcerned with Section 171G because that 
isection has not been made a ground 
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for setting aside an election. We are 
only concerned with Section 171C. Be 
that as it may. we cannot add another 
sub-section to S. 171C, as follows:-*’ 

"A false statement of fact in rela- 
tion to the personal character or con- 
duct of any candidate even if made 
with the intention of interfering with 
the electoral right shall not be deem- 
ed to be interference within the mean- 
ing of this section.” 

55. It was said that this pamphlet 
cannot come under Section ITIC be- 
cause it was issued anonymously and, 
therefore, it was not likely to inter- 
fere with the choice of the elettorate, 
particularly as the electorate consist- 
ed only of members of Parliament and 
members of State Legislatures. But, 
in our opinion, this argument is falla- 
cious. First, this has no relevance to 
the question whether any attempt to 
interfere with the electoral right has 
been made or not. Secondly, a series 
of anonymous attempts in a country 
like ours would have as much, if not 
more, effect as one open powerful 
attempt. It would be dangerous to pro- 
vide a sanctuary to anonymous 
attempts. Thirdly, on the facts of this 
case, can we say that the distribution 
in the Central Hall is the same thing 
as anonymous publication? If a mem- 
ber of Parliament distributes a pamph- 
let, is he not identifying himself with 
it unless he expressly dissociates him- 
self from the pamphelet? It seems to 
us that the distribution in the Cen- 
tral Hall by members of Parliament 
has the same effect as if they had en- 
dorsed the pamphlet in writing. 

56. ■ We are accordingly of the opin- 
ion that distribution of the pamphlet] 
by post as afso oYstributfon m the' 
Central Hall constituted an attempt to 
interfere with the free exercise of the 
right -to vote within Section 18 of the 
Act. 

57. We must first mention that 
both the parties led extensive evi- 
dence to prove the genesis of the dis- 
pute between the Congress party led 
by Shri Jagjivan Ram and the Congres 
party led by Shri Nijalingappa. We 
were told about the proceedings of the 
Faridabad session and the Bangalore 
Session and the circumstances attend- 
ing Shri Morarji Desai’s resignation 
Further the whole of the correspon- 
dence between the Prime Minister and 
Shri Nijalingappa, and between Shri 
Jagjivan Ram and Shri Fakhruddin 
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Ali Ahmed and Shri Nijalingappa 
between August 9 and August 18 was 
exhibited in the case. But as it is not 
necessary for us to determine the 
exact genesis of the dispute we will 
only take note of the fact that both 
the congress parties were opposed to 
each other at the time of the election 
and had different views on certain 
economic issues and the Presidential 
election became a vital issue between 
them. In view of the above we will 
have to judge the evidence given by 
the witnesses with care, and wherever 
possible seek corroboration of the evi- 
dence from circumstances or other in- 
dependent evidence. 

58. We may now deal with the 
question whether it is possible to find 
out who printed or published the 
pamphlet and whether it was distri- 
buted by post and/or in the Central 
Hall of Parliament. Regarding the 
authorship of the pamphlet no evi- 
dence has been led by the petitioners 
but it was contended on their behalf 
that if the pamphlet is closely scruti- 
nised there are indications in the 
pamphlet that it is the work of some 
Congressmen belonging to that party 
of the Congress which is now led by 
Shri Jagjivan Ram. Although this 
argument appears to be attractive, we 
cannot come to the conclusion that it 
was the work of the members of any 
particular party. The fact that cer- 
tain witnesses have admitted that the 
first part of the pamphlet represents 
their ideology leads us nowhere be- 
cause -it would not be difficult for 
other persons to reproduce their ideo- 
logy in words. Their ideology is well 
known and they are not averse to ex- 
pounding it in great detail, as was 
done before us. But as we have 
already said, we cannot hold that it is 
the work of members belonging to any 
particular political party. 

59. Regarding the distribution by 
post there is overwhelming evidence 
that the pamphlet was widely distri- , 
buted by post. Part of it v/iil be re- 
ferred to when dealing with the ques- 
tion of distribution of the pamphlet in 
the Central Hall. Even the Prime 
Minister Smt. Indira Gandhi, received 
a copy of it, as is clear from her let- 
ter — Exhibit P-85 — dated August 
21, 1969, to Shri Madhu Limaye, M.P.. 
in reply to his letter dated August 13 
1969. In this letter she, inter alia, 
wrote: 


"The leaflet came to me by post and 
I immediately asked the Home Minis- 
try to institute an inquiry as to the 
source so that necessary action could 
be considered. This was, before I re- 
ceived your letter.” 

No evidence 'was led by either side as 
to whether such an inquiry was made, 
and if so, whether the authorship of 
the pamphlet was found out. We may 
mention that Mr. Daphtary, the learn- 
ed counsel for the respondent, did not 
argue the question about the distribu- 
tion by post and admitted that distri- 
bution of the pamphlet by post had 
taken place. 

60. Then we come to the question 
of distribution of the pamphlet in the 
Central Hall. On this point the evi- 
dence is extremely conflicting. Shri 
Kanwarlal Gupta, M.P., P.W. 11, 
stated that he saw the pamphlet being 
distributed in the Central Hall of Par- 
liament by some members; one was 
Shri Yunus Saleem and the other was 
Shri Shashi Bhushan. He said that he 
was definite about these two members. 
He further stated that he did riot re- 
ceive it in Parliament but some other 
members did and it was being openly 
distributed. In cross-examination he 
stated that Shri Yunus Saleem gave it 
to two or three people; he came and 
gave one pamphlet to each. Shri 
Gupta produced copy of a letter dated 
August 14, 1969, which he had written 
to the Chief Election Commissioner in 
this connection. In this letter — Exhi- 
bit P-37 — it is, inter alia, stated: 

"Moreover. p^amDhlets_arebeingdi^ 
tributed in which vulgar charges have 
been levelled against another candi- 
date for this high office. Character 
assassination is going on. I am send- 
ing' a copy of the pamphlet in which 
vulgar and filthy attacks have been 
made against Shri N. Sanjiva Reddy. 
This amounts to corrupt practice under 
the Election Law. These pamphlets 
are being distributed b 3 ’’ the suppor- 
ters of the Prime Minister. Shr^_^^ 

Cabinet and s ome others are very 
activeini^ (emphasis supplied). 

The Chief Election Commissioner ac- 
knowledged this letter by his demi- 
official letter — Exhibit P-16 — dated 
August 14, 1969. This letter cerlainl.v 
corroborates Shri Kanwar Lai Gupta’s 
statement that Shri Yunus Saleem was 
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distributing this pamphlet but it would 
be noted that in the letter to the Elec- 
tion Commissioner there is no men- 
tion of the Central Hall of Parliament. 
We will discuss this letter in detail a 
little later. 

$1. Smt. Jayabehn Shah, M.P., 
PW. 25, deposed that she saw this 
pamphlet being distributed in the Cen- 
trial Hall and she saw Shri Shashi 
Bhushan, M.P., distributing it. 
although she did not receive it per- 
sonally from him. We may mention 
that she belongs'to the Congress Party 
.headed by Shri Nijalingappa. 

62. Shri Nanubhai Nichhabhai 
Patel, M.P., P.W. 26. deposed that he 
saw the pamphlet in the Central Hall 
of Parliament about the 12th or 13th 
of August, and Shri Yunus Saleem. 
Shri Shashi Bhushan, and Shri 
Chandra Shekhar were distributing 
the pamphlet; they came to give him 
this pamphlet but he told them; "Yes, 
I have received it in my flat”. In 
answer to the question "what did they 
tell you” he stated; 

"They asked me whether I had gone 
through this pamphlet thoroughly. I 
said, "Yes”. Then they told me "Be 
careful and before voting you consider 
all these facts". 

In answer to the question "Who told 
you?", he replied: "Mr. Saleem". In 
cross-examination he said that he had 
not told the petitioners or either of 
them, Shri Rama ’Reddy or Shri 
Abdul Ghani Dar, that the pamphlet 
was distributed by Shri Jagat Narain. 
Shri Mohan Dharia or by Shri Yunus 
Saleem. This question was put in 
cross-examination in view of the parti- 
culars supplied by Shri Abdul Ghani 
Dar, petitioner, that Shri Krishan 
Kant, Shri Chandra Shekhar, Shri 
Jagat Narain. Shri Shashi Bhushan 
and Shri Mohan Dharia had distri- 
buted the pamphlet, inter alia, to Shri 
N. N. Patel, M. P. Shri AMul Ghani 
Dar had verified that this was on the 
information received from the member 
of “Parliament mentioned as recipient 
of the pamphlet. 

63. The learned counsel for the res- 
pondent, Mr. Daphtary, had at vari- 
ous times asked questions in cross- 
examination from the petitioners’ wit- 
nesses in order to elicit the informa- 
tion they gave to Shri Abdul Ghani 
Dar or Shri Sri Rama Reddy with a 
\iew to show that the particulars and 


the evidence in most cases are in con- 
flict. He says that we should draw 
an inference against the evidence of 
these witnesses wherever there is con- 
flict between what is stated in the 
particulars and what is ultimately 
stated in the evidence. In this parti- 
cular case it appears that some parti- 
culars were given by guess-work 
rather than by ascertaining from the 
witnesses We cannot, however, dis- 
believe witnesses only because the 
particulars are at variance with their 
evidence. But we will bear the fact 
in mind while appreciating their evi- 
dence, 

(After discussing evidence (Paras 64 
to 129) regarding the distribution of 
the pamphlet His Lordship proceed- 
ed.) 

130. Viewing the evidence as a 
whole we are of the opinion that the 
pamphlet was distributed by post and 
in the Central Hall of Parliament by 
some members of Parliament and 
there was wide discussion about it in 
the Central Hall. As we have men- 
tioned earlier, the evidence of the wit- 
nesses of the petitioners that there 
was distribution in the Central Hall is 
corroborated by contemporaneous 
documents. 

131. On the question as to who 
were the persons who were distribut- 
ing the pamphlet in the Central Hall 
it is not, in our opinion, necessary for 
us to arrive at a finding from a mass 
■of evidence which is both conflicting 
and partisan. The distribution of the 
pamphlet in the Central Hall was re- 
lied on by the petitioners for the pur- 
pose of bringing home to the respon- 
dent fcnow/edge about the pamphlet 
and its publication and his connection 
wth it. The • petitioners, however, 
have failed in their object, for, there 
is no evidence whatsoever to sho%v 
that the respondent had any connec- 
tion xvith the pamphlet or with its 
distribution. Nor is there any evidence 
to show that anyone connected with 
the distribution either through the 
post or in the Central Hall had any 
contact with the respondent, or that 
he distributed it with his knowledge 
or connivance. The question of identity 
of those who distributed it in the Cen- 
tral Hall, therefore, has in these dr- 
cumstances become unnecessary and 
even futile. What is also equally im- 
portant is that there is no provision 
in the Act for giving notice to and 
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hearing persons alleged to be the dis- 
tributors. A finding that a particular 
member or members of Parliament 
committed the offence of publication, 
an act punishable under the Penal 
Code, would thus amount to a finding 
arrived at without giving such person 
or persons an opportunity of being 
heard. 

132. It was urged on behalf of the 
petitioners that the respondent, Shri 
V. V. Giri, had connived at the distri- 
bution of the pamphlet. 

[Then again discussing evidence regard- 
ing such connivance {Paras 132 to 150) 
His Lordship observed]: We must, there- 
fore, hold that it has not been proved 
that there was any connivance on the 
part of Shri Giri to the printing, publish- 
ing or distribution of the pamphlet. 

151. We have already said, and we 
may repeat, that there is no evidence 
whatsoever that there was any intimate 
connecHon behveen Shri V. V. Giri and 
the alleged distributors. What they were 
doing in this connection they were doing 
on their own and Shri Giri cannot be held 
responsible for their^ deeds unless, of 
course, it is established that the result 
of the election had been materially af- 
fected by the distribution of the pam- 
phlet. ITiis question we shall now consi- 
der. 

152. It is well settled that the burden 
of proving that the result of the election 
has been materially affected is on the 
petitioners. (See Vashist Narain Sharma 
V. Dev Chandra, (1955) 1 SCR 509 = 
(AIR 1954 SC 513); Mahadeo v. Babu 
Udai Pratap Singh, (1966) 2 SCR 564 = 
(AIR 1966 SC 824); Paoki Haokip v. 
Rishang, Civil Appeal No. 683 of 1968, 
D/- 12-8-1968 = (AIR 1969 SC 663) and 
G. K. Safnal v. R. V. Rao, Civil Appeal 
No. 1540 of 1969, D/- 20-1-1970 (SC). 
The learned counsel, relying on Surendra 
Nath Khosla v. Dalip Singh, 1957 SCR 
179 = (AIR 1957 SC 242), urged that this 
court should draw a presumption, as was 
done in the case of a rejection of a nomi- 
nation paper, that the result of the elec- 
tion has been materially affected, from 
the nature of the pamphlet and the man- 
ner of its distribution. He further stress- 
ed the fact that the petitioners were not 
in a position to compel witnesses to dis- 
close their change of view and say for 
whom they voted. 

153. A similar argument was advan- 
ced before this Court in Samant N. Bala- 
krishna v. George Fernandez, AIR 1969 


SC 1201 at p. 1225. But the learned 
Chief Justice rejected it thus: 

"In our opinion the matter cannot be 
considered on possibility. Vashist Narain’s 
case, (1955) 1 SCR 509 = (AIR 1954 SC 
513) insists on proof. If the margin of 
\otes were small something might be 
made of the points mentioned by Mr. 
Jethamalani. But the margin is large and 
the number of votes earned by the re- 
maining candidates also sufficiently huge. 
There is no reason, therefore, for a reason- 
able judicial guess. The law requires 
proof. How far that proof should go or 
what it should contain is not provided 
by the legislature. In Vashist s case, 
(1955) 1 SCR 509 = (AIR 1954 SC 513) 
and in Inayatullah v. Diwanchand Maha- 
jan, 15 ELR 219 = (AIR 1959 Madh Pra 
58) the provision was held to prescribe 
an impossible burden. The law has how- 
ever remained as before. We are bound 
by the ruling of this Court and must say 
that the burden has not been successfully 
discharged. We cannot overlook the rul- 
ings of this Court and follow the English 
rulings cited to us.” 

The learned counsel invited us to over- 
rule this decision. It is too late in the 
day to do this. This view was taken very 
early by various Election Tribunals. It 
was observed in Surendra Narayan Sinha 
V. Babu Amulyadhone Roy, (1935-1950) 2 
Doabia’s E. C. 368 at p. 378: 

"In the direct form in which provision 
is made for this matter in paragraph 7 (1) 
(c) of the Order there is no scope for 
interference on the ground that in the 
opinion of the Commissioners the result of 
the election might have been affected by 
the irregularity. This view has been taken 
in respect of a similar provision to that 
laid down in paragraph 7 (1) (c) in three 
cases reported in Hammond’s Election 
Cases (1936 edition), namely in Buland- 
shahr District (East) 1921 (page 219), 
Lahore City (M) 1921 (page 469). and 
Patna West (N. M. R.) 1927 (page 535). 
Then the Commissioner goes on to say 
that "it may be that in some circumstances 
the provision in this rule may operate 
harshly, where a tribunal may feel that 
the result of an election may well have 
been affected by a serious irregularity, 
but it may be impossible for the peti- 
tioner to establish this positively but we 
have to interpret and follow the rule as 
it stands.” 

1.54. Parliament, knowing of the views 
held by various Commissioners and Judges 
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have failed to intervene, and it is not 
for us to legislate. 

155. Let us then see if the petitioners 
have been able to affirmatively prove that 
the result of the election was materially af- 
fected by the distribution of the pam- 
phlet. They sought to prove this by show- 
ing what the impact of the pamphlet on 
various electors and their reaction was 
The reaction, as is to be expected varied 
really in its iritensily. The witnesses 
escribe it variously "It was m bad taste, 
very derogatory; it was dirty, scandalous, 
extremely bad, pernicious, contemptible, 
character assassination, horrible, sailgar 
and scurrilous, false and malicious, foul 
and filthy, unpleasant and foul ” Shri 
Madhu Limaye, M. P., thought that 
it would affect the chances of his 
candidate, Shri Giri. Shri Kanwar 
Lai Gupta, M. P., was in doubt 
what to do and what not to do Shri 
K. S. Chavda, M. P., said that he changed 
his mind. Shri N. P. C. Nafdu, M. P., 
concluded that members would not vote 
for Shri Reddy. Shri Shiv Narain, M. P., 
frankly stated that though he thought 
that 'such a man' should not be the Presi- 
dent, yet Shri Rama Reddy convinced 
him that the pamphlet was totally false 
and he abided by the decision of the 
Congress Party Board. Smt. fayabehn 
Shah, M. P., felt perplexed right upfo the 
date she cast the vote but failed to posi- 
tively assert that she voted for some 
other candidate because of the pamphlet. 
Shri N. N. Patel, M. P., said that he 
changed his attitude after reading the 
pampnlet and adhered to it til! the last 
moment. Shri Mohan Lai Gautam, M. P. 
does not disclose how he voted. Neither 
does Shri S. Supakar, M. P., disclose 
how he voted, although he felt very sad 
on reading ftie pamph’let. Shri C. "D. 
Pande. M. P., said that although his faith 
in the uprightness of Shri Sanjiva Reddy 
was shaken, it did not affect his vote. 
Shri P. N. Deb, M. P., fell very much 
prejudiced against Shri Reddy but did not 
say that he voted against him because 
of this pamphlet. Shri Hukum Chand 
Kachwai, M. P., a member of the Jan 
Sangh said that at that time he thought 
the allegations foul and they did influ- 
ence his mind, but failed to say whom he 
voted for. Shri Suraj Bhan, M. P., de- 
posed that the pamphlet, so far as he 
was concerned, affected the directions 
which had been given by his leaders. 
Smt. Pushpabehn Mehta, hi. P., does not 
say that the pamphlet affected her vote. 
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'Shri Morarji Desai, M. P., described the 
impact on his mind thus: 

"This would affect an average voter 
against Shri S Reddy adversely, because 
the contents are so shocking and in this 
country people believe many things with- 
out going into them, especially wrong 
things are believed more easily.” 

Slin Shrj Chand Goyal, M. P , admitted 
that “it IS not that I exercised my fran- 
chise guided by it.” Tlie impact on Shri 
Ram Krishan Gupta was totally different 
than intended He said that after read- 
ing the pamphlet "I became a stronger 
supporter of Shri Sanjiva Reddy because 
I thought such like posters are not good 
and should not be issued.” Shri R. Muni- 
swamiah, M L A., said that the contents 
prejudiced his mind, and he could not 
risk not to believe them, but did ndt dis- 
close how he voted. He, however, ad- 
mitted that he is a loyal Congressman and 
has adhered scrupulously to the directives 
of his party. Shri S. Nijalingappa said 
that' the pamphlet would adversely affect 
Shri Reddy’s chances of success. Shri 
M. S. Gurupadaswamy, M. P., did not say 
that the pamphlet ^affected him althougn 
"the motivation was to defame the candi- 
date Shri Sanjiva Reddy and jeopardise 
his chances of being elected as President.” 
Shri D. S. Raju, M. P., said that he was 
shocke<l by the pamphlet but he had al- 
ways been a loyal Congressman and 'scru- 
pulously abided by the directives of the 
party. Shri Patil Putappa, M. P., felt 
whether he would be doing the right 
thing by voting for Shri Sanjiva Reddy 
after reading the pamphlet but admitted 
that he had always been disciplined and 
loyal Congressman and loval to the direc- 
tis'es of the party. Shri Sher Khan, M. P., 
vM w. *hfi. tA ‘iVift 

tions in the pamphlet as he had known 
Shri Sanjiva Reddy personally, but felt 
that those persons ulio did not know ^ri 
Sanjiva Reddy might be affected by the 
pamphlet. Chaudhary A. Mohammad, 
M. P., said that the pamphlet did affect 
his mind but he did not view hfs decision 
in that light, being a loyal soldier of the 
Congress. Shri C. M. Kedaria deposed 
that after reading the pamphlet he could 
not risk voting for such a candidate for 
Such a high post. WTiether he actually 
voted for Shri Sanjiva Reddy or not is 
anybody’s guess because neither side asked 
him that question. Shri N. Sri Rama Reddy 
M. P., one of the petitioners, had knmvn 
Shri Sanjiva Reddy for the last 35 years, 
and xvas -his counting agent. It is not 
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suggested that his vote was affected by 
the pamphlet. Shri Abdul Ghani Dar, 
M. P., a petitioner, stated that after the 
pamphlet was read out to him he thought 
“that country was sinking and extreme 
danger has been posed to the democracy.” 
It is, however, quite clear from his e\d- 
dence that he did not believe that Shri 
Sanjiva Reddy was a debauch. We have 
not referred to the evidence of electors 
from U. P. who deposed to meeting Shri 
Dinesh Singh at Lucknow because, as 
will presently appear, much reliance can- 
not be placed on what they say. 

156. It will be evident from the above 
analysis of the evidence that apart from 
hvo witnesses it is not certain whether 
the others were so affected by the pam- 
phlet that they changed their mind. Then 
there are witnesses who say that there 
was no effect on their voting, either be- 
cause they knew Shri Sanjiva Reddy or 
did not believe the allegations or that they 
were loyal and disciplined members 
of the Congress Party. Five witnesses 
were strongly prejudiced but they do not 
say that this prejudice finally affected 
their voting or not. Two remained sad 
or disgusted but failed to disclose whe- 
ther it had any effect on them. One 
thought that the party directive was af- 
fected. Apparently he was not person- 
ally affected. One witness became a firm 
supporter of Shri Sanjiva Reddy because 
of the pamphlet. Some witnesses opined 
that others would get affected, which evi- 
dence cannot assist the petitioners in any 
manner. 

157. On this evidence it is difficult to 
hold that the petitioners have proved that 
the publication and distribution of the 
pamphlet materially affected the result 
of the election. It only leads to the con- 
clusion that it probably did have some 
effect but the vast majority of the elec- 
tors were able to throw off the effect of 
the pamphlet and vote according to their 
own personal wish or according to the 
mandate of their party. 

158. There is evidence that there was 
a great deal of talk about the pamphlet. 
There was time before voting for the elec- 
tors to exchange wews about die pam- 
phlet and ascertain the truth. Shri Sanjeeva 
Reddy had been the Speaker of the 
Lok Sabha and was a well-known and 
leading political personality. 

159. There were various other issues 
exercising the minds of electors, parti- 
cularly belonging to the Congress Party. 


If in spite of all these factors some were 
unduly influenced in their thinking it was 
for them to come and say so. There was 
no landslide against Shri Sanjiva Reddy. 
Two hundred and sLxty-eight members of 
Parliament gave him the first preference. 
Ninety-Rvo members of Parliament, who 
had given first preference to Shri C. D. 
Deshmukh gave second preference to Shri 
Sanjiva Reddy. It is, howe\’er, true that 
if 26 more members of Parliament had 
voted for Shri Sanjiva Reddy, instead of 
Shri Giri. the former would have been 
elected. 

160. Therefore, on the evidence be- 
fore us. it is impossible to sustain the con- 
tention of the petitioners. In the result 
we hold that it has not been proved 
that the result of the election was 
materially affected by the publication 
and distribution of the pamphlet. 

161. The learned counsel for the peti- 
tioners urged another point in order to 
impeach the validity of the election. It 
was said that Shri Dinesh Singh, then 
Minister for External Affairs, visited 
Lucknow somewhere round about the 
10th of August and exercised undue 
influence on various members of U, P. 
I,egislature. Shri Dinesh Singh denied 
having ever visited Lucknow round about 
that time. He said that he did not go to 
Luckmow till after the polling date. A 
number of witnesses have been produced 
on behalf of the petitioners to establish 
the visit of Shri Dinesh Singh to 
Luckmow. 

[After discussing the evidence in Paras 
162 to 183 His Lordship concluded.] 

184. We are satisfied from the evi- 
dence which we have extracted above 
that Shri Dinesh Singh did not visit 
Lucknow on the 10th of August or any 
other dav thereabout and the case of the 
petitioners that Shri Dinesh Singh visit- 
ed Lucknow is not true. 

185. We have already mentioned that 
it was alleged in the petition that Shri 
y. V. Giri repeatedly stated at various 
places that “a man of character and 
integrity should have been selected” and 
he, in well-guarded language, was stating 
that Shri Reddy was not a man of 
character. Shri V. V. Giri denied these 
allegations and stated that throughout his 
statements he adhered to the stand as a 
candidate for the office of the President. 
The petitioners produced S witnesses to 
substantiate this charge. It is common 
ground that Shri Y. V. Giri visited 
Lucknow during his election tour — 
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Lucknow was his first halt — and address- 
ed a meeting at Darulshafa. There is 
dispute as to what Shri Giri said at tfie 
meeting and as to whether he met 
M. L As. indmduaUy or in groups. The 
eight mtnesses mentioned are: Shii 
Bansidhar Pandey, P. W. 18. Shri Ram 
Singh, P. W. 19, Shri Jagdish Pershad. 
P. W. 20, Shri Rajendra Prasad, P. W. 
21, Shri Basant Lai Sharma, P. W. 22, 
Shri Ram Pyare Panike, P. W. 37, and 
Shri Abdul Salim Shah, P. W. 38. TTiese 
witnesses also deposed to Shn Dinesh 
Singh’s visit to Lucknow and we have 
disbelieved their version. In these circum- 
stances we must view their evidence with 
extreme care and caution. 

186. It will be noticed that the xsit- 
nesses have given different versions as to 
what Shri V. V. Giri said. 

187. Shn Bansidhar Pandey, P. W. 18, 
Shri Jagdish Pershad, P. W. 20, and Shri 
Basant Lai Sharma, P. \V. 22, said that 
Shri Giri told them that they should vote 
for him in the Presidential election. 
P. W. 19, Shri Ram Singh’s version was: 
"At that time he asked us that I am the 
candidate of the Prime Minister and I 
must be voted for the Presidential 
Election and she has supported him and 
therefore I must get the votes”. Shri 
Ram Pyare Panike, P. W, 37, struck a 
different note. According to him Sbii 
V. V. Giri said: “He told us that we 
should vote for him because he told us 
that he was also the Governor of other 
States and he was also Vice-President. So 
he told us that a man like him should be 
voted and we should vote in favour of 
Mr. Giri”. He further deposed that after 
the meeting he and three or four 
M. L. As. met Shri Giri separately and 
he told them the same thing and in 
addition said: “If you want to progress 
India a man like me should be voted”. 

188. P. W. 38, Shri Abdul Salim 
Shah's version is that Shri V. V. Giri said 
that he had been the Vice-President and 
also a Governor on behalf of the Congress 
and 

"I have spent the whole of my life in 
the Congress in the companionship with 
Mahatma Gandhi. I deser\'e it more that 
I should be elected as the President of 
India.” 

He added that at a personal meeting 
along with Shri Mumtaz Khan Shri Giri 
asked us whether we would vote for him. 

189. The last witness on this point, 
Shri Mumtaz Khan, P. W. 44, gave the 
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most detailed version. According to him 
Shri Giri 

“appealed to the members . of the 
Assembly to vote for him. He said that 
he has held very high offices. He was 
Ae Vice-President of India. He was also 
the Governor of U. P., he has been doing 
social service all throughout his life and 
he wa.s a very fit candidate for the Presi- 
dentship of India. Besides this, he said 
that the other candidates are not as good 
as he Is. Besides, he also said this thing 
that the Congress had done a great 
blunder in nominating hfr. Sanjiva Reddy 
as its candidate. He said all these things.” 
At a personal meeting with him and two 
or three friends, according to this witness, 
Shri Giri 

“appealed to us that you vole 
for me and besides this he said that 
Sanjiva Reddy is not a suitable candidate. 
There are so many spots on his character 
and the Congress High Command has 
done a great blunder in nominating him. 
as its candidate. Besides this, he said 
you see my services and all these things.” 

190. It will be noticed that Shri Mum- 

laz Khan, P. W, 44, is the only witness 
who slated that reference was made to 
Shri Sanjiva Reddy, and Shri Ram Singh, 
P. W. 19, is the only witness who men- 
tioned that a reference was made to Ae 
Prime Minister. ’ 

191. Shri Daphtary, the learned 
counsel for tlie respondent, put all Ae 
above statements to Shri V. V. Gfri. Shri 
Giri categorically denied meeting M.L.A5. 
indiWdualiy or in small groups. He said 
that all his addresses were on the basis 
of the statement that he issued on July 
13. 1969. He stated that at no stage he 
said that he was supported by the Prime 
Minister either at Lucknow or elsewhere. 
He further deposed that he never refer- 
red to the “other candidates” and what- 
ever he stated was about his own qualifi- 
cations. He denied haring referred to 
Shri Sanjiva Reddy and also denied haring 
ei'cr said that Shri Sanjiva R^dy was 
not a suitable candidate, and further, 
according to Shri Giri, it was absolutely 
false that he said that 

“there are so many spots on his character 
and the Congress High Command has 
done a great blunder in nominating him 
as its candidate". 

He admitted that he said about himself, 
his qualifications, but Acre dso he was 
%eiy guarded. 

192. On the respondent’s side Shri 
Shivanand Nautiyal, M. L. A., R. W. 26, 
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supported Shri Giri’s version of the 
meeting. Shri Nautiyal admitted that he 
was an active supporter of Shri Giri. 

' According to him, Shri Giri said that he 
was an independent candidate and told 
everj’thing about his work and nothing 
more; in particular he did not, in the 
course of what he said, refer to Shri 
Sanjiva Reddy, nor did Shri Giri say that 
he was Shrimati Indira Gandhis candi- 
date. According to the witness, after the 
meeting Shri Giri left, accompanied by 
17 or 18 people, and that no talk took 
place between them and Shri Giri. In 
cross-examination he stated that Shri Giri 
talked about his work and his visit to 
many countries and he explained every- 
thing but did not discuss political issues 
with them. 

193. Another witness, Shri Ashraf Ali 
Khan, M. L. A., R. W. 27, gave an account 
of Shri Giri’s talk to them. He said: 

"He talked about his candidature that 
he was seeking his election as an in- 
dependent candidate, because he con- 
sidered that the post of the President was 
of such a stature that a non-party man 
should seek election, and that he had 
always stood for the common man and 
vyorked for him throughout his labour 
rhovement, and he was seeking the vote 
of all persons who believed in the ideolog)' 
of the common man”. 

He further added that not a single word 
was said about Shri Sanjiva Reddy or 
that he was a candidate put up by Smt. 
Indira Gandhi. The witness admitted 
that he was elected on the Congress 
ticket; he only went to tlie meeting be- 
cause it was held in the hostel compound. 
He said that other congressmen also 
attended the meeting because it was held 
in the hostel. 

194. The statement of Shri V. V. Giri, 
dated July 13, 1969, is exhibited as P. 66A. 
Our attention was invited by the learned 
counsel for the petitioners to the sentence 
in the statement: 

‘‘I would only say that the candidate 
selected for the highest office should 
possess character, integrit>', patriotism, 
experience, record of ser\ace and sacrifice. 
I feel in all modesty I could claim Jto 
has’e these attributes in some measure”. 
We are unable to appreciate how this 
sentence makes it probable that Shri Giri 
would mention Shri Sanjiva Reddy and 
say sometliing about his character at 
Lucknow. Another passage in the state- 
ment which was pointed out was: 


“The highest office of the land must be 
one that is above part}' politics. Whfi p 
the majority part}' has every right to 
choose its nominee, in a democracy care 
should be taken to see the candidate so 
selected enjoys, as far as possible, the 
confidence of other groups also. I am 
deeply pained by the recent events that 
have tended to lower the dignity and 
moral authority of this august office.” 

\A^e are again unable to see how this 
makes it more probable that Shri Giri 
would attack the character of Shri San- 
ji\a Reddy at Lucknow. 

195. Further, on August 1. 1969, it was 
not definitelv known whether .Smt. Indira 
Gandhi would support the candidature 
of Shri Giri. There is no ewdence of Shri 
Giri ha\ang met the Prime Minister except 
on July 20, 1969. Shri Giri said that he 
had not spoken either to the Prime 
Minister or to any Minister before he 
announced his candidature. He further 
stated that he saw the Prime Minister on 
July 20, 1969, when she came to see him 
at a ceremonial function when he was 
lea\'ing the Rashtrapati Bhavan and she 
had come to say "good-bye” and he said 
"good-bye” to her. He categorically 
stated that tliey did not meet each other 
any time behs'een the 20th July and the 
16th August, 1969. 

19o-A. We are of the wew that Shri 
Giri’s version is preferable to the version 
given by die peta'b'oners insofar as diere 
is anv conflict, and therefore we hold that 
the allegations made in the petition in 
this respect ha-ve not been substantiated. 

196. We may ne.xt deal with the 
allegations in paragraph 13 (c) (iii) of the 
petition to tlie effect tliat Shri Fakhruddin 
Ali Ahmed and Shri Yunus Saleem 
threatened Muslim voters that Shri Sanjiva 
Reddy was in fact a candidate of the Jan 
Sangh Parti' and that if he was elected 
the fate of the Muslim community in 
India will be in danger and in constant 
threat of extinction. 

[Then after discussing evidence (paras 
196 to 213) His Lordship observed.] It 
seems to us that the evidence on this 
point is too unsatisfactor}' to be believed 
without corroboration from independent 
sources. 

214. In \4ew of these considerations 
we hold that the allegations in sub-para 
13 (c) (iii) have not been proved. 

215. Only a few minor points now 
remain. No er'idence was led in connec- 
tion m'th the allegation made in sub- 
para (c) (i) of para 13 of the petition. 
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It was alleged, to state briefly, that the 
supporters of the relumed candidate, 
Smf. Indira Gandhi and other Ministers, 
had misused their position for furthering 
the prospects of the returned candidate 
by telephoning large number of electors 
from their ministerial telephones. No wit- 
ness was produced to prove these allega- 
tions. Telephone records and bills were 
summoned and produced in Court but no 
effort was made to connect the telephone 
records with the Ministers and the 
electors, who are alleged to have been 
contacted. There is no evidence regard- 
ing the electors who are alleged to have 
been called by the above named Ministers 
at their official residences and offices. No 
evidence was led on the allegation that 
Shri V. V. Giri sounded one of the 
Ministers to influence any particular 
electors who were found not amenable 
to his influence or persuasions. We must 
hold these allegations not proved. 

216, Regarding the allegations in para 
13 (c) (v), para 13 (c) (vi) and para 13 (c) 
(vii), we did not allow any evidence to be 
taken on the points because we were of 
the view that even if they were accepted, 
the allegations did not amount to undue 
influence. It seems to us that the threats 
indicated in those paras were too fand- 
ful and remote ana they could not con- 
stitute any attempt to interfere with the 
electoral rights of the electors. 

217. It was stated in para 13 (c) (xiii) 
fhat 

"on August 6, 1969 the U. P. Congress 
Committee President, , Shri Kamlapati 
Tripathi and Shri C. B. Gupta, Chief 
Minister, jointly addressed a meeting of 
the Congress M. L. As. and appealed for 
solid backing for Shri Reddy. But when 
unflue in?iuence fne scare reached 
them they changed their stand. On 
August 13, 1969, Shri Kamlapati Tripathi 
also pleaded for freedom to vote. 
The same was the fate of the other State 
leaders”. 

According to' Shri Kamlapati Tripathi, 
R. W. 61, he had issued an appeal. Ex. 
P74, on Augjist 12, 1969, to all Congress 
legislators of the U. P. State Legislative 
Assembly, asking them to cast their s-ote 
in favour of Shri Sanjiva Reddy. He gave 
reasons in Ext. P74 svhy this should be 
done. Bui then he changed his stand. He 
gave the following explanation in answer 
to the question; "After issuing this 
appeal did you change your position in 
relation to the Presidential election?" 
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"Well, I may say that I made a choice. 
The letters to the Congress President 
of that time, Shri Nijalingappa, written 
by Jagivan Ram and F^hruddin Ali 
Ahmad, were published in the papers on. 
the 12th of August, if I remember the 
date correctly, in which the demand to 
sanction the freedom to vote was publish- 
ed. I also made a request to the Congress 
President to allow this freedom of vote 
in view of the serious situation develop- 
ing within the organisation regarding this 
question, and I requested that by sanc- 
tioning that freedom of vote, perhaps, it 
would be possible to maintain the unity 
and as'oid disruption in the organization”. 
He further added: 

"It was, perhaps, on the I'llh evening. 
And then I saw very clearly that on this 
issue a spilt was going to take place In 
the organization. So, when the organiza- 
tion was going to be divided, as I saw 
it. 1 thought that I should make a choice 
of my own self as to where I’ should be- 
long, and I made that choice." 

It seems to us that no connection has 
been prosed between the change in his 
stand and the alleged scare mentioned in 
sub-para 33 (c) (xiii). 

218. In conclusion we hold the pamph- 
let was sent by post. Further, the pam- 
phlet was distributed in the Central Hall 
of Parliament. This distribution Itself 
constitutes undue influence within S. 18(1) 
(a) of the Act. It is, however, not proved 
that this pamphlet was distributed by 
workers or the respondent, or with ’the 
connivance of the returned candidate. We 
further hold that it has not been proved 
that the result of the election has been 
maleriully affected by the distribution of 
the p.imphlet. The rest of the allegations 
either do not amount to undue influence 
or were not proveci. 

Issue No. 7 in E. P. No 1/1969, Issue 
No .9 in E. P. No. 4/1969 and .Issue 
No. 11 in E. P. No. 5/1969 

What relief, if any, are the petitioners 
entitled to? 

219. The petitioners are not entitled 
to any relief as no ground^ has been 
made out for declaring the election of 
the respondent to be \-oid.’ . 

220. In our order dated May 11,- 1970, 
we had directed that the parties will bear 
their own costs. IVe passed tb/s order 
regarding costs because we were satisfied 
that the pamphlet had been sent by post 
and distributed in the Central Hall ^d 
this justified the petitioners in bringing 
the two main petitions. Most of the evi- 
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dence which was led in Court dealt with 
the question of the distribution of the 
pamphlet. Further, as pointed out in 
the judgment, .a number of witnesses 
have not told the whole truth. As a 
matter of fact we were distressed to see 
truth being sacrificed at the altar of politi- 
cal advantage by these witnesses. 

221. BHARGAVA, J. — These four 
election petitions all challenge the elec- 
tion of the President of India for which 
polling was held on the 16th August, 

• 1969, and the result of which was declar- 
ed on the 20th August, 1969. The peti- 
tioners in Election Petitions Nos. 1 and 3 
of 1969 were candidates at the election. 
The nomination papers of both these peti- 
tioners were rejected by the Returning 
Officer. The petitioners in the other tAvo 
Election Petitions Nos. 4 and 5 of 1969 
were electors for the election of the 
President. The successful candidate, Shri 
V. V. Giri, is the sole respondent in 
Election Petitions Nos. 1, 4 and 5 of 1969, 
while, in Election Petition No. 3 of 1969, 
he was impleaded as respondent No. 2 
and the Union of India, through the 
Election . Commission, as respondent 
No. 1. In this judgment, the reference 
to respondent will be to the successful 
candidate, Shri V. V. Giri. 

222. The election was occasioned by 

the demise of the then President of India 
on the 3rd May, 1969. The Election Com- 
mission issued a notification under S. 4 
of the Presidential and Vice-Presidential 
Elections Act No. XXXI of 1952 (herein- 
after referred to as "the Act”) appointing 
the 24th July, 1969, as the last date for 
filing nomination papers. The date for 
scrutiny of the nomination papers was 
26th July, 1969, and the last date for 
withdrawal of nominations u'as the 29th 
July, 1969. The polling was fixed for the 
16th August, 1969. , 

223. 24 nomination papers were filed 
by the last date for filing nominations. 
The scrutiny took place on 26th July, 
1969, in which the Returning Officer 
rejected 9 nomination papers, including 
the nomination papers of the petitioners 
in Election Petitions Nos. 1 and 3 of 1969. 
He accepted the nomination papers of 15 
candidates. None of the 15 candidates 
withdrew his nomination by 29th July, 
1969, the last date for withdrawal. At 
the poll on 16th August, 1969, conse- 
quently, there were these 15 candidates. 
Counting of votes took place up to the 
20th August, 1969, when the result was 
declared and the respondent, who was 
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one of the candidates whose nomination 
had been accepted by the Returning 
Officer, was declared elected. These 
election petitions have been filed by vari- 
ous persons, as enumerated above, 
challenging this election of the respon- 
dent. 

224. \'’arious grounds have been taken 
in the pleadings in these election petitions 
for challenging the validity of the elec- 
tion of the respondent which, briefly 
described, are; — 

(1) That the nomination papers of 
candidates Shri Shiv Kirpal Singh, Shri 
Charan Lai Sahu and Shri Yogi Raj were 
wrongly rejected by the Returning 
Officer; 

(2) That the nomination papers of the 
respondent were wrongly accepted by the 
Returning Officer; 

(3) That the nomination papers of Shri 
Rajbhoj Pandurang Nathuji, Shri Santosh 
Singh Kachhwaha, Shri Babu Lai Mag 
and Shri Ram Dulare Tripathi were 
wrongly accepted by the Returning 
Officer; 

(4) That the offence of undue influence 
had been committed at the election by 
the respondent and his supporters with 
the connivance of the respondent; 

(5) That the result of the election had 
been materially affected by the commis- 
sion of offence of undue influence by 
persons other than the respondent with- 
out his connivance; 

(6) That the offence of bribery at the 
election had been committed by the res- 
pondent and his supporters with his con- 
nivance; 

(7) That the result of the election had 
been materially affected by the commis- 
sion of the offence of bribery by persons 
other than the respondent; 

(8) That Part III and Section 21 of the 
Act are ultra vires the Constitution as 
well as Rules 4 and 6 (3) (e) of the 
Presidential and Vice-Presidential Elec- 
tion Rules, 1952 (hereinafter referred to 
as “the Rules”) promulgated under Sec- 
tion 21 of the Act are ultra vires the Con- 
stitution and the Act; 

(9) That the elected Members of the 
Legislative Assemblies of the Union 
Territories were entitled to be included 
in the Electoral College for the election 
of the President and uieir wrongful non- 
inclusion had materially affected the 
result of the election, as well as it had 
violated Article 14 of the Constitution; 
and 
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(10) That the petitioners were entitled 
to dispute the election even on grounds 
other than those mentioned in Section 18 
of the Act, viz., that the respondent or 
any person with his connivance had print- 
ted, published and distributed a pamphlet 
containing scurrilous attacks against the 
personal and moral character of one of 
the candidates, Shri N. Sanjiva Beddy, 
H’hich u’ere false. 

223. The detailed facts relating to 
these grounds will be more conveniently 
mentioned when dealing with the various 
issues framed on the basis of these plead- 
ings and, to avoid repetition, they are not 
being mentioned at this stage On these 
pleadings, the following issues were fram- 
ed m the various election petitions- — 
Election Petition No. 1 of 1969. 

1. Whether the nomination papers of 
the petitioner, Shri Charan Lai Sahu and 
Shri Yogi Raj were wrongly rejected as al- 
leged m paragraphs 5 (a) and (b), 6 and 
7 of the petition ? 

2. Whether the nomination papers of 
the respondent were wrongly accepted as 
alleged in paragraphs 5 (c) and 8 of the 
petition ? 

3 ^Vhethe^ the nomination papers of 
Shri Rajbho] Fandurang Nathuji and Pan- 
dit Babu Lai Mag were wrongly accepted 
as alleged in paras 5 (d) and 9 of the peti- 
tion ? 

4. (a) Whether the elected members of 
the LegislaCn-e Assemblies of the Union 
Territories were entitled to be included 
in the Electoral College for the election 
of the President ? 

(b) ^Vhethe^ the non-inclusion of the 
members of the Legislative Assemblies of 
the Union Territories in the Electoral 
College amounts to non-compliance with 
the provisions of the Constitution ? I{ so, 
whether the result of the election has been 
materially affected by such non-compli- 
ance? 

(c) Whether the alleged non-compliance 
with the provisions of the Constitution has 
violated Article 14 of the Constitution ? 

5. Whether Section 21 of the Act is 
ultra vires the Constitution of India ? 

6 Whether Rules 4 and 6 (3) (e) of the 
Rules are ultra vires the Constitution and 
the rule-making power of the Central 
Gov emment? 

7. ^Vhat reliefs, if any, is the petitioner 
entitled to ? 

Election Petition No. 3 of 1969 

1. ^Vhether the nomination paper of 
Shri Phul Singh, the petitioner, was wrong- 
ly refected ? 


V. V. V. Giri (Bliargava J.) A-LR. 

2. What relief, if any, is the petitioner 
entitled to ? 

Election Petition No. 4 of 1969. 

1 Whether the nomination papers of 
Shri Shiv Kirpal Singh, Shri Charan Lai 
Sahu and Shri Yogi Raj were wrongly re- 
jected, as alleged in paragraphs 8 (a) and 
9 (a), (b) and (c) of the petition ? 

2. Whether the nomination papers of 
Shri Rafbhof Fandurang Nathuji, Pandit 
Babu Lai Xlag and Dr. Ram Dulare Tri- 
pathi were wrongly’ accepted as alleged 
III paragraphs 8 (b) and 10 (a), (b) and (c) 
of the petition? 

3. VVliether the nomination papers of 
the respondent were wrongly accepted as 
alleged in paragraphs 8 (c) and 11 of the 
petition ? 

4. (a) \Vhether all or any of the allega- 
tions made in paragraphs 6 (e) and 13 (a) 
to (m) of the petition constitute in law an 
offence of undue influence under Sec- 
tion 18 (1) (a) of the Act? 

(b) whether the said allegations made in 
paragraphs 8 (e) and 13 (a) to (m) are true 
and proved ? 

(c) In the event of these allegations 
being proved and constituting undue In- 
fluence— 

(i) whether the returned candidate has 
committed the offence of undue influence ? 

(ii) whether the offence of undue influ- 
ence was committed by his workers, and 
if so, with his connivance? 

(iii) whether the offence of undue influ- 
ence was committed by others without 
his connivance, and if so, whether that 

'has materially affected the result of the 
election ? 

5. Whether Part III and Section 21 of 
the Act are ultra vires the Constitution of 
India / 

6. ^Vhethe^ Rules 4 and 8 (3) (e) of the 
Rules are ultra vires the Constitution and 
the rule-making power of the Central 
Government ? 

7. (a) Whether the elected members of 
the Legislative Assemblies of the Union 
Territon'es were entitled to be included in 
the Electoral College for the election of 
the President? 

(b) If so, whether the non-inclusion of 
the members of the Legislative Assem- 
blies of the Union Territories in the Elec- 
toral College amounts to non-compliance 
wnth the provisions of the Constitution ? 
If so, whether the result of the election 
has been materially affected by such non- 
compliance ? 
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(c) WTiether tlie alleged non-compliance 
with the provisions of the Constitution has 
violated Article 14 of the Constitution ? 

8. (a) Whether the petitioners are en- 
titled to dispute the • election of the res- 
pondent on grounds other than those men- 
tioned in Section 18 of the Act? 

(b) If Issue No. 8 (a) is decided in 
favour of the petitioners — 

(i) whether the respondent or any per- 
son with his connivance printed, publish- 
ed and distributed the pamphlet at An- 
nexure A-3 to the petition ? 

(ii) whether the pamphlet at Aimexure 
A-3 contained any false statement of facts 
relating to the personal character and 
conduct of Shri N. Sanjiva Reddy, a can- 
didate at the election and other persons 
named in the pamphlet ? 

(iii) whether the persons found responsi- 
ble for publishing the pamphlet believed 
the statements made therein as true or 
had reason to believe them to be true ? 

(iv) whether the pamphlet was publish- 
ed with the object of prejudicing the 
prospects of the election of Shri Sanjiva 
Reddy and furtliering the prospects of the 
election ,of the respondent? 

(v) whether the election of the respon- 
dent is liable to be declared void on this 
ground ? 

9. What reliefs, if any, are the peti- 
tioners entitled to ? 

Election Petition No. 5 of- 1969. 

1. Whether the nomination papers of 
Shri Shiv Kirpal Singh, Shri Charan Lai 
Sahu and Shri Yogi Raj were wongly re- 
jected as alleged in paragraphs 8 (a) and 
9 of the petition ? 

2. Whether the nomination papers of 
the respondent were wrongly accepted as 
alleged in paragraphs 8 (b) and 10 of 
the petition ? 

B. Whether the nomination papers of 
Shri Rajbhoj Pandurang Nathuji, Shri San- 
■tosh Singh Kachhw'aha, Pandit Babu Lai 
Mag and Dr. Ram Dulare Tripathi were 
wrongly accepted as alleged iiLparagraphs 
8 (c) and 11 of the petition ? 

• 4. (a) \Wiether all or any of the allega- 
tions made in paragraphs 8 (e) and 13 of 
the petition constitute in law an offence 
of undue influenqe under Section 18 (1) 

(a) of the Act ? 

(b) Whether the said allegations in para- 
graphs 8 (e) and 13 are true and proved ? 

(c) In the event of these allegations 
being pro^'ed and constituting undue in- 
fluence — 

(i) whether the returned candidate has 
committed the offence of undue influence? 


(ii) whether the offence of undue influ- 
ence was committed by his workers, and 
if so, with his connivance ? 

(iii) whether the offence of undue influ- 
ence was committed by others \vidiout his 
connivance, and if so, whether that has 
materially affected the result of the elec- 
tion ? 

5. \’ifliether Part III and Section 21 of 
the Act are ultra vires the Constitution of 
India ? 

6. Whether Rules 4 and 6 (3) (e) of the 
Rules are ultra vires the Constitution and 
the rule-making power of the Central 
Government ? 

7. (a) Whether the elected members of 
the Legislative Assemblies of the Union 
Territories were entitled to be included 
in the Electoral College for the election 
of the President ? 

* (b) If so, whether the non-inclusion of 
the members of the Legislative Assemb- 
lies of the Union Territories in the Elec- 
toral College amounts to non-compliance 
with the provisions of the Constitution ? 
If so, whether the result of the election 
has been materially affected by such non- 
compliance ? 

(c) Whether the alleged non-compliance 
with tlie provisions of the Constitution 
has violated Article 14 of the Constitu- 
tion ? 

8. (a) WTiether the petitioners are enti- 
tled to dispute the election of the respon- 
dent on grounds other than those men- 
tioned in Section 18 of the Act? 

(b) If Issue No. 8 (a) is decided in 
favour of the petitioners — 

(i) whetlier tlie respondent or any per- 
son with his conniv'ance printed, publish- 
ed and distributed the pamplilet at An- 
nexure A-38 to the petition ? 

(ii) whether the pamphlet at Aimexure 
A-38 contained any false statement of 
facts relating to the personal character 
and conduct of Shri N. Sanjiva Reddy, a 
candidate at the election and other per- 
sons named in the pamphlet? 

(iii) whether the persons found respon- 
sible for publishing the pamphlet believ- 
ed the statements made therein as true or 
had reason to believe them to be true ? . 

(i\d whether the pamphlet was publish- 
ed with the object of prejudicing the pros- 
pects of the election of Shri Sanjiva 
Reddy and furthering the prospects of 
the election of tlie respondent? 

(v) whether the election of the respon- 
dent is liable to be declared void on this 
ground? 
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9. Whether the respondent or any other 
person with his connivance committed the 
offence of bribery as alleged in paragraph 
15 of the petition ? 

9A. Whether the allegations in para. 15 
constitute bribery within the meaning of 
the Act ? 

10. Whether the offence of bribery was 
committed at the election by any other 
person without the connivance of the res- 
pondent as alleged in paragraph 15 of the 
petition, and if so, whether it materially 
affected the result of the election ? 

11. What reliefs, if any, are the peti- 
tioners entitled to? 

FINDINGS 

, Issue No. 5 of Election Petitions 
Nos 1, 4 and 5 of 1969. 

226. Under this issue in Election Peti- 
tion No. 1 of 1969, the only point raised 
relates to the validity of Section 21 of the 
Act, while, in the other two election peti- 
tions Nos 4 and 5 of 1969, the validity of 
Part III of the Act as a whole is also chal- 
lenged. It was contended that Part III 
of the Act is ultra vires Article 71(1) of the 
Constitution on the ground that it pur- 
ports -to curtail the jurisdiction conferred 
on the Supreme Court to enquire into and 
decide all doubts and disputes arising out 
of or in connection with the election of 
a President or Vice-President by laying 
down certain limitations, such as the 
grounds on which only the election of a 
Presidenf or Vice-President can be chal- 
lenged in an election petition. The ques- 
tion of validity of the Act was considered 
by this Court in Dr. N. B. Khare v. Elec- 
tion Commission of India, 1938 SCR 648 
= (AIR 1958 SC 139), where the Court 
dealt with the contention that the Act and 
the Rules framed thereunder are void on 
the ground that they derogate from the 
jurisdiction of the Supreme Court to en- 

uire into and decide all dispute and 

oubts arising out of or in connection 
with the election of the President or the 
Vice-President. This proposition was sup- 
ported by the argument that, under Sec- 
tion 18 of the Act, the election could be 
set aside only on certain grounds and 
that, further, under clause (b), it could be 
done only if the result of the election is 
shown to has'e been materially affected 
and that these are restrictions on the juris- 
diction conferred by Article 71 (1) and are 
ultra vires. The Court held: 

“Article 71 (1) merely prescribes the 
forum in which disputes in connection 
with the election of the President and 
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V^ice-President would be enquired into. 
It does not prescribe the conditions under 
which the petition for setting aside an 
election could be presented. Under Arti- 
cle 71 (3), it is Parliament that is autho- 
rised to make law for regulating any 
matter relating to or connected with the 
election of the President or Vice-Presi- 
dent, and the Act has been passed by 
Parliament in accordance with this provi- 
sion. The right to stand for election and 
the right to move for setting aside an 
election are not common law rights. They 
miist be conferred by statute and can be 
enforced only in accordance with the 
conditioris laid down therein The con- 
tention that the Act and the Rules dero- 
gate from the jurisdiction of the Supreme 
Court under Article 71 (1) must accord- 
ingly be rejected.” 

Tlie argument advanced was that the 
Court, in giving that decision, incorrectly 
preceded on the basis that Article 71(1} 
merely prescribes the forum for the deci- 
sion of doubts and disputes arising out of 
or m connection with the election of a 
President and Vice-President, and ignored 
the ciraimstance that Article 71 (1) ac- 
tually confers jurisdiction on the Supreme 
Court which jurisdiction cannot be cur- 
tailed by a parliamentary law passed 
under Article 71 (3) as the power of Par- 
liament to pass the law is subject to the 
provisions of Hie Constitution, including 
the provision contained in Article 71 (1). 
The distinction sought to be drawn has 
no force at all. In that case, the Court 
sjiecifically dealt with the argument that 
Article 71 (1) confers jurisdiction on the 
Supreme Court and gave its decision after 
considering this aspect. In any case, even 
if the argument advanced is accepted that 
Article 71 (1) defines the jurisdiction of 
Ihe Supreme Court, the manner in which 
that jurisdiction is to be exercised can 
only be regulated by an Act of Parlia- 
ment passed in exercise of its power 
under Article 71 (3). In exercise of that 
power to r&gulale all matters relating to 
or connected with the election of a Presi- 
dent or Vice-President, Parliament clear- 
ly had the power of laying down the 
grounds on which the election can be chal- 
lenged and set aside, ia addition to other 
matters relating to the election. 

227. In this connection, learned coun- 
sel also wanted to draw an inference from 
the provision in Article 329 (b) of the Con- 
stitution which lays down that no elec- 
tion to either House of Parliament or to 
the House or either House of the Legis- 
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lature of a State shall be called in ques- 
tion except by an election petition pre- 
sented to such authority and in sucli man- 
ner as may be provided for by or under 
any law made by the appropriate Legis- 
lature. The argument was that, in this 
Article, there was specific mention of a 
law made for calling in question an elec- 
tion by an election petition, where- 
as there is no such corresponding 
provision in Article 71 of the Con- 
stitution. The argument advanced is 
clearly misconcehed. In the case 
of elections to either. House of Parliament 
or to the House or either House of the 
Legislature of a State, Parliament exer- 
cises powers to make law wjth' respect to 
all matters relating to or in connection 
with the election under Article 327 and 
not under Article 329 (b). Article 329 (b) 
is a provision which lays down a limita- 
tion on the manner in which an election 
jCan be called in question, while the pro- 
Icedure for calling in question the elec- 
tion, as well as the grounds 'on which 
the election can be called in question, can 
only 'be laid down by Parliament by a 
law passed under Article 327. In -the case 
of Article 71, it appears that no need was 
felt of making a prowsion similar to Arti- 
cle 329 (1^) when Article 71 (1) itself laid 
down the limitation that all doubts and 
disputes aiising out of or in connection 
with the election of a .^resident or- jVice- 
President are to be enquired into and de- 
cided by the Supreme Court whose deci- 
sion shall be final. This limitation does 
not affect or limit the power - of Parlia- 
ment to regulate matters lelating to filing 
of election petitions in the Supreme Court 
and of the ground-, on which the elections 
can be challenged when the Supreme 
Court exeicises its jurisdiction under Arti- 
cle 71 (1). In these circumstances, the 
iargument that Part HI of the Act is ultra 
ivires Article 71 (1) of the Constitution 
Jmust be rejected. 

228. So far as the validity of Sec. 21 
of the Act is concerned, it was challenged 
On the ground that the power of making 
niles suffers from the vice of excessive 
delegation of legislathe powers inasmuch 
as even essential matters of policy are left 
to be prescribed by rules by. the Govem- 
nient and there are no guiding principles, 
so, that the power can be exercised arbi- 
trarily. It was further stressed that, in 
the Act. no piovision similar to Sec- 
tion 169 (3) of the Representation of the 
People Act, 1951 or’ Section 28 (3) 
of the Representation of the People 
1970 S. C./134 XII G— 9 


Act, 1950, was included by Parlia- 
ment so as to require that the Rules fram- 
ed under Section 21 of the Act should be 
laid before each House of Parliament and 
that the Rules should be subject to modi- 
fications or annulment by Parliament. It 
is not possible to hold that Section 21 
suffers from any such defects. Parliament 
laid down the essential matters of policy 
relating to elections, including election 
petitions, in the Act itself and, thereafter, 
in Section 21, delegated the power of 
making rules to the Central Government, 
subject to two principles of guidance. 
One is that the Rules are to be made after 
consulting the Election Commission, and 
the second is that the Rules must be such 
as are needed for carrying out the pur- 
poses of the Act. This second limitation 
clearly requires that the Government, in 
making Rules, has to ensure that the Rules 
are all required for carrying out the pur- 
poses of the Act; and tliat itself is a suf- 
ficient limitation on the exercise of that 
power aibitraiily by the Government. In 
Part II of the Act, the Legisla- 
tuie has laid down the essential regulations 
for bolding the elections, and in Part III, 
similarly, the essential matters relating to 
filing of election petitions and their deci- 
sion, including the grounds on which the 
elections can be challenged, have been 
prescribed by Parliament itself. It is in 
Older' to give effect to these principles 
laid 'down by Parliament itself in tlie Act 
that the Government is to exercise its 
power of making rules. Such power being 
aheady limited by the purposes of the 
Act cannot be held to be unguided or 
even ' arbitrary, e\en though ■ Parliament 
did not. choose to lay down the require- 
ment that the Rules framed must be laid 
on '(he table of the two Houses of Parlia- 
ment and should 'be subject to modifica- 
tion or annulment within a specified pe- 
riod. In fact. Parliament all the time has 
the power of altering the Rules by 
amending the Act' itself in case it disap- 
pioves of 'any of the Rules made by the 
Gox'eniment, while any Rule, which is 
shown to have been made in contraven- 
tion of the provisions of the Act, or for 
any reason other than to give effect to the 
purposes of the Act, uould be declared 
xoid by the Court not on the ground that 
theic was excessh-e delegation of legislative 
power, but that it goes beyond the scop^'' 
of the power confeiTcd on the Govern-, 
merit under Section 21 of -the Act. Sec-| 
tion 21 of the Act itself cannot, therefore,' 
be held to be x'oid on any giound. 
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Issue No. 6 of Election Petitions Nos. 

1, 4 and 5 of 1969. 

229. Under this issue, the petitioners 
challenged the validity of Rule 4 (1) of 
the Rules to the extent that it requires 
that a certified copy of the entry relating 
to the candidate in the electoral roil for 
the Parliamentary constituency in which 
he is registered must accompany the 
nomination paper, and the validity of the 
consequential provision in Rule 4 (2) 
«hich lays do\vn that a nomination paper, 
to which the certified copy referred to in 
sub-r. (l)of this Rule is not attached, shall 
be rejected. This part of Rule 4 (1) is 
challenged on two grounds. One is that 
such a requirement is beyond the rule- 
making power of the Government under 
Section 21 of the Act, and the second is 
that the Rule is arbitrary and unreason- 
able inasmuch as it lays do%vn only one 
single manner of showing that a candi- 
date IS an elector for a Parliamentary 
constituency by filing a certified copy 
of the entry, ruling out all other 
methods, such as filing of the published 
electoral roll itself. On the face of it. the 
first ground raised has no force. Clause 
(d) of sub-section (2) of Section 21 lay* 
down that the Rules made under that sec- 
tion may, in particular, and without pre- 
judice to the genendity of the power 
granted under sub-section (1), provide for 
the form and manner in which nomina- 
tions may be made and the procedure to 
be followed in respect of the presentation 
of nomination papers; and the require- 
ment that a certified copy of the entry, 
showing that the candidate being nomi- 
nated is an elector for a Parliamenlaiy 
constituency which alone makes him eli- 
gible to stand as a candidate for the office 
of President or Vice-President, must ac- 
company the nomination paper falls 
iquarely within this clause, "nie require- 
ment relates to the manner of proving 
(hat the candidate is an elector in a Par- 
liamentary constituency. In any case, 
this provision in Rule 4 (11 would be fully 
covered by Section 21 (I) of the' Act in- 
asmuch as the requirement is for no other 
purpose except of ensuring a smooth and 
proper election to the office of the Presi- 
dent or Vice-President which object can 
be achieved by enabling the Returning 
Officer to ensure that candidates, whose 
nominations are accepted by him, arc eli- 
gible for election. In this connection, 
reference was made to the dedsion of this 
Court in Ranjit Singh v, Pritam Sin^, 
(1966) 3 SCR 543 = (AIR 1966 SC 1626), 
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where the Court had to deal with Sec- 
tion 33 (5) of the Representation of the 
People Act, 1951, and the Court held: — 

“The object of this provision obviously 
is to enable the returning officer to check 
whether the person standing for election 
is qualified for the purpose. The electoral 
roll of the constituency for which the 
returning officer is making scrutiny would 
be with him, and it is not necessary for 
a candidate to produce the copy of the 
ToU of that constituency. But where the 
candidate belongs to another constituen- 
cy, the returning officer would not have 
the roll of that other constituency with 
him and therefore the provision contained 
In Section 33 (5) has been made by the 
legislature to enable the returning officer 
to check that the candidate is qualified for 
standing for election. For that purpose 
the candidate is given the choice either 
to produce a copy of the electoral roll of 
that other constituency, or of the relevant 
part thereof or of a certified copy of the 
relevant entries in such roll before the 
returning officer at the time of the scru- 
tiny, if he has not already filed such copy 
with the'nominntion paper” 

This decision clearly supports the view 
that the requirement in Rule 4 (1) that a 
certified copy of the entry showing that 
the candidate is an elector in a Parlia- 
mentary constituency is necessary in order 
to enable the Returning Officer to check 
whether the candidate is eligible for nomi- 
nation and election. The manner in which 
the Returning Officer should be given the 
necessary information is a matter of detail 
relating to nomination and, consequently 
this Rule is within the scope of the power 
conferred on tlie Central Government to 
make Rules for giving effect to the pur- 
poses of the Act. 

230. Based on this very decision cited . 
above, learned counsel for the peb'tioners 
urged that, in Section 33 (5) of the Repre- 
sentation of the People Act, 1931, the re- 
quirement is the production of either a 
copy of the electoral roll, or of the rele- 
vant part thereof, or a certified copy of 
the "relevant entry in such roll, while, in 
Rule 4 fl) of the Rules, the only manner 
of satisfying the Returning Officer about 
eligibility permitted is the filing of ’a cer* 
tifi^ copy of the entry and, consequent- 
ly, the requirement in Rule 4 (1) is arbi- 
trary and unreasonable. It has to be kept 
in view that the election for the office of 
the President or Vice-President does not 
stand on the same footing as the election 
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for membership of a House of Parliament 
or a House of the State Legislature. In 
the latter case the Retuniing Officer usual- 
ly has the electoral roll of the constitu- 
ency, from which election is to be held, 
with him and, by and large, the candi- 
dates standing from a constituency are en- 
rolled as electors in the same constitu- 
ency. Pror-ision had to be made in Sec- 
tion 33 (5) of the Representation of the 
People Act, 1951, for those limited cases 
where the candidate stood for election 
from a constituency diflFerent from the one 
in yvhich he is enrolled as an elector. In 
the case of election for the office of Pre- 
sident or ^^ice-President, any elector en- 
rolled in the electoral roll of any Parh'a- 
mentary constituency in India is entitled 
to stand as a candidate, and it is clear 
tliat the electoral rolls of those constitu- 
encies will not be w ith the Returning Offi- 
cer. In every case, therefore, it would 
be necessary that some evidence should 
be available widi the Returning Offi- 
cer so as to enable him to ensure tliat 
the candidate is eligible for election. In 
order to make certain that the election 
proceeds smoothly and to minimise the 
chances of disputes or doubts arising, the 
requirement laid dowm in Rule 4 (1) is 
that a certified copy of the entry alone 
should be accepted as the proper proof 
for showing eligibility of the candidate. 
Electoral rolls are subject to revision from 
time to time. At the general elections, 
they , are fully rerised and, then, subse- 
quent alterations are made in them as 
occasions arise. The election to the office 
of a President or \ice-President may not 
coincide with or be very close to the time 
when there is general revision of the elec- 
toral rolls, so that the electoral rolls print- 
ed and published nearabout the time of 
general, elections may be out of date by 
the time the election for the office of a 
President or Vice-President is held. The 
published electoral roll may, therefore, be 
misleading if it is allow'ed to be filed 
before the Returning Officer to show' eli- 
gibility in the case of a Presidential or 
Vice-Presidential election. That seems' to 
be the reason why Rule 4 (1) lays down 
that a certified copy of the entrv' alone 
will be the proper manner of satisfying 
the Returning Officer of the eligibility of 
the candidate. The original electoral roll, 
of course, cannot be produced as there is 
only one original which is retained either 
by the Electoral Registration Officer or 
in the office w’here the Chief Electoral 
Registration Officer directs it to be pre- 


served in accordance w'ith the Rules fram- 
ed under the Representation of the 
People Act, 1950. In such circumstan- 
ces, if the rule-making authority did not 
consider it safe to rely on printed copies 
of the electoral rolls issued generally at 
the time of general elections to Parlia- 
mentary constituency, it cannot be said 
that the autlioritj' acted arbitrarily or un- 
reasonably. The smoothness of the elec- 
tions could only be ensured by requiring 
the filing of a certified copy of the entry 
w'hich w'ould be immune from any doubt 
or challenge. The mere fact that the re- 
quirement of R. 4 (1) of the Rules differs 
from the requirement of Section 33 (5) of 
the Representation of the People Act, 
19.51, cannot be a ground for hold- 
ing tliat Rule 4 (1) lays down an unreason- 
able restriction, so that this Rule must 
be held to be \alid. Rule 4 (2), which 
piescribes the consequence for non-com- 
pliance with the requirement of Rule 4 (1), 
must also be held to be A'alid as it is in- 
tended merely to make the valid Rule 4 
(1) effective. 

281. The next challenge is to the vali- 
dity of Rule 4 (3) and the consequential 
Rule 6 (3) (e) of the Rules. Rule 4 (3) lays 
down that no elector shall subscribe, whe- 
ther as proposer or as seconder, more than 
one nomination paper at any election, and 
Rule 6 (3) (e) is the consequential prow- 
sion laying dowm that the Returning Offi- 
cer shall reject a nomination paper on the 
ground tliat the proposer or seconder has 
subscribed, whether as proposer or secon- 
der, another nomination paper received 
earlier by the Returning Officer at the 
same election. Tire validity of Rule 4 (3) . 
has been impugned on the ground that it 
is in derogation of the rights conferred 
on a candidate or on electors by Sec- 
tion 5 (2) of the Act. Section 5 reads as 
follow's: — 

"5. Nomination of candidates. — (1) Any 
person may be nominated as a candidate 
for election to the office of President or 
Vice-President if he is qualified to be 
elected to that office under the Consh'tu- 
tion. 

(2) Each candidate shall be nominated 
by a nomination paper completed in the 
prescribed fonn and subscribed by tire 
candidate himself as assenting to tire nomi- 
nation and by two electors as proposer 
and seconder.” 

The argument is that every candidate, 
under Section 5 (2), has a right to be 
nominated by any rivo electors as propo- 
ser and seconder w'ithout any limitation 
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as to who those two electors are and irres- 
pective of those electors having done any 
act, such as having proposed or seconded 
another candidate It is also urged that 
this provision confers a right on ewry 
elector to subscribe a nomination paper 
as proposer or seconder without any limi- 
tation as to the number of nomination 
papers which can be so subscribed by 
him. 

232. The submission that Section 5 (2) 
should be read as conferring any right 
either on the candidate or on the electors 
in respect of signing of nomination papers 
cannot be accepted. On the face of It, 
the provision made in Section 5 relates to 
procedural matters leading up to the exer- 
cise of electoral rights of a candidate or 
an elector. The filing of nomination paper 
only regulates the manner in which a 
candidate is to signify the fact that he 
desires to be elected, and the provision for 
the nomination paper being signed by 
two electors as proposer and seconder is 
meant only to indicate to the electors in 
general that the candidate is being pul 
forward for election by at least two elec- 
tors. The nomination paper also serves 
the purpose of informing the Returning 
OfficeT who are the candidates, so that 
appropriate steps can be taken for hold- 
ing the poll by having ballot papers 

E Tinted and appropriate number of ballot 
oxes provided. The language of Sec- 
tion 5 (2) itself shows that it was while 
prescribing the manner of subscribing a 
npmination paper that Parliament laid 
dotVn that it should be subscribed by the 
candidate himself as assenting to the 
nomination and by two electors as propo- 
ser find ieconder. Had there been an in- 
tention to confer a right on any of them, 
the Ijinguage woiild have been different 
gVwig'-sciA yriini:A’tOTi kry 
what the candidate and the electors arc 
entitled to do in respect of a nomination 
paper.' ' Obviously,' Section 5 only lays' 
down the essential ingredients of the pro- 
cess of nomination, Ie.lving the details of 
the manner of nomination to be Oiled up 
by Rules made by the Government under ' 
Section 21 of the Act. Rule 4 (3), which 
requires , that no elector shall subscribe, 
wljether as proposer or seconder, more 
than ohe.nominatfon paper at any elec- 
tion, is, thus, supplementary fo Section 5 
(2) as containing a more detailed direc- 
tion in respect of filing of nomination 
papers. < - ^ ’ 

.233. .In this connection learned coun-. 
sel for the petitioners referred to the ded- 
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sion of this Court in Amolak Chand v. 
Raghuveer Singh, ( 1968 ) 3 SCR 246 = 
(AIR 1968 SC 1203 ), in which a similar; 
provision contained -in Section 33 of the 
Representation of'the People Act, 1951 , as‘. 
amended by the Amending Act 27 of 
1956 , came up for consideration. ' Prior to 
the Amending Act 27 of 1956 , Section 33 , 
dealing with tins subject, specifically laid 
down that any person, whose name is re-' 
gistered in the electoral roll of the con- 
stituency and who is not subject to any 
disqualification mentioned in Section 16 of 
the Representation of the People Act, 
1930 , may subscribe as proposer or se-' 
conder as many nomination papers as 
tliere arc vacancies to be filled, out no 
more, and there was also a consequential ' 
provision in Section 36 (7) (b) which laid 
down that, where a person has subscrib- 
ed, whether as proposer or seconder, a 
larger number of nomination papers than 
there are vacancies to be filled, those of 
the papers so subscribed which have been 
first received, up to the number of vacan- 
cies to be filled, shall be deemed to be 
valid. These proxlsions were omitted by 
the Amending Act 27 of 1956, and there- ' 
after, the language of Sectibn 33 became ‘ 
similar to that of Section 5 (2) bf the Act 
inasmuch as it required the candidate to 
deliver to. the Reluming Officer a nomi-' 
nation paper completed in the prescribed 
form and signed by the candidate and by 
an elector of the constituency ns proposer.* 
TTic question arose whether, if a -single' 
elevtOT signed more than 'one nomination 
paper as a proposer, any of the nomina- 
tion p.ipers could be held to be invalid. 
Tlie Court held that, after the enactment 
of the Amending Act 27. of 1936,'there was ' 
no ban in Section 33 on an elector sign- 
ing more than one nomination paper and,"' 
coiiscq,iw!nrly, U .m elftidtot w/axe? 

than one nomination paper, all the nomi- 
nation papers would be valid. That case' 
is. thus, limited to the question whether 
there is mr is ' no ban on an elector sign- 
ing more than one nomination paper as a 
proposer. It did not lay down that every 
elector had been conferred a right to'sign’’ 
the nomination paper of more than one 
candidate as a proposer. 3Vhile no right 
can be read as having been conferred by 
such a provision, there will be nojaarito a 
rule being made by the rule-making au- ' 
thorily limiting the number of iiominalion , 
papers to be signed by each elector as a' ' 
proposer or a seconder. In ia6t. Rules ' 
are always meant to 'fill in details of pro- 
cedure in respect of wliich the Act does 
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not contain specific provisions. The Rules 
are meant to supplement the provisions 
of the Act and to deal with matters inci- 
dental, in respect of which there is no 
definite provision made in the Act itself. 
iThe fact that there is no ban in Sec- 
tion 5 (2) of the Act on an elector signing 
more than one nomination paper as a pro- 
poser or a seconder does not, therefore, 
mean that Rule 4 (3) of the Rules could 
not have been competently made by the 
Government. Rule 4 (3), on the face of 
it, contains a very reasonable direction. 
If there is only one vacancy for which 
election is to be held, an elector can rea- 
sonably be expected to nominate only one 
candidate as proposer and put him for- 
ward before the other electors as a suit- 
able person to be chosen. Similarly, when 
seconding a nomination paper, an elector 
indicates his preference for that candidate 
to the general electorate which is to cast 
votes at the election. If the indication of 
such choice is restricted to as many candi- 
dates as there are vacancies, the provision, 
is, on the face of it, salutary and condu- 
cive to proper election. 

234. The historical background of the 
Rules relating to elections in India also 
bears out that such a provision has always 
been considered desirable. The earliest 
Rules that have been brought to our 
notice are the Electoral "Rules and Regu- 
lations made for elections to the Legisla- 
tive Assembly at the Centre and to the 
Legislative Councils of Provinces under 
the Government of India Act. The Rules, 
as revised up to 25th August, 1934, made 
by the Central Government, contain a 
provision in Rule 11(3) of Part IV, similar 
to 'that of Section 5 of the Act, by laying 
down that the nomination paper shall be 
subscribed by the .candidate himself as 
assenting to the nomination and by two 
persons as proposer and seconder whose 
names are registered on the electoral roll 
of the constituency. This is followed by 
sub-rule (4) which limits the num- 
ber of nomination papers to be 
subscribed as proposer or seconder 
by an elector to the number of 
vacancies to be filled btit no more. These 
two requirements having’been laid down 
by the Rules, the further procedure was 
governed by the Regulations made for 
each Pro\’ince for conducting the elec- 
tions in that Province even in respect of 
the Central Legislative Assembly. In the 
Presidency of Madras, Regulation 7 (1) (iii) 
empowered the Returning Officer to re- 
fuse any nomination on the ground that 
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there has been a failure on the part of 
the candidate or his proposer or seconder 
to comply with any of the provisions of 
Rule 11; and it was in exercise of this 
power that the Returning Officer could 
reject the nomination paper signed by an 
elector or proposer in excess of the num- 
ber of vacancies. For the Presidency of 
Bombay, a similar provision was made in 
Regulation 3 of the Legislative Assembly 
(Bombay) Electoral Regulations dated 13th 
September, 1923, for rej'ection of the nomi- 
nation paper bv the Returning Officer. 
The corresponding provision for the Pro- 
vince of Bengal was contained in Regu- 
lation 20, for United Provinces in Regula- 
tion 9, for Punjab in Regulation 4; for 
Burma in Regulation V; for Bihar and 
Orissa in Regulation 24; for the Central 
Provinces in Regulation 4; and for Delhi 
in Regulation 5, All these Regulations 
were made under Rule 15 of the Legis- 
lative Assembly Electoral Rules. Thus, 
the principle that an elector should not 
sign nomination papers as proposer or 
seconder in excess of the number of 
vacancies was observed throughout India. 
Similar provisions existed in the various 
Provinces in respect of elections to be 
held to the Legislative Councils of the 
Provinces. Later, when the Council of 
State came into existence after the Gov- 
ernment of India Act, 1935, provision was 
made in Rule 11 (4) limiting the number 
of nomination papers, which could be sub- 
scribed by an elector as proposer or 
seconder, to the number of vacancies to 
be filled and no more. Even in the Re- 
presentation of the People Act, 1951, 
when first enacted, there was a similar 
provision. The Act, with which we are 
concerned, was passed in 1952 in this 
state of legislation and it is obvious that 
Parliament, when enacting Section 5 left 
it to the rule-making authority to make 
detailed provisions of this nature. 

235. It may also be mentioned that a 
similar provision exists in the Rules gov- 
erning elections in England. The Act in 
question is the Representation of the 
People Act, 1949, and the Rules for Con- 
duct of Elections were contained in the 
Second Schedule to that Act. Rule 8 (1) 
of the Second Schedule was similar to 
Section 5 (2) of the Act laving down that 
the nomination paper shall be subscribed 
by two electors as proposer and seconder, 
and bv eight other electors as assenting to 
the nomination. Rule 8 (5) laid down the 
limitation that no person shall subscribe 
more than one nomination paper at the 
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same election and, if he does, his signa- 
ture shall be inoperative on any paper 
other than the one first delivered. The 
provision is not only similar, but it is sig- 
nificant that, when laying down the limi- 
tation in Rule 8 (5), the language used 
indicates that no right on an elector to 
subscribe as proposer and seconder any 
number of nominations was envisaged as 
having been conferred by Rule 8 (1). If 
we were to bold that Rule 8 (1), which is 
similar to Section 5 (2) of the Act, con- 
ferred a right on an elector to subscribe 
any number of nomination papers as pro- 
poser and seconder, Rule 8 (5) would have 
contained words indicating that it will 
override the provisions of Rule 8 fJ). This 
could have been done either by making 
Rule 8 (1) subject to Rule 3 (S), or by slat- 
ing in Rule 8 (5) that it shall prevail not- 
withstanding anything contained in R. 8 
(1). There was, in fact, no need to use 
such qualifying words, because Rule 8 (1) 
could not De interpreted as conferring a 
right on an elector to subscribe rpore than 
one nomination paper as proposer or 
seconder, so that Rule 8 (5) was not a limi- 
tation on any right conferred by (he ear- 
lier sub-mle. In these circumstances, it 
must he held that Rule 4 (3) of the Rules 
was .validly made by the Government in 
exercise of its rule-making power under 
Section 21 of the Act. That Rule being 
valid. Rule 6 (3) (e) of the Rules, vvhfcn 
Is consequential, must also be held to ^ 
valid. 

Issue No. 1 in Election Petitions Nos. 1, 

4 and 5 of 1969 

236. These issues between them raise 
the question of the validity of the rejec- 
tion of the nomination papers of three 
persons Shri Shiv Kirpai Singh, Shri Cha- 
rah Lai Sahu and S'nfi Togi "Raj. The 
nomination paper of Shri Shiv Kirpai 
Singh was rejected on the ground that it 
was not accompanied by a certified copy 
of the ' entry relating to him in the elec- 
toral roll for the Parliamentary constitu- 
ency in which he w’as registered. Instead, 
his nomination paper was accompanied by 
a few printed sheets purporting to be 
part of the electoral roll of that consti- 
tuenev' containing bis name as an elector. 
It has alreadv been held above, when 
dealing with Issue No. 6, that Rule 4 (1), 
requiring that the nomination paper must 
be accompanied by a certified copy of 
the electoral roll 'containing the entry 
relating to the candidate is valid and 
mandator}’. Since there was clear non- 
compliance with that Rule, the rejection 
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of the nomination paper of Shri Shiv Kir- 
pai Singh was correct and justified. 

237. The nomination paper of Shri 
Charaii Lai Sahu w'as rejected on the 
ground that he was less than 35 years of 
age on the date of nomination. The 
nomination paper was, no doubt, accom- 
panied by a certified copy of the entry in 
the electoral roll in which his age was 
shown as 32 years on 1st January, 1966. 
The Returning Officer had some doubt 
whether Shri Charan Lai Sahu had com*, 
pteted the age of 35 years and, conse- 
quently, he asked Shri Charan Lai Sahu, 
who W’as present at the time of scrutiny, 
to state his date of birth. He gave in 
writing that his date of birth was 15th 
March, 193-5. According to this date of 
birth given by Shri Charan Lai Sahu him- 
self in his own handwriting to the Re- 
turning Officer, he was clearly below 35 
years of age on the date of nomination. 
The nomination paper was rejected on 
this ground. The rejection is based on 
Shri Charan Lai Sahu’s own statement 
given before tlie Returning Officer; and it 
is significant that in none of these elec- 
tion petitions has any assertion been made 
that, in fact, the age of Shri Charan Lai 
Sahu was more thgn 35 years on the date 
of nomination. Tlie only attempt made 
is to challenge the order of the Return- 
ing Officer on the ground that the entry 
, in the electoral roll showed that he was 
qualified as a candidate, having attained 
the age of 35 years. That entry is of little 
value after Shri Charan Lai Sahu’s own 
statement in writing indicating that he 
was less than 35 years of age. While no 
election petitioner is prepared to assert 
and prove that Shri Charan Lai Sahu had 
in Fact completed 35 years on the date of 
rATOutaaJtiAw, vt V.'i.'. Va bftVl 
rejection of his nomination paper was 
fully justified and correct. 

235. So far as the rejection of the nomi- 
nation paper of Shri Yogi Raj is concern- 
ed, his nomination paper was rejected on 
the ground that he had been proposed and 
seconded by the same electors who had 
proposed and seconded another candidate, 
Shri Rajbhoj Pandurang Nathuji, and the 
nomination of the latter was received 
earlier by the Returning Officer. Tbe Re- 
turning Officer rejected the nomination 
paper by an order made in accordance 
with Rule 6 (3) (e) read with Rule 4 (3) 
of the Rules. Tlie correctness of this 
order was challenged on the ground that 
these Rules are ultra vires the Act. In 
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dealing wth Issue No. 6 it has already 
been held that these Rules are valid and 
are not in contravention of Section 5 (2) 
of the Act. The rejection of his nomina- 
tion paper, based on these valid Rules, 
was justified and, consequently, it cannot 
be held that his nomination paper was 
wrongly rejected. 

Issue No. 2 in Election Petitions Nos. 1 
and 5 and Issue No. 3 in Election Peti- 
tion No. 4/1969. 

239. The acceptance of the nomina- 
tion paper of the respondent has been 
challenged on the ground that his nomi- 
nation paper was not accompanied by a 
certified copy of the entry relating to him 
in the Parliamentary constituency in which 
he was registered. After examining the 
certified copy filed, it is not possible to 
accept the submission, b'^cause, on the 
face of it, it is a certifi ;d copy of the 
electoral roll issued by die appropriate 
authority. These issues are, therefore, de- 
cided against the elecl/on petitioners. 

Issue No. 3 in Election Petitions Nos. 1 
and 5 and Issue No. 2 in Election Peti- 
tion No. 4/1969. 

240. Under these issues, the validity of 
the acceptance of the nomination papers 
of four candidates, Shri Rajbhoj Pandu- 
rang Nathuji, Shri Santosh Singh Kachh- 
waha. Pandit Babu Lai Mag and Dr. Ram 
Dulare Tripathi, was challenged. In Elec- 
tion Petition No. 5 of 1969, the nomina- 
tion paper of Shri Rajbhoj Pandurang 
Nathuji was challenged on two grounds, 
but one of the grounds was gi\’en up, and 
the only ground, which was pressed and 
which was also common to other election 
petitions, was that the copy of the elec- 
toral roll, which accompanied his nomina- 
tion paper was not certified by the appro- 
priate officer. Tliis submission was made 
on the wrong basis that the Rules requir- 
ed that the certified copy must be issued 
either by the Electoral Registration Officer 
or the Assistant Electoral Registration 
Officer. The copy was, in fact, issued by 
one Shri M. V. Madke witli a rubber seal 
under it showing that he was functioning 
as Tehsildar, Poona City. It appears that 
the permanent Tehsildar of Poona Cit)' 
was the Assistant Electoral Registration 
Officer, but at the time of the issue of 
the copy, he happened to be absent and 
Shri M. V. Madke, who was Aval Karkun, 
was acting in his place. Since Shri M. V. 
Madke was acting in place of the Teh- 
sildar, he was also in charge of the elec- 
toral rolls which were in his custody. He 


was further empowered to exercise all the 
powers given to the Tehsildar. He, there- 
fore, was competent to issue the certified 
copy in two capacities, viz., (1) as exer- 
cising powers of the Tehsildar conferred 
on him while he was acting in place of 
the permanent Tehsildar and (2) in the 
capacity of custodian of the document of 
which the copy was required. There is 
nothing in the Rules framed under the 
Act, or under the Representation of the 
People Act, 1950 and Rules framed there- 
under, requiring that a certified copy of 
the electoral roll must necessarily be issu- 
ed by either an Electoral Registration Offi- 
cer or an Assistant Electoral Registration 
Officer. Every government sen^ant, who 
has custody of a document, is competent 
to issue certified copies of that document, 
so that the certified copy issued by Shri 
M. V. Madke was a valid and good copy 
and there was no reason for rejection of 
his nomination paper. It was rightly ac- 
cepted. 

241. In the case of Shri Santosh Singh 
Kachhwaha, the only ground pressed was 
that his nomination paper was signed by 
the proposer and the candidate on 16th 
July, 1969, while the seconder signed it 
on 21st July, 1969. Thereafter, the candi- 
date himself presented this nomination 
paper to the Returning Officer on 23rd 
July, 1969. His case may be considered 
with tliat of Pandit Babu Lai Mag in 
which also the ground for challenging the 
validity of the nomination paper is simi- 
lar. His nomination paper was signed by 
him on 18th July, 1969, while both the 
proposer and the seconder signed it on 
21st July, 1969. Thereafter, Pandit Babu 
Lai Aiag himself presented the nomina- 
tion paper to the Returning Officer. The 
point raised was that, in one case, the 
seconder signed the nomination paper 
after the candidate, while, in the other 
case, both the proposer and the seconder 
signed after the candidate had done so. 
The nomination paper shows that the 
candidate, when signing, purports to "as- 
sent to this nomination”. It was urged 
that a signature in token of such assent 
to that particular nomination must be 
made by a candidate after both the pro- 
poser and the seconder have signed. Reli- 
ance was placed in this connection on the 
decision in Harmon v. Park, (1881) 7 QBD 
369. In that case, the question arose 
about the validity of a nomination paper 
of a candidate Mark Harmon which, when 
initially presented, had ihe name of Wil- 
liam Ball as proposer, together with sig- 
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natures of the seconder and eight bur- 
gesses as assenting parties to that nomina- 
tion. TJie eJerh, on looking at the burgess 
roil, found that the name of William Ball 
was on the list of electors, but it was 
noted in the margin “not entitled to \'Ote 
here". At the time of presentation, one 
John Green, a duly enrolled burgess, hap- 
pened to come into the office and, seeing 
the nomination paper signed by Ball, and 
knowing that the name of William Ball 
was not on the burgess roll as a person 
entitled to vote struck out Ball’s signature 
and inserted bis own name in lieu thereof. 
At that time, Ball the original proposer, 
the seconder and the assenting burgesses 
were not present Green handed in his 
nomination paper to the towm clerk. It 
was in these circumstances that the nomi- 
nation paper was held to be im'alid. 
Grove, J., held. — 

"The argument for the appellant was 
that these eight persons assent to the no- 
mination of the candidate as a proper per- 
son to be nominated, an argument which 
if carried to its full extent must Involve 
the proposition that the assenting burges- 
ses may subscribe a nomination paper with 
the names of proposer and seconder in 
blank. But the assents required by the 
Act are to the nomination in the form in 
which it is wTitten so that any penon 
assei\ting may first see who is proposer 
and seconder. It may well induce them to 
give their assent if they find that the propo- 
ser and seconder are good and responsiole 
penons.in whom they may trust. I think, 
therefore, that the nomination was had, 
and the name of the appellant properly 
rejected as a candidate”. 

Lindley, J., agreeing with him said: — 

“The Act of Parliament requires that 
the eight burgesses ' shall assent to the 
nomination. ^Vfiat then is the nomina- 
tion in writing to which they assent? 
.The nomination consists in filling up the 
name of the candidate on the nomination 
form, with the signatures of the proposer 
and , seconder. The argument for the 
petitioner comes to this, that the ei^t 
persons might sign even before the name 
of the candidate was on the nommalion 
paper. This is not the kind of assent re- 
quired by the statute. The nomination 
must precede the assent, the assent must 
not precede the nomination.” 

Thus, in that case^ the nomination paper 
was held to be invalid, because the sig- 
Tiahtre of John Green, who W’as ultimately 
the proposer, was pul on ‘the nomination 
paper after the seconder, the candidate 
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and the eight assenting burgesses had all 
signed it. However, the point to be 
noticed is that, in. that case, the invali- 
dity was found because the circumstances 
in which John Green substituted his name 
ns the proposer showed that the assenting 
eight burge.sses had no kmowledge at all 
that he bad become the proposer, as they 
had only assented to the nomination sign- 
ed hv William Ball John Green substitut- 
ed his name for that of William Ball in 
the absence of the burgesses. On this 
ground, it was held that the nomination 
paper could not be held to contain in it 
the assent of the eight burgesses. That 
case Is distinguishable from the present 
case In ihe present case, when the can- 
didates concerned signed in token of their 
assent before the proposers or .the secon- 
ders had signed their nomination papers, 
the candidates knew that they were as- 
senting to be put forward as candidates at 
flic election and, subsequently, after the 
proposers and seconders had signed their 
nomination papers, they themselves took 
those nomination papers and presented 
them before the Returning OlBcer. Clear- 
ly, therefore, they indicated their assent 
to being nominated by the particular pro- 
posers and seconders, who signed tneir 
nomination papers, b)’ taking the step, 
after their signatures, of carrying the 
nomin.illon papers to the Returning Offi- 
cer and presenting them as valid nomina- 
tions. 

242. .There is further the circumstan- 
ce that, thou.gh, in England, in the parti- 
cular circumstances of the case'i'n fl881) 
7 QBD 369 (supra), it was held that a 
iiorhination paper w'as invalid if signed by 
the proposer after it had been signed by 
'eight burgesses in token of their assent, 
the law as to nominations in India has 
Ifiroughoiil, been interpreted differently. 
As early as the year 1922, when also the 
provesion in respect of signing of nomi- 
nalidn papers was similar, it was held by 
the Election Tribunal in Jamuna Prasad 
V. Sri Krishna Prasad, (186-1-1935) 2.Doa- 
bia's E. G. at p. 7 Case No. 121 (1935 
Edn.) that: 

"there is no nile as to the order in 
which names should be signed. On the 
other hand, the subscription by the candi- 
date is mentioned in the rule before that 
- by the proposer-and seconder. \Ve should 
not read into the w'ords of' the rule any 
words which do not exist and say that the 
proposer and the seconder must sign their 
names before the subscription by the 
candidate himself; when the .requirement 
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is merely that the candidate must also 
subscribe to the paper as assenting to the 
nomination, that is to say, the naming of 
himself as a candidate for the constitu- 
ency. What has been done by the peti- 
Uoner does not offend the words or the 
spirit of the rule.” 

The Election Tribunal also took notice of 
the decision in (1881) 7 QBD 369 (snpra) 
and distinguished it on the ground that 
that case could not apply where the sub- 
scription by the candidate himself and the 
making of signatures by the proposer and 
the seconder had only to be considered, 
while theie was no question of assent of 
other irersons like eight burgesses. 

243. The same view was taken in the 
)'ear 1924 by the Election Tribunal in the 
case 'of Prosanna Kumar Das Gupta v. 
Chittaranjan Das, (1864-1935) 2 Doabia’s 
E. C. at p. 73 Case No. 120 (1955 Edn.). 
In that case also, the Tribunal distinguish- 
ed the decision in (1881) 7 QBD 369 
(supra) and, in addition, referred to the 
decision in Co.x v. Davies, (1898) 2 QBD 
202. In the latter case, Grantham, J., had 
occasion to deal with a situation very 
similar to the one in the present case. 
He held: — 

"The language of the present rule is not 
the same as that of the section upon which 
those cases were decided. It would re- 
quire a good deal to con\'ince me that there 
is anything wrong in a candidate filling 
his own name in after those of his pro- 
poser and seconder. In my own practi- 
cal e.xperience of elections it is a thing 
which is constantly done. If the signa- 
tures of the proposer and seconder were 
used for the purpose of filling in the name 
of a candidate that they did not intend, 
that would be another matter. (1881) 7’ 
QBD 369 was a very different case from 
this”. 

In this case, the validity of the nomina- 
tion paper was being challenged on the 
ground that the candidate had filled in his 
owm name after the proposer and secon- 
der had already signed it and, yet, it was 
held that the nomination paper was valid 
on the ground that there was nothing to 
show that the proposer and seconder did 
not intend to nominate that particular 
candidate. In the present case, there is 
nothing to show that the candidates did not 
intend to be nominated by the proposers 
and seconders who had signed their nomi- 
nation papers after they had signed them 
in token of their assent. On the other 
hand, as indicated above, it must be held 


that 'the candidates actually signified their 
assent to being nominated by fhe propo- 
sers and seconders, who had signed ear- 
lier, by piesenting the nomination papers 
themsehes to the Returning Officer. 

244. Another Election Tribunal, in the 
year 1946, anived at the same decision in 
the case of Mahant Digvijai Nath v. Sri 
Prakash, (1935-51) Election Cases, at p. 
147 case No. 24. In that case also, the 
candidate had signed the nomination 
paper before it was signed by the propo- 
ser and seconder. The Triounal placed 
leliance on the decision in (1864-1935)' 2 
Doabias E. C. at p. 7 Case No. 121 (1955 
Edn.) (supra) and held; — 

‘‘E\'en if it is assumed that strictly 
sireaking the candidate must sign his 
name after the proposer and seconder 
have signed it, there is no direction in the 
rules that it should be so and that there 
is no ‘■]n\'alidating consequence” provided 
for in the rules in case this has not been 
done.” 

In fact, the Tribunal went to the extent 
of holding that: — 

"It is not open to the returning officer 
to enquire in what order the signatures 
had been made so long as the signatures 
are not found to be not genuiue or obtain- 
ed by fraud.” 

In that case also, the Tribunal took notice 
of the rivo English decisions in (1881) 7 
QBD 369 (supra) and (1898) 2 QBD 202 
(supra) and inferred that it cannot be held 
that there is any natural order in which 
nomination paper should be filled up and 
signed and, unless there is something 
specific in the Rules, the fact that a can- 
didate gives his assent on the nomination 
paper before the proposer and seconder 
had signed it or before the other entries 
had been completed is of no consequence. 
Thus, when the Act was enacted in 1952, 
the law in India, as administered by 
various Election Tribunals, was clear that 
the order, in which signatmes are made on 
a nomination paper by the candidate, the 
proposer and the seconder, is immaterial 
and no nomination paper would be in- 
valid if the signatures are made by the 
candidate before the proposer and the 
seconder signed it. The Legislature, when 
enacting the Act, must be presumed to 
know that this was the law as interpret- 
ed in India and, consequently, when the 
language incorporated in Section 5 (2) of 
the Act was used, it must have been in- 
tended that nomination papers would not 
be invalid by reason of the candidate 
making his signature before the proposer 
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and the seconder. Even subsequently, a 
similar provision in the Representation of 
the People Act, 1951, and the Rules 
framed thereunder for conduct of elec- 
tions and election petitions, was inter- 
preted in the same manner by the Election 
Tribunal in the case of Yamuna Prasad v. 
Jagdish Prasad Khare, (1937-1958) 13 ELR 
1 (SC). Consequently, it cannot be held 
that, in the present case, the nomination 
paper of Shri Babu Lai Mag was invalid 
because he signed his nomination paper 
before it was signed by the proposer and 
seconder, or that the nomination paper of 
Shri Santosh Singh Kachhwaha was invalid 
because he signed his nomination paper 
before his seconder had signed it. The 
nomination papers of both these candi- 
dates, were therefore, rightly accepted. 

243. So far as the nomination paper 
of Dr. Ram Dulare Tripathi is concerned, 
the allegation was that it did not appear 
to bear the signature of the proposer and 
the seconder, because a mere look will 
make it clear ex facie that the whole of 
the nomination paper, including the sig- 
natures of the proposer, the seconder, and 
the candidate are in the handuTiting of 
one person. This allegation was contro- 
verted by the Returning OfRcer in his 
counter-affidavit who has sworn that it 
did not appear to him that all the signa- 
tures were in one handwriting and that he 
was satisfied that the nomination paper 
had been properly proposed, seconded and 
signed. After his counter-alHdavit, when 
the petition was argued, learned counsel 
for the petitioners did not press thb issue 
and did not try to produce any evidence 
to show that the signatures of the propo- 
ser, the seconder, and the candidate were 
not genuine. Consequently, the accept- 
ance of the nomination paper of Dr. Ram 
Dulare Tripathi was hot invalid. 

Issue No. 4 in Election Petition No. I 
of 1969 and Issue No 7 in Election Peti- 
tions Nos. 4 and 3 of 1969. 

246. The ground covered by these 
issues is sought to be raised on the basis 
of the prorisions contained in Article 54 
of the Constitution read with the defini- 
tion of 'State" contained in Clause (58) of 
Section 3 of the General Clauses Act, 
1897. It was urged that, under Art. 54, 
the Electoral College consists of the elect- 
ed members of both Houses of Parlia- 
ment, and the elected members of the 
Legislative Assemblies of the States. 
Relying on the definition of "State" in 
Section 3(58) of the General Clauses Act, 


it is argued that Union Territories are also 
States and, consequently, the elected 
members of the Legislative Assemblies of 
the Union Territories must also be includ- 
ed in the Electoral College. Their omis- 
sion is a material irregularity which 
vitiates this election. 

247. There are two reasons why, on 
the face of it, this submission has to be 
rejected as untenable. Article 54, no 
doubt, lays dowm that all elected mem- 
bers of the Legislative Assemblies of the 
SLites are to be included in the electoral 
college, but the word "States” used in this 
Article cannot include Union Territories. 
It is true that, under Article 367, the 
General Clauses Act applies for interpre- 
tation of the Constitution as it applies for 
the interpretation of an Act of the Legis- 
lature of the Dominion of India; but that 
Act* has been applied as it stood on 26th 
January’, 1950, when the .Constitution 
came into force, subject only to any ad- 
aptations .and modifications that may be 
made therein under Article 372. The 
General Clauses Act, as it was in 1950 
and as adapted or modified under Arti- 
cle 372, did not define 'StateT so as* to in- 
clude a Union Territory. The Constitu- 
tion was amended by the Constitution 
(Seveplh Amendment) Act, 1956, which In- 
troduced Article 372-A in the Constitution 
permitting adaptations and modifications 
of all laws which may be necessary or ex- 
pedient for the purpose of bringing the 
provisions of the law into accord with the 
Constitution as amended by the Seventh 
Amendment Act, 1956. . It was in exercise 
of this power under Article 372-A that 
Section 3 (58) of the General Clauses Act 
was amended, so that, thereafter, "States" 
as defined included Union Territories also. 
The new definition of “State" in Section 3 
(55) of the General Clauses Act as a result 
of modifications and adaptations under 
Article 372-A would, no doubt, apply to 
the interpretation of all laws of Parlia- 
ment. but it cannot apply to the inter- 
pretation of the Constitution, because 
Article 367 was not amended and it was 
not laid down that the General Clauses 
Act, as adapted or modified under any 
Article other than Article 372, will also 
apply to the interpretation of the Consti- 
tution. Since, until its amendment in 1956, 
Section 3 (58) of the General Clauses Act 
did not define "State” as including Union 
Territories for purposes of interpretation 
of Article 54, the Union Territories can- 
not be treated as included in the word 
"State". 
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248. The second reason why it must be 
held that members of Legislatures of 
Union Territories cannot form part of the 
electoral college under Article 54 is that 
that Article confines the electoral college 
to members of Legislative Assemblies of 
tile States and there are no Legislative As- 
semblies in the Union Territories. Under 
Article 168, for every State there is to be 
a Legislature which shall consist of the 
Governor, in certain States two Houses, 
and in some other States one House. The 
Article further lays down that where there 
are two Houses of Legislature; one is to 
be known as the Legislative Council and 
the other as the Legislative Assembly and, 
where there is only one House, it is to be 
knowi as the Legislative Assembly. On 
the face of it only members of Houses 
known as Legislative Assemblies under 
Article 168 can be members of the Elec- 
toral College under Article 54. In ’the 
case of Union Territories, the provision 
for Legislatures is contained in Arti- 
cle 239-A, but that Article does not men- 
tion that any House of the Legislature 
created for any of the Union Territories 
will be kno^vn as a Legislative Assembly. 
All that that Article lays down is that 
Parliament may, by law, create a body, 
whether elected or partly nominated and 
partly elected, to function as a Legisla- 
ture for the Union Territory. Such a 
Legislature created by Parliament is not 
a Legislative Assembly as contemplated 
by Article 168 or Article 54. Afembers of 
Legislatures created for Union Territories 
under Article 239-A cannot therefore, be 
held tp be members of Legislative Assem- 
blies of States. They were, therefore, 
rightly excluded from the electoral col- 
lege, so that the issues are decided against 
the election petitioners. 

Issues Nos. 1 and 2 in Election Petition 
No. 3 of 1969. 

249. The nomination paper of Shri 
Phul Singh, petitioner in this election peti- 
tion, was rejected on the ground that his 
nomination paper was not signed either 
by a proposer or a seconder, so that the 
nomination paper did not comply with the 
requirements of Section 5 (2) of the Act 
and was liable to be rejected under R. 6 (3) 
of the Rules. This petition was argued 
by Shri Phul Singh in person, and the only 
argument that was advanced by him was 
that Section 5 (21 of the Act, requiring 
that there must be a nomination signed 
by two electors as proposer and seconder, 
is ultra vires the Constitution. According 
to him, he possessed all the qualifications 


for being a candidate laid down in Arti- 
cle 58. He had proved that he was an 
elector registered in a Parliamentary con- 
stituency by producing a certified copy of 
the entry relating to him in the electoral 
roll. He had also produced a certificate 
that he had resigned from government 
serv'ice and was not holding an office of 
profit under the Government. 'He relied 
on the electoral roll to show that he was 
a citizen of India. He also produced a 
copy of his High School certificate show- 
ing that he was not less than 35 years of 
age. In these circumstances, according to 
him, his nomination paper could not be 
rejected on the ground that he had not 
been nominated by two electors as propo- 
ser and seconder. On the face of it, his 
argument that Section 5 (2) of the Act 
contravenes Article 58 or any other Arti- 
cle of the Constitution has no force at all. 
Section 5 (2) of the Act was enacted by 
Parliament in exercise of its power of 
regulating all matters relating to or con- 
nected with the election of a President or 
Vice-President and, in exercise of this 
power. Parliament was fully competent to 
lay down how a candidate, otherwise qua- 
lified, must become" a candidate by seek- 
ing nomination by hvo electors and to 
prescribe the detailed subsequent proce- 
dure leading up to the polling and decla- 
ration of result. The requirement laid 
dowm by Parliament that every person 
must be nominated by tivo electors as 
proposer and seconder is a reasonable re- 
quirement relating to regulation of elec- 
tion to the office of a President and can- 
not be held to be a curtailment of the 
right of a qualified candidate to stand as 
a candidate under Article 58. In these cir- 
cumstances, the ground, on which the 
election petition has been filed, fails and, 
consequently, the petition is liable to be 
dismissed. 

Issue No. 8 in Election Petitions Nos. 

4 and 5 of 1969. 

2.50. This issue was raised by the peti- 
tioners on the plea that Part III of the 
Act, which includes Section 18, is ultra 
vires Article 71 (1) of the Constitution, so 
that the petitioners are entitled to chal- 
lenge an election of the President on 
grounds other than those mentioned in 
Section 18 of the Act. This contention 
fails in view of the finding on Issue No. 5 
that Part III of the Act is not ultra vires 
Article 71 of the Constitution and that 
Parliament did not act contrar>' to the pro- 
visions of the Constitution in limiting the 
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grounds of clullenge of an election in an 
election petition by enumerating them in 
Section 18 of the Act. Consequently, the 
first part of Issue No. 8 has to be answer- 
ed in the negatue, holding that the peti- 
tioners are not entitled to dispute the 
election of the respondent on grounds 
other than those mentioned in Section 18 
of the Act The other parts of the issue, 
as a consequence, do not arise at all. The 
issue is answered against the petilionets. 

Issues Nos. 9, 9-A and 10 in Election 
Petition No 5/1969. 

251. These issues are based on the al- 
legations made in paragraph 15 of the 
petition in which there is, first, a general 
charge that the offence of bribery was 
freely committed at the election by the 
supporters of the respondent (returned 
candidate), with his connivance, with the 
object of inducing the electors to exercise 
their vote in favour of the respondent 
With this object, gratification was offered 
and given to them Tliis general allega- 
tion is followed by a specific instance in 
which It is mentioned that a licence for 
setting up an industr^y in Polyester Fibre 
was to be granted by the Government of 
India. The Punjab Slate Government also 
applied for the licence. The licence, was. 
however refused to the public sector and 
was, instead, granted to a private limited 
company in which Shri Sita Ram Jaipuria, 
n Member of the Rajya Sabha, who svas 
also an influential elector, had financial 
interest. It was alleged that this licence 
was granted to the Company as a grati- 
fication with the object of inducing Shri 
Sita Ram Jaipuria and the electors under 
his influence to exercise their vote in fa- 
vour of the respondent and against Shri 
Sanjiv.t Reddy, in -whose favour they were 

petitioners, this licence was granted 
during the election period. A further al- 
legation was made that one Shri Kanwar 
Lai Gupta, a Member of Parliament, 
wrote a letter to the Election Commission 
stating that money was being offered to 
some members to vote for the respondent; 
and, from this, it was also clear that the 
offence of bribery was rampant during 
tlie elections. 

232. So f.ir as this second allegation 
relating to the letter of Shri Kanwar Lai 
Gupta, Member of Parliament, is concern- 
ed, no evidence was allowed to Ije ten- 
dered on it on behalf of the petitioners, 
because the allegation was in a very gene- 
ral form staling that the offence of bri- 


bery was rampant; and this pleading was 
also based solely on a letter written to the 
Election Commission. No specific, -ins- 
tances were cited and no particulars were 
given. On the. -face of it, a general alle- 
gition that /bribery was rampant in the 
elections could not be made the subject- 
matter of a specific charge of commis- 
sion of offence of bribery. 

253- Evidence was allowed to be led 
oil the first charge which, if the facts 'had 
been proved to be tnie, could possibly 
constitute the offence of bribery. If, in 
fact, the licence had been granted to a 
private limited company with the specific 
purpose of obtaining the vote of Shri 
Sita Rain Jaipuria, an elector and a Mem- 
ber of Parliament, for the respondent, that 
could constitute bribery’. However, from 
the evidence led on this issue on behalf^ 
of she petitioners themselves, it appears 
that no case at all of commission of the 
offence of bribery during the election 
period could possibly be established; and 
that appears to be the reason why, when 
arguments were heard by the Court after 
the evidence had been recorded, counsel 
for the petitioners did not even try to 
argue that this offence of bribery had 
been established. The then Chief Minis- 
ter of Punjab, Sardar Gumam Singh, and 
the Director of Industries, Punjab, were 
ex.amined as witnesses on behalf of the 
petitioners to prove that an application 
for grant of the ’licence for Polyester 
Fibre Factory was sent to the Central 
Government on behalf of the Industrial 
Development Corporation which was a 
public limited , concern owned by the 
Punjab Government. The petitioners also 
examined the Director of Industries, U. P., 
Hie Registrar of Companies. U. P., and the 
Secretary of the Swadeshi Cotton Mills 
Ltd , Kanpur, to prove that an applica- 
tion was also presented for the licence 
for the same factory on behalf of -Swa- 
deshi Cotton Mills in which Shri Sita Ram 
Jaipuria holds shares in his own name and 
a large numher of shares are also held 
by his wife, his children, and other close 
relatives. The Secretary to the Govern- 
ment of India, Ministry of Industrial De- 
velopment, and the Under-Secretary’ to 
the Government of India. Ministry of Pet- 
roleum and Chemicals, were also produc- 
ed as xvitnesses and they proved the fact 
that the licence for the Polyester Fibre 
Factory’ was granted in favour of Swadeshi 
Cotton Mills in preference to the public 
sector company, the Industrial Develop- 
ment Corporation owned by the Punjab 
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Government. The evidence of the latter 
two witnesses also, ]]Owe\'er, proved the 
circumstances in which the licence was 
granted to the Swadeshi Cotton Mills, 
Kanpur, disregaiding the claim of the 
Industrial Development Corporation of 
Punjab. According to the evidence of ' 
these two witnesses, the procedure ob- 
taining is that all applications for such 
licences are first processed in the relevant 
Ministries and are e.vamined and com- 
pleted if any further material is to be ob- 
tained. The Administrative Ministry, 
which in this case was the Ministry of 
Petroleum and Chemicals, prepares a 
note showing the various factors relating 
to each application which require to be 
taken into consideration. Thereafter, 
these applications come up for considera- 
tion before a sub-committee of the Licen- 
sing Committee of the Government of 
India. The Licensing Committee is a 
large body which includes amongst its 
members Secretaries of A’arious Ministries 
as well as representatives of State Gov- 
ernments.' This Committee appoints sub- 
committees for licences concerned with 
specific Ministries of the Government. In 
the case of / the Polyester Fibre Factory, 
the I meeting of the sub-committee took 
place on the 7th July, 1969 when the 
decision was taken to grant tlie licence to 
Swadeshi Cotton Mills, Kanpur. In ac- 
cordance with the rules, this decision of 
the sub-committee was submitted to the 
Minister in charge of the Ministry of In- 
dustrial De\’elopment who gave his ap- 
proval in .the second week of July. It 
was subsequently that a letter of intent 
for granting 'the licence to Swadeshi Cot- 
ton Mills was issued on behalf of the 
Govdihment of India on 24th July, 1969. 
According to the procedure prevailing, 
any parties who were claimants for licence 
and’ whose claims were rejected, had a 
right to make a representation after the 
issue of the letter of intent and their re- 
presentation had to be considered by the 
full Licensing Committee. The meeting of 
the jfull Licensing Committee was actual- 
ly held on the 13th November, 1969. At' 
this meeting, representatives 'of the U. P. ' 
Government as. well as the Punjab Gov- 
ernment were present antk they argued 
the cases on behalf of the Uvo parties 
from their.State's, viz , the Swadeshi Cotton 
Mills Ltd., Kanpur, and the Industrial 
Development Corporation, Punjab. It 
appears that it was! on the basis of the 
fact that the letter of intent was issued 
on.,24th July, 1969 that .this charge of. 


bribery was put forward by alleging that 
the licence was granted to Swadeshi 
Cotton Mills during the election period. 
As has been indicated earlier, the decision 
about the grant of licence to Swadeshi 
Cotton Mills was taken by the sub-com- 
mittee on the 7th July, 1969, and even 
the Minister in charge of the Ministry of 
Industrial De\'elopment gave his approval 
in the second week of July. The candi- 
dature of Shri Sanjiva Reddy for the office 
of the President was decided upon by 
the Pailiamentary Board of the Congress 
on 12th July, 1969, and the respondent 
aimounced his candidature for the first 
time on 13th July, 1969, which was the 
last but one day before the close of the 
second week of July. On the face of it,, 
the grant of the licence to Swadeshi 
Cotton Mills could not possibly have any 
relation to the candidature of either Shri 
Sanjiva Reddy or the respondent for the 
office of the President, and it is impossible 
to accept that the licence was granted to 
Swadeshi Cotton Mills for the purpose of 
inducing Sliii Sita Ram Jaipuria to vote 
and exercise his influence in favour ’of 
the respondent. The grant of the licence 
was in due course in, accordance with the 
procedure prevailing ,in the Ministry of 
the Government of India and had no ' 
relation at all with the candidature of the 
respondent for the office of the President 
which, in fact, was announced after that 
decision had - already been arrived at. 
Consequently, the conclusion follows that 
no offence of bribery was committed in 
the matter of grant of licence for the 
Polyester Fibre Factoiy to Swadeshi Cot- 
ton Mills; and this ground for setb’ng 
aside the election of the respondent, there- 
fore, fails and is rejected. _ ,, 

Issue No. 4 (a), (b) and (c) in Election 
Petitions Nos. 4 and 5 of 1969. 

254.' This issue relates to the chal- 
lenge to the validity of the election of the 
respondent on the ground of commission 
of a number of offences of undue influ- 
ence under Section 18 (1) (a) and "(i) ' 
of the Act which lays d6wn that, if the 
Supreme- COurt is of opinion — 

(a) that the offence of bribery or'.un-, 
due influence at the election has been , 
committed by the returned candidate or' 
bv' any person with the connivance of the 
retunied candidate; or / , . • 

.(i>) that the result of the election lias 
been. materially affected — p 

(i) bv reason that the offence of briber}”'" 
or undue influence at the election has 
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been committed by any person who is 
neither the returned candidate nor a per- 
son acting with his connivance, 
the Supreme Court shall declare the elec- 
tion of the returned candidate to be void. 
Section 18 (2) gives the definition of the 
words “bribery and undue influence" by 
laying down that, for the purposes of this 
section, the offences of bribery and un- 
due influence at an election have the 
same meaning as in Chapter IX-A of the 
Indian Penal Code. In the Indian Penal 
Code, Section I71C which defines "un- 
due influence" is as follows: — 

"ITIC. (1) Whoever voluntarily inter- 
feres or attempts to interfere with the free 
exercise of any electoral right commits 
the offence of undue influence at an elec- 
tion. 

(2) Without prejudice to the generality 
of the provisions of sub-section (1), who- 
ever — 

(a) threatens any candidate or voter, 
or any person in whom a candidate or 
voter IS interested, with injury of anv 
kind, or 

(b) induces or attempts to induce a 
candidate or voter to believe that he or 
any person in whom he is interested will 
become or will be rendered an object of 
Divine displeasure or of spiritual censure, 
shall be deemed to interfere with the free 
exercise of the electoral right of such 
candidate or voter, within the meaning 
of sub-section (1). 

(3) A declaration of public policy or a 
promise of public action, or the mere 
exercise of a legal right without intent to 
interfere with an electoral right, shall not 
be deemed to be interference within the 
meaning of this , section.” 

To’appreciate the significance of this defi- 
nition, reference may also be made to 
Clause (b) of Section 171A which defines 
“electoral right” as meaning the right of 
a person to stand, or not to stand as, or 
to withdraw -from being, a candidate or 
to vote or refrain from voting at an elec- 
tion. The definition of “undue influenceT ■ 
also uses ‘the word “injury” In S.' 171C (2) 
(a), and this word has also been given a 
special meaning under the Indian Penal 
Code, having been defined in Section 44 
as denoting “^y harm whatever illegally 
caused to any person, in body, mind, re- 
putation or property”. ■ 

K5. Jn order to decide whether the 
various allegations made -in the two elec- 
tion -petitions do constitute the commis- 
siori of the offence of undue influence it 
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is necessary to understand properly what 
acts constitute undue influence as defin- 
ed in Section 171C of the Indian Penal 
Code. Sub-section (1) of Section 17IC, 
in general terms, makes any act an un- 
due influence if it interferes or attempts 
to interfere with the free exercise of any 
electoral right, and if it is committed 
voluntarily. The question has arisen what 
acts can be held to interfere with the free 
exercise of an electoral right. We are 
here concerned with the electoral right 
of a voter which, according to the defi- 
nition in Section 171A (b), is the right to 
vote or refrain from voting. Undue in- 
fluence can be held to be committed if 
the person charged with the offence inter- 
feres or attempts to interfere with the 
free exercise of this right of voting or re- 
fraining from voting. WTien an elector 
exercises the right of vote, it can be en- 
\isaged that he goes through the mental 
process of first taking a decision that he 
will vote in favour of a particular candi- 
date and. thereafter, hawng made up his 
mind, he has to go and exercise that elec- 
toral right by casting the vote in favour 
of the candidate chosen by him. The 
language used in Section 171C indicates 
that the offence of undue influence comes 
in at the second stage when the offender 
interferes or attempts to interfere with 
the free exercise of that choice of voting 
in accordance with the decision already 
taken by the voter. It, therefore, follows 
that, if any acts are done which merely 
influence the voter in making his choice 
between one candidate or another, they 
will not amount to interference with the • 
free exercise of the electoral right. In fact 
all canvassing .that is carried on and which - 
is considered legitimate is intended to 
influence the choice of a voter at the first 
stage and that is quite permissible. Once 
the choice has been made by a voter, 
there should be no interference with the 
free exercise by him of that choice by 
actually casting the vote, or, in the alter- 
native, there may be a case where a voter 
may decide that he will not vote for, any 
candidate at all, but some acts are done 
which compel him to cast his vote. It 
is in such cases that the offence of undue 
influence will be held to have been com- 
mitted. The language used in the defi- 
nition of “undue influence” implies that 
an offence of undue influence, will be 
held to lias-e been committed if the elec- 
tor, having made up his mind to cast a 
rate for a particular candidate, does not- 
do so because of the act of the offender. 
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and this can only be i£ he is under a 
threat or fear of some adverse conse- 
quence. Whenever any threat of adverse 
consequence is given, it will tend to divert 
the elector from freely exercising his 
electoral right by yoting for the candidate 
chosen by him for the purpose. In a case 
where the voter is threatened with an 
injury as defined in the Indian Penal Code 
it has to be deemed under S. 171C (2) (a) 
that it interferes with the free exercise of 
the electoral right of the voter; and the 
same applies if the elector is induced 
or attempt is made to induce him to be- 
lieve that he or any person in whom he 
is interested will become or will be ren- 
dered an object of Divine displeasure or 
of spiritual censure. In the first case, 
under Clause (a), it is a temporal harm 
illegally caused to the person, in body, 
mind, reputation or property, while in the 
second case, under Clause (b), the inter- 
ference is because of the fear of becom- 
ing an object of Divine displeasure or of 
spiritual censure. There can, however, 
be cases where the threat may not be of 
an injury as defined in Section 44, I. P. C. 
where the harm caused must be illegal. 
Cases can arise where there may be no 
illegality in the threatened consequence 
to the voter and, yet, it may interfere 
with die free exercise of his right to .vote. 
An instance that can be cited is where a 
father may threaten to disinherit his son 
in respect of property solely owned by 
the fadier unless his son voted for a parti- 
cular candidate or refrained from voting 
for some other candidate. The conse- 
quence of non-compliance with the ivishes 
of the father would be the loss of inheri- 
tance to the son which is not an injury 
as' defined in Section 44, I. P. C. Such 
an attempt by the father would clearly 
amount to exercise of undue influence by 
him on his son. But, in cases where the 
only act done is for the purpose of con- 
vincing the voter that a particular candi- 
date is not the proper candidate to whom 
the vote should be given, that act cannot 
be held to be one which interferes with 
the free exercise of the electoral right. 

"256. It has,' however, been argued that 
there may be a case where such virulent 
propaganda may be carried on against' a 
candidate as may cloud the mind and 
judgment of the voters and almost com- 
pel them to come to a decision that they 
should not vote for that particular candi- 
date. It was urged that, in such a case, 
it should be held that undue influence 
was exercised on the voters. In consider- 


ing this proposition, various aspects have 
to be kept in view. The first is that, if 
it is held that propaganda adverse to a 
candidate Can amount to undue influence, 
it will be almost impossible to draw a 
line and differentiate behveen legitimate 
propaganda which will amount to undue 
influence and that which will not. Then 
comes the question of the reverse type 
of propaganda where a particular candi- 
date is so highly praised that voters are 
influenced to the extent of considering 
him an excellent person well above all 
other candidates; and the question will 
be whether such an influence on the mind 
of a voter can be held to be undue in- 
fluence. More important than all these 
aspects is the scheme of the law and the 
language used in it which, in my opinion, 
very clearly show that mere propaganda 
against a candidate cannot be held to be 
exercise of undue influence. The word 
"free” is used in Section 171C, I. P. C., 
as qualifying “exercise” and not as quah- 
fying the word “vote”. If undue influ- 
ence had been defined as interference 
with the exercise of free vote, possibly 
the definition could have been construed 
as indicating that influence brought on 
the mind of a voter so as to change the 
manner of his voting by affecting his 
choice and judgment in selecting the 
candidate for whom he is going to cast 
his vote, would be comprised within un- 
due influence. The word "free” having 
been used as qualifying the word "exer- 
cise” gives the indication that the free- 
dom envisaged is to cast the vote in ac- 
cordance with the choice already arrived 
at and, if such-freedom of casting the vote 
in that manner is interfered with, the of- 
fence of undue influence will be held to 
have been committed. In Words and 
Phrases, Permanent Edition, Vol. 17A by 
West Publishing Company, the meaning 
of the word "free” in various contexts ac- 
cepted in America has been given, and 
the relevant meaning which can assist is 
in the following words; — 

- “Within the constitutional provision, 
elections are “free”. .when the voters are 
subjected to no intimidation or improper 
influence, and whenever every voter is 
allowed to vote as his own judgment and 
conscience dictate.” 

This meaning clearly indicates that the 
question of freedom actually arises at the 
stage when a voter has already exercised 
his judgment and conscience, has decided 
which candidate he will vote for, and is; 
then allowed to cast his vote freely with- 
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out any interference in tlie form of inti- 
miclalion or improper influence. 

237. A \ery important aspect in consi- 
dering this argument is that whaleter 
meaning is given to the expression "un- 
due influence” in the Act will also apply 
when interpreting the provisions of the 
Indian Penal Code, because the Act im- 
ports the definition of ‘‘undue influence" 
from Section 171C of the Code. In the 
Indian Penal Code, a new Chapter IXA 
was introduced by the Indian Elections 
Offences and Inquiries Act 39 of 1920 
The Statement of Objects and Reasons at- 
tached to the Bill which culminated in 
that Act explained this provision by stal- 
ing that- 

■‘undue influence at an election is de- 
fined as the voluntary interference or at- 
tempted mlerference with the right of 
any person to stand, or not to stand, or 
withdraw from being, a candidate, or to 
vote or refrain from voting This covers 
all threats of injurv' to person or properly 
and all illegal mctliods of persuasion and 
any interference with the liberty of the 
candidates or the electors." 

The language used in Section 17IC was, 
thus, Intended to cover only cases where 
the interference comes at the stage when 
the elector must have liberty to cast his 
vote freely, having already made up his 
mind how that vote is going to be cast 
It is interference at thi? stage that was 
envisaged as amounting to undue influ- 
ence. . I. , , 

25S. Tlie subject of influence at the ’ 
stage of making a choice was dealt with 
in Chapter IXA of the Indian Penal Code 
udder' a separate and distinct 'provision 
which is contamevl in Section I'Tl-C and 
is as follows; — ’ 

. “t^lioeyeV vvitfi , intent to aiYecf (fie re- • 
suit of _an election makes or publishes any 
statement purporting to be a statement 
of, fact which is false and which he either, 
knows or believes to be false or does not 
believe to be true, in relation to the per- 
sonal character or conduct of any candi- 
date, shall 'be punishe^ with fine.” 

*23SAl'’The section clearly recognises 
that,' at elections, there' is bound to be 
propaganda 'in which candidates or their 
supporters may be issuing shalements so’ 
as,it 0 ‘ influence the voters against their 
rival candidates, and it limits the prohi- 
bidon.by. law to only those statements of 
fact which are false, or believed to be false, 
or believed not lo be true, in relation to 
the personal cliaracler or, conduct of any 
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candidate. Propaganda can be not only, 
by attacking the personal character or con-! 
duct of a candidate, but even bis political' 
or public character and activ'ilies. On the, 
face of it. Section I7IG envisages that| 
propaganda of the latter type will not be, 
treated as an offence. Only when thej 
propaganda is in the form of false state- 
ments of fact relating to the personal cha- 
racter or conduct of the candidate that 
the law will punish the person indulging 
III it by making him liable to payment of 
fine. These false statements about the 
personal character or conduct of ihe 
candidate may, of course, be .scurrilous 
•uid foul. but. even then, the offence 
committed would fall under Sec. 171G, 

I P. C, which makes the offence punish- 
able with fine only. On the other hand, 
an offence of undue influence as defined 
in Section 171C, I. P. C., has been made 
punishable under Section 17IF, I. P. C., 
with imprisonment of either description 
for a term which may extend to one year 
or with fine, or with both. If it is held 
that false- propaganda against personal 
character or conduct of a candidate con 
amount to undue influence, the person 
indulging in that propaganda would be- 
come liable to punishment under S. 171F, 
I. P. C., which has been considered a 
more. serious offence by being made 
punishable vvatb imprisonment in addition 
lo, or.- in the alternative, with fine. This 
interpretation would thus make S. ‘1710, 
I. P. C., totally ineffective and oKose. If 
Ihe false statements as to personal charac- 
ter or conduct are held to be punishable 
under Section 171F ns 'constituting offence 
of undue' influence,' there would be no 
point In prosecuting the same person for 
the less serious offence under. Sec. 171G. 
In' fact. Section 171G would he fully 
covered b.v Section 17IF and, corLsejguien- 
tly, the interpretation sought to be urged* 
in these petitions has to be rejected. 

r^9. It is true, that, in the Act, there 
is no provision indicating that publication 
by a candidate, or by any other person 
with his connivance,'’ of a statement of 
fact which is false in ' relation to the 
personal character or -conduct of 'another 
candidate will be deemed to be a corrupt 
practice on the commission of which 'an. 
election can be declared void.' Such> 
omission in the Act cannot, 'showever, be 
a good reason forvenlarging the meaning, 
of'the offence of undue influence so aS> 
to.hold that an election of a President or' 
Vice-President must also be set aside on 
such a ground. It-may.be noticed in this 
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connection that, in the Representation of 
the People Act, 1951 there is a specific 
provision contained in Sec. 123 (4) laying 
down that a corrupt practice is constitut- 
ed by the publication by a candidate or 
his agent or by any other person, with the 
consent of a candidate or his election 
agent, of any statement of fact which is 
false, and which he either believes to be 
false or does not believe to be true, in 
relation to the personal character or con- 
duct of any candidate, or in relation to 
the candidature, or withdrawal, of any 
candidate, being a statement reasonably 
calculated to prejudice the prospects of 
tliat candidate’s election. In the Repre- 
sentation of the People Act, 1951 also, 
undue influence is defined in almost the 
same language as that contained in Sec- 
tion 171C, I. P. C. In that Act, there- 
fore, an election can be declared void 
not only on the ground of commission of 
the corrupt practice of undue influence, 
but also on the ground of publication of 
false propaganda as to the personal 
character or conduct of a candidate. 
Parliament, however, chose not to include 
any such provision in the Act which was 
passed when the Representation of the 
People Act, 1951 had already been enact- 
ed and enforced. The Court is not con- 
cerned with the reasons which weighed 
widi the Parliament in making such an 
omission in the Act when a similar pro- 
vision had been kept in the earlier enact- 
ment in respect of elections to the Cen- 
tral and State Legislatures. The omission 
may be deliberate or accidental, but, in 
either case, it is not for the courts to 
attempt to fill up this gap by enlarging 
the meaning to be given to the expression 
“undue influence” which is the corrupt 
practice included in the Act as a ground 
for setting aside the election. It is clear 
from the scheme of Chapter IXA of the 
Indian Penal Code that false propaganda 
as to the personal character and conduct 
of a candidate was created as a separate 
offence and the definition given in Sec- 
tion 171C of “undue influence” was not 
intended to lay down that such propa- 
ganda will amount to interference with 
the free exercise of electoral right so as 
to constitute undue influence. 

260. The only case of this Court deal- 
ing with the question of undue influence 
under the Act is reported in (1968) 2 SCR 
133 = (AIR 1968 SC 904), w'here the Court 
had to consider the distinction between 
canvassing and exercise of undue influ- 
ence and held: — 
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“It is difficult to lay down in general 
terms where mere canvassing ends and 
interference or attempt at interference 
with the free exercise of any electoral 
right begins. That is a matter to be 
determined in each case; 'but there can 
be no doubt that, if what is done is merely 
canvassing, it would not be undue influ- 
ence. As sub-section (3) of Sec. 171-C 
shows, the mere exercise of a legal right 
without intent to interfere with an electo- 
ral right would not be undue influence." 
The Court, after reviewing the relevant 
case law under the Representation of the 
People Act, then proceeded to hold: — 

“It will be seen from the above review 
of the cases relating to undue influence 
that it has been consistently held in this 
country that it is open to Ministers to 
canvass for candidates of their party 
standing for election. Such canvassing 
does not amount to undue influence but 
is proper use of the Minister’s right to 
ask the public to support candidates be- 
longing to the Minister’s party. It is only 
where a Minister abuses his position as 
such and goes beyond merely asking for 
support for candidates belonging to his 
party that a question of undue influence 
may arise. But so long as the Minister 
only asks the electors to vote for a parti- 
cular candidate belonging to his party and 
puts forward before the public the merits 
of his candidate it cannot be said that 
by merely making such request to the 
electorate the Minister exercises undue 
influence. The fact that the Minister’s 
request was addressed in the form of 
what is called a whip is also immaterial 
so long as it is clear that there is no com- 
pulsion on the electorate to vote in the 
manner indicated.” 

In that case, tlie Court thus envisaged 
that the question of undue influence will 
arise if there is some sort of compulsion 
on the electorate to vote in the -manner 
indicated by the person alleged to have 
committed that corrupt practice, and a 
question of such compulsion can obvious- 
ly arise only when a voter, having made 
his choice as to the person for whom he 
will cast his vote, is under some pressure 
to vote for another candidate owing to 
the undue influence exercised on him. The 
nature of interference, which would con- 
stitute undue influence, was further clari- 
fied when dealing with the letters issued 
by the Chief Whip of the Congress Party 
requesting members not to cast their 
second preference vote, by stating: — 
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“Such a request or advice does not, in 
our opinion, interfere with the free exer- 
cise of their electoral riglit, for the elec- 
tors still would be free to do what they 
desired in spite of the advice." 

The Court, thus, envisaged that undue 
influence is exercised when an elector is 
not free to do what he desires, while in- 
fluencing his desire will not be exercise 
of undue inlluenc-c 

261. It has already been indicated 
above that the scheme of Chapter IXA of 
the Indian Penal Code and Section 123 
of the Representation of the People Act 
is quite similar masmucli as, m both these 
enactments, undue influence is defined 
in almost Identical language and the 
publication of false statements as to 
the personal cliaracter of a candidate has 
been separately made either a criminal 
offence or a corrupt practice m practically 
the 5 amc language. Consequently, some 
assistance can be derived from the iiiler- 
prelation that has been given to the pro- 
visions contained in Section 123, sub-sec- 
tions (2) and (4) of the Representation of 
the People Act. 1951. Dealing with this 
aspect in the case of Ram Dial v. Sant 
Lai, 1959 Supp (2) SCR 748 = (AIR 1959 
SC 855) this Court first pointed out that 
the law in England relating to undue in- 
fluence nt elections is nut the same as 
the law in India and, consequently, pro- 
ceeded to interpret the law here without 
taking Into account the principles laid 
down in England. In tliat case, the ques- 
tion arose whether, what a religious leader 
had done by issuing a hukam or farman, 
amounted to undue influence or not. TTie 
(i^ourt held; — 

"There cannot be the least doubt that a 
religious leader lias the right freely to 
express his opinion on the comparative 
merits of the contesting candidates and to 
canvass for sucli of them as he considers 
worthy of the confidence of the electors. 
In other words, the religious leader has 
a riglit to exercise his influence in fav'our 
of any particular candidate by voting for 
him and by canvassing votes of others for 
iiiin. lie has a right to express his opin- 
ion on the individual merits of the candi- 
dates. Such a course of conduct on his 
art will only be a use of his great in- 
ueiice amongst a particular section of 
the voters in the constituency; but it wfll 
amount to an abuse of his great influence 
if the words he uses. in a document, or 
utters in his speeches, leave no choice to 
the persons addressed by him, in the exer- 
cise of their electoral rights. If the reli- 
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gioiis head had said that lie preferred the 
appellant to the other candidate, because, 
ill his opinion, he was more worthy of the 
confidence of the electors for certain rea- 
sons, good, bad or indifferent, and ad- 
dressed words to that effect to persons 
who were amenable to his influence, he 
would be within his rights, and his in- 
fluence, however great, could not be said 
to have been misused. But in the instant 
case, as it appears, according to the find- 
ing of the High Court, in agreement with 
the Tribunal, that the religious leader 
practically left no free choice to the Nam- 
dliari electors, not only by issuing the 
hukam or farman, as contained in Ext. P.l 
<|uoted above, but also by his speeches, 
to the effect that they must vote for the 
appellant, implying that disobedience of 
his mandate would carry divine displea- 
sure or spiritual censure the case is clear- 
ly brought within the purview of the 
second paragraph of the proviso to Sec- 
tion 123 (2) of the Act,” 

In that case, thus, the Court envisaged 
that the hukam’ or ’farman’ issued by 
the religious leader was a mandate, the 
disobedience of which would carry divine 
displeasure or spiritual censure, and it was 
for this reason that it was held that cor- 
rupt practice of undue influence had been 
committed. 

262. In the case of Inder Lai v. Lai 
Singh. 1962 Supp (3) SCR 114 = (AIR 
1962 SC 1156), this Court explained the 
scope and purpose of sub-section (4) of 
Section 123 of the Representation of the 
People Act by pointing out that, for the 
protection of tlie constituency against acts 
which would be fatal to the freedom of 
election, the statute had provided for the 
inclusion of the circulation of false state- 
ments concerning the private character of 
a candidate amongst corrupt practices, 
and dissemination of false statements 
about the personal character of a candi- 
date had been constituted into a corrupt 
practice. This cornipt practice was en- 
visaged as separate and distinct from the 
corrupt practice of undue influence men- 
tioned in Section 123 (2) of that Act. 

2C3. In the case of Lalroukung v. 
Iloakholal Tangjom, Civil Appeal No. 
1315 of 196S, D/- 9-M969 (SC) this Court 
dealt with a case where there had been 
an assault close to the polling station - 
after certain pamphlets had been issued, 
wherein tlireats were freely canv'assed and 
cxliortations made that those, who op- 
posed the candidates supported by the 
Iwm organisations (which issued the pam- 
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phlets), would not be forgotten nor spar- 
ed. The Court then proceeded to hold: — 

“In the light of propaganda of this 
nature carried on before the polling days, 
it is impossible to view the assault as an 
isolated incident nor can it be legitimate- 
ly argued that the conclusion of the 
Judicial Commissioner that it was a cul- 
mination of those threats was either an 
unreasonable or an unwarranted conclu- 
sion. There can be no doubt that such 
rowdyism at a polling station was 
bound to deter voters from com- 
ing to the polling station to exercise 
freely tlieir franchise. We have no doubt 
that the assault by the appellant’s polling 
agent attracted Section 123 (2), proviso 
(a), and that also rendered the election 
void.” 

This was again a case v'here the exercise 
of their electoral right by the voters was 
interfered by physical act of assault and 
threat on voters who intended to vote for 
the rival candidate. 

264. The last case of this Court which 
may be referred is the decision in Manu-" 
bhai Nandlal Amersey v. Popatlal Manilal 
Joshi-, AIR 1969 SC 734 in which the 
effect of a speech came up for consider- 
ation and it was held: — 

“The actual effect of the speech is not 
material. Corrupt practice is committed 
if the speech is calculated to interfere 
with the free exercise of electoral right 
and to leave no choice to the electors in 
the matter. In considering the speeches, 
the status of the speaker and the 
character of the audience are relevant 
considerations.” 

This case also, thus, envisaged that there 
must be some element of compulsion on 
the voter to vote in a particular manner 
before the act said to be a corrupt 
practice can be held to amount to undue 
influence. 

265. Coming to the decisions of the 
High Courts, the first case that may be 
cited is the decision of the Orissa High 
Court in (1958) 19 ELR 203 (Orissa). Bar- 
man, J., explained, undue influence in the 
following words: — 

“A voter must be able to freely exer- 
cise his electoral right. He must be a 
free agent. All influences are not neces- 
sarily undue or unlawful. Legitimate 
exercise of influence by a political party 
or association or e\'en an individual should 
not be confused with undue influence. 
Persuasion may be quite legitimate and 
may be fairly pressed on the voters. On 


the other hand, pressure of whatever 
character, whether acting on the fears, 
threat, etc., if so exercised as to over- 
power the volition without convincing 
the judgment is a species of restraint 
which interferes with the free exercise of 
electoral right. In such an atmosphere, 
the free play of the elector’s judgment, 
diseretion or wishes is overborne and this 
will constitute undue influence, though 
no force is either used or threatened. It 
is not necessary to establish that actual 
violence had been used or even threaten- 
ed- Methods of inducement which are 
so powerful as to leave no free will to 
the voter in the exercise of his choice 
may amount to undue influence. Imagi- 
nary terror may have been created suffi- 
cient to deprive him of free agency.” 

He, thus, distinguished behveen influence 
which is exercised for convincing the judg- 
ment of a voter, and influence the result 
of which is that the free play of the elec- 
tor’s judgment, discretion or wishes is 
o\-erborne and the elector is left no free 
will to exercise his choice. In this deci- 
sion, thus, the distinction, as indicated 
above, is clearly brought out. In that 
case, however, a picture with a caption 
had been published as a part of a cover 
of booklet, and it was held that its publi- 
cation amounted to exercise of undue in- 
fluence. The reason is indicated when 
the learned Judge, dealing with this post- 
er, held: — 

“The picture witli the caption, as it 
stood, was intended to be made catchy 
with an ulterior motive and was delibera- 
tely published in that asked fonn in order 
to create a feeling of terror, fear and 
hatred and was such a compelling appeal 
to the mind of the voters as to amount 
to interference with the free e.xercise of 
voters’ electoral right.” 

The picture in question showed a dead 
boy with a caption in Oriya which, trans- 
lated in English, was to the effect: “Do 
not vote for the Congress who killed Sahid 
Sunil”. That picture, thus, did not con- 
tain any false statement or representation 
as to the personal character of a candi- 
date; but Barman, J., held: — 

“The picture of the dead boy with the 
caption was a direct charge against the 
Congress that it killed the deceased boy. 
This was a misrepresentation of fact. It 
was as a result of firing by the police that 
the boy unfortunately got involved. We 
do not know whether the Congress Party 
took a stem view of the firing, whether 
the Congress Party itself condemned the 
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firing, and whether ultimately those zes- 
ponsible for the firing were reprimanded 
and punished for the unfortunate incident. 
The catrfiy caption that the Cont^ress 
kiUed the boy was false representation 
made by the respondent No. 1 with intent 
to strike terror info the mind of the voters 
and thereby to interfere with the free 
exercise of electoral right of such terror- 
stricken voters. The picture with the 
caption was a distortion of a situation for 
political ends done x\nth the intention as 
aforesaid. It was an artful device to 
catch the imagination of the voters It 
terrorised the voters and was likely to 
create in their mind a feeling of terror, 
fear, hatred or strong prejudice against 
the Congress. In the caption under the 
dead boys picture war a veiled threat to 
the voters that if they voted for the Con- 
gress who were capable of killing, then 
such Congress, so retained in power, 
would again, — as it actually did in the 
past, resort to such killing of men in 
which the voters themselves or their 
children might also be kiUed in the same 
way as it was openly demonstrated by the 
picture of the dead boy with the canlion. 
It at least did create or was likely to 
create or had the tendency to create terror 
and an unknown fear in the mind of the 
voters. The picture of the dead boy with 
the caption frightened the voters or vvas 
likely to frighten them and it was intend- 
ed to overawe voters which interfered or 
was likelv to interfere or had the ten-- 
dency to interfere with the free exercise 
of electoral right of the voters.” 

It will, thus, be seen that the main rea- 
son for bolding that the publication of 
the picture amounted to exercise of un- 
due influence was that it created terror 
and fear in the minds of voters of peno- 
nal harm to themselves or theit* children 
in case they voted for the Congress candi- 
date. The publication of the picture was 
not held to be undue influence or inter- 
ference with the electoral right because 
it contained false propaganda against the 
candidate or the Congress Party, but be- 
cause of the element of compulsion which 
w'as envisaged as arising in the minds of 
the voters not to vote for the Gmgress 
because of the fear of consequences which 
might be visited on themselves or their 
children in case they voted for the Con- 
gress. Barman, J.,‘in this connection, also 
referred to the decisions of Election Tri- 
bunals in Sardul Singh v.'Hukam Singh, 
(1953) 6 ELR 316 (Election Tribunal 
Patiala) and (1953) 7 ELR 457 {Election 
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Tribunal, ICotab) and agreed with the 
principles laid dowm in those cases. I 
shall indioale later the ratio of those two 
decisions. The other two Judges, consti- 
tuting the majority, differed from Bannan, 
J , and held that the publication of the 
picture did not amount to undue in- 
fluence, because, in their opinion, no in- 
ference could be drawn that the publica- 
tion of this picture was intended to create 
a fear in the minds of the voters. Bao, J., 
dealt with the submission of Mr. Rath, 
the counsel, that a look at the photo will 
make the voter think that, if he votes 
for the Congress Party during whose 
office the killing took place, he w'OuJd be 
similarly killed and therefore it created 
a fear in his mind and thus interferes 
with the free exercise of the electoral 
right He rejected it by saying that, in 
his opinion, this was a far-fetched argu- 
ment. He .further held: — 

The picture simply represents Sunil 
De after being shot at by the police fir- 
ing with tlie caption underneath “Do not 
vote for the Congress who killed Sahid 
SuniP It does not say that, if the voters 
give their votes for the Congress, all the 
voters or some of them would be shot as 
Sunil De. Further, the shooting of Sunil 
De is knoivT) to everybody and that is on 
account of police firing in connection with 
the States Reorganisation Committee Re- 
port’s disturbances, the voters therefore 
cannot be influenced to think by publi- 
cation of this poster that if they voted 
for the Congress they would be shot at 
like that. It is also significant that there 
is nothing mentioned about this poster in 
the election campaign in the booklet on 
whose cover the photo is printed. The 
respondent No. 1, therefore, could not 
Iiave invaded (o cause fear ii, the minds 
of (he voters by publication of exhibit 3 
in order to interfere with the free exer- 
cise of their v’ojes.” 

Das, J., dealt with this aspect as follows: — 
“Nothing has been slated in the body 
of exhibit 3 relating to tbi« picture. The 
picture simply represented a dead person 
after being shot by the police firing with 
the caption: “Do not vot^ for the Con- 
gress who killed Saheed (Martyr) Sunil". 
Nowhere it was stated if the voters gave 
their votes to the Congress they would 
he shot at as Sunil. The further fact is 
that Sunil De was shot at by the police 
firing in connection with the disturbance 
arising out of the recommendations of the 
States Reorganisation Commission of 
which the elec-tors had known before. 
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Thus, the \'oters cannot be said to have 
been influenced to think that if they 
voted for tlie Congress they Avould be 
shot at like Sunil. Hence, in my opinion, 
tlie respondent No. 1 could not have in- 
tended to cause any fear in the minds 
of the voters by the abo\'e publication to 
constitute interference with the free exer- 
cise of the electoral right of the voters.” 
The decisions by these hvo Judges are, 
of course, of no help; but, as indicated 
earlier, even the decision of Barman, J., 
is in line with the view taken above and 
does not indicate that mere false propa- 
ganda as to the personal character of a 
candidate or even relating to the party 
sponsoring the candidate can amount to 
‘the corrupt practice of undue influence. 

266. The ne.xt case which may be cited 
is another decision of the Orissa High 
Court in Abdul Rahiman Khan v. Radha 
Krushna Biswas Roy, AIR 1959 Orissa 
IBS'. In that case, the successful candi- 
date had published a poem and the ques- 
tion arose whether the publication of that 
poem amounted to exercise of undue in- 
fluence. The Court first, in general 
terms, dealt with the scope of undue in- 
fluence by saying: — 

“Section 123 of the Act is rather wide 
in its term and contemplates four distinct 
forms of interference with the free exer- 
cise of any electoral right, ^'iz., direct 
interference, indirect interference, direct 
attempt at interference and indirect at- 
tempt at interference. There is nothing 
in tlie definition that such interference or. 
attempt at interference should be by any 
method of compulsion. Evidently, the 
offence includes such interference or at- 
tempts to interfere by any method, and 
it definitely includes the method of in- 
ducement wherein there may not be any 
compulsion at all. Tlie inducement again 
must be of such powerful type as would 
leai’e no free will to the voter in the exer- 
cise of his electoral right.” 

This general e.vplanation does not appear 
to be inconsistent with the ^^esv taken 
above, because it was held that, even if 
there be no compulsion at all, the induce- 
ment must be of such powerful type as 
would leave no free will to the voter in 
the exercise of his electoral right. The 
freedom^ of will emnsaged, obviously, is 
to vote in accordance with his choice. On 
the facts in that case, it was found that, 
in tlie poem, there were threats against 
Raja of Kalahandi in whom the defeated 
candidate was interested. After referring 


to the Raja of Kalahandi, the objection- 
able portion read as follows: — 

“Without any consideration for your 
own and others, you acted as a devil. 
Would anybody now be able to sav'e you 
if you are beaten mercilessly? Having 
done all the above mischiefs, now you 
are appealing to the electors for their 
\ ote as a shameless person. If there were 
a grain of shame left in you, you would 
not have progressed at dl. You are a 
thief and a Badiiias and you should not 
remain in our land. You who belong to 
the Ganatantra party are only fit for the 
gallows.” 

These words, clearly, contained a threat 
to the life and were, therefore, rightly 
held to amount to e.xercise of imdue in- 
fluence. Similarly, another portion was 
to the following effect: — 

“The leader of your Party was making 
money by selling widows is well knovm 
to the raiyats. Since there is not a bit of 
sense left in you, you are now seeking 
\’Otes of these raiyats of Koraput. They 
will no longer be dissuaded by your 
words.” 

It was further stated that: 

“the raiyats of this Constituency are 
bound to take revenge on you. How 
dare you ask for their votes? 

266-A. Again, the Court, in holding 
that these publications amounted to 
exercise of undue influence, was fully 
justified, because there were clear threats 
against the life of the candidate. 

267. Tire only other case of a High 
Court that requires to be noticed is the 
decision of the Punjab High Court in 
Amir Chand Tota Ram, Delhi v. Smt. 
Sucheta Kripalani, AIR 1961 Punj 383. 
Tlie Court expressed its view by 
holding: — 

“The legal phrase “undue influence” 
denotes something legally wrong or 
\-iolative of a legal duty. In order to 
establish undue influence, it must be 
proved that the influence was such as to 
deprive the person affected of the free 
e.xercise of his will. It must amount to 
imposing a restraint on the will of another 
whereby he is pre^’ented from doing what 
he wishes to do or is forced to do which 
he does not wash to do. 

An advice, argument persuasion or soli- 
citation cannot constitute undue influence. 
Honest intercession, even importunity, 
falls short of controlling a persons free 
exercise of his will. A persuasion, which 
leaves a person free to adopt his ovm 
course, is not undue influence. Other- 
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wise a suggestion or an entreaty from 
somebody, held in esteem, could be treat- 
ed as undue influence. In the absence 
of proof that a person has been, in conse- 
quence of the alleged influence, deprived 
of free agency no question of there 
being an undue influence arises. 

It is not objectionable to exercise an 
influence by acts of kindness or appeals 
to the free reason and understanding. So 
long as the free agency of the other per- 
son IS not prevented or impaired by ob- 
taining a domination over the mind of 
another, it cannot iie deemed as an exer- 
cise of an undue influence. The essence 
of "undue influence” is that a person is 
constrained to do against his will, but for 
the influence he would have refused to 
do if left to exercise his own judgment. 
It has to be shoum that a person’s voli- 
tion had thus been controlled by another 
whereby he could not pursue his own in- 
clination, being too weak to resist the 
importunity and in view of the pressure 
exercised on his mind he could not act 
inlelligenlly and voluntarily and had be- 
come subject to the will ot the other who 
had thus obtained domination over his 
mind.” 

267A. This exposition of the scope of 
"undue Influence” Is also in line with the 
view taken above. It en\-isages that the 
corrupt practice of undue influence is 
committed when a person is constrained 
to do against his will and is unable to act 
in accordance with his judgment. Such 
a position can only arise If the influence 
is brought on the person concerned after 
he has already formed his judgment and 
decided how he will exercise his electoral 
right. Propaganda for the purpose of in- 
fluencing the judgment, even if undesir- 
able, cannot be held to be undue influ- 
ence. 

268. Coming to the cases of Election 
Tribunals, the earliest case that needs 
consideration is the decision in (1953) 6 
ELR 316 (Election Tribunal, Patiala) 
(supra). In that case, the Tribunal held: 

“It is not necessary that there should 
be any actual threat or physical compul- 
sion held out, but the method of induce- 
ment as may be adopted should convey 
to the mind of the person addressed that 
non-compliance with the wishes of the 
person offering the inducement may re- 
sult in physical or spiritual harm to him- 
self or to any other person in whom he 
is interested. Some fear of harm result- 
ing from non<ompliance with the request 
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thus, seems to constitute an essential ele- 
ment in “undue influence”. 

269. On behalf of the petitioners, em- 
phasis was laic] on the decision of the 
Election Tribunal in (1933) 7 ELR 457 
(Elec. Tri , Kotah) (supra). 

In that case, it was held: — 

“It may be observed that an attempt 
to interfere by the method of compul- 
sion is not necessary and that even the 
method of inducement may be sufficient, 
provided it be of such a powerful type 
as would leave no free will to the voter 
m the exercise of his choice. In other 
words, actual physical compulsion is not 
necessary, but positive mental compulsion 
may be enough to give rise to an undue 
influence.” 

269A. After expressing this view, the 
Tribunal proceeded to hold that the pub- 
lication of a particular poster amounted 
to exercise of unclue influence. Refer- 
ring to it, the Tribunal held:— 

‘The poster was, therefore, clearly de- 
signed not only to catch voters for res- 
pondent No. 1. but, also, to overawe 
\olers, the majoritv of whom w’ere men 
of no better intelligence than ordinary 
illiterate villagers and to create a feeling 
of rositivc prejudice, if not of terror as 
well, in their minds against the petitioner,” 

269B. Reliance was placed primarily 
on the last part of this quotation where 
the Tribunal held that the creation of a 
feeling of positive prejudice in the minds 
of the voters can amount to undue in- 
fluence. But this part of the sentence 
has to be read in conjunction with the 
earlier p.irt where a clear inference was 
drawn that the poster was clearly design- 
ed lo overawe the voters. This was the 
reason why the Tribunal held that the 
publication of the poster amounted to un-_ 
due influence, though, when defining un-* 
due mflucnce in general, the Tribunal 
had clearlv stated that the inducement 
must be of such a pow'crfiil type as would 
leave no free will to the voter in the 
exercise of his choice. In stating this 
principle, the Tribunal was clearly refer- 
ring lo the stage when, having made his 
choice, the voter wants to exercise it in 
acconlance with his free will and that 
free will is interfered wnth. The Tribu- 
nals decision is also, thus, in line with 
the view taken above. 

270. The next decision of a Tribunal 
on which reliance has been placed is in 
Radha Krishna v. Tara Chand, (1936) 12 
ELR 378 (Ele. Tri. Lucknow): but that 
decision appears to be of no help as, in 



1970 


S. K. Singh v. V. V. Giri (Bhargava }.) [Prs. 270-273] S. C. 2151 


that case, relying on' an English decision, 
the Tribunal held tliat, before a threat 
can be said to amount to undue influence, 
the question must be put, was it a serious 
and deliberate threat uttered with the 
intention of carrying it into effect, and 
proceeded to apply that test to the case 
Ijefore it. The Tribunal, therefore, dealt 
with a situation where there was clearly 
a threat to the voters, but even the threat 
in question contained in the slogan was 
held not to constitute corrupt practice, as 
there was nothing to show that the pur- 
pose of the slogan was to directly or in- 
directly interfere with any person’s free 
exercise of his electoral right. 

271. In Amir Chand v. Sucheta Kripa- 
lani, (1958) 18 ELR- 209 (Ele. Tri. Delhi) 
the Tribunal, after quoting the definition 
of “undue influence” contained in Sec- 
tion 123 (2) of the Representation of the 
People Act, 1951, held: — 

“The definition, no doubt, is in general 
terms but it has an element of compul- 
sion and it is an abuse of influence that 
will constitute undue influence”. 

These remarks also do not go contrary to 
the view taken above. 

272. The last case that requires notice 
is the decision of a Tribunal in Kataria 
Takandas Hemraj v. Pinto Frederick 
Michael, (1958) 18 ELR 403 (Ele. Tri. 
Surat) in which it was said: — 

“A candidate, or as matter of fact, any 
person has every right to persuade peo- 
ple to vote in his favour at the election 
and in that respect he is further entitled 
to be even critical of the policy and the 
acts of the rival party or its candidate and 
that way it may as well be legitimate for 
them to influence the voters, provided 
they did not transgress the legitimate 
bounds of criticism. It is only undue in- 
fluence which can be taken exception of, 
and, even though that term is wide enough 
to co^'er any interference with the exer- 
cise of the electoral right, one can justi- 
fiably call any act as an interference only 
when it has in it an element of compul- 
sion so as to gi\'e way to free thinking 
in the exercise of the electoral rights of 
the voters.” 

This case also, therefore, envisaged some 
element of compulsion as a result of which 
a voter is unable to exercise his electoral 
right in accordance with his judgment 
and choice. None of the decisions ren- 
dered so far by the Courts or Tribunals 
in India, thus, go contrary to the wew 
expressed above and, if at all, a majority 


of them are in line with it. It is in the 
light of this interpretation of v'hat undue 
influence means that this Court has to 
proceed further to see which of the allega- 
tions made in the present petitions can 
amount to charges of undue influence 
and whether they have been established 
so as to vitiate the election. 

273. The principal charge of undue 
influence, on which a mass of evidence 
has been led by the ^petitioners, relates to 
the publication of a pamphlet which con- 
tained scurrilous and vulgar allegations as 
to the personal character of Shri Sanjiva 
Reddv. It is. not necessary for me to set 
out the details of the contents of that 
pamphlet. It is sufficient to mention that 
apart from allegations against Shri San- 
jiva Reddy, there were no other allega- 
tions in it v'hich could amount to a threat 
of any ad\-erse consequence to any voter 
in case he cast his vote in favour of Shri 
Reddy. E\'en in the e\'idence, no wit- 
ness stated that as a result of reading this 
pamphlet, he apprehended any adverse 
consequence either to himself or jo any- 
one in whom he may be interested. No 
doubt, some witnesses stated that, on 
reading the pamphlet, they felt that, if 
Shri Sanjh'a Reddy is elected as President, 
the Rashtrapati Bhavan may become a 
brothel; but that also does not amount 
to a threat of a nature which w'ould con- 
stitute undue influence as explained 
above. Consequently, the publication of 
this pamphlet cannot constitute undue 
influence, so that it is totally unnecessary 
to go into the question whether it was 
printed, published and distributed at all; 
if so, by whom, and, further, whether 
such printing, publication or distribution 
was or was not with the connivance of 
the respondent. As I have held earlier, 
in the Act there is no provision made for 
setting aside election on the ground of 
publication of false statements as to the 
personal conduct or character of a candi- 
date even if it affects his prospects in the 
election, so that no evidence need have 
been taken with regard to the printing, 
publication or distribution of this pam- 
phlet or w’ith regard to the question as 
to whether there was any conni\"ance by 
the respondent in its irrinting, publication 
or distribution. The challenge to the 
election of the respondent based on this 
petition fails on this preliminary ground. 
However, I may add that, having had the 
benefit of reading the judgment proposed 
to be delivered by my brother Sikri, J., 
on these issues, I agree with his assess- 
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ment of the evidence tendered by the 
parties and the findings recorded by him. 
These findings of fact are to ’the effect 
that, though the pamphlet was distributed 
by post and in tlie Central Hall of Parlia- 
ment, It has not been proved that this 
distribution ivas with the connivance of 
the respondent or that the distribution 
materially affected the result of the elec- 
tion. Consequently, even on the assump- 
tion that the publication of this pamphlet 
could constitute undue influence, the 
election of the respondent is not liable to 
be set aside. 

274. Apart from this ground based on 
the pamphlet, a number of other instances 
of exercise of undue influence were also 
cited and relied upon in these two elec- 
tion petitions. These grounds have also 
been dealt with by my brother Sikri, J., 
and some by my brother Mitter, J, I agree 
with their reasons and findings for hold- 
ing that none of these charges of iindue 
influence has been established, so that 
the challenge to the election of the res- 
pondent on the ground of exercise of un- 
due influence fails altogether. 

275. I also agree with the order direct- 
ing parties to bear their own costs and 
the reasons for that order given by my 
brother Sikri, J., in his judgment. 

Issue No. 7 in Election Petition No. 1 of 
1969, Issue No. 9 in Election Petition No. 
4 of 1969, and Issue No. 11 in ElecHon 
Petition No. 5 of 1969. 

276. As a result of the findings on 
other issues, the petitioners in none of 
these petitions are entitled to any relief, 
as no ground has been made out for de- 
claring the election of the respondent as 
Nxiid. 

^UTTER, J.— 277. I have h.ad the 
benefit of reading the judgments of my 
colleagues. The facts leading up to the 
filing of these petitions and the issues 
settled therein have been set out in the 
judgment of my learned colleague Bhar- 
gava, J. I am in agreement with him in 
his conclusion on issues other than issue 
No, 4 in Election Petitions 4 and 5 of 
1969. I regret to have to differ from 
my other colleagues on this issue. As 
Petition No. 5 is more comprehensive 
than Petition No. 4 I prefer to refer to 
the allegations made in Petition No. 6 
alone.’ Leaving out of account the teidint- 
cal grounds on which the election has 
been challenged, the petitionen have ask- 
ed for a declaration that the 'election be 
declared void on the following grounds: 


V. V. V. Giri (Mitter J.) A.I.R. 

(1) That the offence of undue influence 
at the election had been 'committed by the 
returned candidate (hereinafter referred 
to as the ‘respondent’) and by his suppor- 
ters vvitii the connivance of the respon- 
dent as mentioned in paragraph f (a) and 
various siib-paragrapljs of 13 (b) and (e) 
of the Petition. 

(b) The result of the election was mate- 
rially affected by reason of the offence 
of undue influence at the election having 
been committed by persons mentioned in 
paragraph 13 of the petition. 

278. Undue influence is alleged to 
have been committed in diverse ways on 
various persons details whereof are given 
hereinafter. 

279. Paragraph 13 of Petition No. 5 
purports to give a summary of the events 
vv'luch are alleged to have formed the 
background in which the offences were 
said to have been committed. Put briefly 
they are as follows. 

(1) After the demise of the late Dr. 
Zakir Hussain, the Prime hfinister of 
India who was also an influential leader 
in the Congress Party took the view that 
the respondent vvJjo was then the Vice- 
President of India should be adopted as 
the Congress candidate for the office 
which had f.illen vacant. This was not 
acceptable to all her colleagues in the 
Congress Parliamentary Board (hereinafter 
referred to as the ‘Board’^— a bod^ which 
kad in the past selected the party s candi- 
date for the office of the President. The 
controversy w'bich thus arose could not 
be settled because of want of unanimity 
of opinion and the matter was left to be 
decided at the Bangalore Session of the 
All India Congress Committee (hereinafter 
refeired to as the ’Committee’) to be held 
in |ufy 1969. 

(2) * No consensus being attained at the 
meeting of the. Board held in Bangalore 
on July 12, 19^ the matter was decided 
by voting. The Prime Minister and Sri 
Fakhrudin Ali Ahmed voted for Sri Jag- 
jivvan Ram while Sri Morarji Desai, Sri 
Y. B. Chavan, Sri S. K. Patil and Sri Kama- 
raj voted in favour of Sri N. Sanieeva 
Reddy, 

(3) The decision of the Board greatly 
upset the Prime Minister and she then 
and there threatened the members of the 
Board that it would lead to serious conse- • 
quences and that she should not have 
t^n ov'er-ruled in that manner. 

(4) The ofBcial announcement of the 
selection of Sri Sanjeeva Reddy as Con- 
gress candidate for the office of the Presi- 
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dent of India was made on 13th July, 
1969 and on the same day the respondent 
who was then acting as the President of 
India called a Press conference at Rashtra- 
pati Bhavan whereat he announced his 
candidature for the office of the President. 
He issued a statement condemning the 
selection of Sri Sanjeeva Reddy as based 
on partisan considerations and emphasised 
that a candidate for the highest office in 
the land should possess character, inte- 
grity, patriotism, e.^perience and a good 
record of service and sacrifice. Accord- 
ing to the petitioner there was an insinua- 
tion that the abo\’e requisite qualifications 
were lacking in Sri Sanjeeva Reddy. 

(5) Being upset by the decision of the 
Board,- the Prime ^linister witliout any 
consultation with her colleagues in the 
Cabinet advised the Acting President of 
India that she would withdraw the 
Finance portfolio from Sri Morarji Desai. 
Her advice being accepted Sri Moraqi 
Desai was relieved of his portfolio. She 
followed it up with the promulgation of 
the Bank Nationalisation Ordinance, a 
day before Parliament was to commence 
its session. This Ordinance was signed 
by the respondent acting as President. 

(6) On the 22nd July, 1969 the Prime 
Minister, proposed Sri Sanjeeva Reddy as 
a candidate for the office of the President 
of India which was duly seconded by Sri 
Swaran Singh, a Cabinet Minister. 

(7) The Prime Minister however e.x- 
pressed difficulty in issuing a written ap- 
peal in support of the candidature of Sri 
Sanjeeva Reddy. 

(8) At a meeting of the Board held on 
August 6, 1969 there was a Joint address 
by the Prime Minister and tlie Congress 
President, Sri S. Nijalingappa, in support of 
Sri Sanjeeva Reddy’s candidature. At 
this meeting the Prime Minister stated 
that she stood by the decision of the party 
while on his part Sri Nijalingappa said 
that he had been in contact \wth leaders 
of various opposition parties, namely, the 
P. S. P., the S. S. A, the Jan Sangh, 
B. K. D. and others and that the response 
in favour of Sri Sanjeeva Reddy had been 
encouraging. 

(9) On August 9, an anonymous pam- 
phlet in cyclost>'led form and a printed 
pamphlet both without the name of tlie 
publisher or the printer were published 
by free distriburion among the members 
of the electoral college for the Presiden- 
tial election. In this the leaders of tlie 
part}' like Shri S. K. Patil, Shri Atulya 


Ghosh and others were castigated as self- 
seekers who had tried to become \'irtual 
dictators and Sri Sanjeeva Reddy 
who had been selected by these 
people was described as a corrupt 
and immoral person. The pamphlet 
charged Sri Sanjeeva Reddy not only with 
lack of probity but as having been guilty 
of gross misdemeanour towards members 
of 'the other se.v on a number of occasions 
culminating in the statement that if he 
were to become the President he would 
"turn Rashtrapati Bhavan into a harem, 
a centre of vice and immorality.” 

(10) Not satisfied with what the Prime 
Ministei had said at the Congress Parlia- 
mentary meeting on August 6, Sri Nija- 
lingappa requested her specifically on 
August 9 to issue an appeal to the mem- 
bers of the party to vote and work for 
the success of the Congress candidate. 
The Prime Minister avoided doing this 
and merely said that people should abide 
by the decision of the Board. 

(11) This was followed by certain cor- 
respondence by and between Sri Fakhru- 
ddin Ali Ahmed and Sri JagJiwan Ram 
Jointly on the one hand and Sri Nijalin- 
gappa on the other, as also by and be- 
hveen Sri Nijalingappa and the Prime 
Minister from August 11 to August 15. 
The correspondence showed an open 
cleavage between the members of the 
party and it became clear that the Prime 
Minister and her colleagues in the Cabi- 
net and their supporters made the issue 
of the success at the election by defeat- 
ing the group which opposed her at the 
meeting of the Board on July, 12, as one 
of prestige and political sunuval of the 
Prime Minister. 

280. Against the above background the 
offence of undue influence was said to 
have been committed by the returned 
candidate and some persons named and 
unnamed and described as the workers 
and supporters of the respondent with his 
connivance by voluntarily interfering and 
attempting to interfere witlr fhe free 
exercise of the electoral rights of the 
candidates and the electors in general 
and some of them named in particular. 

(a) According to paragraph 13 (b) (ii) 
of the petition Sri S. Nijalingappa, Sri 
S. K. Patil, Sri K. KamaraJ, Sri Moraq'i 
Desai and Sri Y. B. Chavan, electors at 
the election were threatened by the Prime 
Minister on the 12th July at Bangalore 
with serious consequences witli the object 
of unduly influencing them so as to make 
them change their decision to nominate 
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Sri Sanjeeva Reddy as their candidate. 
The threat is alleged to have been repeat- 
ed subsequently on a number of occa- 
sions It was also said to be a direct 
attempt to dissuade Sri Sanjeeva Reddy 
from standing as a candidate. 

(b) In paragraph 13 (b) (iii) of the peti- 
t/on It was stated that with the object of 
interfering with the free exercise of the 
electoral rights of Sn Sanjeeva Reddy, Sri 
Nijalingappa. Sn Kamaraj and others, elec- 
tors at the election, supporters of the res- 
pondent viz., Sri Jagjivan Ram. Sri Yunus 
Saleem, Sri Sashi Bhushan, Sri Krishna 
Kant, Sri Chandrasehhar, Sri Jagat Nar.iin 
Sri Mohan Dharia and Sn S M. Banerjee 
in particular and other supporters and 
workers of the respondent in general with 
the consent and connivance of the respon- 
dent published bv free distribution a 
pamphlet, annexure A-38 to the petition, 
in Hindi and English, in cyclostyled form 
as well as in pnnted form in ^vh{ch seri- 
ous allegations, as already noted, were 
made amounting to the commission of 
undue influence upon the persons named 
within the meaning of Section 17I-C, 
1. P C. 

(c) According to paragraph 13 (b) (iv) 
of the petition this pamphlet was distri- 
buted from 9th to 16tn August among all 
electors of the electoral college for the 
Presidential election. It was distributed 
in the Central hall of Parliament by 
the abosenamed person 1. e., Sri Jagjiwao 
Ram and others. A large number of elec- 
tors were asked to read the contents of 
the pamphlet, and were also asked to say 
whether they would vote for such a de- 
bauch and corrupt man. An instance 
of this is given in paragraph 13 (b) (iv) of 
the petition- Sri Yunus Saleem approach- 
ing Abdul Ganf Dar, one of the petitioners 
and talking to him as abose in the pre- 
sence of other members of Parliament. 

(d) The petitioner, Sri Abdul Ghani Dar 
took strong exception to what was going 
on and wrote a letter to the respondent 
endorsing a copy thereof to the Prime 
Minister and Sri Humajoin Kabir request- 
ing the respondent to condemn those 
who had published the pamphlet and 
make a public statement dissociating him- 
self from and denouncing the publishers 
of the pamphlet. 

(e) The respondent himself during his 
tour of the country addressed pressmen 
and members of the public at various 
places and repeatedly staled that a man 
of character and integrity should have 
been selected. 


V. V. V. Giri {Mitter J.) A.I.R. 

(0 according to paragraph 13 (c) (i) the 
supporters of the respondent, namely, the 
Prime Minister and some of her Cabinet 
colleagues like Sri Jagjiwan Ram, Sri 
Fakhruddin Ali Ahmed, Sri Yunus Saleem, 
Dr. Karan Singh, Sri Dinesh Singh, Sri 
Swaran Singh, Sri I. K. Gujral, Sri S. S. 
Sinha, Sri K K Shah and Sri Triguna 
Sen misused their position for furthering 
the prospects of the returned candidate 
by contacting a large number of electors 
on the telephone and openl>’ telling them 
that if the electors did not vote for the 
respondent thev would lose all the patro- 
nage which they would otherwise be 
given. Electors were called by some of 
the abovenamed Ministers at their OlBcial 
residences and offices in Delhi and undue 
influence brought to bear upon them by 
ordering them to vote for the returned 
candidate. 

(g) According to paragraph 13 (c) (iii) 
of the petition Sri Fakhruddin Ali Ahmed 
and Sri Yunus Saleem threatened the 
Muslim electors that Sri Sanjeeva Reddy 
was in fact a candidate of the Jan Sangh 
Party and if he was elected the fate of 
the 'Muslim community in India would 
be in danger. This undue influence was 
exercised o\cr all the Muslim electors in 
the country and specially those in Parlia- 
ment. An instance of this is given as 
inving taken place between Sri Yunus 
Saleem and Sri Abdul Ghani Dar. 

(h) The workers and supporters of the 
respondent became desperate and de- 
manded freedom of vote at the election 
so that the members of the Congress 
party mav not feel themselves bound by 
ihcir party affiliation to vote for Sri San- 
jee\-a Reddy. It was stated that such a 
scare was created that the President of the 
V. P. Congress Committee, Sri Kamlapali 
Tripathi and the Chief Minister Sri C. B. 
Gupta who had on August 6, 1969 addres- 
sed a meeting for solidly hacking Sri 
Sanjeeva Reddy changed their stand and 
on the 13lh August. 1969 Sri Kamlapati 
Tripathi also pleaded for freedom of vole. 

(i) According to paragraph 13 (c) (v) a 
scare was raised and undue influence 
exercised on the minds of the members 
of IJje Legislative Assembly of Bengal that 
if successful Sri Sanjeeva Reddy would 
enforce President’s Rule in Bengal wiping 
off tlic United Front Government and the 
legislative assembly. According to para- 
graph 13 (c) (ii) a similar scare was raised 
with regard to enforcement of Presidents 
Rule in Andhra Pradesh. According to 
paragraph 23 (c) (x) the returned candi- 
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date, the Prime Minister, Sri Jagjivan Ram 
Sri Kakhruddin Ali Alimed and others 
entered into a conspiracy calculated 
to maintain the said Ministers in their 
office by the allegation that Sri Nija- 
lingappa had entered into an arrangement 
with the leaders of the Jan Sangh and 
^Swatantra Party to oust the Congress 
Government from the Centre and to esta- 
blish a Coalition Government. 

2S0A. There are other allegations of 
undue influence in the said paragraph but 
as they were not pressed no further 
notice need be taken of them. 

281. In paragraph 14 of the petition 
it was stated that the result of tlie elec- 
tion had been materially affected by rea- 
son of the commission of the offence of 
undue influence at the election by the 
persons mentioned in paragraph 13 of the 
petition. 

282. In paragraph T6 of the petition 
it was stated tliat in case tlie Court came 
to the conclusion that the offences men- 
tioned above, though committed were not 
connived at by the respondent, still the 
election ought to be declared void as the 
result of it had been materially affected 
by the above practices. 

283. In the counter affidavit filed by 
the respondent the above charges were 
all denied and the correctness of the 
statements disputed. The respondent 
stated e.xpressly that for want of know- 
ledge he could not traverse the allega- 
tions in the various sub-paragraphs of 
paragraph 13 of the petition except those 
which were made against him or imputed 
to him and alleged to have been said or 

. done at his instance or with his conni- 
\-ance. He stated categorically in para- 
graph 25 ’of the counter affidavit that he 
had been carrying on his campaign sin- 
'gle handed and that in between July 30, 
and 13th August he was out of Delhi 
most of the time touring different parts 
of the country. He disputed the correct- 
ness of tlie charges made in the various 
sub-paragraphs of paragraph 13 and deni- 
ed that he had been contacted by the 
Prime Minister at Delhi from Bangalore 
as alleged or that she had suggested that 
as soon as an official announcement re- 
garding tlie selection of Sri Sanfeeva 
Reddy was made he should announce'ffiis 
own candidature for the office of the Pre- 
sident. With regard to his press confer- 
ence he said that he had only outlined 
the necessary' qualifications for the office 
of the President and that his statement 


could by no means be read as an attack 
on the personal conduct or character -of 
Sri Sanjeeva Reddy. He said further that 
he had approved of the taking over of 
the portfolio of Finance from Sri Morarji 
Desai on the 16th July, on the recommen- 
dation of the Prime Minister but the sign- 
ing of the Bank Nationalisation Ordinance 
had nothing to do with the Presidential 
Election. He stated in clear terms that 
lie had no knowledge of any of the state- 
ments relating to printing, publishing and 
distribution of the unsigned pamphlet, 
whether printed or otherwise and he com- 
pletely dissociated himself therefrom. He 
denied the insinuation that he had any- 
thing to do M'ith the Prime Ministers 
alleged call for a free vote to get support 
for himself. He characterised the allega- 
tions regarding the publication and distri- 
bution of the pamphlet mentioned in the 
petition by anybody as his supporters or 
workers with his consent and connivance, 
as reckless, wild and false. He denied 
having received any letter from Sri Abdul 
Gliani Dar as menrioned in the petition 
or any copy of the pamphlet. He denied 
ever having hinted in any of his public 
addresses anything derogatory to the per- 
• sonal conduct or character of Sri Sanjeeva 
Reddy. With regard to paragraph 13 (c) 
(i) of the petition he stated that he was 
not aware of any of the persons hawng, 
acted in the manner alleged therein. With 
regard to paragraph 13 (c) (ii) and (iii) as 
also 13 (c) (x) he disclaimed aU knowledge. 

. 284. On 21st January, 1970, the Court 
directed the petitioners to furnish several 
particulars of the petition mostly relating 
to paragraph 13 (b) (iii), 13 (b) (iv), 13 (c) 
(i) and 13 (c) (iii). In compliance with 
the same tlie petitioners gave inter alia the 
following particulars. 

285. With regard to paragraph 13 (b) 
(iv) they stated “that the persons who 
had distributed the pamphlet between the 
9th and 16th August, 1969, were already 
mentioned in paragraph 13 (b) (iii) and 
some other persons who had done so were 
being mentioned in particulars furnished 
to paragraph 13 (b) (iii), namely, Shri 
Maulana Ishaq Sambali, Sri Akbar Ali, 
M. P., Sri Bhupesh Gupta M. P. and Sri 
Randhir Singh M. P. With regard to the 
place and date on which the persons men- 
tioned in paragraph 13 (b) (iii) were al- 
leged to have distributed the pamphlet it 
was said that on 9th August, 1969, Sri Sashi 
Bhuslian, M. P. and Sri Krishan Kant, 
M. P, had together distributed copies of 
the said pamphlet to various members of 
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Parliament at the latter’s resident in New 
Delhi. It was also said that the pamphlet 
had been distributed by leaving the same 
at the residence of nine other electors at 
their residence on 9th August, late in the 
evening. Little attempt was made to 
prove these statements. 

256. The names of 18 persons were 
given as having received the said pam- 
phlet at their residence by post in various 
places in India liiey were all members 
of the Legislative Assemblies of Uttar 
Pradesh as also of Madhya Pradesh, Bihar 
and Chandigarh. Of these some but not 
all were examined in Court. 

257. Further^ with regard to distribu- 
tion of the pamphlet it was said that the 
persons already mentioned in paragraph 
13 (b) (lii) as also those mentioned in reply 
to the application for particulars given 
above distributed the same individually 
and in groups of two or more on all days 
behveen 11th and ISlh August to the 
general body of electors frequenting the 
Central hall of Parliament. TIk* names 
of 29 members of Parliament were given 
as the recipients of the pamphlets in the 
above manner. Further groups of M. Ps. 
were mentioned as having distributed the 
said pamphlets to some or other of the 
petitioners on the 11th August, 1969, in the 
J^entral hall of Parliament. With regard 
to the telephone calls by Ministers exer- 
cising undue influence over the members 
of the electoral college referred to in 
paragraph 13 (c) (1) about 30 M. Ps. were 
named as having been so contacted by II 
named Ministers including the Prime 
Minister, Sri Fakhniddin Ali Ahmed, Sri 
Jagfiwan Ram, Sri Yunus Saleem and Sri 
I. K. Giijral. With the exception of three 
of them, namely, Sri Fakhruddin Ali 
Ahmed, Sri Yunus Saleem and Sri I. K. 
Gujral, no attempt was made to substan- 
tiate the above. I do not think it neces- 
sary to dilate more on the correctness of 
the particulars and the attempt to esta- 
blish the same except to say that little 
effort was made to establish the allega- 
tions which were verified either as true 
to the knowledge of the deponent, Sri 
Abdul Ghani Dar or as being based on 
information received by him from the per- 
sons named, some of whom were called as 
witnesses but did not support the version 
of Sri Abdul Ghani Dar as giv’en in the 
particulars. 

288. For tlic sake of convenience issue 
No. 4 is reproduced below: 

Issue 4 in Election Petitions Nos. 4 and 
5. 


V. V. V. Giri (Milter J.) 

(a) Whether all or any of the allegations 
made in paragraphs 8 (e) and 13 (a) to (m) 
of the petitions constitute in law an of- 
fence of undue influence under Section 28 
(1) (a) of the Presidential and Vice-Presi- 
dential Elections Act of 1932 ? 

(b) \Vbether the said allegations made 
m paragraphs 8 (e) and 13 (a) to (m) are 
true and pros ed ? 

(c) In the event of these allegations 
being proved constituting undue influence, 
whether 

(0 the relumed candidate has commit- 
ted (he offence of undue influence? 

(ii) Whether undue influence was com- 
mitted by his workers and if so, with his 
connivance ? and 

(til) \Vhether undue influence was com- 
mitted by others without his connivance 
and if so, whether that has materially af- 
fected the result of the election ? 

289. Before going into the evidence 
adduced one must note the provisions of 
the law relating to the election of (he 
President of India and in particular the 
grounds on which such an election can 
be challenged and then briefly consider 
the history of the law of undue influence 
generally and examine the statutory pro- 
visions of the law of undue influence ap- 
plicable to elections and the exposition 
thereof in India. 

290. Article 71 (1) of our Constitution 
pros'ides that all doubts and disputes aris- 
ing out of Or in connection with the elec- 
tion of a President or Vice-President shall 
be enquired into and decided by the 
Supreme Court whose decision shall be 
final. Sub-clause (3) of that article lays 
down that: 

"Subject to the provisions of this Con- 
stitution, Parliament may by law regulate 
the matter relating to or connected with 
the election of a President or Vice-Presi- 
dent.” 

By Act 31 of 1932, the Presidential and 
Vice-Residential Elections Act (hereinafter 
referred to as the ‘Act*) Parliament made 
provisions for the conduct of Presidential 
and Vice-Presidential ' elections. Disputes 
regarding elections are dealt with in Part 
III of the Act containing Sections 13 to 
20, Section 16 of the Act lavs down the 
reliefs which may be claimed by a peti- 
tioner and Section 18 specifies the grounds 
for rieclaring the election of a returned 
candidate to be void. The relevant part 
tfiereof reads as follows: 

“18 (1) If the Supreme Court is of opin- 
ion — 
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(a) that the offence of bribery or undue 
influence at the election has been commit- 
ted by the returned candidate or by any 
person with the connivance of the retum- 
ed candidate; or 

(b) that the result of the election has 
been materially affected — 

(1) by reason tliat the offence of bribery 
or undue influence at the election has been 
committed by any person who is neither 
the returned candidate nor a person acting 
with his connivance; 

• o o e 

(c) " ^ 

The Supreme Court shall declare the 
election of the returned candidate to be 
void. 

(2) For the purposes of this section, the 
offences of bribery and undue influence at 
an election have the same meaning as in 
Chapter IX-A of the Indian Penal Code 
(Act 45 of I860).” 

291. Section 21 contained in part IV 
provides for the making of rules to give 
effect to the Act. The provisions in the 
Constitution and the Presidential and 
Vice-Presidential Elections Act of 1952 
and the Rules framed thereunder form a 
complete code relating to such election 
and all doubts and disputes regarding the 
\-alidity of such elections which can be 
adjudicated upon by the Supreme Court 
must arise within the limits specified 
thereby. 

292. Chapter IX-A of the Indian Penal 
Code which deals with offences relating 
to elections was introduced by the Indian 
Elections Offences and Inquiries Act, 39 
of 1920, Section 2. Section 171-A in that 
part deflnes candidates and electoral right. 
Bribery is defined in Section 171-B. Un- 
due influence at elections is covered by 
Section 171-C which runs as follows: — 

“(1) Whoever voluntarily interferes or 
attempts to interfere with the free e.xer- 
cise of any electoral right commits the 
offence of undue influence at an election. 

(2) Without prejudice to the generalitx' 
of the provisions of sub-section (1), who- 
ever — 

(a) threatens any candidate or voter, or 
any person in whom a candidate or voter 
is interested, with injury of any kind, or 

(b) induces or attempts to induce a can- 
didate or voter to believe that he or any 
person in whom he is interested will be- 
come or will be rendered an object of 
Divine displeasure or of spiritual cen- 
sure, 

shall be deemed to interfere with the 
free e.xercise of the electoral right of such 
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candidate or voter, vu'thin the meaning of 
sub-section (1). 

(3) A declaration of public policy or a 
promise of public action, or the mere 
exercise of a legal right without intent to 
interfere with an electoral right, shall not 
be deemed to be interference within the 
meaning of this section.” 

Under Section 171-F whoever commits the 
offence of undue influence or personation 
at an election shall be punished with im- 
prisonment of either description which 
may extend to one year or with fine or 
with both. Under Section 171-G: 

“Whoe\’er with intent to affect the result 
of an election makes or publishes any 
statement purporting to be a statement of 
fact which is false and which he either 
knows or believes to be false or does 
not believe to be true, in relation to the 
personal character or conduct of any can- 
didate shall be punished with fine.” 

293. It will be noted that the words 
used in sub-sec. (1) of Sec. 171-C are very 
wide and sub-sec. (2) though illustrative of 
sub-section (1) does not purport to com- 
prehend all the facets of undue influence 
under sub-section (1). The statement of 
objects and reasons of the Act of 1920 
makes the intention of the legislature clear. 
It reads: 

“The second sub-clause is merely ex- 
planatory of the general definitions in the 
first sub-clause and does not restrict the 
generality of the words used there. We 
have .considered the criticisms of this 
clause based on the generality of the 
words employed hut we are satisfied that 
any attempt at specific enumeration would 
be open to serious danger of loopholes in 
what we regard as a most salutary pro- 
vision,” 

On the facts of this case the \'ital question 
before us is, whether the mere publica- 
tion of a false statement highly derogatory 
of the personal conduct or character of a 
candidate or the dissemination of a scur- 
rilous pamphlet depicting a candidate as 
one of lecherous character will fall under 
sub-section (1) of Section 171-C or whe- 
ther in order to prove the commission of 
the offence the election petitioner must 
go farther and establish that there was an 
attempt on the part of some persons to 
interfere with the free choice of a candi- 
date on the part of the voters by making 
use of the pamphlet so as to deflect their 
will and restrict their choice to persons 
other than the one defamed. 

294. Undue influence is an old and 
well known English legal concept. Be- 
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fore the expression came to be used in 
litigation over elections it had acquired a 
definite significance to English lawyers al- 
though its exposition in common law was 
someivliat different from that which the 
equity lawyers gave it. The concept was 
developed along a particular line by 
Judges in England trv'ing election disputes 
and our Indian law lias by and large fol- 
lowed the same pattern. According to 
Anson on English law of Contract (22nd 
Edition) Chapter VIIi 
“A contract which has been obtained by 
means of pressure or intimidation is void- 
able at common law or in equity on the 
ground of duress. At common law the 
definition of duress is a narrow one and 
only the more extreme forms of coercion 
will suffice In erjuity, however, owing to 
the development of the doctrine of con- 
structive fraud, a contract may be res- 
cinded in cases where common law pro- 
vides no remedy. . . .At common law 
duress consists in actual or threatened 
violence or imprisonment, the subject of 
it must be the contracting party himself. 
Or his wife, parent, child, or other near 
relative, and it must be inflicted or threat- 
ened to bo inflicted by the other party to 
the contract, or at least it must be known 
to him when he entered into the contract.” 
(see p. 243). 

The learned author goes on to say at pages 
244 and 243: 

“Equity, on the other hand, will treat 
contracts as voidable when they have been 
induced by forms of pressure of coercion 
which do not amount to duress at com- 
mon law 

The’ tenn 'undue influence' has some- 
times been used by tlie Courts to describe 
the equitable doctrine of coercion which 
has just been refened to, but it also in- 
cludes, and it would perhaps be conve- 
nient to confine it, forms of pressure much 
less direct or substantial than those al- 
ready discussed. It may arise where the 
parties stand to one another in a relation 
of confidence which puts one of them in 
a position to exercise over the other an 
influence which may be perfectly natural 
and proper in itself, but is capable of 
being unfairly used. • • • 

If it can be shoivTi that one parly exer- 
cised such domination over the mind and 
will of the other that his independence of 
decision was substantially undermined, 
the party whose will w’as overborne will 
be entitled to relief on the ground of un- 
due influence. 


V. V. V. Giri (Mitter J.) A.I.R. 

There is no need for any special rela- 
tionship to exist between the parties, al- 
though, of course, it may do so. The 
mere fact that denomination was exercis- 
ed JS sufficient; no abuse of confidence 
need be proved." 

295> According to Cheshire and Fifoot 
on the Law of Contract (7th Edition) 
p. 264. 

"The Courts have never attempted to 
define undue influence with precision, but 
It has been described as ‘some unfair and 
improper conduct, some coercion from 
outside, some overreaching, some form of 
cheating, and generally, though not al- 
ways, some personal advantage obtained 
by' the guilty party.” 

296. So far as the English Law of 
Elections on which principmly our elec- 
tion laws are based is concerned, refer- 
ence may be made to some of the well- 
known text books on the subject. Ac- 
cording to Rogers Parlfamcntaw Elections 
and Pclilions, 20lh Edition Chapter XI 
p. 325; 

”In England corruptly influence a voter, 
whether by the more direct and grosser 
form of treating or the more indirect and 
subtler form of wagers was always an 
offence as a species of bribery; but un- 
duly influencing a voter was not, before 
the 17 and 18 Viet. c. 102, an offence in 
the strict sense of the word, although its 
prevalence is mentioned in many resolu- 
tions of the House of Commons, and many 
statutes have been passed to prohibit the 
evi! in particular instances; and although 
.t vote unduly influenced is void at com- 
mon law and will be struck off on a scru- 
tiny.” 

The learned author goes On to add: 

“As early as 3 Edw. 1, c. 5, which is 
declaratory of the common law, in affirm- 
ing the vital principles of freedom of 
election, said, “Because elections ought to 
be free, the King commandeth, upon for- 
feiture, that no man by force of arms, 
nor by malice or menacing, shall disturb 
ally to make tree election.'” 

Rogers notes that in the case of Lichfield 
(1869) 1 O’M & H. 23, WiUes, J., defined 
undue influence as 

"using any violence or threatening any 
damage, or resorting to any fraudulent 
contrivance to restrain the liberty of a 
voter, so as either to compel or frighten 
him into voting or abstaining from voting 
ollicrvvise than he freely wills.” 

In the same case the learned Judge added 
(at p. 28); 
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“The law cannot strike at the existence 
of influence. The law can no more take 
away from a man, who has property, or 
who can give employment, the insensible 
but powerful influence he has over those 
who he can benefit by the proper use of 
his wealth, than the law could take away 
his honesty, his good feeling, his courage, 
his good looks, or any other qualities 
which give a man influence over his fel- 
lows. It is the abuse of influence with 
which alone the law can deal. Influence 
cannot be said to be abused because it 
exists and operates. It is only abused in 
cases of this kind, where an inducement 

is held out by a promise to induce 

voters to vote or not to rmte at an elec- 
tion.” This case was decided upon 17 
and 18 Viet. c. 102, Section 5. 

297. According to Rogers the follow- 
ing are the principal kinds of improper in- 
fluence; 

1. The use of open force or violence, or 
the threat thereof. 

2. The infliction of any temporal injury, 
damage, harm or loss or by the threat 
thereof. 

3. The infliction of any spiritual injury, 
damage, harm or loss, or by the threat 
thereof. 

4. The impeding etc. the due exercise 
of the franchise etc. by abduction, duress, 
or any fraudulent device or contrivance. 

298. Section 101 of the Representation 
of the People Act, 1949 appears to be the 
latest codification of the English law on 
the subject of undue influence. Under 
sub-section (1) a person shall be guilty of 
cornipt practice if he is guilty of undue 
influence. Sub-section (2) of the section 
is in two parts. Under clause (b) a person 
shall be guilty of undue influence if, by 
abduction, duress or any fraudulent device 
or contrivance, he impedes or prevents the 

,free exercise of the franchise of an elector 
or irro-xy for an elector, or thereby com- 
pels, induces or prevails upon an elector 
or proxy for an elector either to vote or 
to refrain from voting. 

299. Under Section 91(1) of the Repre- 
sentation of the People Act, 1949: 

“Any person who, or any director of 
any body or association corporate which, 
before or during an election, shall, for tlie 
purpose of affecting tlie return of any 
candidate at the election, make or publish 
any false statement of fact in relation to 
the personal character or conduct of the 
candidate shall be guilty of an illegal 


practice, unless he can show that he had 
reasonable grounds for believing, and did 
believe, the statement to be true.-” 

300. It will thus be noticed that in 
England the law of undue influence as 
legards elections is somewhat akin to that 
branch of the law as expounded by the 
courts of equity and both have a common 
facet, namely, tlie inducement of a person 
to act otherwise than under his free will 
by resort to any fraudulent device or con- 
trivance. 

301. Coming now to our Indian law. 
Section 16 of the Contract Act which came 
on the statute book in 1872 laid doum 
by sub-section (1) that: 

“A contract is said to be induced by 
“undue influence” where the relations sub- 
sisting between the parties are such that 
one of the parties is in a position to domi- 
nate the will of the other and uses that 
position to obtain an unfair advantage 
over the other.” 

In substance our law of contract wdth re- 
gard to undue influence stresses upon the 
domination of the will by another to obtain 
an unfair advantage by the exercise there- 
of. So far as our election law is concern- 
ed the earliest attempt seems to have been 
the codification in 1919 under Chapter 
IX-A of the Indian Penal Code. This 
was followed by the Government of India 
(Provincial Elections) Corrupt Practices 
and Election. Petitions Order, 1936 which 
will be shortly described as the Corrupt 
Practices Order. This law was passed 
after the Government of India Act of 
1935. Corrupt practice in relation to an 
election by the members of a Provincial 
Legislature to fill seats in Provincial 
Legislative Council, meant one of the 
practices specified in Parts I and II of the 
First Schedule to the Order, and in rela- 
tion to any other election, meant one of 
the practices specified in Parts, I, II and 
III of that Schedule. Part I of the First 
Schedule defined undue influence in 
Clause 2 in the following terms: — 

“Undue influence, that is to say, any 
direct or indirect interference or attempt 
to interfere on the part of a candidate or 
his agent, or of any other person with the 
connivance of the candidate or his agent, 
with the free exercise of any electoral 
right: 

Provided that — 

(a) without prejudice to the generality 
of tlie pro\-i.sions of this paragraph, any 
such person as is referred to therein who — 

(i) threatens any candidate or elector, 
or any person in whom a candidate or 
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elector is interested, with any injury of 
any kind, or 

(ii) induces or attempts to induce a can- 
didate or an elector to believe that be, 
or any person in whom he is inlerested, 
w ill become or will be rendered an object 
of divme displeasure or spiritual censure, 
shall be deemed to interfere with the free 
exercise of the electrol right of that can- 
didate or elector witliin the meaning of 
this paragraph; 

(b) a declaration of public policy, or a 
promise of public action, or the mere 
exercise of a legal right without intent to 
interfere with an electoral right, shall not 
be deemed to be interference within the 
meaning of this paragraph." 

302. It will be noticed that there is a 
good deal of similarity betivcen this pro- 
vision and that in Section 171-C of the 
Indian Penal Code. There is greater 
similarity between undue influence as de- 
fined in Section 171-C and the definition 
of that expression m Section 123 of the 
Representation of the People Act, 1951 — 
another Parliamentary Act. Under the 
Act of 1931 undue influence is defined as 
follows in Section 123 (2); 

“Undue influence, that is to say, any 
direct or indirect interference or attempt 
to interfere on the part of the candi- 
date or his agent, or of any other person 
with the consent of the candidate or his 
election agent with the free exercise of 
any electoral right; 

Provided that — 

(a) Without prejudice to the generality 
of the provisions of this clause any such 
person as is referred to therein who — 

(i) tlireatens any candidate or an elector 
or any person in whom a candidate or an 
elector is interested, with injury’ of any 
kind including social ostracism and ex- 
communication or expulsion from any 
caste or community; or 

(ii) induces or attempts to induce a can- 
didate or an elector to believe that he, or 
any person in whom he is interested, will 
become or will be rendered an object of 
divine displeasure or spiritual censure, 
shall be deemed to interfere with the free 
exercise of the electoral right of sudi can- 
didate or elector wUhin the meaning of 
this clause: 

(b) a declaration of public policy, or a 
promise of public action, or the mere 
exercise of a legal right without intent to 
interfere u’ith an electoral right, shall not 
be deemed to be interference within Ae 
meaning of this clause." 
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This Act contains a further provision in 
clause (4) of Section 123 laying down that 
“the publication by a candidate or his 
agent or by any other person with the con- 
sent of a candidate or his election agent 
of any katement of fact which is false 
antl'w’hich he either believes to be false 
or does not believe to be true in relation 
to the personal conduct or character of 
any candidate m relation to the candida- 
ture or vvithdraw’al, of any candidate 
being a statement reasonably calculated to 
prejudice the election of that candidate at 
an election” 

will be deemed to be a corrupt practice 
for the purpose of that Act. 

303. It will be noted that under sub- 
section (4) publication of a false statement 
relating to the personal conduct or cha- 
racter of a candidate only becomes a cor- 
rupt practice when it is done by a rival 
or his agent or any other person with his 
consent. However opprobrious such pub- 
hc.ition may be it is not an electoral of- 
fence under the Act of 1951 and would 
not be a ground for setting aside an elec- 
tion although it might become culpable 
under Section 499 of the Indian Penal 
Code and as such punishable with simple 
imprisonment for a term which may ex- 
tent! to two ye.irs or with fine or with 
both. Clearly such publication per se 
would not amount to any direct or in- 
direct interference or attempt to inter- 
fere with the free exercise of an elec- 
toral riglit SO as to attract Section 123 (2) 
of the Act. Even in England it would be 
an illcg.il practice within the meaning of 
Section 91 (1) of the Representafjon of 
the People Act. By itself it would not 
make the publisher of the statement guil^ 
of undue influence. 'WTiile enacting the 
statute of 1952 the legislature had before 
it the electoral offences codified in Chap- 
ter IX-A of the Indian Penal Code. It 
recognised the necessity of a law prescrib- 
ing for the annulment of an election only 
if brfijery or undue influence was com- 
mitted thereat. Such offence if com- 
mitted by a candidate or by any per- 
son with his connivance was enough 
for declaring the election void. But if com- 
mitted by any person who was not the 
turned candidate nor one acting with his 
connivance, it was not to affect the elec- 
tion unless the result of it had been mate- 
rially affected by such malpractices. So 
far as this branch of the law is concerned 
the only difference between the Act of 
1951 and the Act of 1952 lies in the fact 
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that under the latter Act corrupt practices 
of bribery or undue influence by one who 
was not a party to the election or his 
agent are also brought in. But the nature 
and character of undue influence under 
both the Acts remains the same. I see 
no reason for taking a view that what 
would not be undue influence under the 
Act of 1951 can become one under the 
Act of 1952. 

304. If publication of any defamatory 
matter relating to a candidate was to be 
treated as a direct or indirect interfer- 
ence or attempt to interfere with tlie free 
exercise of any electoral right under tlie 
wide words of SecUon 171-G (1) there 
would have been no occasion for the legis- 
lature to provide for it separately under 
Section 123 (4) of the Act of 1951. In my 
view the same position would obtain 
under the Act of 1952 and before any 
publication of a defamatory matter relat- 
ing to a candidate can be treated as com- 
mission of the offence of undue influence 
there must be some overt act in addition 
to the mere publication — some attempt 
or persuasion of a voter to restrain the 
free choice of a candidate before the 
law of undue influence is excited. 

. 305. The above proposifa’on may be il- 
lustrated as follows: If anonymous pos- 
ters containing defamatory matter about a 
candidate’s personal conduct or character 
were to be displayed in prominent places 
in the constituency so as to attract the 
notice of electors, it would come within 
the mischief of Section 171-G of the Indian 
Penal Code but would fall short of exer- 
cise of undue influence under Sec. 171-C. 
'An attempt to denigrate a person in such 
a way could not be said to be directed to 
thwarting the free choice of electors inas- 
much as the poster by itself would give 
no indication as to the source of informa- 
tion on which the imputations were made 
or of tlieir authenticity. But if an unsign- 
ed pamphlet containing matter defama- 
tory of the personal conduct or character 
of a candidate be pressed personally upon 
an elector by another with an attempt to 
make the receiver believe that there was 
some basis for the charges levelled against 
the candidate, the person receiving the 
pamphlet would be likely to give credence 
to the imputations - made therein and 
would thus be subject to a restraint on 
his franchise. As a mere attempt to inter- 
fere with the free exercise of an electoral 
right is sufBcient for the purpose of Sec- 
tion 171-C (1) of the Indian Penal Code 
it is not necessary to prove positively that 
1970 S. C./139 XIT G— 11 


there was actual dominah'on of or over- 
bearing of the will of the elector to lead 
to the inference that undue influence was 
exercised: it would be sufficient to show 
that there was an attempt to penmrt tlie 
unfettered choice of a voter by resort to 
illegitimate persuasion inter alia by press- 
ing upon him a document containing such 
a false statement of fact relating to the 
conduct or character of a candidate as 
would make any right-thinking man shrink 
from selecting him and shun him in the 
process of selection of a candidate. In 
such a case it would not be diflScult to 
hold tliat tliere was in fact malice behind 
the publication and the adoption of a 
fraudulent device calculated to defeat or 
deflect the will of the elector. In this 
view of the matter the publication of a 
false statement of fact relating to the con- 
duct or character of a person coupled 
with an attempt to persuade electors by 
such publication would attract the opera- 
tion of Section 171-C (1) of the Indian 
Penal Code. It would also fall within the 
definition of undue influence in Section 
123 (2) of the R. P. Act of 1951 and the 
definition given in Clause 2 of the Corrupt 
Practices Order, 1936. 

806. I may now proceed to note' some 
of the reports of Election Commissions 
under tlie Corrupt Practices Order 1936 
before examining more recent decisions. 
In Amritsar City (Mohammadan) Consti- 
tuency — Sh. Mohammad Sadiq v. Dr. 
Saifuddin Kitchlew, (1864-1935) 2 Doa- 
bia’s E. C. 117 before the Second Elec- 
rion Petitions Commission Bench the scope 
of undue influence under the First Sche- 
dule to the Corrupt Practices Order, 1936 
came to be considered. It was the case 
of tlie petitioner that one Feroze-ud-Din 
Ahmed by administering oaths to his 
audience which included numerous voters, 
restricted their choice to the returned can- 
didate Dr. Kitchlew, under pain of spiri- 
tual penalties and tliereby interfered with 
the free exercise of their right to vote. 
Counsel for the respondent argued that 
the element of compulsion was an essen- 
tial ingredient of the corrupt practice of 
undue influence and contended that it was 
not even alleged that Feroze-ud-Din 
Ahmed had compelled his audience to 
take the alleged oaths. The Commis- 
sioners found that 

"such oaths were taken and tliat Feroze- 
ud-Din Ahmed also reminded his audi- 
ences of the iienalties provided for breach 
of such oaths by their religion. It is evi- 
dent that the element of compulsion was 
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present in the minds of those voters who 
had taken oaths to vote for Dr. Kitdrlew 
at the time when they marked their bal- 
lot-papers, they had given an undertaking, 
supported by the sanction of loss of faith, 
which inevitably leads to divine displea- 
sure and spiritual censure; that they would 
vote for Dr. Kilchlew and for no other 
person.” 

Tlie Commissioners however could not 
find in the definition of ‘undue influence' 
any basis for the proposition that unless 
Feroze-ud-Din Ahmed had compelled 
voters to take these oaths, the offence of 
undue influence was not complete ob- 
serving: 

"That definition, as is obvious, gives a 
very wide scope of the meaning of “undue 

influence” Evidently the offence 

includes such interference or attempt to 
interfere by any method, and one, possible 
method is the method of inducement, 
which is proved to have been practised 
in this case. In fact the word ‘induces' 
occurs in the second proviso to the defi- 
nition of “undue influence’ reproduced 
abos'e. Further, we have seen that the 
inducement was of a very powerful type, 
supported as it was by references to the 
demolition of the Shahidganj Mosque and 
the deaths of Muslims which resulted from 
the firing during the ensuing disturbances 
in tegarcl to which the feeling among the 
rank and file of the Muslim community is 
undoubtedly very deep.” 

In Amritsar City (Mohammadan) Constitu- 
ency Case No. 2, (1935-50)2 Doabia’sE.C. 
150, D/- 23-9-1938 the meaning of 
undue influence under the Corrupt Prac- 
tices Order, 1936 again fell to be consi- 
dered. There a question arose as to whe- 
ther certain news items and posters in 
which the unsuccessful person was wrong- 
ly and falsely described as standing as a 
candidate on a Muslim League ticket 
would fall witliin the mischief of the 
Order. In their report the Commissioners 
stated (at p. 157): 

“There is no proper e\idence of actual 
interference before us, and as regard the 
attempt, we have to see if there was the 
deliberate intent to mislead voters and 
thus make them exercise their electoral 
right under the wrong impression that tfie 
respondent had been set up as a candidate 
by the Muslim League.” 

'The case for the petitioner there was that 
one Maalana Zaffar Ali Khan by makbg 
an appeal to the voters restricted (heir 
choice to Mohammad Sadiq under pain of 
spiritual penalties and even otherwise and 
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thereby e.xerciseci undue influence in the 
free exercise of their right to vote. In 
the opinion of the Commissioners an in- 
ducement could not 'amount to undue in- 
fluence unless it was of such a powerful 
type as would leave no free will to the 
\x>ter in the exercise of his choice. In 
Lyallapur and Jhang General Constituency 
Case No. 2 (1864-1935) 2 Doabia’s E. C. 
243 at p. 256 one of the questions can- 
vassed was whether fraud was a corrupt 
practice within the meaning of Govern- 
ment of India (Provincial Legislative As- 
semblies) Order 1936, paragraph 4-B. Ac- 
cording to the Commissioners fraud may 
in some cases come within the ambit of 
the corrupt practice of undue influence. 
Referring to the definition of undue in- 
fluence in the said order the Commis- 
sioners observed: 

“It is obvious that the definition of un- 
due influence is very widely worded and 
covers all kinds of fraudulent acts or omis- 
sions which, in any way directly or in- 
directly interfere with the exercise of any 
electoral right. The definition in the 
English Act specifically makes a fraudu- 
lent de'vice or contrivance a type of un- 
due influence. As devices based on fraud 
which interfere with the exercise of elec- 
toral right, are not mentioned by name In 
the definition given in Schedule I, it has 
been intentionally framed in very general 
terms so as to cover all kinds of such de- 
vices.” 

(1953) 7 Ele LR 457 (Ele. Tri. Kotah) 
was a case in which there were two candi- 
dates, one a jagfrdar and the other a 
Congressman. The Congress committee 
published a poster containing the picture 
of a tenant tied up to a tree and a well 
dressed jagirdar asking another who had a 
waving whip in Ins hand, to flog the 
tenant and the tenant's wife was shown 
lying prostrate on the ground. It was 
held that the publication of the poster 
amounted to the exercise of undue influ- 
ence on the voters who were mostly ille- 
terafe villagers and the case fell under 
Section 12-3 (2) of the Representation of 
the People Act. 

307. In (1936) 12 Ele LR 378 at p. 415 
(Ele. Tri. Lucknow) one of the questions 
before the Election Tnbunal was whether 
the shouting of a slogan in various vil- 
lages and bazars that people who vote in 
a particular way would be given a shoe- 
beating amounted to exercise of undue 
influence. Relying on the observaUons of 
Norfolk (Northern case) (1869) 1 O'M & 
H 236 at p. 242 that before a threat can 
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be considered to amount to undue influ- 
ence, a question must be irut, ‘was it a 
serious and deliberate threat uttered with 
the intention of carrying it into effect?’ 
Applying that test, the Hection Commis- 
sioners held tlrat they had no difflculty in 
coming to the conclusion that the shout- 
ing of the slogan could not amount to un- 
due influence inasmuch as it was shout- 
ed for several months before the election 
was held and not a single instance was 
brought on record in which the threat 
contained in the slogan was carried out. 
On the facts of the case, it was held tliat 
none of the parties could be said to have 
uttered slogans for the purpose of direct- 
ly or indirectly interfering with any per- 
son’s free exercise of his electoral right. 
Reference was also made to the fact that 
there was no evidence that any complaint 
even had been made about the shouting 
of the slogans to the agents of the peti- 
tioners. 

308. In (1958) 18 Ele LR 209 (Ele. Tri. 
Delhi) one of the questions which engaged 
the attention of tire election Tribund was 
whether a false statement in a daily news- 
paper to the effect diat the respondent 
Smt. Suchela Kriplani was going to be 
taken as a Rehabilitation Minister in the 
forthcoming Union Cabinet after the elec- 
tion thereby giving currency to the rumour 
amounted to undue influence as contem- 
plated under Section 123 (2) of the Re- 
presentation of the People Act. The view 
taken by the Tribunal was tliat (p. 252): 

“The sorcalled device namely, that some 
one from Lucknow sent the news as a 
rumour or opinion of the member of the 
Congress High Command, does not fall 
within the ambit of die definition” 
in Section 123 (2). It was said that though 
the definition was no doubt in general 
terms it has an element of compulsion and 
it was an abuse of influence that would 
constitute undue influence. 

309. In (1958) 18 Ele LR 403 (Ele. Tri. 
Surat) an appeal was made to Maharash- 
trians not to vote for the Congress candi- 
date as the Congress Government had re- 
sorted to firing and killing Maharashtrian 
leaders for demanding a separate Maha- 
rashtra State and photographs of marty’rs 
who had been killed were attached to the 
appeal and it was even stated tliat the 
ballot bo.x of the Congress Party was filled 
with the blood of Maharashtrian mart>’rs. 
Negativing the plea of undue influence 
sought to be raised in the above appeal, 
the Tribunal stated that altliough the ex- 
pression ‘undue influence’ was wide 


enough to cover any interference with 
the exercise of the electoral right, there 
is in it an element of compulsion so as to 
give way to free thinking in the exercise 
of the electoral right of the voters. 

310. In (1958) 19 Ele LR 203 (Ele. Tri. 
Orissa) a case of undue influence was 
sought to be made out inter alia by the 
publication of a booklet which had in its 
cover page a photograph of one S. who 
had been killed during the police firing 
with the caption “Do not vote for the 
Congress who had killed S”. In the judg- 
ment in appeal from the Election Tribunal 
Barman, J., remarked (at p. 217): 

“A voter must be able to freely exercise 
liis electoral right. He must be a free 
agent. All influences are not necessarily 
undue or unlawful. Legitimate exercise of 
influence by a political party or associa- 
tion or even an individual should not be 
confused with undue influence. Persua- 
sion may be quite legitimate and may be 
fairly pressed on the voters. On the other 
hand, pressure of whatever character, 
whether acting on the fears, tlireat, etc., 
if so exercised as to overpower the voli- 
tion without convincing the judgment is 
a species of restraint whicli interferes with 
the free exercise of electoral right. In 
such an atmosphere, the free play of the 
elector’s judgment, discretion or wishes is 
overborne and this will constitute undue 
influence though no force is either used 
or threatened. It is not necessarj' to esta- 
blish that actual violence had been used 
or even threatened. Methods of induce- 
ment which are so powerful as to leave 
no free will to the voter in the exercise 
of his choice may amount to undue in- 
fluence. Imaginary terror may have been 
created sufficient to deprive him of free' 
agency.” 

310-A. With regard to the poster witli 
the picture, the learned Judge said (at 
p. 219): 

"It was an artful device to catch the 
imagination of the voters. It terrorised tire 
voters and was likely to create in tlieir 
mind a feeling of terror, fear, hatred or 
strong prejudice against the Congress. 

It at least did create or was likely 

to create or had tlie tendency to create 
terror and an unknown fear in the mind 
of the voters. The picture of the dead 
boy with the caption friglitened the voters 
or was likely to frigliten them and it was 
intended to overawe voters which inter- 
fered or was likely to interfere or had the 
tendency to interfere with tlie free exer- 
cise of electoral right of the voters.” 
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310-B. The learned Judge was in 
favour of allowing the appeal but his col- 
league, Rao, J., expressed a different 
view. According to him (p. 234): 

The picture simply represents Sunil De 
after being shot at by the police firing 
with the caption underneath “Do not vole 
for the Congress who killed Sahid Sunil." 
It does not say that if the voters give their 
votes for the Congress all the voters or 
some of them would be shot as Sunil 
De.” 

311. The matter was referred to Das, 
J., by the Chief Justice in view of differ- 
ence of opinion between Barman and Rao, 
JJ. According to this Judge no undue in- 
fluence was exercised because nothing had 
been staled in the photo Ex. 3 relating to 
the picture and there was no statement 
that if the voters gave their votes to the 
Congress, they would be shot at as Sunil 
and accordingly 

“respondent No. 1 could not have in- 
tended to cause any fear m the minds 
of the voters by the above publication 
to constitute interference with the free 
exercise of the electoral right of the 
voters." 

312. In AIR 1939 Orissa 188 an un- 
successful candidate charged the returned 
candidate along with other persons vvith 
having committed undue influence by pub- 
lication of a pamphlet in which it was al- 
leged that deliberate false statements of 
facts in relation to his personal conduct 
and character 'had been made. In bear- 
ing tbe’appeal Das, J., who delivered the 
judgment of the Court referred to the 
definition in Section IM (2) of the Re- 
presentation of the People Act and said: 

“There is nothing in the deSnitioa that 
such interference or attempt at interfer- 
ence should be by any method of com- 
pulsion. Evidently, the offence includes 
such interference or attempt to interfere 
by any method, and it definitely includes 
the method of inducement wherein there 
may not be any compulsion at all. The 
inducement again must be of such power- 
ful type as would leave no free wdll to 
the voter in the exercise of his electoral 
right.” 

312-A. On the evidence the learned 
Judge held (at p. 193) that there was ad- 
mission by the respondent himself and it 
was abundantly clear that the returned 
candidate had acted conjointly with bis 
agent in publishing and circulating Ex. 5 
as a result of which the election of the 
petitioner was materially affected. In 
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1959 Supp (2) SCR 748 = (AIR 1962 
SC 835) a question arose as to whether 
a command from Shri Sat Guru Sacha 
Padshah to the Namdharies Halqa — Sirsa 
that every Namdhari should vote for the 
success of Ram Dayal V'aid, it being a 
primary duty to make him successful in 
the election amounted to the exercise ol 
undue influence. No doubt the command 
was from a person who was a religious 
leader and as such had a great influence 
on the Namdharies. The Court express- 
ed the view that the religious leader has 
a right to exercise his influence in favour 
of any particular candidate by voting for 
him and by canvassing votes of others for 
him, and has the right freely to express 
bis opinion on the comparative merits of 
the contesting candidate and to canvass 
for such of them as he considers worthy 
of confidence of the electors. Such a 
course of conduct on his part, would 
amount to an abuse of bis great influence 
if the words used in a document, or utter- 
ances In bis speeches leave no choice to 
the person addressed by him in the exer- 
dse of his electoral right. Incidentally It 
may be noted that the learned Judges 
stressed what was material under the 
Indian law was not the actual effect pro- 
duced but the doing of such acts as ivere 
calculated to interfere with the free exer- 
cise of an electoral right. 

•313. In 1962 Supp (3) SCR 114 = (AIR 
1962 SC 1156) the charge against the re- 
turned candidate was that he had been 
guihy ol the exercise ol undue influence 
inasmuch as a pamphlet containing a false 
statement that the respondent No. 2 was 
“purchaser of the opponents of the Con- 
gress by means of money" was issued by 
fhe a^ent of Ihe respondent with his con- 
sent. Respondent No. 1 contended that the 
statement related to the public or politi- 
cal character of respondent No. 2 and not 
to his priv'ate character. In his judgment, 
Ca/endragadkar, J., said (p. 122 of SCR 
Supp) = (at p. 1159 of AIR); 

.“Circulation of false statements about 
the private or personal character ol the 
candidate during the period preceding 
elections is likely to work against the free- 
dom of election itself inasmuch as the 
effect created by false statements cannot 
be met by denials in proper time and so 
the constituency has to be protected 
against the circulation of such false state- • 
ments which are likely to affect the voting 
of the electors.” 

With regard to the allegation in the pam- 
phlet already mentioned the Court took 
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the view that; 

“In plain terms, the statement amounts 
to an allegation that respondent No. 2 
buys by offering bribes the votes of the 
opponents of the Congress ; Offer- 

ing a bribe in an election introduces an 
element of moral turpitude and it cannot 
be denied that a person who offers bribe 
loses reputation as an individual in the 
eyes of the public.” 

The scope of Section 171-C, Indian Penal 
Code was considered in the recent deci- 
sion of (1968) 2 SCR 133 = (AIR 1968 
SC 904). This case is not an authority 
directly in. point but some observations 
made by Wanchoo,. C. J., may not be out 
of place. Delivering the judgment of the 
Court his Lordship remarked (p. 145) (of 
SCR) = (at p. 911 of AIR) tliat: 

“ the gist of undue influence 

at an election consists in voluntary' inter- 
ference or attempt at interference with 
the free e.icercise of any electoral right. 
Any voluntary acdon which interferes with 
or attempts to interfere with such free 
exercise of electoral right would amount 
to undue influence. But even though the 
definition in sub-section (1) of Sec. 171-C 
is wide in terms it cannot take in mere 
canvassing in favour of a candidate at an 
election. If that were so, it would be im- 
possible to run democratic elections. Fur- 
ther sub-section (2) of Section 171-C 
shows what the nature of undue influ- 
ence is though of course it does not cut 
down the generality of the provisions con- 
tained in sub-section (1). Where any 
direat is held out to any candidate or 
voter or any person in whom a candidate 
or voter is interested and the threat is of 
injury of any kind, that would amount to 
voluntary interference or attempt at inter- 
ference with the free exercise of electoral 

right and would be undue influence 

What is contained in sub-section (2) of 
Section 171-C is merely illustrative. It is 
difficult to lay dou'n in general terms 
where mere canvassing ends and interfer- 
ence or attempt at interference with the 
free exercise of any electoral right begins. 
Tliis is a matter to be determined in each 
case.” 

The question which primarily engaged the 
attention of this Court in the above case 
was, whether a letter addressed by the 
Prime Minister to all the electors in which 
she commended Dr. Zakir Husain and re- 
quested the electors to vote for him 
amounted to the exercise of undue influ- 
ence and on the facts of the case the 
answer was in the negative. 


314. The above citation of the cases is 
in our view sufficient to reject the conten- 
tion of Mr. Daphtary that in order to 
establish undue influence it must be shown 
that there was some threat to a voter or 
at least an element of compulsion in the 
appeal to him. .The cases also show that 
it would be futile to attempt to lay down 
a simple test applicable to all sets of facts 
and circumstances where undue influence 
is alleged to ha\'e been exercised. It can 
however be said that an attempt on the 
part of anybody to deflect a voter’s will 
away from a particular candidate by creat- 
ing prejudice against or hatred for him, 
as for instance by casting false aspersions 
on his personal character and conduct 
whether by spoken words or in writing 
may be sufficient for the purpose of esta- 
blishing the commission of undue influ- 
ence. Much would however depend on 
the nature of the attempt, the position of 
the person makung it and the manner in 
which it is made. The mere publication 
by' yrostal despatch of an anonymous but 
scurrilous pamphlet regarding the perso- 
nal character of a candidate to voters aU 
and sundry might attract the operation 
of Sec. 171-G of the Indian Penal Code 
but would fall short of Section 171-C. 
But if such a pamphlet is pressed upon 
voters and methods of inducement apph'ed 
to them, specially by others who are 
equally interested in the election differ- 
ent considerations may well arise. In 
such a case a court of law may legiti- 
mately hold that the disseminators of the 
pamphlet 'Were attempting to canalise or 
force the will of others away from the 
person whose character was assailed. 
Few would take any serious notice of an 
anonymous pamphlet however scurrilous 
it may be, if it were pasted on the walls of 
houses within the constituency where the 
election is to be held. Similar would be 
the fate of such a pamphlet dissemi- 
nated by post. Persons who receive such 
a pamphlet would either throw it away or 
e.xpress surprise that such aspersions were 
being made against a person like Shri. 
Sanjeeva Reddy' who has held high offi- 
ces. I do not think that such dissemina- 
tion, although mean and ignoble, would 
have any effect on the minds of persons 
who belong to the electoral college for the 
elech'on of a person to the office of the 
President of India. But if the dissemi- 
nators of such pamphlets were persons 
holding responsible offices or persons who 
belonged to the same category as the 
recipients and tried to induce the latter 
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to take a particular line of action in a 
forthcoming election on a personal ap* 
Ipeal based on such pamphlets, it would 
inot be djfficuJt to bold that their influ* 
lence was being exercised unduly and cor- 
[ruplly and an offence committed within 
the meaning of Section Z71-C. hfere dis- 
semination of such pamphlets even by 
hand of well-placed persons would not be 
enough for such purpose. The pamphlet 
in this case plumbs depths of filth and 
meanness seldom reached. It was not a 
mere attempt to dub Sri Sankeva Reddy 
as a man generally devoid or good prin- 
ciples. It accused him of conduct wholly 
unbefitting a gentleman not to speak of a 
person who aspired for election to the 
high office of the President of India and 
charged him with acts of misdemeanour 
towards members of the other sex giving 
instances and in most cases mentioning 
the occasions at which he is said to have 
committed the indecent acts imputed to 
him. It was calculated to engender 
strong prejudice in the minds of electors 
against Sri Sanjeeva Reddy both in his 
personal capacity and as being the nomi- 
nee of a group of persons described at 
usurpers of pow’er in the Congress Party. 
It is difficult to find suitable words to con- 
demn the making and publication of such 
a vile pamphlet in an election to the 
highest office in the land and it is certainly 
a great pity that the authors thereof have 
not been tracked or suitably dealt with. 

315. Having concluded that the use of 
scurrilous pamphlet of the tj-pe disclosed 
in this (sic) (Case?) may be a step in the 
commission of undue influence within the 
meaning of Section I71-C of the Penal 
Code, I have to consider the evidence ad- 
duced to find out the extent of its publi- 
cation and the manner in which it was 
published and used before it can be held 
jthat undue influence was in fact brought 
to bear upon the minds of certain elec- 
tors. One has next to ascertain whether 
the offence of undue influence was com- 
mitted by the respondent or by any of bis 
workers with his connivance. If neither 
pf these be proved, we have to sift the 
evidence to see whether the offence was 
committed by others to an extent whidi 
materially affected the result of the elec- 
tion. 

316. Counsel for the parties argued at 
some length on the question as to tiie 
standard of proof required to establish the 
commission of the offence of undue influ- 
ence. As the malpractice is an offence 
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under the Indian Penal Code and attracts 
punishment by way of imprisonment, Mr. 
Daphtary argued that the standard of 
proof required is a much higher one than 
in ordinary civil cases. According to him 
tlie charge must be well and truly laid in 
the petition and its particulars and evi- 
dence adduced in proof thereof as would 
leave no scope for any reasonable doubt 
that the offence has been committed by 
the persons charged therewith. Mr. 
Daphtary laid great stress on the produc- 
tion of evidence strictly following the 
pleadings and contended that no devia- 
tion therefrom was permissible. The peti- 
tioners according to him could not be al- 
lowed to abandon or jettison the case rais- 
ed in the pleadings and ask the Court to 
hold on the eviaence adduced that the 
offence of undue influence has been com- 
mitted by some persons although the man- 
ner of commission as laid down in the 
pleadings was not borne out by the evi- 
dence. lie also argued that as these per- 
sons were not parties to the proceedings 
they were under no compulsion to come 
and give 4 evidence in Court and the res- 
pondent owed no duty to call all or any 
of them to disprove the charges levelled 
against them. Mr. Daphlary’s argument 
seemed to suggest that the petition and 
the particulars thereof supplied later were 
to be considered in the same light as the 
first informatfon report in a criminal ease 
and the Court should ‘ weigh the evi- 
dence given at the hearing in the same 
way as in a criminal trial and if there was 
a significant departure in the evidence 
from the charges levelled in the petition, 
hold that the commission of the offence 
pleaded was not established. 

317. Counsel for the petitioners argu- 
ed that the paramount duty of the Court 
in such cases was to uphold the validity 
of an election only if it was pure and 
although the Court should be slow in up- 
setting the result of an election on mere 
trivialities or irregularities it should not 
hesitate to do so when the evidence dis- 
closed commission of corrupt practice on 
a large scale merely because of the devia- 
tion of the evidence from the pleading. 
It was further suggested that although 
the charges savoured of criminality' they 
were not investigated as in a criminal 
ease but the hearing of the election peti- 
tion was more akin to that in a civil 
proceeding and the Court should come 
to its conclusion on the issues framed and 
the evidence adduced not on the balance 



1970 


S. K. Singh v. V. V. Giri (Mitter J.) [Prs. 317-321] ■ S. C. 2167 


of probabilities but on the strength of the 
direct evidence adduced. 

318. This question has engaged the at- 
tention of this Court on prior occasions 
and reference may be made to some of 
them to see the views expressed therein. 
In Mohan Singh v. Bhanwarlal, (1964) 5 
SCR 12 = (AIR 1964 SC 1366) where 
charges of corrupt practice had been level- 
led it was said: 

“The onus of establishing a corrupt 
practice is undoubtedly on the person 
who sets it up, and the onus is not dis- 
charged on proof of mere preponderance 
of probability, as in the trial of a civil suit; 
the corrupt practice must be established 
beyond reasonable doubt by ewdence 
which is clear and unambiguous.” 

319. Much to the same effect was the 
decision of this Court in Jagdev Singh v. 
Pratap Singh, AIR 1965 SC 183. 

320. In Samant N. Balakrishna v. 
George Fernandez, (1969) 3 SCR 603 = 
(AIR 1969 SC 1201) it was said (see at 
p. 637) (of SCR) = (at p. 1221 of AIR): 

"Although the trial of an election peti- 
tion is made in accordance with the Code 
of Civil Procedure, it has been laid down 
that a corrupt practice must be proved in 
the same way as a criminal charge is 
proved. In other words, the election pe- 
titioner must exclude every hypothesis 
except that of guilt on the part of the re- 
turned candidate or his election agent.” 
All the three cases mentioned above were 
tried under the Representation of the Peo- 
ple Act, 1951 the relevant provisions of 
w'hich are somewhat different from those in 
the Act of 1952. Under the 1951 Act an 
election can be declared to be void, if, inter 
alia the High Court is of opinion that any 
corrupt practice has been committed by a 
returned candidate or his election agent 
or by any other person with the consent 
of the returned candidate or his election 
‘ agent. Section 123 of the Act of 1951 
specifies what are the corrupt practices 
for the purposes of the Act. Secfa'on 99 
of the Act of 1951 makes it incumbent 
upon the High Court when it declares tire 
election of a returned candidate to be void 
on the basis of a charge made in the peti- 
tion of any corrupt practice having been 
committed at the election, to record a 
finding whether any corrupt practice has 
or has not been- proved to have been com- 
mitted; but a person who is not a party to 
the petition is not to be named by the 
High Court under this section unless he 
has been given notice to appear before 


the High Court and to show cause why 
he should not be so named.. Liberty is 
also given to him in case he appears in 
pursuance of the notice to cross-examine 
any w’itness who has already been exa- 
mined by the High Court and calling evi- 
dence in his defence and of being heard. 
The Act of 1952 does not contain any simi- 
lar provision. 

321. There can be no doubt that a 
charge of undue influence is in the nature 
of a criminal charge and must be proved 
by cogent and reliable evidence not on 
the mere ground of balance of probabi- 
lity but on reasonable certainty that the 
persons charged therewith have commit- 
ted the offence on the strength of evi- 
dence which leaves no scope for doubt 
as to whether they had or bad not done 
so. It must also be remembered that 
even if there be no provision in the Act 
of 1952 of giving notice to the persons 
who are charged with having committed 
undue influence or of impleading them as 
parties, it is the duty of the election peti- 
tioners to lead direct evidence on the point 
and the respondent cannot take shelter 
behind the plea that he owes no duty to 
call them or to disprove the allegations 
made against them if he is to have his 
election maintained by the Court. There 
is a special provision in the Act of 1952 
which is absent from the Act of 1951 in 
that an election may be set aside on the 
ground of the commission of undue influ- 
ence by persons who are not agents of 
the returned candidate and whose action 
has not been connived at by him if the 
Court finds that the result of the elecUon 
has been materially affected by the com- 
mission of undue influence by outsiders 
and complete strangers to the election. 
The analogy of the trial of an election 
petition with that of a criminal charge 
cannot be pushed too far. There are in- 
herent di^fferences between the two in the 
matter of investigation. The vital point 
of identity in the two trials is that the 
Court must be able to come to a con- 
clusion beyond any reasonable doubt as 
to the commission of a corrupt practice. 
The Court looks for reliable independent 
evidence^to establish charges of a crimi- 
nal nature but unfortunately such evi- 
dence is found to be lacking in a great 
many cases. It is well knoum that even 
in cases where persons are charged with 
murder, independent witnesses fight shy 
of the witness box and are not called to 
support the prosecution case; the Judge 
hearing such a case has to make up his 
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mind on this evidence of witnesses who 
are partisan in the sense that they are 
related to the victim and sift the same 
carefully to make up his mind whether 
the charge is established. Tlie same is 
the case in the trial of most of the elec- 
tion petitions. Election petitioners near- 
ly always e.Tamine persons who are their 
supporters, while the returned candidate 
follows the same course. This lakes 
place in particular where charges of un- 
due influence and bribery are levelled. 
However onerous the task of the Court 
may be because of the partisan nature of 
the witnesses, it cannot reject the ora! 
e\idence adduced merely on that ground, 
but it has to examine the same carefully 
and come to a conclusion whether the 
evidence establishes the corrupt practice 
beyond reasonable doubt. Even in a cri- 
minal trial the Court can hold a person 
guilty of a crime on the strength of evi- 
dence of partisan witnesses if they are 
found to be reliable although there may 
be no independent corroborahon thereof 
and I see no reason to depart from that 
principle in the trial of an election peti- 
tion where charges of offences culpable 
under the Indian Penal Code are levelled. 

522. In tins case no less than lid wit- 
nesses were examined, 55 on the side of 
the petitioners and 61 on the side of the 
respondent. A good many of the wit- 
nesses are persons who have held or slfll 
hold high offices. Excluding a few near- 
ly all of them are elected representalii'es 
of the people either to the Houses of 
Parliament or to the Legislative Assem- 
blies of the States. They are men whose 
evidence in the ordinary course of things 
should carry great weight but unfortunate- 
ly a good many of them are members of 
two hostile camps who came to Court re- 
solved to do their best for one side or 
the other. It is well known that the old 
Congress Party is no longer united and 
that there has been a sharp 'cleavage 
among its members and before the hear- 
ing of the election petitions one group 
came to be known as Congress (O) and 
the other Congress (R). The cleavage is 
referred to in the petition itself. Persons 
who have figured as witnesses but do not 
belong to either of these parties'generdly 
but not universally have their affinily for 
one side or the other. It has also come 
out ia eiidcnce that the split in the Con- 
gress Party originated back in April 1969 
when there was a meeting of the A.I.CC. 
at Faridabad. The difference of opinion 
seemed to stem from opposite ness-s held 
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by some leading members about the steps 
to be taken for the economic progress of 
the country. It came out clearly in the 
esidcnce of Sri Shankar Dayal Sharma (a 
nitness for the respondent) and a member 
of Madhya Pradesh Legislative Assembly 
who had been in public life for about 
32 years. He became a member of the All 
India Congress Working Committee in 
January 1968 and was appointed General 
Secretary of the Indian National Congress 
in April 1968. He continued in that post 
till the 1st November, 1969, when he sub- 
mitted his resignation at the request of 
the then Congress President, Sri Nijalinga- 
ppa. His evidence which was not chal- 
lenged in cross-examination shows that at 
Faridabad session a new procedure was 
adopted for splitting the A. I. C. C. into 
three panels. In the economic panel se- 
rious differences arose between the mem- 
bers specially between the Chairman, Shri 
Morarji Desai and some of its members 
and no report could be finalised. Accord- 
ing to the witness there was a demand 
for nationalisation of banks by some 
members which was resisted by the Chair- 
man and some others. If is not necessary 
to mention the various points of differ- 
ence behveen the members of the panel 
but according to this witness the Prime 
Minister and Shri Morarji Desai held con- 
trary views on this point. 

323. According to Sri Nfjafingappa 
who figured as a witness for the peti- 
tioners the question of selecting a person 
fit for the office of the President arose v^ery 
soon after the demise of Dr. Zakir Hussain 
early in May 1969. He claimed to have 
sounded the Prime Minister on more than 
one occasion in the montlis of May and 
Jane to Dx upon a proper person for the 
office but nothing resulted. When they 
met at Bangalore in July 1969 the question 
cropped up again. The Prime Minister 
told him at the meeting of the 12th July 
that she had the respondwit in her mind 
but she found no encouraging response to 
her proposal. Sri Nil.-ilingappa then said 
that members might suggest other names 
whereupon the Prime ^linister proposed 
the name of Sri Jagjiw'an Ram and Sri S. 
K. Patil suggested the name of Sri San- 
jeeva Reddy. As no agreement could be 
arrh'ed at, the matter was put to vote and 
Sri S. K. Patil, Sri Morarji Desai, Sri Cha- 
lati and Sri JCamaraf Nadar ^vere ia faivur 
of Sri Sanjeeva Reddy while the Prime 
Minister and Sri Fakhrudin Ali 
supported Sri Jagfivan Earn. Neither Sri 
Jagjiwan Ram nor Sri Nijalingappa ex- 
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pressed any opinion. According to Sri 
Nijalingappa, the Prime Minister express- 
ed unhappiness over it and said that se- 
rious consequences may follow. 

324. It is the case of the petitioners 
as brought out in the evidence that al- 
though. the Prime Minister signed the 
nomination paper of Sri Sanjeeva Reddy 
within a few days thereafter she did not 
take any otlier step to ensure his success 
at the election. It is also in eridence — 
and is a matter of common knowledge — 
that immediately after the conclusion of 
the Bangalore Session the portfolio of 
Finance was withdravm from Sri Morarfi 
Desai and the Bank Nationalisation Ordi- 
nance was promulgated just before the 
meeting of Parliament in July 1969. The 
split in the part}' which had been dormant 
before came to limelight soon afterwards. 
Althougli the two conflicting groups came 
to be known as Congress (O) and Congress 
(R) some time thereafter, there can be 
little doubt that the seed of dissemination 
was bearing fruit and mutual suspicion 
between the members of the two groups 
came to the surface. The Presidential 
election which was held on 16th August, 
1969, was in the offing but it seemed to 
have been made the venue for clash of 
ideologies and test of strength. Accord- 
ing to Sri I. K. Gujral a witness for the 
respondent, the undercurrent of differ- 
ence between the parties since the Ban- 
galore Session of the Congress came to 
the surface early in August 1969, the de-' 
cish'e factor being Smt. Tarkeshwari 
Sinha’s article in tlie Search Light sug- 
gesting a move to throw out the Prime 
Minister. ‘ According to Sri Gujral many 
people were of die w'ew tlrat the Congress 
President Sri Nijalingappa had tried to 
make a deal with Sri Ranga of the Swa- 
tantra Party and Jan Sangh for a coali- 
tion Government and the election of Sri 
Sanjeeva Reddy as President was consi- 
dered to be a step in that direction. 

325. That there was a sharp difference 
of opinion and the arraying of members 
into two warring camps at or about that 
time admits of no doubt or- dispute. Wlio- 
ever be the authors or the printers of it, 
die distribution of the pamphlet started 
round about 9th or 10th August. From 
the 11th August correspondence started 
between Sri Jagjiwan Ram and Sri Fakh- 
rudin Ali Ahmed on the one side and Sri 
Nijalingappa on the other, as well as 
between the Prime Minister and Sri Nija- 
lingappa. As a matter of fact the cor- 


respondence between the Prime Minister 
and Sri Nijalingappa had started as early 
as 16th July. In the letter of that date 
(Ex. P-41) the Prime Minister complained 
that she was deeply distressed by die sto- 
ries in the Press attributing all kinds of 
motives to her and said that newspaper 
speculations about her alleged reaction to 
the decision of the Parliamentary Board 
were wholly misconceived and inspired by 
interested elements. On August 11, 1969 
Sri Jagjivan Ram and Sri Fakhruddin Ali 
Ahmed wrote to Sri Nijalingappa: 

“Considerable confusion e.xists in the 
minds of numerous members of our Par- 
liamentary Board regarding die talks 
made on your oira initiative with some of 
die leaders of the Jan Sangh and Swatan- 
tra Party and that it was claimed that as 
a direct result of your talks the Jan Sangh 
Executive has decided to support Sanjeeva 
Reddy.” 

The writers complained that the members 
of the Congress Party were considerably 
agitated over this and ugly rumours were 
afloat and the situation had worsened 
because those whom Sri Nijalingappa had 
approached and their representatives had 
openly demanded the removal of the 
Prime Minister. They ended the letter 
by saying; 

“Unless the whole position was fully 
clarified and tlie basis of Sri Nijalingappa’s 
talks and the readiness of the other par- 
ties to support Shri Sanjeeva Reddy were 
satisfactorily disclosed it might have great 
repurcussions on the Presidential elec- 
tion.” 

To this Sri Nijalingappa replied on 
August 13th saying that although he had 
met the writers the day before the points 
raised in the letter had never been can- 
vassed. Sri Nijalingappa further stated 
that he had been approaching every party 
for its support and requesting e^'ery voter 
for his vote in favour of Sri Sanjeeva 
Reddy in accordance with past traditions. 
Correspondence went on in the same V'ain 
upto the 18th August, even after the tak- 
ing of the poll. According to Sri Nijalin- 
gappa’s letter to tlie Prime Minister dated 
the loth August, the members of 
the Parliamentar}’ Board had agreed 
on the 1st .August that he might 
contact all parties and voters to 
seek for tlieir support and he had re- 
ported to the Congress Parliamentary 
Board meeting held on the 5th about his 
talks with the opposition parties. Further 
there never was any understanding with 
Jan Sangh or the Swatantra Part}’ beyond 
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seeking their support at the Presidential 
Election and the demand for a free vole 
which had already been raised was in 
fact a claim of right to vote for the res- 
pondent, a eaJididate nominated by the 
Communists and Communalists. 

326. No useful purpose will be ser\’ed 
by referring to the said correspondence in 
detail and mention has been briefly made 
of the same only to bring out in sharp 
focus the difference between the two 
groups. Members of the two groups who 
have appeared as witnesses in this case 
had definitely taken sides some days 
before the date of the poll ‘ According 
to some witnesses examined on behalf of 
the respondent, the manner of selection 
of Sri Sajceva Reddy was against all past 
traditions of the Congress as no attempt 
at consensus was made before the matter 
was put to vote. Some e\en felt that the 
Prime Minister should not have been 
over-home in the way she has done on 
the 12th Jul)'. ^VTiatei’er might be the 
Individual reactions of the members of the 
two groups, there is no gainsa>ong that 
there was a strong current of opposition 
to the election of Sri Sanjeeva R^dy as 
President of India and more than one 
witness for the respondent including Sri 
Yunus Saleem admitted that there was a 
campaign for getting signatures of mem- 
bers of Parliament on a document de- 
manding the right to vote freely in the 
election. This in effect meant the right 
to vote against the party afflliaHon al- 
though it was termed a right to vole 
according to conscience. 

327. 1 now proceed to consider the 
contents of the pamphiet .in detail and 
then examine the evidence adduced to 
find out whether any and if so, what use 
was made of it by any one in a manner 
which could be said to amount to an at- 
tempt to interfere with the free exercise 
of any person's electoral right within the 
meaning of Section 171-C of the Indian 
Penal Code. It is also necessary to scru- 
tinise the evidence to see whether the 
charge levelled by the petitioners that the 
pamphlet was the work of a group of 
people supporting the Prime Minister and 
secretly working for the success of the 
respondent is home out. - 

32S. Although the pamphlet on the 
face of it was anon>’mous, there are cer- 
tain indications in it to show its probable 
origin. The document purports to be 
addressed to "fellow Congress Members 
of Parliament and tlie Vidhan Sabhas" by 


V. V. Giri (Mitter J.) A.I.R. 

“Congress Workers Committee to combat 
the Syndicate” and bears the date 9th 
August. It starts off thus: 

“Our great Party (obviously referring to 
the Congress Party) sv’hfch Jed the entire 
nation in the struggle against British rule 
and had the glory of bringing indepen- 
dence for our motherland, has to-day fall- 
en into a slur of despondence and de- 
moralisation Into its leadership have 
crept in men whose record shows that 
lliey have sold their conscience to the 
rich and the corrupt, who are seeking to 
destroy all attempts of harnessing the 
Congress once again to the service of the 
common people.” 

It then goes on to charge that: 

“Self-seekers infiltrated into this great 
organisation . . .After Pardftjis death 

it is a sm.ill click of unscrupulous persons 
who landed themselves into what is call- 
ed the Syndicate and have tried to be- 
come virtual dictators.” 

It ascribes Uie heavy defeat suffered by 
the Congress Party in the general election 
of 1967 to the management of its affairs 
by evil men. The reference seems to be 
to Sri S. K. Palil, Sri Atulya Ghosh and 
Sri Kamaraj. It then proceeds to slate 
(a) that at the then recent Banglore 
session of All India Congress Committee 
the Prime Minister set out a programme 
for immediate reforms in the economy of 
the country, (b) this not being to the 
liking of a small coterie described as 
gangster politicians they ‘decided to set 
up one of their men, a corrupt and im- 
moral person, Sanjeev'a Reddy as the 
Congress candidate for the august post of 
President of India” and fc) this selection 
was made not only against the wishes of 
the Prime Minister of Jndia but aho 
without caring to consult the Congress 
Working Committee, Pradesh Congress 
leaders and the addressees. 'The pamph- 
let then seeks to analyse the reason be- 
liind this choice. To quote the words of 
the pamphlet itself: 

*That is because Sanjeeva Reddy him- 
self belongs to this gang. Also the syndi- 
cate’s plan is that if Sanjeeva Reddy could 
be made President of India then ft will 
be easier to block all enlightened 
measures; as President he will obstruct 
the present Government at every step 
whenei-er any action is taken against 
corruption or in the interest of the 
common people. The sv-ndicates agents 
in Parliament have been openly saying 
that if Sanjeeva Reddy becomes the Presi- 
dent, they will drive out Smt. Indira 
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Gandhi in a few weeks. They are all the 
more enraged at the nationiisation of 
the 14 big banks which were only help- 
ing big capitalists to profiteer and amass 
black money. The syndicate is scared 
that such measures would niake Indira 
Gandhi more popular with the common 
man while they themselves have forfeit- 
ed the confidence of the vast millions of 
our country. How panicky tliey are 
could be seen from the scurrilous writings 
of one of their lieutenants Tarakeshwaii 
Sinha openly threatening that the syndi- 
cate will fight and defeat Indira Gandhi. 
These unscrupulous bosses prefer that the 
Congress should suffer a" crushing defeat 
in next general elections in 1972 rather 
than that our Prime Minister becomes 
stronger. For they look upon Indira 
Gandhi as a thorn in their path; and they 
think the only way to comer her wonld 
be to make Sanjeeva Reddy the Presi- 
dent 

It is as part of this conspiracy of the 
syndicate that Nijalingappa, another syn- 
dicate boss (against whom there are many 
grave charges of corruption) has already 
approached tlie Swatantra Party and the 
Jan Sangh, secretly planning with those 
anti-national parties for a coalition gov- 
ernment with the s^mdicate leaders.” 

329. The rest of the pamphlet is aim- 
ed at denigrating Sri Sanjeeva Reddy. It 
charges him with being a corrupt and un- 
scrupulous politician whose misdeeds had 
been severely condemned by the High 
Court of Andhra Pradesh in 1964 and 
whose record as a Minister for Steel in 
the Central Cabinet had been so bad that 
he had to be dropped after the general 
election of 1967 and was put up as a 
Speaker of Lok Sabha on the pressure of 
the syndicate. The pamphlet proceeds 
to give instances of acts of misdemeanour 
committed by Sri Sanjeeva Reddy towards 
members of the other sex. It ends up 
with an exhortation to the addressees tliat 
if they have to carry forward the pro- 
gramme • of tlie Congress in the service 
of the Indian people and to weed out 
corruption, nepotism and racketeering, 
they have to use their powers to defeat 
the syndicate inter alia by rejecting Sri 
Sanjeeva Reddy. The pamphlet winds 
up with the following; 

“On each and every one of us lies the 
sacred responsibilih' of seeing to it tliat 
this living monument of moral depravity' 
does not become the President of India. 
Remember this when you cast your vote 
in the ballot box on 16th August, 1969.” 


(Mitter J.) [Prs. 328-331] S.C. 2171 

330. Although Mr. Daphtary put up a 
faint argument that this might be the 
work of any party or group opposing the 
Congress and interested in its decline and 
fall, one cannot unreasonably take the 
view that in alt likelihood a group of dis- 
gruntled Congress members were at the 
back of it. It is to be noted that in the 
whole of the pamphlet which is a fairly 
long one, there is no reference to any 
other party excepting where Sri Nija- 
lingappa is described as having approach- 
ed the Swatantra and Jan Sangh for a 
coalition Government. There is no refer- 
ence to the respondent or any other candi- 
date at the election and there is no at- 
tempt to belittle or ridicule the members 
of any of the many other political parties 
in the country. 

SSI. At or about this time there was 
frequent reference in the daily news- 
papers to a group in the Congress dubbed 
as syndicate and another group described 
as y'oung Turks who were in open rebel- 
lion against the syndicate. The pam- 
phlet shows that the authors thereof were 
of the wew that the Prime Minister was 
attempting to give what according to 
them was a correct lead to the country 
and that she was sought to be thwarted 
by jthe members of the syndicate. So 
much so that the latter were said to have 
entered into a conspiracy to oust the 
Prime Minister from her posirion and set 
up a coalition government. This is sought 
to be supported by writing ascribed to 
Smt. Tarkeshwari Sinha as openly threat- 
ening the defeat of the Prime Minister by 
the sj'ndicate. There are thus strong in- 
dications in the pamphlet to show where 
it could have come from and who were 
interested in the defeat of Sri Sanjeeva 
Reddy and the motive behind this move. 
It has come out in the evidence of a num- 
ber of persons examined on behalf of the 
respondent some of whom admitted them- 
selves to ha^’e been described in the press 
as young Turks, that their views about 
the management of the affairs of the 
Congress Party by some senior members 
of it described as STOdicate was similar 
to that e.xpressed in the pamphlet. Sri 
Krishna Kant (R. W. 32) admitted that he 
himself, Sri Chandrasekhar (R. W. 5) Sri 
Mohan Dharia (R. W. 17) Sri Santi Kothari 
(not examined) Sri Amrit Hahta (R. W. 3), 
Sri Sashi Bhushan IR. W. 38) Sri R. K. 
Sinha (R. W. 8) and others were describ- 
ed as young Turks and that tlie syndicate 
was composed, according to the press, of 
members like Sri Nijalingappa, Sri Atulya 
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Ghosh, Sri S. K. Palil and others. Sri 
Sanjeeva Reddy according to this witness 
was also considered to be a part of the 
S}’nd/cdte. Most of these persons when 
examined openly stated that they had 
decided to go against the selection of Sri 
Sanjeexa Reddy by the syndicate, that 
they were supporting the candidature of 
the respondent and that there was a signa- 
ture campaign in favour of freedom of 
vote. Sri Krishna Kant himself admitted 
having been responsible for getting such 
signatures and so did Sri Yunus Salcem 
(R. W. 51). Sri Krishna Kant frankly ad- 
mitted that when they could not support 
Sri Sanjeeva Reddy they could not pos- 
sibly support Sri Deshmukh, another 
candidate at the election who was a Jan 
Sangh candidate which left only the res- 
pondent on the field Exidence on much 
the same line xx’as gix'en by other witness- 
es examined on behalf of the respondent. 

332. Shri R. K. Sinha fR. W. 8) stated 
that “the syndicate was taking the Con- 
gress to the funeral pyre in West Bengal, 
Madras and Kerala". He also said that 
the maionty of the group knoivn as young 
Turks had declared their support for the 
respondent. He admitted having made a 
public speech about this time to the ef- 
feet that the members of the syndicate 
were opposed to the formation of Con- 

? :ress Socialist Party and had “planned to 
ill the political vacuum after Pandit 
Nehru" ^Vhen his attention was draxvn 
to the pamphlet Sri Sashi Bhushan (R. W. 
33) approved of the statements made in 
the first three paragraphs namely that a 
set of self-seeking, corrupt and unscrupu- 
lous persons had grabbed power in the 
Congress org.inisalion after the death of 
Pandit Nehru and it xvas because of their 
misdeeds tliat the parly had suffered re- 
verses in the election of 1967, It should 
be noted that Mohan Dharia’s attitude in 
the Presidential election xx'as somewhat 
different from that of the other young 
Turks. It would appear that the procli- 
vity of this group of persons described 
as young Turks and their support for the 
Prime Minister and opposition to the 
senior members of the Congress fold like 
Sri S. K. PatO, Sri Kamaraj and others 
xvas sought to be utilised in the election 
petitions by openly ax erring that the sup- 
porters of the Prime Minister were be- 
hind the publication and dissemination of 
the impugned pamphlet. The evidence 
adduced does not bear this out 

533, The authorship of the pamphlet 
npl being traced, we hax*e to see whefter 
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the dissemination of it in the manner de- 
posed to was sufficient to establish the 
commission of undue influence. I have 
no doubt that if the statement contained 
in the pamphlet were made the subject 
of a verbal appeal by one member of 
the electoral college to another and parti- 
ciilarlv those in the Congress fold, a very 
strong case for (he exercise of undue in- 
fluence xxould be made out There would 
not in my opinion be much difference be- 
tween such an appeal and an appeal in 
xvriting signed by one elector to another. 
In such a case it could be said that the 
elector making (he appeal was trying to 
misuse his position and seeking to influ- 
ence the other and attempting to interfere 
with the free exercise of the others elec- 
toral right. But the evidence adduced 
falls far short of the proof of any such 
case. It is the admitted case of the part- 
ies that the pamphlet xvas very xvidely 
disseminated through the post among mem- 
bers of Parliament and members of the 
Legislative Assemblies hailing mostly from 
U P. but not being confined to that State 
alone. The case of the petitioners is that 
not only was the pamphlet broadcast by 
post but there xvas free dislribution of It 
among members of both Houses of Parlia- 
ment 'i. c , in the Central Hall of Parlia- 
ment from the 9th to 13th August. Refer- 
ence was made to the proceea/ngs of the 
Ixvo Houses to show that complaints 
about the distribution of filthy pamphlets 
In the Central hall of Parliament bearing 
on the Presidential election xvere being 
made in (he Lok Sabha. Although in the 
pleadings a specific case xvas made that 
some prominent members of the Congress 
Party soppoiting the Prime Minister like 
Shri jaejivan Ram had gone to the resi- 
dence of certain members of the electoral 
college for personal delix’er>’ of the copies 
of the pamphlet to them, practically no 
attempt xvas made to' substantiate such 
allegation by oral exddence in court. As 
regards distribution of the pamphlet in 
the Central Hall of Parliament there was 
ex'idence gix en by the folloxving xx’itnesses 
for the petitioners, namely, Sri Kanwarlal 
Gupta fP. W. 2) Sri K. S. Chawda (P. W. 
31 Sri N. P. C. Naidu (P. W. 6) Sri Shiv 
Narain (P. W. 12), Sml. J; B. Shah (P. W. 
13) Sri N. N. Patel (P. W. 14) Sri hfohan- 
lal Gautam (P. W. 27) Sri C. D. Pandey 
(P. W. 17) Sri D. iV. Deb (P. W. 13) Sii 
Hukumeband Kachxx-ai (P. W. 20) Sri M- 
Rampura (P. W, 23) Smt. Pushpa Mehta 
(P. W, 24) Sri Morarji Desai (P. W. 27), 
Sri Rab Kshan Gupta (P. W, 30) Sri D. 
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S. Raju (P. W. 35), Sri Patil Putappa 
(P. W. 36) Sri Sher Khan (P. W. 37) Sri 
Choudhuri A. Klohamed (P. W. 38) Sri 
C. M. Kedaria (P. W. 39) Sri N. Ram- 
reddy (P. W. 40) and Sri Abdul Ghani Dar 
(P. W. 41). On the other hand a substan- 
tial number of witnesses examined by the 
respondent numbering no less than twenty 
gave evidence to the effect that they 
never saw any such distribution. Effort 
was made by counsel for the respondent 
to establish by cross-examination that such 
distribution of the pamphlet would not 
have been allowed by the Watch and 
Ward department of the Houses of Parlia- 
ment. Among the persons who were sup- 
posed to have been responsible for the 
distribution in the Centrfd Hall of Parha- 
ment the prominent figures were Sri 
Yunus Saleem, Sri Chandrasekhar, Sri 
Sashi Bhushan, Sri Mohan Dharia and 
some others. It is somewhat strange that 
most of tlrese people when examined not 
only denied having participated in the 
distribution but went to the length of 
stating that they had never seen the pam- 
phlet before tliey came to court, although 
some admitted having heard discussion 
between members regarding it. Accord- 
ing to some w'itnesses for the petitioners 
prominent among w'hom were Sri Morarji 
Desai, Sri S. K. Patil and some others, the 
pamphlet was tlie talk of the town for 
days and the Central hall of Parliament 
was full of it. 

334. There is tlius a direct conflict of 
testimony about the distribution of the 
pamphlet but there can be little doubt 
that the pamphlet did find its way in the 
Central hall and I have no doubt that 
quite a few copies of it had been distri- 
buted in the hall itself. Thaf^here was 
a good deal of talk among the members 
and discussion -over the pamphlet admits 
of no doubt. It is difficult to believe 
that unless tlie pamphlet was there in 
the Central haU people would be discus- 
sing the contents of it in tlie abstract. No 
witness suggested that he himself .had 
taken a cojiy of it to the Central hall. The 
obvious inference from all this is tliat 
there whs some distribution in that hall 
although probably the petitioners were 
trying to exaggerate the extent of the 
distribution while witnesses for the res- 
pondent were equally interested in deny- 
ing it wholesale. Hardly any witness 
came to tlie witness box to state that he 
was not only given a copy of the pam- 
phlet in the Central hall but approached 
and appealed to personally cany' out 


the mandate contained in the concluding 
portion thereof. The substantial evidence 
of the witnesses for the petitioners was 
merely to the effect that copies were be- 
ing distributed in much the same fashion 
as hand-bills are distributed by advertis- 
ing agents of tradesmen on the street. 

[Then after discussing evidence 
(paras 335 to 338) His Lordship pro- 
ceeded.] 

339. In my view the evidence 
falls far short of any personal appeal 
through the means of the pamphlet 
and I cannot hold that the offence of 
undue influence was committed by 
some people by merely distributing 
the same. Such distribution may 
attract culpability under S. 171-G of 
the Indian Penal Code but would not 
per se attract Section 171-C. 

340. I do not, therefore, find it 
necessary to refer to the evidence of 
witnesses for the respondent on the 
question of the exercise of undue in- 
fluence by distribution of the pamph- 
let. While I find myself unable to 
say that they were all speaking the 
truth when they said that they had 
not seen the distribution of it in the 
Central Hall or that they had not seen 
a copy of the pamphlet before they 
came to the witness-box, I cannot hold 
in favour of the petitioners merely be- 
cause some of the witnesses for the 
respondent were not witnesses of 
truth. It would be unprofitable to 
examine the evidence closely to find 
out where they lied or the extent of 
untruth uttered by them. Such an 
analysis might have become necessary 
if I had come to the conclusion that 
there was a prima facie case made out 
by the petitioners about the exercise 
of undue influence by mere dissemi- 
nation of the pamphlet which could 
be contradicted by the respondent’s 
witnesses. 

341. The above being my view on 
the question of the exercise of undue 
influence by means of the publication 
of the pamphlet and the dissemination 
of it, the question of the respondent’s 
conniving at it does not arise. I may 
how^ever indicate shortly the respec- 
tive cases of the parties. It was the 
case of the petitioners that the pamph- 
let originated from the camp of the 
Prime klinister and her supporters 
who were actively helping the respon- 
dent in his election campaign and it 
was these supporters v/ho had taken 



2174 S. C. fPrs. 341-342] S. K. Singh v. V. V. Giri (Mitter J.) A.I.B. 


to the mean trick of publication of the 
pamphlet at the eleventh hour before 
the election so that there could be no 
effective counter-action to the wild 
propaganda. Whatever the charges 
raised against the Prime Minister in 
the petition, no evidence was adduced 
to show that she was helping the res- 
pondent although it may be said that 
she did not help the cause of Sri 
Sanjeeva Reddy in the way she had 
done in the case of Dr. Zakir Hussain. 
Three witnesses for the petitioners 
stated in their examination that they 
had been to the respondent’s house in 
Defence Colony after the commence- 
ment of the publication of the pamph- 
let requesting him to make a state- 
ment himself in contradiction of the 
allegations contained therein and mak- 
ing it clear that he himself had noth- 
ing to do with it. It is difficult to ap- 
preciate what led these persons to 
think that the respondent had any- 
thing to do with the pamphlet or that 
he was the proper person to issue a 
contradiction to the imputations there- 
in made against Sri Sanjeeva Reddy. 
As I have already noted, the name of 
the respondent does not occur at all in 
the pamphlet nor is there any remote 
reference to him in u. The respon- 
dent was not the only other contestant 
for the office. Shri Madhu Llmaye, 
P.W. 8, and some witnesses for the 
respondent thought that it was the 
work of enemies of the respondent. 
Any statement of the respondent dis- 
owning the pamphlet or even asking 
the electors to ignore it would only 
excite suspicion against him as in- 
volved in its publication. Sri N. P. C. 
Naidu, P.W, 17 who claimed to have 
a copy of the pamphlet from Sri Yunus 
Saleem on the 11th or 12th August, 
said that he had gone to the respon- 
dent’s house in Defence Colony to get 
a contradiction to the pamphlet but 
could not meet him, as a result of the 
talk he had with the respondent's sup- 
porters who were there and later wrote 
a letter to him asking him to counter- 
act the propaganda in the pamphlet. 
The respondent, however, denied hav- 
ing received any such letter. Smt 
Tarkeshwari Sinha, P.W. 34, said that 
she had gone to the respondent's house 
in Defence Colony on the 14th August 
and had met him in a verandah and 
shov-m the pamphlet to him and asked 
him to repudiate tha contents thereof 
when the respondent had said "What 


can I do about it?”. As the respon-' 
dent was unresponsive she had to 
come away. Not only was this visit 
openly disputed by the respondent but 
several witnesses were examined to 
show that she had not gone there. The 
security man said to have been post- 
ed in the respondent’s house deposed 
to the effect that he knew Smt. 
Tarkeshwari Sinha and was positive 
that she had not gone there on the 
14th August. The respondent himself 
said that the suggestion that in the 
month of August a visitor of the posi- 
tion of Smt. "Tarkeshwari Sinha would 
have been received by him not in the 
air-conditioned drawing-room where 
he was silting but outside in the un- 
comfortably hot verandah was fantas- 
tic. The respondent’s son-in-law also 
gave evidence to the same effect. Sri 
R. K. Gupta, P.R. 43, said that he had 
met the respondent two or three days 
before the date of the poll and told 
him that the pamphlet should be con- 
tradicted by his party when the res- 
pondent gave him the same reply as* 
he had done to Smt. Tarkeshwari 
Sinha. Again, this evidence was de- 
nied by the respondent as well as by 
his son-in-law. The evidence adduced 
on the two sides is directly contradic- 
tory to each other and it would have 
been the duty of the Court to analyse 
the same in greater detail and indi- 
cate the reasons for accepting one ver- 
sion and rejecting the other if the 
Court was to take the view that there 
was exercise of undue influence by the 
mere dissemination of a sordid pamph- 
let. In the circumstances of the case 
it would be useless to go into the 
question any further. 

342. Another allied question which 
loomed large during the examination of 
the witnesses was whether the respon- 
dent had in his election campaign gone 
to Lucknow and addressed members of 
the Legislative Assembly there and 
canvassed their support in his favour, 
basing his claim on the support of the 
Prime Minister. This was deposed to 
in a general way by Sri Ram Singh, 
P.W. 19, while Sri Mumtaz Moham- 
mad Khan, P.W. 44, went further and 
said that the respondent had told • ' 
people at Lucknow openly that' Sri 
Sanjeeva Reddy was not a suitable 
candidate and that there were many 
stains on his character. Both these wit- 
nesses as also Sri Bansidhar Pandey, 
P-W. 18, Sri Jagdish Prasad, P.W. 20, 
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Sri Rajendraprasad Singh, P.W. 21, Sri 
Basant Lai Sharma, P.W. 22, Sri Ram- 
P 3 '’are Panika, P.W. 37 and Sri Abdul 
Saleem Shah, P.W. 38, deposed to the 
effect that two or three days after the 
visit of the respondent to Lucknow, 
Sri Dinesh Singh, the External Affairs 
Minister, had also gone there, met the 
members of the Legislative Assembly 
in groups of four or fix’^e in their hos- 
tel knov.m as Darul-Shafa and openlj* 
told them that the respondent was the 
candidate of the Prime Minister and 
that if the addressees did not support 
his candidature they would lose all 
the patronage of the Prime Minister 
in the future. Some even said that 
Sri Dinesh Singh had threatened them 
with refusal of party tickets in future 
elections if they were to go against 
the wishes of the Prime Minister. So 
far as the part imputed to Sri Dinesh 
Singh is concerned, he denied having 
mox'ed out of Delhi between the 1st 
and 16th August and said that his first 
visit to Lucknow about this time was 
on 22nd August after the poll had 
taken place. It was put to him in his 
examination-in-chief as to whether he 
did go to Luclmow on the 9th, 10th or 
11th August and his answer was in the 
negative and he averred that so far as 
he could recollect he had not gone to 
Lucknow before the 22nd. Sri Dinesh 
Singh was subjected to prolonged 
cross-examination and the diaries of 
his engagements maintained by hi.s 
secretaries were made the subject of 
close scrutiny before the Court. The 
evidence of Sri Dinesh Singh and of 
several other witnesses for the respon- 
dent was to the effect that whenever 
Sri Dinesh Singh left Delhi a tour pro- 
gramme would be issued for the gui- 
dance of officers in places to be visited 
by him and no such tour programme 
was issued in the month of August be- 
fore the 22nd. Sri Dinesh Singh fur- 
ther stated that he had attended an 
invitation to a party at Mysore House 
given by Sri G. S. Pathak the then 
Governor of M^'^sore. In this he was 
supported by Sri I. K. Gujral who pro- 
duced a letter of invitation confirming 
the throxving out of a party at the 
Mj^sore Home by Sri G. S. Pathak on 
the 10th August and invitation to him 
thereat and stated that he distinctly 
remembered having met Sri Dinesh 
Singh in that party. Quite a number 
of witnesses examined on behalf of the 
respondent gave evidence to the effect 
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that if Sri Dinesh Singh had gone to 
Lucknow between the 1st and 16th 
August they would have come to know 
of it and so far as their recollection 
went Sri Dinesh Singh did not go 
there during that period. While it is 
true that the diaries produced by the 
Secretaries of Sri Dinesh Singh were 
not as full or complete as regards his 
engagements as one might expect them 
to be, 1 have no hesitation in holding 
that Sri Dinesh Singh did speak the 
truth in that he did not go to Luck- 
now during the period 1st to 16th 
August. It has come out in evidence 
that Sri Abdul Ghani Dar was pre- 
paring to launch an election petition 
against the respondent practically im- 
mediately after the declaration of the 
result and that he was busy collecting 
evidence in support of his petition. 
Apart from the absence of any tour 
programme of Sri Dinesh Singh it 
should not have been difficult for the 
petitioners to produce evidence either 
from the records of the railways or the 
Indian Airlines to show that some re- 
servation of accommodation had been 
made for Sri Dinesh Singh’s journey 
to Lucknow and back at or about this 
time. No attempt was made to pro- 
duce any such records. Counsel for 
the petitioners even went to the length 
of suggesting to Sri Dinesh Singh in 
cross-examination that it was possible 
for him to have travelled to Luclcnow 
from Delhi by road and come back the 
same way so as to leave no record of 
reservation either by rail or by air. 
In m 3 " \dew, the suggestion is of little 
value. After all even according to the 
evidence of witnesses for the peti- 
tioners Sri Dinesh Singh’s visit 
xvas not a secret one. He is sup- 
posed to have gone there to meet 
people in order to canvass support for 
the respondent from a large number 
of members of the U. P. Legislative 
Assembly and there was no reason 
w’-hy he should trj" and axmid a more 
comfortable journey by rail or air 
rather than undertake motor-car jour- 
neys of over 300 miles each way. My 
definite conclusion is that Sri Dinesh 
Singh did not go to Lucknow as alleg- 
ed by some of the witnesses for the 
petitioners at or about the time alleg- 
ed and consequent^’ he did not can- 
vass support in fax"our of the respon- 
dent as imputed to him. 

343. As regards the evidence of the 
Uvo xxdtnesses about the respondent 
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addressing members of the Legislative 
Assembly of U.P. in his own support 
by saying that he was the candidate of 
the Prime Minister or that Sri San- 
jeeva Reddy was not a fit person for 
election to the high office of the Presi- 
dent of India. I have no hesitation in 
holding that it cannot be true. Ac- 
cording to the evidence of Sri Mumtaz 
Mohammad Khan, P.W. 44, the persons 
present at the time when the respondent 
was castigating Sri' Sanjeeva Reddy 
were Sri Basant Lai Sharma, Sri 
Abdul Saleem Shah and Sri Kalpa- 
nath Singh Sri Kalpanath Singh was 
not examined but the other two were 
and neither of them had anything to 
say on this subfect. According to Sri 
Abdul Saleem Shah it was Sri Dinesh 
Singh who had told the members of 
the Legislative Assembly at Darul- 
Shafa that Sri Sanjeeva Reddy and his 
group were working in collusion with 
Jan Sangh and it would not be proper 
to vote for him. Sri Dinesh Singh is 
also alleged to have said that Sri 
Fakhrudin All Ahmed wanted that no 
Muslim should vote for Sri Sanjeeva 
Reddy as he and his supporters were 
anti-Muslim. As I have held that Sri 
Dinesh Singh did not go to Lucknow 
at the time alleged he could not have 
canvassed support for the respondent 
as deposed to by the witnesses. 

344. In his evidence the respon- 
dent stated that he had tioi spoken to 
the Prime Minister or any other 
Minister before announcing his candi- 
dature for the office of the President 
of India. He had nothing to do with 
the Congress Party after 1957. After 
demitting office of the Vice-President 
of India working as the President, he 
had left Rashtrapati Bhavan and gone 
to his son-in-law’s place in Defence 
Colony. He had been out of Delhi 
from the 28th July to 13th August go- 
ing round to the different States: he 
had come back to Delhi on the 10th 
August only for a few hours. He ad- 
mitted having gone to Lucknow on his 
tour but he did not meet the legisla- 
tors there in groups as suggested by 
some of the witnesses but had spoken 
to them at a fairly well-attended meet- 
ing. He denied ever havdng referred 
to Sri Sanjeeva Reddy in his speech 
or said anything about his character. 
He denied having any knowledge of 
the distribution of the pamphlet and 
stated expressly that nobody had ever 
complained to him that a pamphlet 
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against the personal conduct and .cha- 
racter of Sri Sanjeeva Reddy was be- 
ing distributed. He did not see Sri 
Abdul Ghani Dar’s letter alleged to 
have been written to him on the 11th 
August. He did not meet the Prime 
Minister between the 20th July and 
16th Aug. He said that he had publish- 
ed a programme of his intended tour 
to the capitals of the different States 
like Lucknow, Patna, Calcutta, etc. 
and had informed some of his friends 
who were taking interest in him 
about his proposed visits. He stated 
further that although he had toured 
the States fairly extensively he did 
not approach the members of Parlia- 
ment in Delhi personally as he was 
fairly well known to them. 

345. Counsel for petitioners tried 
lo make out a case -that the respondent 
did not do any canvassing in his own 
support in Delhi because he was aware 
that others were effectively doing It. 
It was even suggested that some sort 
of arrangement must have been arriv- 
ed at in July 1969 that if his name 
was not acceptable to the Congress 
Parliamentary Board he would imme- 
diately announce his own candidature 
for the office of the President. The 
respondent stoutly denied this and 
said there was no truth in it. 

346. In my view the charges level- 
led against the respondent as mention- 
ed above were not borne out by the 
evidence. 

347. - Another aspect of the case of 
the petitioners under the heading of 
undue influence was that an attempt 
was made by a number of persons sup- 
porting the respondent to raise a scare 
to the- effect that a vote in favour of 
Sri Sanjeeva Reddy would be against 
the interest of persons professing the 
Muhamedan faith. 

{After discussing evidence (Paras 347 
to 353) His Lordship proceeded.) 

3S4. Inasmuch as I have come to 
the conclusion that the evidence ad- 
duced does not establish the exercise 
of undue influence in the election in 
any of the forms raised in the petition, 
the question of the result of the elec- 
tion being materially affected thereby 
does not arise. But I may point_out 
that in order to substantiate such a 
ground for setting aside an election ^ 
not enough for witnesses to come a^ 
say that they were shocked or pained 
by reading the pamphlet os most of 
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them gave out. Only two wit- 
nesses came to the witness box and 
said that they had changed their minds 
to vote for Sri Sanjeeva Reddy after 
perusal of the pamphlet. Mr. Daph- 
tary argued that there was nothing in 
the Act of 1952 which forbade a per- 
son from disclosing in his evidence 
which way he had voted and that it 
was open to witnesses to come and 
state the reaction of the pamphlet on 
their minds and express how it had 
aSected their conduct at the poU. 
While I do not think it necessary to 
express any opinion on this it can be 
safely held that even if the exercise 
of undue influence had been proved 
the evidence of only two witnesses to 
show that their electoral right had 
been interfered with thereby would 
not have been enough for the purpose 
of setting aside the election. 

355. My conclusion, therefore, on 
the issues regarding undue influence 
may be summed up as follows. There 
was a fair amount of circulation of the 
pamphlet, in the Central Hall of Par- 
liament among members of the elec- 
toral college by a nmnber of them. 
Undeniably there was considerable 
publication of it by post both to elec- 
tors in Delhi and outside. The mere 
dissemination of the pamphlet did not 
amount to exercise of any undue influ- 
ence or interference with any electoral 
right. It had to be followed up either 
by a personal verbal appeal or an ap- 
peal in writing but there was no evi- 
dence thereof in this case. There was no 
appeal to Muslim members on grounds 
of religion to vote in favour of the res- 
pondent in preference to Sri Sanjeeva 
Reddy. There was no evidence of exer- 
cise of undue influence by Central 
Ministers over any members of the 
electoral college by any threat that in 
case they failed to vote for the respon- 
dent they would lose the patronage of 
the Prime Minister. The ofience of un- 
due influence was not committed by 
the respondent or any of his workers. 
The respondent himself was not guilty 
of any such commission. There was 
no commission of the offence of undue 
influence by anybody with the conni- 
vance of the respondent and the result 
of the election was not materially 
affected as a result of any commission 
of the offence of imdue influence. 

356. As regards issue 4 (a) in Elec- 
tion Petitions Nos. 4 and 5 of 1969 my 
view is that some of the allegations 
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made in the paragraphs 8 (3) and (13) 
of the petition woTild be sufficient 
pleading of commission of undue influ- 
ence under Section 18 (1) (a) of the 
Presidential and Vice-Presidential 
Elections Act, 1952. As regards issue 
4(b), the only allegation which was 
substantiated was a fair amount of 
publication and dissemination of the 
scurrilous pamphlet which by itself 
did not amount to the exercise of un- 
due influence. Sri Abdul Ghani Dar’s 
evidence on this point is wholly unac- 
ceptable. My answer to issue 4 (c) in 
aU its branches is in the negative. 

357. We indicated on the 11th May 
1970 that we would not award any 
costs to either side. As the respondent 
has succeeded in the petition normally 
he could expect to get an award of 
costs in his favour. But one cannot 
overlook the fact that the bulk of the 
oral evidence in this case centred 
round the question as to whether there 
was publication of the scurrilous 
pamphlet in the Central HaU of Par- 
liament. A very large number of peti- 
tioner’s witnesses came to give evi- 
dence in support of it while the res- 
pondent examined a host of witnesses 
to disprove this fact. Although in the 
view I have taken it was not necessary 
to name the persons who were guilty of 
such publication, I have already indi- 
cated that quite a number of members 
of Parliament was responsible for it. 
The hearing of this case was protract- 
ed unreasonably by the examination 
of witnesses on this one question and 
as the respondent has not succeeded in 
disproving dissemination of the 
pamphlet in the Central HaU it would 
not be right to make an award of costs 
in his favour. The litigation was not 
one of an ordinary type and it was 
conducted with great zeal on either 
side. It has divulged a sad lack of res- 
ponsibility and uprightness in the 
elected representatives of the people 
figuring either as witnesses for the 
petitioners or as witnesses for the res- 
pondent. In a case like this, where 
both sides are responsible for putting 
into the witness-box a large number 
of persons who deliberately gave evi- 
dence which was not true, the proper 
course is not to award costs even to 
the successful party. 

Petitions dismissed. 
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Ganga Ram and others. Petitioners 
V. The Union of India and others. Res- 
pondents- 

Writ Petn. No. 124 of 1967. D/-2-2- 
1970. 

Constitution of India« Arts. 14, 16— • 
Equality before law and equality of 
opportimity in matters of public em- 
ployment — Determination of senio- 
rity of Grade I Accounts Clerks of 
Railway Establishment — Procedoro 
for, contained in provisions of Indian 
Pkailways Establislment Manual is not 
violative of Arts. 14 and 16. 

The procedure for determining seni- 
ority of Gr. I Accounts Clerks as con- 
tained in Indian Railways Establish- 
ment Manual, by which seniority of 
direct recruits to Grade I is deter- 
mined on the basis of their appoint- 
ment whereas seniority of promotees 
from Grade n is determined with 
^lerence to their substantive or basic 
'seniority In Grade n irrespective of 
’ dates they qualify for promotion 
uj passing the examination prescribed 
for the purpose does not violate Arti- 
cles 14 and 16. CPara 3) 

No right to immediate promotion is 
conferr^ on those Grade n clerks 
who pass the qualifying examination 
and the only benefit wlfich accrues to 
them is that they become eli^ble for 
being considered lor promotion. The 
qualij^dng examination is considered 
to be a continuoiis examination and 
success at tbU exanunaUon does not 
constitute the basis of seniority which 
continues to be dependent on the sub- 
stantive or basic semority in Grade H. 
The direct recruits and the promotees 
from Grade n clearly constitute differ- 
ent classes and this classification is 
sustainable on intelll^ble differentia 
•which has a reasonable connection 
with the object of efficiency sought to 
be achieved. Promotion to Grade I 
is guided by the consideration of seni- 
ority-cum~merit Hence, no fault can 
be found with the provisions which 
place in one group all those Grade H 
clerks "who have qualified by pasring 
the qualifying examination. The fact 
that the promotees from Grade 11 who 


have officiated for some time arc not 
given the credit of this period when 
a permanent vacancy arises also does 
not attract the prohibition contained 
in Arts, 14 and 16. It does not consti- 
tute any hostile discrimination and is 
neither arbitrary nor unreasonable. It 
applies uniformly to all members of 
Grade II clerks who have qualified 
and become eligible. (Para 3) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 52 (V 54) - 
(1966) 3 SCR 600, Mervyn 

Continho v. Collector of Cus- 
toms, Bombay 4 

M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. PL L. Mehta and Co., 
for Petitioners; Mr. N. S. Bindra, 
Senior Advocate (Mr. S. P. Nayar, Ad- 
vocate with him), for Nos, 1 to 3 and 
ilr. Harbans Singh, Advocate, for Res- 
pondents. 

The following Judgment of the Court 
was delivered by 

DUA, J.: Otrt of the five petitioners 
In this petition under Art 32 of the 
Constitution, Kashmiri Lai, petitioner 
No. 5 having since retired, is no longer 
interested in the result of these pro- 
ceedings. The claim of only 4 peti- 
tioners thus survives for considera- 
tion. They are officiating clerks, Grade 
J, in the office of Depufir Chief Ac- 
coimts Officer (Traffic Accounts Br.), 
Northern Railway. They were pro- 
moted from Grade H after passing the 
departmental QuaUfying examination 
described as Appendix 2 examination. 
They claim that their seniority should 
be determined as from the date of 
their appointment as officiating clerks, 
Grarfe I, and not on the basis of their 
position in the gradation list of Clerks, 
Grade IL Their grievance is that they 
were appointed as officiating cler^ 
Grade I, after passing the Appendix 2 
examination long before respondents 
4 to 6 and 11 but these four respon- 
dents are shown as senior to the peff- 
tioncrs on the ground of their senio^ 
rity in Grade IL The petitioners se^ 
to support their claim by relying on 
Arts. 14 and 16 of the Constitution. 
The seniority of the direct recruits to 
Grade I, the petitioners complain. Is 
determined on the basis of their ap- 
pointment, whereas the seniority of 
the petitioners, who are promotees 
from Grade n to officiate in Grade X 
continues to be determined on ths 
basis of their semority in Grade H. It 
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is emphasised that both the direct re- 
cruits and the promotees, like the peti- 
tioners, have to pass the Appendix 2 
examination. But their seniority is 
determined by different methods. It 
is further complained that Grade II 
clerks who pass the qualifying Ap- 
pendix 2 examination are not promo- 
ted immediately. They have to wait 
till a vacancy occurs and even at the 
time of filling the vacancy the senior- 
most qualified derk is selected for pro- 
motion without giving any preference 
to those who have qualified earlier in 
point of time. Again, when a perma- 
nent post falls vacant, all the eligible 
clerks in Grade II are considered at 
par without giving any credit or pre- 
ference to those who have already ofix- 
ciated as Clerks, Grade I. A junior 
clerk, Grade II, qualifying earlier, 
according to the petitioners’ grievance, 
continues to remain junior for the 
purpose of promotion and confirmation 
in the permanent post in Grade I and 
a senior clerl^ Grade II, qualifying 
later retains his seniority for this pur- 
pose. Similarly, in filling leave vacan- 
cies it is complained that if a clerk 
is appointed to officiate in short term 
leave vacancy, then on the return of 
the incumbent of the post, instead of 
reverting the clerk so appointed to 
officiate, the juniormost according to 
the gradation list in Grade 11, officiat- 
ing in Grade I, is reverted even though 
he may have qualified earlier than the 
former and may also have officiated 
for some time against a regular post in 
Grade L The petitioners’ right of equa- 
lity before the law and equality of 
opportunity in matters of public em- 
ployment is stated thus to have been 
violated. 

2. The right of equality is guaran- 
teed by Arts. 14 to 16 of our Consti- 
tution. The petitioners rely on Arts. 
14 and 16 (1). Article 14 is an injunc- 
tion to both the legislative and the exe- 
cutive organs of the State and other 
subordinate authorities not to deny to 
any person equality before the law or 
the equal protection of the laws. Arti- 
cle 16 is only an instance of the gene- 
ral rule of equality laid in Art. 14. 
Sub-article (1) of Art. 16 guarantees 
to every citizen equality of opportu- 
nity in matters of public employment 
thereby serving to give effect to tlie 
equality before the law guaranteed 
by Art. 14. The equality of opportu- 
nity in the matter of services tm- 


doubtedly takes within its fold all 
stages of service from initial appoint- 
ment to its termination including pro- 
motion but it does not prohibit the 
prescription of reasonable rules for 
selection and promotion, applicable to 
all members of a classified group. 
Mere production of inequality is not 
enough to attract the constitutional 
inhibition because every classification 
is likely in some degree to produce 
some inequality. The State is legiti- 
mately empowered to frame rules of 
classification for securing the requisite 
standard of efficiency in services and 
the classification need not be scientifi- 
cally perfect or logically complete. In 
applying the wide language of Arts. 14 
and 16 to concrete cases a doctrinaire 
approach should be avoided and the 
matter considered in a practical way, 
of course, without whittling down the 
equality clauses.^ The classification, in 
order to be outside the vice of inequa- 
lity, must, however, be foomded 
on an intelligible differentia which on 
rational groxmds distinguishes persons 
grouped together from those left out. 
The differences which warrant a classi- 
fication must be real and substantial 
and must bear a just and reasonable re- 
lation to the object sought to be 
achieved. If this test is satisfied, then 
the classification caimot be hit by the 
vice of inequality. It is in the back- 
ground of this broad principle that the 
petitioners’ grievance is to be consi- 
dered. 

3. The relevant provisions in the 
Indian Railways Establishment Manual 
directly applicable to the petitioner’s 
case may now be seen. They are con- 
tained in paras 48 and 49, Chapter I, 
Section B and paras 16 and 20 (b) of 
Chapter IL As the petitioners also 
rely upon paras 17 to 19 and 21 
of Chapter II in support of the argu- 
ment that para 20 (b) is discriminatory 
it is desirable to reproduce all these 
paragraphs. 

“48. The classes included in this 
group and the normal channel of their 
promotion are as imder: — 

(For chart showing promotion etc., see 
page 2180) 

Directly recruited Clerks, Grade I, 
will be on probation for one year and 
%vili be eligible for confirmation only 
after passing the prescribed depart- 
mental examination in Appendix 2. 
Necessary facilities vdll be given to 
them to enable them to acquire a 
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Clerks, Grade 11 {llO —180) 

Clerks, Grade I (Bs. 130 — 300) 




BnKHeads (Bs. 210—380) 

1 


k Verifiers {Rs. 210—380) 


JtmioT AcooTaia^is 

(Rs. 270-435) 


St. Acconntanta 
(Es. 435-576) 


I 


1 


Jr. Zsspectorff Jr. Inspectors ot 

cl Station Ao/s Store Accoonia 

(Bs. 270—435) (Ra. 270—435) 

Br. Inapectora o£ Sr. Inspectors of 

Station Ac/e Stores Ac/s 

(Ea 436— 675) (Ba. 435 -675) 

RecTuitTTient, — Initially in the grade of Clerks, Grade H Direct recmitment for 
20 per cent. Taeancies in the grade of Clerks, Grade L 
Qualtftcattona . — 

(a) Age (i) For clerks, Grade II 18—21 

(ii) For clerks, Grade I 18 — 25 

(b) Education For clerks. Grade H, lllatrfeulationj 

till replaced by Higher Secondary. 
For clerks, Grade I University 
Degree, preference being given to 
persona vrith I and H Division 
Bononrs and Master’s Degree, 


■wotlsiTij; Imo^IedRe of the rules and 
procedure. 

49. Such of the Clerks. Grade II. as 
qualify in the departmental examina* 
tion as prescribed in Appendix 2 or 
those who may have been permanently 
exempted from passing the said exami- 
nation will be eligible for promotion 
as Clerks, Grade I, and sub-heads. 
They will be eHfdble for a minimum 
starting pay of Rs. 150 per month or 
will be granted four advance Incre- 
ments on promotion to Grade I after 
their pay has been fixed under the 
ordinary rules. Promotion to the 
grade of sub-heads will be by senio- 
rity-cum-suitabiJity.” 

Chapter II: 

"17. Subject to what Is stated in 
paragraphs 18 and 19 below, where 
the passing of a departmental exanU- 
nation or trade test has been pre- 
scribed as a condition precedent to the 
promotion to a particular non-selec- 
tion post, the relative seniority of the 
railway servants passing the examina- 
tion/test in their due turn and on the 
same date or different dates whidh are 
treated as one continuous examination, 
as the case may be, shall be deter- 
mined with reference to their substan- 
tive or basic seniority. 

18. A railway servant who, lor rea- 
sons beyond his control, is unable to 
appear in the examination/test in his 
turn along with others, shall be given 
the examination/test immediately he 
is available and if he passes the same. 


he shall be entitled for promotion to 
the post as if he had passed the exa- 
mination/test in his turn. 

19. Seniority for promotion as 
Junior Accountants, Junior Inspec- 
tors of Station or Stores Ac- 
counts. — Seniority for promotion to 
the rank of junior accountant or 
junior inspector of Station or Stores 
Accounts should count entirely ac- 
cording to the date of passing the exa- 
mination qualifying for promotion to 
those ranks. Candidates who pass the 
examination in a year are ipso facto 
senior fo those who qualify in subse- 
quent years irrespective of their rela- 
tive seniority before passing the exa- 
mination. In the case of staff of ex- 
Company Railways, who are exempt- 
ed from passing the examination, the 
date on which they are declared fit for 
promotion to the rank of Accountant 
Inspector shouZd be considered as 
the date of their passing. On receipt 
of the result of the above examina- 
tion each railway administration 
should immediatelv hold a selection 
test of the candidates declared suc- 
c^ful along wth any eligible ex- 
Company or ex-State Railway staff, 
who may be asked to appear before 
the selection board in accordance with 
the procedure laid down by the Rail- 
way Board from time to time. While 
the selection board will determine in 
the case of the ex-Company or ex- 
State Railway staff, their suitability 
for promotion as Accountant/Inspec- 
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tor before placing them on the panel, 
no candidate who has qualified in the 
said examination will be declared in- 
eligible for promotion as a junior Ac- 
countant/Inspector, the selection board 
only assigning a suitable place to each 
^^uch candidate in order of merit. The 
" Staff placed on the panel in any year 
will rank senior to those empanelled 
in subsequent years. 

20. Date of passing the departmental 
examination/test to regulate seniority; 

(a) Except as provided for in sub- 
paragraph (b) below, seniority of t^vo 
or more railway servants, who pass 
the departmental examination/test on 
different dates, not treated as one con- 
tinuous examination, will be regulated 
entirely by the date of passing the 
examination or test. 

(b) The seniority of Accoimts Clerks, 
, Grade I and Stock Verifiers is to be 

determined with reference to their 
substantive or basic seniority in Grade 
n irrespective of the dates they qua- 
lify for promotion as Clerks, Grade I, 
by passing the examination prescribed 
for the purpose. 

21. Seniority on Promotion to Non- 
selection posts. — Promotion to non- 
selection posts shall be on the basis of 
seniority-cum-suitability being judged 
by the authority competent to fill the 
post, by oral and/or written test or a 
departmental examination as consider- 
ed necessary and the record of ser- 
vice. The only exception to this would 
be in cases where for administrative 
convenience, which should be recorded 
in writing, the competent authority 
considers it necessary to appoint a 
'•^Mlway servant other than the senior- 
'most suitable railway servant to offi- 
ciate in a short term vacancy not ex- 
ceeding two months as a rule and 4 
months in any case. This will, how- 
ever, not give the railway servant any 
advantage not otherwise due to him.” 

Appendix 2, in addition to the sylla- 
bus for the examination, provides: 

"3. The examination will be con- 
ducted by the Head of each office, 
•'^v/ho will also decide the intervals at 
which it should be held. 

4. (a) Normally no railway servant 
will be permitted to take the examina- 
tion more than three, but the Finan- 
cial Adviser and Chief Accoimts Offi- 
cer may in deserving cases permit a 
candidate to take the examination for 
a fourth time, and in very exceptional 
cases, the General Manager may per- 


mit a candidate to take the examina- 
tion for the fifth and the last time. 

fb) No railway servant, who has less 
than six months’ service in a Railway 
Accounts Office or who had not a rea- 
sonable chance of passing the exami- 
nation will be allowed to appear in 
the examination prescribed in this 
Appendix. 

In exceptional circumstances, the 
condition regarding six months’ mini- 
mum service may be waived by the 
General Manager. 

(c) Temporary railway servants may 
be permitted to sit for the examina- 
tion but it should be clearly under- 
stood that the passing of this exami- 
nation will not give them a claim for 
absorption in the permanent cadra 

(d) A candidate who fails in the 
examination but shows marked excel- 
lence by obtaining not less than 50 
per cent in any subject may be ex- 
empted from further examination in 
that subject in subsequent examina- 
tion.” 

It is quite clear that para 49 does not 
confer any right to immediate promo- 
tion on those Grade 11 clerks who 
pass the qualifying Appendix 2 exa- 
mination. The only benefit which ac- 
crues to them is that one hurdle is 
removed from their way and they be- 
come eligible for being considered for 
promotion to Grade I. This promo- 
tion is governed by the test of senio- 
lity-cum-suitability. All those who 
qualify for promotion are treated at 
par for this pmrpose and they are 
grouped together as constituting one 
class. The fact that one person has 
qualified earlier in point of time does 
not by itself clothe him with a prefer- 
ential claim to promotion as against 
those who qualify later. This exami- 
nation is considered to be a continu- 
ous examination and as is clear from 
para 17, success at this examination 
does not constitute the basis of senio- 
rity which continues to be dependent 
on the substantive or basic seniority 
in Grade 11. The question which 
directly arises for determination is: 
does the procedure laid down in these 
instructions \dolate the petitioners’ 
right as guaranteed by Arts. 14 and 
16? The State w^hich encounters 
diverse problems arising from a variety 
of circinnstances is entitled to lay 
dov/n conditions of efficiencj’’ and 
other qualifications for securing the 
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best service for being eligible for pro- 
motion in its different departments. In 
the present case the object whidi is 
sought to be achieved fay the provi- 
sions reproduced earlier is the requi- 
site efficiency in the Accounts Depart- 
ment of the Railway Establishment 
The departmental authority is the pro- 
per judge of its requirements. The 
direct recruits and the promotees like 
the petitioners, in our opinion, clearly 
constitute different dasses and this 
classification is sustainable on intelli- 
gible differentia which has a reasonable 
connection with the object of efficiency 
sought to be achieved. Promotion to 
Grade I is guided by the consideration 
of seniority-cum-merit. It is, there- 
fore, difficult to find fa\Jlt with the 
provision which places in one group 
all those Grade II clerks who have 
qualified by passing the Appendix 2 
examination. The fact that the pro- 
motees from Grade n who have ofH- 
dated for some time are not given the 
credit of this period when a perma- 
nent vacancy arises also does not 
attract the prohibition contained In 
Arts. 14 and 16. It does not consti- 
tute any hostile discrimination and is 
neither arbitrary nor unreasonable. It 
applies uniformly to all members of 
Grade 11 clerks who have qu^ifi^ 
and become eligible. The onus in this 
case is on the petitioners to establish 
discrimination by showing that the 
classification does not rest upon any 
just and reasonable basis. The dif- 
ference emphasised on behalf of the 
petitioners is too tenuous to form the 
basis of a serious argument. GTheir 
challenge, therefore, fails. 

4. The decision in Mer vyi i Conlmho 
V. Collector of Customs, Bombay, 1966- 
3 SCR 600 - fAIR 1967 SC 52). on 
which reliance has been placed on be- 
half of the petitioners dealt with a 
different problem though the prind- 
ple of law laid down there seems to 
go against the petitioners’ submission. 
It was expressly observed there that 
there is no inherent vice ia the prin- 
dple of fixing seniority by rotation in 
a case when a service is composed in 
fixed proportion of direct recruits and 
promotees. The distinction between 
direct recruits and promotees as two 
sources of recruitment being a recog- 
nised difference, not obnoxious to the 
equality clauses, the pro\»isions whidi 
concern us cannot be struck down on 
the ratio of this decision. 


5. The petition ac«)rdlngly fails 
and is dismissed but without costs. 

Petition dismissed. 


AIR 1970 SUPREIVIE COURT 2182 K 
(V 57 C 448) 

(From Punjab : AIR 1966 Punj 232) 

J. C. SHAH, V. RAMASWAMI AND 
A N. GROVER, JJ. 

Muiudpal Committee, Amritsar and 
others, Appellants v. The State of Pun- 
jab and another. Respondents. 

Civil Appeal No. 1321 of 1966, D/- 
12-9-1969. 

(A) Education — ^Punjab Local Autbo- 
rities (Aided Schools) Act (22 of 1939) 
Ss. 3, 6 — Taking over Govemmen 
Aided Schools of Local Bodies — Ibj 
is noffung short of compulsory acqnisi 
lion — Art. 31 (2) must be satisfied - 
Section 3 (2) and amendments in res 
pect of Ss. 52 (1) (g) and 59 of Punjal 
Municipal Act are void. AIR 1966 Pun; 
232, Reversed. 

Power imder S. 5 to take over aidec 
schools can be done only after th« 
lo^ authority has been given a rea- 
sonable opportunity for showing causJ 
against the proposed action. The pro 
viso, however, arms the State Govern- 
ment with powers in case of emergencj 
and in the interests of students to tak( 
over the management straightwaj 
after publication of a notification 
that effect The amendments whici 
are effected in Sections 52 and 59 o 
the Punjab Municipal Act vest in thi 
State not only the management of tb 
schools taken over but also all 
interests in the lands, buildings etc» 
of the school ^ong with the movable 
properties pertaining thereto whicb 
shall be deemed to have been tran^ 
ferred to the State. There is no prori- 
sion whatsoever for an automatic 
retransfer of these properties after a 
lapse of period of 10 years for wH® 
the taking over of the schools can be 
effective. TWs means that the 
taken under Section 5 is nothing snon 
of compulsory acquisition within tbs 
meaning of Article 31 (2) of the^ Con- 
stitution. There is no provision in tns 
Act or in the amendment of Sections 
of the Punjab Municipal Act maos ro 
the Act for payment of any compensy 
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tion •which is essential under Art. 31 
(2). On the assumption that taking 
over of the property for a period of 10 
years would be an act of requisition- 
ing, the requirements of Art. 31 (2) 
must be satisfied to sustain the vali- 
idity of the law. Property cannot be 
^acquired while taking over manage- 
ment and control xmder Art. 31A U) 
(b) in complete negation and contra- 
vention of Art. 31 (2) of the Constitu- 
tion. 

Section 3 (2) of the Act and the 
amendments which would become 
operative under Section 6 in respect of 
Sections 52 (1) and 59 of the Punjab 
Municipal Act are void and unconsti- 
tutional, AIR 1966 Punj 232, Revers- 
ed. (Paras 14, 15) 

. (B) Education — ^Punjab Local Autho- 
/{-rities (Aided Schools) Act (22 of 1959), 
vSec. 5 — For applicability of Sec. 5 
there must be emergency — Actual 
emergency which had arisen need not 
be mentioned in notification — State 
need not show by placing material 
before Court that it was a case of 
emergency justifying action under 
pro'viso to Section 5 where no founda- 
tion for this has been laid in this 
behalf in writ petition. AIR 1966 Punj 
232, Affir med. (Para 8) 

(C) Education — ^Punjab Local Autho- 
rities (Aided Schools) Act (22 of 1959), 
Section 5 — Notification D/- 26-9-1960 
of Government has no retrospective 
effect. AIR 1966 Punj 232, Reversed. 

.. The mere fact that the Act in terms 
yj^y/as retrospective would not make the 
X: notifications issued imder the proviso 
' to Sec. 5 retrospective in the absence 
of express words or appropriate 
language from which retrospectivity 
woidd be implied. Where all that the 
notification says is that the Governor 
of Pimjab is taking over for a period 
of 10 years the management of the 
schools of the Committee in exercise 
of the powers conferred by the proviso 
.y to Section 5 of the Act, it clearly 
^ means that the management is taken 
over from the date of the notification 
and not from any prior date. It would 
follow that whatever was done before 
the date of the notification regarding 
the assumption of management and 
vesting of the Committee’s properties 
was wholly void and illegaL AIR 1966 
Ihmj 232, Reversed. (Para 10) 


(D) Education — ^Punjab Local Autho- 
rities (Aided Schools) Act (22 of 1959), 
Sec. 5 — Notification not retrospective 
— Amendment of Sections 52 and 59 
Punjab Municipal Act would be effec- 
tive oMy after date of notification — 
Provisions of Section 52 (1) (g) Punjab 
Municipal Act are however void. 

Under Section 6 of the Act it is only 
after the local authority has passed a 
resolution under Section 3 or the State 
Government has taken over manage- 
ment of the aided schools imder Sec. 5 
that Sections 52 and 59 of the Punjab 
Mimicipal Act would be deemed to 
have been amended in the manner 
specified in the schedule -with effect 
from October 1, 1957, or from the date 
aided schools are taken over as the 
case may be. Where the notification 
imder Section 5 dated September 26, 
1960, could not be given retrospective 
operation the amendments in the 
aforesaid provisions of the Punjab 
Municipal Act would be effective only 
after the date of the notification and 
not for the prior period. Thus even 
on the assumption that the provisions 
of the Act are valid the State could 
not ask for any contribution. 

(Para 11) 

(E) Municipalities — Punjab Munici- 
pal Act (3 of 1911), Sec. 52 (1) (g) — 
Clause (g) inserted by S. 6 of Punjab 
Local Authorities (Aided Schools) Act 
(22 of 1959) is void as contravening 
Art. 31 (2) of Constitution. 

Clause (g) which has now been 
inserted in Section 52 (1) of Pxmjab 
Municipal Act by means of Sea 6 of 
the Act 22 of 1959 has to be tested by 
the guarantees in Part III of the Con- 
stitution. By asking the Committee to 
m^e contributions from its funds to 
the cost of the schools v/hich have 
been taken over by the State part of 
its funds are being compulsorily ac- 
quired by the State. This is something 
which could not be done except in ac- 
cordance with the provisions contain- 
ed in Art. 31 (2) of the Constitution. 
Clause (g), therefore, which has been 
inserted in Section 52 of the Punjab 
Municipal Act is void and illegal as it 
contravenes Art. 31 (2) of the Constitu- 
tion. AIR 1969 SC 1100, Rel. on. 

(Para 12) 

(F) Constitution of India, Article 31 
(2) — Taking over aided schools of 
local bodies — It is compulsory acqui- 
sition — Article must be satisfied — • 
Section 3 (2) of Punjab Local Autbo- 
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rities (Aided Schools) Act (22 of 1959) 
and S. 52 (1) (g) of Punjab Municipal 
Act are voi^ AIR 1966 Pun} 232, 
Beversed. (Paras 14, 15) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1100 (V 56) 

Writ Petn. No. 295 of 1968, D/- 
30-1-1969, Municipal Com- 
mittee, Amritsar v. State of 
Punjab 12 

'(1954) AIR 1954 SC 119 fV 41) =< 

1954 SCR 674, Dwarkadas 
Shrinivas v. Sholapur Spinning 
and Weaving Co., Ltd. 7 

(1951) AIR 1951 SC 41 (V 38) « 

1950 SCR 869. Charanjit Lai 
Chowdhury v. Union of India 7 

Mr. Niren De, Attomey-Oeneraf for 
India, (Mr, Naunit Lai, Advocate with 
him), for Appellants; M/s. Hardev 
Singh and R. N. Sachthey, Advocates, 
lor Respondents. 

The following Judgment of the 
Coxut was delivered by 

GROVER, J, — This is an appeal by 
special leave from a judgment of the 
Punjab High Court dismissing a peti- 
tion under Articles 226 and 227 of the 
Constitution which had been filed by 
the appellant Municipal Committee 
challenging the taking over by the 
State of dl the schools which were 
being nm by It together with all the 
buildings in wWch the schools were 
functioning and other movable and 
immovable properties connected with 
these institutions which belonged to 
the Committee. The order of the Slate 
for payment of an annual contribu- 
tion which upto the date of the filing 
of the writ petition Le., May 10, 1964 
end reached the figure of 53 lakhs was 
also challenged. 

2. The appellant Committee is a 
first class Municipal ^ramittee and 
has been in existence from a long time. 
It has been managing its local affairs 
throxigh the elected representatives 
from the city who are call^ Munici- 
pal Commissioners. It is constituted 
and fimctions under the provisions of 
the Punjab Municipal Act, 1911. A 
number of primary schools were being 
run by the Committee within the 
munidpal limits of the town of Amrit- 
sar for which it was getting grant-in- 
aid from the Punjab Government- It 
was, however, running schools upto 


middle and high standards fo] 
girls and boys for which all the ex- 
panses were incurred by itself withou 
any grant from the GovemraenL Th« 
piimary liability, however, for in- 
curring the extra expenditure even ir 
connection with the aided schools wa; 
of the Committee. The Pimjab Gov- 
ernment took an administrative deri- 
sion to provincialise all the schooh 
run by all local bodies in the Stat( 
^th effect from October 1, 1957. Thb 
information was conveyed by means oi 
a letter dated July 19. 1957 by thf 
Secretary to the Government, Educa 
tion Department, through the Deputy 
Commissioners in JuUundur anc 
Ambala Divisions. At a meeting ol 
the appellant Committee held on Jul5 
IdST a reso/afion was passed thsi 
a strong representation be made to the 
Government against the decision t£ 
provincialise the schools nm by tbi 
local bodies. On September, 26, 195' 
the Assistant Director of Schools 
wrote to the District Inspector that 
the local body schools are being pro- 
vincialised with effect from October 1 
1957 the tution fees etc., to be realiz- 
ed in such schools after that date 
should be credited to the Govemmeni 

to the treasury under the head ' 

Without enacting any legislation the 
State took over all the schools run by 
the local bodies on October 1, 1957. h 
Memorandum from the Director oi 
Public Instructions, Punjab to the Dis- 
trict Inspector of Schools sent oc 
October 5. 1957 conveyed the follow- 
tog direction : 

”A11 the erstwhile Local Bod 3 
Schools which have been provincialis- 
ed with effect from the 1st October, 
1^57 will henceforth be known as Gov- 
ernment High/Middle/Primary Schools 
tor Boys or Girls as the case may be". 
The Executive Officer of the appellant 
Qjmmitlee (appointed tmder the Pun- 
Mb Municipal Executive Officers Act 
1931) wrote to the Deputy CommtS' 
sioner, Amritsar on November 21, 1957 
tiiat no formal orders had been receiv* 
^ from the Government requiring the 
^mmittee to give up possession ol 
the schools and it appeared that ^ 
P^cedure had so far been devised io 
that behalf or for the settlement o’ 
terms and conditions on which the 
buildings, furniture, fittings and 
*Uaterials were to be transferred. 
Pt'essed for proper steps being tate^ 
The Secretary to the Governmeo*' 
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Punjab, Health and Local Government 
Department sent a memorandum dated 
September 10, 1958 to all the Deputy 
Commissioners saying that the work 
of proper maintenance of the build- 
ings of the provincialised schools of 
the local bodies would be entrusted to 
the Public Works Department, Build- 
ings and Roads. A letter was addressed 
by the same authority dated Septem- 
ber 30/October 4, 1958 to the Deputy 
Commissioners requesting them to 
supply immediate information showing 
the contributions actually deposited 
into the treasuries by the local bodies 
in respect of the provincialisation of 
the schools. This was followed by the 
memorandum dated December 12, 1958 
to the effect that all local bodies "be 
advised to execute the transfer notes 
in respect of the school buildings etc., 
by their respective Engineering Esta- 
blishments in favour of the Superin- 
tending Engineers concerned”. By 
means of another memorandum dated 
December 26, 1958, orders of the Gov- 
ernment were conveyed that imme- 
diate steps should be taken for getting 
the contribution from local bodies and 
also for obtaining transfer of buildings 
and equipment. The Deputy Commis- 
sioners were requested to get the re- 
quisite resolutions passed by the local 
bodies in the prescribed form. The 
appellant Committee at its meeting 
held on January 10, 1959 decided not 
to pay any contribution for the time 
being. It was also resolved that the 
Committee was not in favour of trans- 
ferring the property rights in movable 
and immovable property which was in 
possession of the schools. 

3. It appears that up-till Jime 17, 
1959 the State continued the process 
of provincialisation of the schools 
mentioned before without any autho- 
rity of law. There was no statutory 
provision whidi entitled the State to 
take over the schools of the local 
bodies including the buildings in which 
the schools were being rtm as also 
furniture etc., which belonged to the 
local bodies. Moreover the extraordi- 
nary step of demanding annual con- 
tribution was also taken without any 
sanction or authority of law. The ap- 
pellant Committee which is one of the 
biggest Committees in the State seems 
to have resisted the attempt on the 
part of the Government to take over 
the schools and acquire and requisition 
its properties in the manner in which 


it was done. Legislation was for the' first 
time enacted in the shape of the Pun- 
jab Local Authorities (Aided Schools) 
Act 1959, (Act No.-XXII of 1959), 
hereinafter called the Act. It received 
the assent of the President on June 9, 
1959. According to the preamble the 
Act was enacted to provide for the 
management and control of local 
authorities’ schools receiving grants in 
aid from the State of Punjab. By a 
deeming provision the Act was to 
come into force with effect from Octo- 
ber 1, 1957. Section 2 gave the defini- 
tions of "aided schools”, "local autho- 
rity”, and "school”. "School” has 
been defined to include lands, buildings, 
playgrounds and hostels of the school 
and the movable property such as 
furniture, books, apparatus, maps and 
equipment pertaining to the school. 
The following provisions of the Act as 
amended may be reproduced: 

S. 3. "Power of local authorities to 
transfer management and control of 
aided schools to State Government. — 
(1) A local authority may pass a re- 
solution to transfer the management 
and control of aided school to the 
State Government and communicate 
the same to the State Government. 

(2) On receiving such a resolution, 
the State Government may direct that 
the aided schools shall be taken over 
under its management and control and 
thereafter all rights and interests in- 
cluding the right of maintenance, 
management and control shall be 
transferred to and vest in the State 
Government and the rights and inte- 
rests of the local authority in res- 
pect of such schools shall cease.” 

S. 4. "Power to withdraw grant-in- 
aid. — The State Government may 
withdraw the grant-in-aid from any 
local authority in respect of aided 
schools if the resolution mentioned in 
Sea 3, has not been passed and com- 
municated to the State Government 
within a period of three months from 
the date on which this Act is publish- 
ed in the Official Gazette.” 

S. 5. "Power to take over aided 
schools where local authority neglects 
to perform duty. — (1) 'Wherever the 
State Government is satisfied that a 
local authority has neglected to per- 
form its duties in respect of aided 
schools or that it is necessary in pub- 
lic interest to take over their manage- 
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inent for a period not exceeding ten 
years, it may, after giving the local 
authority a reasonable opportunity for 
showing cause against the proposed 
action, make an order to take over the 
management: 

Provided that in cases of emergency, 
where the State Government is satis- 
fied that such a com^e is necessary in 
the interests of the students, it may, 
without giving such notice, take over 
the management of such schools after 
publication of a notification to that 
effect in the Official Gazette'* 

(2) and (3) 

S- 6. "Amendment of Punjab Acts 
No. m of 1911 and No. XX of 1883.— 
Where a local authority has passed a 
resolution iinder Sec. 3 or the State 
Government has taken over manage- 
ment of aided schools of a local autho- 
rity under Sec. 5, the Punjab Munici- 
pal Act, 1911, and the Punjab District 
Boards Act, 1883, shall be deemed to 
have been amended in the manner 
sperified in the Schedule appended to 
this Act with effect from the 1st Octo- 
ber. 1957.” 

Section 52 (1) of the Punjab Munidpal 
Act, relates to the setting apart of the 
municipal funds and apply the same 
for different purposes as mentioned 
in dauses (a) to (f). By means of the 
Schedule to the Act alter clause (0 of 
sub-section (1), clause fe) was added 
which is in the following terms : 

'“(g) seventhly, such siim to be paid 
annually by the committee to the 
State G<wernment by way of contribu- 
tion as is equivalent to 

(i) the total provision made In the 
budget for the year 1957-58 under the 
main head ’Education’ excluding edu- 
cational grants and the provision made 
for ’original works’ relating to schools; 
and 

(ii) a sum representing one per 
centum of the total income from its 
own resources for the year 1957-58, in 
lieu of the deductions made for ’oritf- 
nal works’ made under clause (i): 

Provided that in respect of the finan- 
cial year 1957-58 the comnfittee shall 
make a payment to State Govern- 
ment of the sums which have remain- 
ed imexpended on 31st Marrfi, 1958, 
out of the provisions under the head 
"Education” in the budget of 1957-58”. 
Section 59 of the Punjab Municipal Act 
provides that the Committee may with 
the sanction of the State Government 


transfer to the Government any pro- 
perty vesting in the Committee under 
Section 56 or Section 57 but not so 
as to affect any trusts or public rights 
subject to which the property is held. 
A proviso was added to the section by 
the Schedule which was as follows:— 
"Provided that where a committee 
has passed a resolution under Sec- 
tion 3 of the Punjab Local Authorities 
(Aided Schools) Act, 1959, or the State 
Government has taken over the 
management of aided schools of a com- 
mittee under Section 5 of that Act, all 
rights and interests in the establish- 
ment. maintenance and management of 
the aforesaid schools immediately be- 
fore the 1st October, 1957, including 
all interests in the lands, buildings, 
playgroimds, hostels of the said 
schools as also in the movable pro- 
perties like furniture, books, ap- 
paratus, maps and equipment pertain- 
ing thereto shall be deemed to have 
been transferred to the State Govern- 
ment on that date, and all unspent 
balances in respect of grants and con- 
tributions received for the msinten- 
ance and promotion of these schools 
shall be deemed to have been surren- 
dered to the State Government” 

After the promulgation of the above 
le^lation the appellant Committee 
passed a resolution on February 24, 
1960 reiterating the decision taken ta 
the Local Bodies Conference held at 
Jullundur and its own decision to re- 
quest the Punjab Government to res- 
tore the schools run by the local bodies 
to them. At another meeting held on 
June 9, 1960 the appellant Committee 
decided not to pass the resolution 
under Section 3 .of the Act trans- 
ferring its schools and property to the 
State Government The I^jab Got- 
ernment however, issued a notification 
dated September 26, 1960 saying that 
the Governor was satisfied that It 
was necessary in the interests of the 
students to t^e over for a period of 
ten years the management of the 
stJiooIs specified in the Schedule and 
administered by the Municipal Com- 
• mittee, Amritsar, and therefore In 
exercise of the powers conferred by 
the proviso to Section 5 of the Act the 
Government took over for a period of 
ten years the management of the said 
schools. The schedule contained the 
list of 42 such schools, question 

of the payment of the contribution 
which was b^g demanded by the 
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Government came up for consideration 
at a meeting of the Appellant Com- 
mittee on January 3, 1962. It was 
'decided that the payment be made on 
the basis of a formula laid down by 
State Government in that behalf with 
efiect from October 1, 1957 but that 
the proprietary rights of the Com- 
mittee in the school buildings be re- 
tained and the use of these buildings 
'free of charge be allowed to the Gov- 
ernment for the purpose of running 
the schools. At a subsequent meeting 
held on March 28, 1963, the appellant 
Committee, however, revised its pre- 
vious decision in view of a resolution 
passed in the meeting of the Stand- 
ing Committee of Urban Local Bodies 
Conference held on Jime 21, 1962. It 
was decided that the State Govern- 
ment was not entitled to charge con- 
tributions from the Municipal Com- 
mittee. On April 10, 1964 the Deputy 
Commissioner, Amritsar, made an 
order in exercise of the powers vested 
in him xmder Section 234 (1) of the 
Punjab Municipal Act requiring the 
appellant committee to pay an amount 
of Rs. 53,66,146 on accormt of contri- 
bution for the maintenance of the 
provincialised schools for the period 
1957-58 to 1963-64 failing which reali- 
zation was to be made under sub-sec- 
tion (2) of that section. Thereupon the 
petition under Articles 226 and 227 of 
the Constitution was filed by the ap- 
pellant Committee in which apart from 
other matters the validity and consti- 
tutionality of the Act were challenged. 
In the return filed on behalf of the 
State reliance was placed on the pro- 
visions of the Act, the resolution pass- 
ed by the Committee itself on January 
3, 1962 agreeing to pay the contribu- 
tion and allow the use of school build- 
ings to the Government free of charge 
and the notification which had been 
issued under Section 5 of the Act on 
September 26, 1960 whereby the 

management of the schools of the Com- 
mittee had been taken over for a 
period of 10 years. 

4. Tlie High Court was of the view 
that since the Government had taken 
over the control and management of 
the aided schools it was considered 
necessary that the property in posses- 
sion of these ins titutions should _ also 
be taken over and managed for a limit- 
ed period of 10 years. Since no compen- 
sation was being paid for what may be 
called compulsory acquisition the legis- 


lation could be struck down as being 
in contravention of Article 31 (2) of 
the Constitution. In the present case, 
however, the management of the pro- 
perty in possession of the schools was 
being taken over for a period of 10 
years in the public interest by virtue 
of the provisions of Article 31-A (1) 
(b) and the contravention of Article 31 
(2) was of no consequence. The argu- 
ment raised on behalf of the State that 
the resolution of the appellant Com- 
niittee dated January 3, 1962 consent- 
ing to the payment of the contribu- 
tion with effect from October 1, 1957 
had been passed in terms of Section 3 
of the Act was refuted. As regards 
the notification issued on September 
26, 1960 under the Act the High Court 
was of the opinion that although it 
did not contain any provision for re- 
trospective operation it should be con- 
sidered that it had retrospective efiect 
since the Act itself had been enforced 
from October 1, 1957. It was conced- 
ed before the High Court that the 
notification did not apply to those 
schools which did not receive any aid 
from the Government 

5. The learned Attorney General 

for the appellant Committee raised the 
following main contentions : (1) The 

material provisions of the Act were 
ultra vires Article 31 (2) of the Con- 
stitution. (2) The taking over of mov- 
able and immovable property of the 
Committee could not possibly fall 
within Article 31-A (1) (b) and such 
action was in direct contravention of 
Article 31 (2). (3) Ihe notification 

dated September 26, 1960 could not 
have been issued imder the proviso to 
Section 5 because there was no ques- 
tion of any emergency nor such an 
emergency has been pleaded or prov- 
ed by the State. (4) The said notifi- 
cation could not and did not validate 
the action taken prior to the date 
v/hen it was issued nor Section 6 of 
the Act could be attracted which 
effected amendments of the provisions 
of the Punjab Municipal Act as per the 
Schedule. (5) The annual contribu- 
tions which were being demanded from 
the appellant Committee were wholly 
illegal and could not be levied on ac- 
count of legislative incompetence. 

6. Now the scheme of the Act 
that it is initially left to the local au- 
thority to pass a resolution to trans- 
fer the management and control of 
aided schools to the State Government. 
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In order to employ compulsive persua- 
sion the State Government can with- 
draw the grant-in-aid from any local 
authority in respect of aided schools 
if such authority does not pass a re- 
solution in terms of Section 3 within 
a period of three months from the date 
of enactment of the Act (vide Sec- 
tion 4). Section 5 gives the power to 
the State Government to take over 
aided schools where the local autho- 
rity neglects to perform the duty but 
that can be done only after the local 
authority has been given a reason- 
able opportunity for showing cause 
against the proposed action and also 
if it is considered necessary in public 
interest to take over the management 
for a period not exceeding 10 years. 
The proviso, however, arms the State 
Government with powers in case of 
emergency and in the interests of 
students to take over the management 
straightway after publication of a 
notification to that effect. The amend- 
ments which are effected in Sec- 
tions 52 and 59 of the Punjab Munici- 
pal Act enable the State Government 
to get an annual contribution from 
the local bodies and further to vest In 
the State not only the management 
of the school taken over but also 
all interests in the lands, buildings etc. 
of the school along with the movable 
properties pertalriing thereto which 
shall be deemed to have been trans- 
ferred to the State. There is no provi- 
sion whatsoever for an automatic re- 
transfer of these properties after a 
lapse of a period of 10 years for which 
the taldng over of the schools can 
be effective. This means that once 
action is taken xmder S. 5 which can 
be done pursuant to a resolution pass- 
ed under Section 3 or after giving a 
notice to the local authority or with- 
out giving such notice in case of 
emergency all the properties movable 
and immovable belonging to the local 
body pertaining to the schools taken 
over become the property of the Slate. 
This is nothing short of compulsory 
acquisition within the meaning of 
Article 31 (2) of the Constitution- 
Under that Article no property can be 
so acquired or requisitioned unless it 
is imder an authority of law which 
either fixes the amount of compensa- 
tion or specifies the principles on whirii 
and the manner in which the compen- 
sation is to be determined and given. 
There is no provision in the Act or in 


the amendment of Section 59 of the 
Punjab Mimicipal Act made by the Act 
for payment of any compensation. 
On the assumption that taking over of 
the property for a period of 10 years 
would be an act of requisitioning, 
the requirements of Article 31 (2) must 
be satisfied to sustain the validity of 
the law. The High Court entertained 
no doubt that luider that Article pro- 
perty could not be acquired or re- 
quisitioned without complying •with 
its provisions but it fell into an error 
in applying Article 31-A (1) (b) to the 
pro'visions under consideration. 

7. Under the above Article it is 
only the management of any property 
which can be taken over for a limited 
period either in the public interest 
or in order to secure its proper 
management. According to the High 
Court the Committee was indisputab- 
ly the owner of the property which 
was being taken over by the State but 
P- C Pandit, J., who delivered the 
judgment of the Division Bench pro- 
ceeded to say: 

"In the present case, the manage- 
ment of the property in possession of 
the schools was being taken over for 
ten years in public interest and, as 
such, by virtue of the provisions of 
Article 31-A (1) (b), the contravention 
of Article 31 (2) was of no conse- 
quence. Learned Counsel for the 
petitioner submits that Article 31-A 
(1) (b) does not apply to the facts of 
the instant case, because here the 
management and control of an insti- 
tution namely, the school, was being 
taken over by the Government, where- 
as this Article applied where the 
management of any property was be- 
in'^ taken over by the Government for 
a limited period in the public interest 
This argument is without any merit, 
because the property may belong to 
anybody, whether it be an individual, 
or a Committee or an industrial or 
commercial undertaking or any kind 
of other institution. In all these cases, 
where the management of the pro- 
perty is taken over for a limited period 
in public interest, this Article would 
be attracted and the legislation would 
not be hit by the provisions of Arti- 
cle 31 of the Constitution”. 

Claiae (b) in Article 31-A (1) came to 
be insert^ for the first time by the 
Constitution (Fourth Amendment) Act, 
1955. It was intended apparently to 
counteract the effect of the decisions in 
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the two Sholapur cases : Charanjit Lai 
Chowdhury v. Union of India, 1950 
SCR 869 = (AIR 1951 SC 41) and 
Dwarkadas Shrinivas v. Sholapur 
Spinning and Weaving Co. Ltd., 1954 
SCR 674 = (AIR 1954 SC 119). The 
purpose, therefore, of inserting this 
^'.provision was to remove any legisla- 
tion from the pale of attack on the 
ground of contravention not only of 
Article 31 but also of Articles 14 and 
19. Although management and con- 
trol of the aided schools tmder the 
impugned legislation could be taken 
over for a limited period in the public 
interest it is not possible to under- 
stand how even the proprietary inte- 
rests in the movable and immovable 
property pertaining to the schools, 
which have been found to belong to 
the Committee, could have been ac- 
quired under Cl. (h) of Art. 31-A (1). 
v;.%ith all deference to the High Court 
we have not been able to properly ap- 
preciate the decision on this point 
given in the paragraph extracted 
above.- The High Court did not con- 
sider the true import and effect of 
the amendment made in Section 59 of 
the Punjab Municipal Act by virtue of 
which all rights and interests in the 
lands, buildings, playgrounds, hostels 
of the schools as also in the movable 
property like furniture, boolcs, ap- 
paratus, maps and equipment pertain- 
ing thereto shall be deemed to have 
been transferred to the State Govern- 
ment with effect from October 1, 1957- 
We are, therefore, unable to uphold 
the view which leads to the result that 
property can be acquired while taking 
^.<pver management and control under 
Article 31-A (1) (b) in complete nega- 
tion and contravention of Article 31 
(2) of the Constitution. 

8. The next question is whether 
there was due compliance with the 
pro-visions of the proviso to Section 5 
of the Act. In the notification which 
was issued on September 26, 1960 there 
is no indication that the management 
of the schools was being taken over 
-•because of certain emergency having 
arisen. If any emergency existed it 
was the creation of the government 
itself which had proceeded -to take over 
the management and control of the 
aided schools along with the properties 
pertaining to them vnthout any autho- 
rity of law prior to the enactment of 
the Act. That was the reason why the 
Act had to be given retrospective 


operation. According to the Hig h 
Court the moment the State Govern- 
ment was satisfied that it was in the 
interest of the students to take over 
the management of the schools it be- 
came a case of emergency. It also reli- 
ed on the principle that it was not 
necessary to mention the actual emer- 
gency which had arisen in the notifi- 
cation itself or to make a recital that 
an emergency had arisen. The State 
could not show by placing material 
before the Court that it was a case of 
emergency justifying the action under 
the proviso to Section 5 because no 
foundation in this behalf had been 
laid in the -writ petition. The third 
point pressed by the learned Attorney 
General, therefore, cannot be acceded 
to. 

9. The fourth point of the learned 
Attorney General may now be consi- 
dered. There was some argument be- 
fore the High Court and the same has 
been repeated before us on behalf of 
the State that the question of validity 
of the notification and the action taken 
thereunder did not arise because the 
Committee itself had passed a resolu- 
tion on January 3, 1962 which should 
be regarded as having been passed 
under the pro-visions of Section 3 
transferring the management and con- 
trol of the schools to the Government 
and agreeing to pay the contribution 
with effect from October 1, 1957- The 
High Court has rightly pointed out 
that a reading of the resolution would 
show that the Committee agreed to 
the payment of contribution with 
effect from October 1, 1957, in ac- 
cordance %vith the formula laid do-wn 
by the State Government. It was, 
however, made clear that the pro- 
prietary rights of the Committee in 
the movable and immovable property 
pertaining to the schools would be re- 
tained by it. The Committee had 
subsequently passed several resolu- 
tions which had the effect of almost 
rescinding the previous resolution. 
The submission on behalf of the State 
that the resolution dated January 3, 
1962, passed by the Committee fell 
within the first part of Section 3 of the 
Act is wholly devoid of merit and ha.s 
rightly not been accepted. 

10. As regards the notification hav- 
ing retrospective operation we are un- 
able to agree with the High Court that 
any such effect could be given to it. 
There is nothing to indicate in the 
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notification that it was intended to 
operate retrospectively. The mere 
fact that the Art in terms was retros- 
pective would not make the notifica- 
tion issued under the proviso to Sec- 
tion 5 retrospective' in the absence of 
express words or appropriate language 
from which retrospecUvity would be 
impliecL All that the notification says 
is that the Governor of Punjab is tak- 
ing over for a period of 10 years the 
management of the schools of the 
Committee in exercise of the powers 
conferred by the proviso to Sec- 
tion 5 of the Act. This clearly 
means that the management 
taken over from the date of the 
notification and not from any prior 
date. It would follow that whatever 
was diwe l>ei£ve jhe daip oi the notifi- 
cation regarding the assumption of 
management and vesting of Com- 
mittee’s properties was wholly void 
and illegaL 

11. Under Section 6 of the Art it 
is only after the local authority has 
passed a resolution tinder Section 3 or 
the State Government has taken over 
management of the aided schools 
under Section 5 that Sections 52 and 59 
of the Punjab Municipal Art would 
be deemed to have been amended in 
the manner specified in the schedule 
with effect from October 1, 1957, or 
from the date aided schools are taken 
over as the case may be. If the notifi- 
cation dated September 26, 1960 could 
not be given retrospective operation, 
the amendments in the aforesaid pro- 
visions of the Punjab Municipal Act 
would be eflective only after the date 
of the notification and not for the prior 
period. Thus even on the assumption 
that the provisions of the Act are valid 
the State could not ask for any contri- 
bution from the Committee for the 
period prior to the date of the notifi- 
cation. But the addition of Clause (g) 
after Clause (f) in sub-section (1) of 
Section 52 of the Punjab Municipal 
Act is void and wholly ineSectIve for 
the reasons which will be presently 
noticed. 

12. Chapter TV of the Punjab 
Municipal Act relates to munidpal 
fund and property. Section 51 deals 
with the constitution of the munidpal 
fund. Section 52 provides for the ap- 
plication of the fund. Before the 
amendment made by the Act sub-sec- 
tion (1) had rix clauses containing the 
provisions for the application of the 


fund. It is noteworthy that although” 
the State Government has been em- 
powered to require the Committee to 
make contributions but in each case 
that is confined to an eventuality or a 
situation where certain cost has been 
mcurred by the Government whic^ 
had to be defrayed by the Committee 
f-g.. Clauses (b), (d) and (£). Accord 
mg to Clause fe), however, the Com 
mittee may be required by the Stat« 
Government to contribute towards th( 
maintenance of pauper lunatics oj 
lepers sent from any place in the Slab 
to mental hospitals or public asylum 
whether in or outside the State. Sub- 
section (2) says that subject to th« 
charges specified in sub-section (1] 
the munidpal fimd shall be applicabh 
to payrssnt oi the matteTs set on") 
m Clauses (a) to Q). Clause (c) is ir 
these terms : 

"the constitution, establishment and 
maintenance of schools, hospitals and 
dispensaries, and other institutions foi 
^e promotion of education or for the 
benefit of the public health 


In the context of Section 52 it Is 'diffi- 
cult to envisage that the mtmidpal 
fund of a particular Committee could 
M diverted to such Institutions which 
had no connection with the Com- 
mittee. We are, however, not called 
upon to pronounce upon the true 
scope, ambit and validity of all the 
provisions in Section 52. Clause (g) 
which has now been inserted by means 
of Section 6 of the Act has to be test- 
ed by the guarantees in Part IH of the 
C*>nstitution. By asking the Com- 
mittee to make contributions from its 
funds to the cost of the schools which 
have been taken over by the State 
part of its fimds are being compul- 
sorily acquired by the State. This is 
something which could not be done ex- 
cept in accordance with the provisions 
contained in Art. 31 (2) of the Consti- 
tution. In Writ Petn. No. 295 of 1968, 
D/_ 30-1-1969 »= (reported in AIR 
1969 SC 1100), Munidpal Committee, 
Aijirtisar v. State of Punjab in which 
the provisions of the Punjab Cattle 
Fairs (Regulation) Act, 1968, came up 
for examination, it was laid down by 
this Court that the State was income^ 
tcnt to declare land belonging to the 
Munidpal Committee as falling with- 
m. the fair area and to take possK- 
sibn of that land in exerdse of the 
PPwer conferred by the Act without 
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providing for pa 3 mient of compensa- 
tion guaranteed by Article 31 (2). 
Clause (g), therefore, which has been 
inserted in Section 52 of the Punjab 
Municipal Act is void and illegal as it 
contravenes Article 31 (2) of the Con- 
stitution. 

r , 13. It may be mentioned that the 
learned Attorney General has also 
pointed out that the State legislature 
did not have the competence, under 
any of the entries in List II of the 
Seventh Schedule, to enact legislation 
of the nature embodied in Clause (g) 
which was inserted in Section 52 re- 
lating to compulsory contribution by 
the Committee to the State Govern- 
ment. Counsel for the State has 
sought to rely on Entries 5 and 11 in 
List II which relate to local Govern- 
ment and education. It is unneces- 
sary to decide this matter since it has 
,=if'»een held by us that the impugned 
t)rovlsions vnth regard to contribution 
contravene Article 31 (2) of the Con- 
stitution. 

14, We may now determine the 
provisions of the Act which are un- 
constitutional and invalid. There is 
nothing in Sections 3 (1), 4 and 5 of 
the Act per se which would bring them 
into conflict with the constitutional 
provisions, particularly, in view of 
Article 31-A (1) (b) under which the 
management of the schools could be 
taken over by the State for a limited 
period in public interest. But the dif- 
ficulty arises about Sections 3 (2) and 
6 which have to be read together. 
When the State Government makes a 
direction tmder Section 3 (2) that the 
“-'^jaided schools shall be taken over all 
^ rights and interests of the Committee 
including the rights of maintenance, 
management and control shall be 
transferred to and vest in the State 
Government. This essentially has re- 
ference to proprietary and ownership 
rights apart from the rights pertain- 
ing to management and control. Sec- 
tion 6 comes into operation as soon as 
a local authority has passed a resolu- 
tion under Section 3 or the State Gov- 
emment has taken over management 
under Section 5. Then the provisions 
relating to acquisition of property of 
me Committee as also of its funds 
by way of contribution come imme- 
diately into operation by virtue of the 
amendments eSected in Sections 52 (1) 
and 59 of Punjab Municipal Act. These 
'provisions are clearly imconstitutional 


as they contravene Article 31 (2) ofj 
the Constitution. 

15. In the result the appeal is al-r 
lowed with costs and the judgihent of 
the High Court is set aside. It' is 
declared that Section 3 (2) of the Act 
and the amendments which would be- 
come operative under Section 6 in res- 
pect of Sections 52 (1) and 59 of the 
Punjab Municipal Act are void and 
unconstitutional. The orders by which 
the movable and immovable property 
of the Committee have been transferr- 
ed to the State are hereby quashed and 
such transfers are declared to ba 
wholly void. The respondents are 
further directed not to recover any 
contribution in accordance with Cl. (g) 
of Section 52 of the Punjab MunicipM 
Act as also the sum of Rs. 53 lakhs 
mentioned in the order of the Deputy 
Commissioner dated April 10, 1964, 
form the appellant Committee. Ap- 
propriate writs and directions shall 
issue in this behalf. 

’ Appeal allowed. 
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The follow^ Judgment of the 
Court was delivered by 

SHAH, 3 - — ^la our judgment these 
two appeals are frivolous. They 
should never have been brought to 
this Court 

2. The High Court of Allahabad 
made an order on April 24, 1970 in a 
writ petition (challenging the validity 
of certain order of the State of Uttar 
Pradesh) issuing an ad interim injunc- 
tion restraining the State of U. P. and 
its officers from interfering with the 
sale of coiintry liquor at thair country 
liquor shop by the respondents in this 
appeaL T^e Court however reserved 
liberty to the State and its officers to 
move for v&cating the order "if and 
when the occasion arose”. It was also 
directed that the State and its officers 
will not prevent the respondents from 
’lifting their quota of country liquor.” 

3. On April 30, 1970, an applica- 
tion was submitted on behalf of the 
State for vacating the order pursuant 
to the liberty reserved by the Court 
The High Court made another order 
on May 7, 1970 by which the previous 
order dated April 24. 1970 was con- 
firmed. 


Sushil Chandra (Shah J.) A.LIS 

4. It is urged on behalf of th« 
State that the second order was mad< 
on the application dated April 30 
1970. That contention appears to be 
wfmlly unsustainable. It is clear fron: 
the terms of the order that the Higl 
Court had directed that all the remain- 
ing applications which were filed in th( 
proceedings shotild be listed for hear- 
ing on May 14, 1970, and that in the 
meantime the State and its officers 
will comply with the pre\dous order 
dated April 24, 1970. The High Couri 
had, with a view to investigate the 
question as to whether the respondente 
had right to the relief claimed, giver 
ad interim relief staying the operation 
of an order challenged by the respon- 
dents. The order was purely tem- 
porary. The matter was going to be 
dealt with by the High Court. We fail 
to see any reason why the State should 
have rushed to this Court and asked 
this Court to entertain the proceed- 
ings and to grant a stay of the pro- 
ceedings. 

5. The appeals are dismissed with 
costs. One hearing fee. 

Appeals dismissed. 


END 



ii970 United States v, Knox 

i^er, the Fifth Amendment was offended 
in Lookretis precisely because the defend- 
ant had succumbed to the statutory 
compulsion by furnishing the requested 
incriminatory information- Knox does 
not claim that his prosecution is based 
upon any incriminatory information con- 
tained in the forms he filed, nor that he is 
being prosecuted for a failure to supply 
incriminatory information. He has t^en 
a course other than the one that the sta- 
tute was designed to compel, a course that 
the Fifth Amendment gave him no privi- 
lege to take. 

6. This is not to deny that the pre- 
sence of Ss. 4412 and 7203 injected an 
element of pressure into Knox's predica- 
ment at the time he ^ed the forms. At 
that time, this Court’s decisions in United 
States V. Kahriger, (1953) 345 US 22=97 
L Ed 754=73 S Ct 510, and Le\\'is v. Unit- 
ed States, (1955) 348 US 419 = 99 L Ed 

475=75 S Ct 415, established that the 
Fifth Amendment did not bar prosecution 
for failure to file a form such as 11-C. 
But when Knox responded to the pressure 
under which he found himself by com- 
municating false information, this was 
amply not testimonial compulsion. Knox’s 
ground for complaint is not that his false 
information inculpated him for a prior or 
subsequent criminal act; rather, it is that 
imder the compulsion of Ss. 4412 and 7203 
he committed a criminal act, that of- giv- 
ing false information to the Government. 

If the compulsion was unlawful under 
Marchetti,(6) Knox may have a defense 
to this prosecution xmder the traditional 
doctrine that a person is not criminally 
responsible for an act committed imder 
duress. See generally Model Penal Code 
Ss. 2.09, ■ 3.02 (Proposed Official Draft, 
1962): id.. S. 2.09. Comment (Tent Draft 
No. 10. 1960). It is only in this sense that 
there is any relevance to Knox’s attempt- 
ed distinction of this case from Dennis , 

6. We stressed in Marchetti "that we 
do not hold that these wagering tax pro- 
visions are as such constitutionally im- 
permissible; we hold only that those who 
properly assert the constitutional privilege 
as to these proinsions may not be crim- 
inally punished for failure to comply with 
these requirements. If. in different cir- 
cumstances, a taxpayer is not confronted 
by substantial hazards of incrinunation, 
or if he is otherwise outside the privilege’s 
protection, nothing we decide today woidd 
shield him from the various penalties 
prescribed by the wagering tax statutes.” 
390 US, at 61, 19 L Ed 2d at 905. Nothing 
before us indicates that the hazard of 
incrimination faced by Knox was less sub- 
stantial than that faced by Marchetti, or 
that Knox would have been disaualified 
for any other reason from asserting the 
privilege in defense of a prosecution for 
failure to comply with S. 4412. 
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Bryson, and their predecessors. United 
States V. Kapp, (1937) 302 US 214=82 L 
Ed 205=58 S Ct 182, and Kay v. United 
States. (1938) 303 US 1 = 82 L Ed 607=58 
S Ct 468, on the groimd that in those 
cases the false statements w^ere voluntaii- 
^ filed for the purpose of obtaining 
benefits from the Government. 

7. Knox argues that the criminal 
sanction for failure to file, coupled with 
the danger of incrimination if he ffled 
truthfully, was more coercive in its effect 
than, for example, the prospect that the 
petitioners in Dennis would lose their 
jobs as union officers unless they filed 
non-Commimist affidavits. "While this 
may be so, the question whether Knox’s 
predicament contains the seeds of a 
"duress” defense, or perhaps w^hether his 
false statement was not made "udllfully” 
as required by S. 1001, is one that miist 
be determined initially at his trial (7) It 
is not before us on this appeal from dis- 
missal of the indictment, and we intimate 
no view on the matter. 

8. The judgment of the District Court 
is 

Eeversed. 

SEPARATE OPINION 

IVIr. jus'll CE DOUGLAS, with whom 
hlr. JUSTICE BLACK concurs, dissent- 
ing. 

9. In this case, as in ante, (1969) 24 L 
Ed 2d p. 264. the relevant inquiry is 
whether "constitutionally speaking it was 
'within the jurisdiction’ ” of a Govern- 
ment agency to require the filing of cer- 
tain information. Id,, (1969) 24 L Ed 2d 
264 at 272 (dissenting opinion). In (1968) 
390 US 39, 61 = 19 L Ed 2d 889, 905=88 
S Ct 697 we held that the statutory re- 
quirement of filing Internal Revenue Ser- 
vice Form 11-C is not miconstitutional per 
se. It is clear, however, that imder Mar- 
chetti, (1968) 390 US 39 = 19 Law Ed 2d 
889 (supra) and (1968) 390 US 62 = 19 L 
Ed 2d 906=88 S Ct 709, the "jurisdiction” 
of the Internal Revenue Service _ to re- 
quire this form to be filed is subject to 
the Fifth Amendment privilege against 
self-incrimination. 

10. This is not a case where an indi- 
vidual, with knowledge that he has a 
right to refuse to provide information, 
nontheless provides false information. 
Under the decisions in (1953) 345 US 22 
=97 L Ed 754=73 S Ct 510 and (1955) 
348 US 419=99 L Ed 475=75 S Ct 415, 

7. Rule 12(b) (1) of the Federal Rules 
of Criminal Procedure, w'hich cautions the 
trial judge that he may consider on a 
motion to dismiss the indictment only 
those objections that are "capable of de- 
termination without trial of the general 
issue,” indicates that evidentiary ques- 
tions of this time should not be deter- 
mined on such a motion. 
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which were controllma at the time Knox 
filed his wagerins form. Knox faced prn* 
secution under 26 USC S. 7203 for failure 
to file the form, despite claims of self- 
incrimination, The Government's require- 
ment to file the wa^ierins form was un- 
conditional. The majonty argues that 
by the terms of Marchetti the Govern- 
ment is not prohibited from requesting 
the form, but is only prohibited from pro- 
secuting an individual for his failure to 
Comply with the request. Ante. n. 3, 
(1969) 24 L Ed 2d at 264, 279. The ques- 
tion in this case, however, is not whether 
the Government has the power to request 
the form to be filed, but whether it has 
the power to require the form to be filc± 
If Knox had merely been requested to 
file the fonn and, wth full laiowledce 
of his right to silence tmder the Fifth 
Amendment, had done so voluntarily, we 
would have unite a different case. That 
Is not this case. Under the scheme then 
in effect, the Government demanded un- 
conditionally that Knox file the form, re- 
gardless of the fact that it would incrim- 
inate him. Heavy penalties were placed 
on a failure to file the form. 

11. Marchetti and Grosso held that 
those in Knox’s position have the Ilfth 
Amendment right to remain sUent (rres- 
pective of the statutory command that 
they submit forms which could incrim- 
inate them. Had Knox asserted his right 
of silence under the Fifth Amendment. It 
is clear that the Internal Revenue Ser- 
vice could not, consistent with Marchetti 
and Grosso, have required him to file the 
wagenng form.* Thus any argument 
that the Internal Revenue Service did 
have "iurisdiction" to require the form 
to be filed in this case would have to rest 
on a theory that Knox had "waived” his 
Fifth Amendment right by not asserting 
it in lieu of filing the form. A similar 
claim was made in Grosso, where the 
petitioner had not assert^ his Fifth 
Amendment right as to certain counts 
which concerned his faUure to pay the 
special occupational tax imposed by 26 
USC S. 4411. The Court there said; 
"Given the decisions of this Court in 
Kahrieer and Lewis, supra, which were 
on the books at the time of petitioner's 
triat and left untouched bv Albertsoti v. 
SACB ((1965) 3S2 US 70=15 L Ed,2d 165 
= 85 S Ct 194], v;e are unable to view his 
failure to present this issue as an effective 
waiver of the constitutional privilefie," 
(19681 390 US, 62 at 71=19 L Ed 2d 906 

at 913. 914 . 

•As the majority opinion states: 
"Hothing before us indicates that the 
hazard of incrimination faced by Knox 
was less substantial than that laced by 
Marchetti. or that Knox would have been 
disqualified for any other reason from 
asserting the privilege. . . Ante, 
at — . n. 6. 24 L Ed 2d at 280. 


That reasoiting Is equally applicable 
here, for Kahriger and Lewis were still 
OT the books at the time Knox filed Ms 
form. And see Leary v. United States. 
(1969) 395 US 6. 27-29=23 L Ed 2d 57, 
76-78 = 89 S Ct 1532. 

12. For the reasons stated in my dis- 
in Bryson, ante, (1959) 24 h Ed Sd 

264 and in Mr. Justice Black’s dissent Ea 
(1968) 384 US 855. 875=16 L Ed 2d 973, 
937=86 S Ct 1340. if the Internal Beve- 
nu% Service had no constitutional autho- 
rity to require Knox to file any wagering 
form at all his filing of a form which in- 
cluded false information in no way prfr- 
iudiced the Government and is not. In 
my view, a matter "within the iurisdl*- 
tioh" of the Internal Revenue Service. 

13. I would affirm the judgment 
below. 


AZS VSS.C. S2 07 57 C 22} 
(1969-24 L Ed 2d 610)* 

James Turner, Petitiooer v. United SUIs^ 
Bespondent. 

(No. WO) Deeded on 20-1-1970. 

fEvideoce Act (IS72). Sec. J14, DJus. (aj 
— Case from America — Illegal poMcsrio* 
of heroin and cocaine £o large quantities — 
Presumption as to tDegal importation — 
(Customs Act (18C2), Section 135) — (Cos^■ 
sdbitioa of India, Article SO (3)) — (Daa^ 
rou% Drugs Act (1030), Section 32). 

■Where the accused were charged with 
ItDOwiDgJy receiving, concealing and Iran** 
po^g heroin and cocaine which he knew 
had been illegally imported and inowin^y 
purchasing, dispensing and distnbutinc heroin 
and cocaine, because ah or nearly all heroin 
consumed io the United States is Jhegahy 
impoited. in the absence of explanation as to 
p^essioa, the Jury can properly infer that 
the heroin in the possession of the accused 
had been illecahy imported and that he had 
knowlolge of ille^ importation. Evidence 
of the possession by the accused of a great 
quantity of heroin is sufficient to support 
vopviction for distributing such heroin, 
prauing of such an inference does not vio- 
late the accused’s right to be convicted only 
OT a finding of guilt beyond reasonable 
d^bt. Drawing of inference "unless the 
d«eadant explains the possession satisfacto- 
rily' does not place impermissible pressure 
on the accused to testify in his own defence, 
(Paras 5, ^ 

As regards charge of possession of cocaine, 
hovever, no presumption of illegal importa- 
tiwi can be dr aw n, since it is lawfully pro- 
duct in greater quantities in the United 
States than is illegally imported. (Para 22) 

'Reproduced from 1969-24 L Ed 2d 610 
with kind pem^ion of the Publishers. 

jReferenee is given to a parallel Ind ia a 
provision for the convenience of Indian law- 
yers. 
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SUMMARY 

The defendant, tried before a jura' in the 
United States District Court for the District 
of New Jersey, was charged with (1) know- 
ingly receiving, concealing, and transporting 
heroin and cocaine which he knew had been 
illegally imported, and (2) knowin^y pur- 
chasing, dispensing, and distributing heroin 
and cocaine which were not in or from the 
original stamped package. The eviden^ 
indicated that the defendant had been in 
possession of a 14.6S-gram package contain- 
ing a cocaine and su^ar mixture and a 4S.2o- 
ginm containing 273 nags of heroin, and that 
no federal stamps were afExed to the pack- 
ages. No evidence was presented as to the 
origin of die cocaine or heroin, and the 
defendant did not testify'. The trial judge 
instructed the jury, in accordance xvith the 
language of certain federal statutory' prox'i- 
sions, that (1) the defendant’s unexplained 


United States U. S. S. C. 83 

possession of the heroin and cocaine would 
support an inference that he Icaew that they 
had been^ illegally imported, and (2) the 
defendant’s possession of heroin and cocaine 
which were not in a stamped package con- 
stituted prima facie evidence that he Icnow- 
ingly purchased, dispensed. or distributed 
such heroin and cocaine. The jurj' found 
the defendant guilt)' on all counts, and the 
Court of A.Dpeals for the Third Circuit affirm- 
ed (404 F2d 782), 

On certiorari, the United States Supreme 
Court affirmed in part and reversed in part 
In an opinion by MTIITE, J., expressing the 
views of five members of the court, the con- 
victions involving heroin xx'ere affirmed and 
it x’.'as held that (1) because aU or nearl)' all 
heroin consumed in the United States is il- 
legally imported, the j-or)' could proper])' in- 
fer, as authorized by statute, that the heroin 
in the defendant’s possession had been il- 
legally imported and that the defendant had 
laiowledge of its illegal importation, (2) ew- 
dence of the defendant’s possession of 275 
bags of heroin xvas sufficient to support his 
conviction for distributing such heroin, and 
(3) because it was e.xtremely unlilcely that 
a package containing heroin would be legal- 
ly stamped, and because most persons in 
possession of heroin could be presumed to 
have obtained it b)' purchase, the defendant 
was proper!)' convicted for purchasing heroin 
which was not in or from tlie original stamp- 
ed package; hut the conx'ictions involving 
cocaine xvere rex'ersed and it was held that 

(1) because much more cocaine is lav.4ully 
produced in the United States than is illegally 
imported, the statutory presumption was in- 
valid to the extent that it authorized the 
jury to infer that the cocaine in the defen- 
dant’s possession had been illegally 
imported and that the defendant had 
knoxx'ledge of its illegal importation, 

(2) because the defendant’s possession 
of 14.68 grams of a cocaine and sugar mix- 
ture might have been e-xclusivelv for his per- 
sonal use, evidence of such possession was 
insufficient to support his conwetion for dis- 
tributing cocaine, and (3) because there was 
a reasonable possibility that the deiendant 
had stolen the cocaine himself or had obtain- 
ed it from a stamped package in the posses- 
sion of the actual thief, the statutory' pre- 
sumption was invalid to the extent that it 
auhorized the jury to infer that the defen- 
dant had purchased the cocaine other than 
in or from the original stamped paelmge. 

MARSHALL, J., while concurring in the 
court’s judgment, dissented from that part of 
the opinion which afSrmed tire defendant’s 
conviction on the ground of his hav’ing pur- 
chased heroin. 

BLACK, J., joined by DOUGLAS. J., dis- 
senting, would reverse all of the defendant’s 
convictions because (1) the trial judge’s in- 
structions impermissibly interfered with the 
defendant’s constitutional right to have the 
jury determine when ev'idence is sufficient to 
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/usK/y a finding of guSt beyond a reaJooaHo 
doubt, and (2) the statutory presumptions 
unoonstitutionaUy deprived the defendant of 
the presumption of innocence, cast upon him 
the burden of proving that he ^vas not guilty, 
and by obligating him to rebut the presump- 
tions, tended to compel him to tesUty in vio- 
lation of his privilege against self-incrimina- 
tion. 

OPINION OF THE COURT 
btR. JUSTICE WHITE dehvered the opi- 
nion of the Court. 

Petitioner was found guilty by a Jury 
on four counts chargmg violations of the 
federal narcotics Jaws. The issue before tu 
is the validity of the provisions of 21 USC 
S. 174 and 26 VSC S. 4704 (a) winch 
authorize an inference of guilt from the fact 
of possession of narcotic orugs, in this case 
heroin and cocame. 

The charges arose from seizures by fede- 
ral narcotics agents of two packages of narco- 
tics. On June 1, 1967, Turner and two 
companions were arrested in Weehawkeo, 
New Jersey, shortly after their automobile 
emerged from the Lincoln Tunnel. While 
the companions were being searched but be- 
fore Turner ivas searched, the arresting 
agents saw Turner throw a package to the 
top of a nearby wall. The package was re- 
trieved and was found to be a foil package 
weighing 14.68 mms and containing a mit- 
ture of cocaine hydrochlonde and sugar 5% 
of which was cocaine. Govemmest agents 
thereafter found a tinfoil package containing 
heroin under the front seat of the car. This 
package weired 48.23 grams and contained 
a mixture of heroin, cinwonal alkaloid, man- 
nitol, and sugar, 15.2% of the mixture being 
heroin. Unlike the cocaine mixture, the heroin 
mixture was packaged within the tinfofl 
xviapping in small double glassine bags; in 
the single tinfoil package there were II 
bundles of bags, each bundle containing 23 
bags (a total of 275 bags). There were no 
federal tax stamps a£xed to the package 
rswSsinw,? itoeaiv^ £v to ihe fiXasfihe loj? 
or outer xvrapper eoclosing the heroine. 

Petitioner was indicted on two counts re- 
lating to the heroin and two counts relating 
to the cocaine. The first count charged that 
Turner xiolated 21 USC S. 174(i) by receiv- 

(i) Insofar as here relevant, this section 
provides: 

“Whoever fraudulently or knowingly im- 
ports or brings any narcotic drug info the 
United Stales or any territory under its 
control or jurisdiction, contrary to law, or 
receives, conceals, bu>-s, sells, or in any man- 
ner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after 
being imported or brought in knenving the 
same to fcve been imported or brought into 
the United States contrary to law, or co>>- 
spires to commit any of such acts in viola- 
tion of the laws of the United States, shall 
be imprisoned. • 


ing, cooceahng. and iacilitatiDg the transpor- 
tation and concealment of heroin while know- 
ing that the heroin had been unlawfully im- 
ported into the United States. The third 
count charged the same offense xxnth regard 
to the cocaine seized. The second count 
charged that petitioner purchased, possessed, 
dispensed, and distributed heroin not in or 
from the original stamped package in viola- 
tion of 26 USC S. 4704 (a;.(u) The fourth 
count made the same charge with regard to 
the cocaine. 

2. At the trial, the Government present- 
ed the evidence of the seizure of the pack- 
ages containing heroin and cocame but iwe- 
sented no evidence on the origin of the drugs 
possessed by petitioner. Petitioner did not 
testify. With regard to Counts I and 3, the 
tnal judge charged the jury in accord with 
the statute that the jury could infer from 

E ehtioner s une^lained possession of the 
eroin and cocaine that petitioner knexv that 
the drugs he possessed had been unlawfully 
imported. With regard to Counts 2 and 4, 
the tnal judge read to the jury the statutory 
provisiOQ making possession of drugs not in 
a stamped package “pnwa facie evidence’ 
that the defendant purchased, sold, dispen- 
sed or distributed the drugs sot ia or from a 
stamped package, The jury returned a ver- 
dict of guilty on each count. Petitioner was 
sentencra to consecutive terms of 10 years’ 
imprisonment on the first and third counts; 
a five year term on the second count was 
to run concurrently with the term on the 
list count and a five-year term on the fourth 
count xvas to run concurrently with the term 
on the third count. 

3. On appeal to the Court of Appeals 
for the Thim Circuit, petitioner argued that 
the trial court’s instructions on the inferences 

“VVTienever on trial for a violation of this 
Section the defendant is shmvn to have or 
to have bad possession of the narcotic drug, 
such possession shall he deemed sufficient 
evidence to authorize conviction unless the 
defendanJ lie pn-ssesjiinn to lb? jaiis- 

faction of the jury.” 

Heroio. a derivative of opiam, and cocaine, 
a product of coca leaves, are xvithm the 
mearnog of the term "narcotic drug” as used 
in 21 USC S. 174. 21 USC S. 171, refer- 
ring to Int Rev Code of 1939, c 27, S. 3228 
(g) added by Act of Aucust 8. 1953. c. S94, 
S. 1, 67 Stat 503 (now 26 USC S. 4731 (a)). 

(ii) "It shall be unlawful for anv person to 
purchase, sell, dispense, or distribute narco- 
tic drugs except ja the original stamped pack- 
age or from the original stamped package; 
and the absence of appropriate taxpaid 
stamps from narcotic drugs shall be prima 
facie evidence of a violation of this sub- 
section by the person in whose possession 
the same may be found.” 

The term "narcotic drugs” is defined to in- 
clude derivatives of opium and products cl 
coca leaves. 26 USC S. 4731 (a). 
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tihat the jury mi^t draw from unexplained 
possession of the drugs constituted violations 
of his privilege against self-incrimination by 
penalizing him for not testifying about hh 
possession of the drugs. The Court of Ap- 
peals rejected this claim and afBrmed, find- 
ing that the inferences from possession autho- 
rized by the statutes were permissible under 
prior decisions of this Court and that there- 
fore there was no impermissible penalty im- 
posed on petitioner’s exercise of his riaht not 
to testify. (1968) 404 F2d 782. After the 
Coint of Appeak’ decision in this case, this 
Comt held that a similar statutory presump- 
tion applicable to the possession of mari- 
hauna was unconstitutional as not having 
a sufficient rational basis. Learv v. United 
States, (1969) 395 US 6 = 23 L Ed 2d 37 = 
89 S Ct 1532. We granted a writ of certio- 
rari in this case to reconsider in light of our 
decision in Leary whether the inferences 
authorized by the statutes here at issue are 
constitutionally permissible when applied to 
the possession of heroin and cocaine. 

4. The statutory inference created by 
S. 174 has been upheld by this Court with 
respect to opium and heroin. Yee Hem v. 
Um'ted States, (1925) 268 US 178 = 69 
L Ed 904 = 43 S Ct 470; Roriaro v. Uni- 
ted States, (1957) 353 US 53 = 1 L Ed 
2d 639 = 77 S Ct 623 as well as by an 
unbroken line of cases in the courts of ap- 
peals.(iii) Similarly, in a case involving mor- 
phine, this Court has rejected a constitutional 
challenge to the inference authorized by 
S. 4704 (a). Casey v. United States, (1928) 
276 US 413 = 72 L Ed 632 = 48 S Ct 373. 
(1969) 395 US 6 = 23 L Ed 2d 57 = 
89 S Ct 1532 (supra), dealt xvith a statute, 

(iii) Decisions of the Court of Appeals ac- 
cepting application of the presumption to 
persons found in possession of opium, mor- 
phine or heroin include Gee Woe v. United 
States, 250 F 428 (CCASth Cir), cert denied, 
248 US 562, 63 L Ed 422, 39 S Ct 8 (1918) 
(smoking opium); Charley Toy v. United 
States, 266 F 326 (CC'V2d Cir), cert denied, 
254 US 639, 65 L Ed 452, 41 S Ct 13 (1920) 
(smoking opium); Copperthwaite v. United 
States, 37 F2d 846 (CCA6th Cir 1930) Jmor- 
phine); United States v. Moe Liss, 105 F2d 
144 (CCA2d Cir 1939) (morphine); Dear 
Check Quong v. United States, 82 US App 
DC 8, 160 F2d 251 (1947) (unspecified nar- 
cotics); Cellino v. United States, 276 F2d 
941 (C.49th Cir 1960) (lieroin); Walker v. 
United States, 285 F2d 52 (CASth Cir 1960) 
(heroin); United States v. Savage, 292 F2d 
264 (CA 2d Cir), cert denied, 368 US 8S0, 

7 L Ed 2d 80, 82 S Ct 129 (1961) (heroin); 
United States v, Gibson, 310 F2d 79 {C.\2d 
Cir 1962) (heroin); Lucero v. United States, 
311 F2d 457 (CAIOth Cir 1962), cert denied 
sub nom Maestas v. United States, 372 US 
936, 9 L Ed 2d 767, 83 S Ct 883 (1963) 
(heroin); Garcia v. United States, 373 F2d 
806 (CAIOth Cir 1967) (heroin). 


21 use S. 176 (a), providing that posses- 
sion^ or inannuana, unless explained to the 
jui^'s satisfaction, “shall be deemed sufficient 
evidence to authorize conviction” for smug- 
gling, receiving, concealing, buying, selling, 
or facilitating the transportation, concealment 
or sale of the drug, knowing that it had been 
megaUy imported. Referring to prior cases 
(iv) holding that a statute authorizing the 
inference of one fact from the proof of an- 
other in criminal cases must be subjected 
to scrutiny by the courts to prevent “conric- 
tion upon insufficient proof,” (1969) 395 US 
6 at p. 37 = 23 L Ed 2d 57 at 82, the 
Coiut read those cases as requiring the in- 
validation of the statutorily autliorized in- 
ference “unless it can at least be said \rith 
substantial assurance that the presumed fact 
is more likely than not to flow from the pro- 
ved fact on which it is made to depend.” 
(1969) 395 US, 6 at p. 36 = 23 L Ed 2d 57 
at 82. Since, judged by this standard, the 
inference drawn from the possession of mari 
huana was invah’d, it was unnecessary t 
“reach the question whether a criminal pre 
sumption which passes muster when so juds 
ed must also satisfy the criminal ‘reasonabL 
doubt standard if proof of tlie crime charge; 
or an essential element thereof depends upoi 
its use.” (1969) 395 US, 6 at 36 n 64 = 
23 L Ed 2d 57 at 82. 

We affirm Turners convictions under Ss 
174 and 4704 (a) with respect to heroii 
(Counts 1 and 2) but reverse the conriction; 
under these sections %rith respect to cocainr 
(Cmmts 3 and 4). 

5. We turn first to the conriction foi 
trafficking in heroin in riolation of S. 174 
Cotmt 1 charged Turner with (1) knowin^y 
receiving, concealing and transporting heroin 
which (2) was illegally imported and which 
(3) he knew' w'as illegally imported. See 
Harris v. United States, (1959) 359 US 19 = 
23, 3 L Ed 2d 597, 599 = 79 S Ct 560. 
For conviction, it was necessary for the Gov- 
ernment to prove each of these three ele- 
ments of the crime to the satisfaction of the 
jury beyond a reasonable doubt. The jury 
was so instructed and Turner w'as found 
guilty. 

6. The proof was that Turner had know- 
ingly possessed heroin; since it is illegal to 
import heroin or to manufacture it here.(v) 
he W'as also chargeable with knowing that 
his heroin had an illegal source. For all 
practical purposes, this was the Government’s 
case. The trial judge noting that there 
W’as no other ewdence of importation or of 
Turner’s knowledge tliat his heroin had come 
from abroad, followed the usual practice and 

(iv) Especiallv Tot v. United States, 319 
us 463, 87 L Ed 1519, 63 S Ct 1241 (1943), 
United States v. Gainey. SSO US 63, 13 L 
Ed 2d 6.58, 8.5 S Ct 754 (1965), and United 
States v. Romano, 382 US 136, 15 L Ed 2d 

• 210, 86 S Ct 279 (196.5). 

(v) See infra, nn. 12, 13. 
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rmstiucted the fury — as S. 174 permits but 
[does rot require — that possession o£ a nar- 
jcotic drug sufficient esudence to j^osUfy coo* 
hrtction of the crime dehned in S. 174.(v0 

7. The jury, however, even if it believed 
Tomer had Assessed heroin, was not re- 
quired by the instructions to find him guilty. 
The iury was instructed that it was die sole 
judge of the facts and the inferences to bo 
drawn therefrom, that all elements of the 
crime must be proved beyond a reasonable 
doubt and that the inference authorized by the 
statute did not require the defendant to pre- 
sent evidence. To convict, die jury was in- 
formed, it “must be satisfied by the lotatty of 
the evidence irrespective of the source from 
which It comes of fte guilt of the defendant 

“ The jury was obligated by its 

instructions to assess for itself the probative 
force of possession and the wei^t, if any, 
to be accorded the statutory inference. If It 
is true, as the Goverament contends, that 
heroin is not produced in the United States 
and that any heroin possessed here must have 
originated abroad, the jury, based on its own 
(vi) Under prior decisions, prindpally Unit- 
ed States V. Gainey, 6S0 US 63, 13 L Ed 2d 
658, 85 S Ct 754 (1965), such statutory pro- 
visions authorize hut do not require the trial 
judge to submit the case to the jury when 
the Government telies on possession alone, 
authorize but do not require an instruction 
to the jury based on the statute and autho- 
rize but do not require the fury to convict 
based on possession alone. The defendant is 
free to ebuUenso either the inference of il- 
legal imxiottatioa or the inference of bis 
fcaow'Icdpe of that fact, or both. Harris v. 
United States. 359 US 19, 23. 3 L Ed 2d 
697, 509. 79 S Ct 580 (1959); Boviaro v. 
United States, 353 US 53, 63. 1 L Ed 2d 
639. 646. 77 S Ct 623 (1950; Yee Hem v. 
United States, 268 US 178, 185, 69 L Ed 
904, 906. 45 S Ct 470 (1925); United States 
V. Peeples, 877 F2d 205 (CA2d Cir 1967); 
eSavez v. Uaitixi States, FlSrJ So (Cit 
9th Cir 1965); Criego v. United Slates, 298 
T2d 845 (CAlOth Cir 1962). Even when 
fte defendant challenges the validity of the 
inference as applied to his case, the inslrac- 
tion on the statutory inference is normally 
j^en. See, e. g., McIntyre v. United States. 
8S0 F2d 746 (CA9th Cir), cert denied. 389 
US 952:. 19 L Ed 2d 360, SS S Ct 334 
(1967); United Slates v. Peeples supra; Vick 
V. United States, 113 US App DC 12, 364 
P2d S79 (1962); Criego v. United States, 
supra; Wallcer v. Unitra States, 283 F2d SS 
(G^Sth Cir JS60); Feinberg v. United States, 
123 F2d 425 (CCATth Cir 1941). cert denied, 
SIS US 601. S6 L Ed 1201, 62 S Ct 628 
(1942). See also Erwing v. United States, 
323 F2d 674 (CA9th Cir 1963); Cnidfflo V- 
United States, 253 F2d S13 (CA9lh Gr), 
cert denied sub nom Homero v. United States, 
357 US 931, 2 L Ed 2d 1375, 78 S Ct 1873 
(1953). 


store of fcnenviedge, may well have shareC 
this view and concluded that turner wcu 
equally well informed. Alternatively, th< 
jury may have been without its o\vn infer 
motion concerning the sources of heroin, and 
may have convicted Turner ia reliance or 
the inference permitted by the statute, per; 
haps reasoning that the statute representec 
an official determination that heroin is not 
a domestic product.(%'ii) 

8. Whatever course the jury look, H 
found Turner guilty beyond a reasonable 
doubt and the question on review is the suffi- 
ciency of the evidence, or more preebely, 
the soundness of inferring guilt from prooJ 
of possession alone. Since the jury mighl 
have relied heavily on the inferences autbo- 
nzed by the statute and included in the 
court's msCmctions, our primary focus is on 
the validity of the evidentiary rule contain- 
ed in S. 174. (viu) 

(vu) In United States v. Peoples, 377 F2c 
205 (CAM Cir 196^, the jury, after delibe- 
rating for a time, asked the judge about the 
percentage of heroin in the Unil^ States 
is produced iJIe^ly in this country. “As 
there was no evidence fa the record concern- 
ing areas of the world where heroin is pro- 
duced, the judge declined to answer the 

inquiry " 377 F2d, at 208. 

The defendant %vas found guilty by the luryj 
however, the Court of Appeals reversed foi 
reasons not directly related to the trial judges 
treatment of the question about the ori^ns 
of heroin possessed in thb country. 

(viii) See Leary v. United States, 895 US 
6. 31-32. 23 L Ed 2d 57, 78, 79, S9 S O 
1532 (1969); United States V. Romano, 382 
US 136. ISS— 139. 15 L Ed 2d 210. 212, 
213, 88 S Ct 279 (IMS); Bailey v. Alabama, 
219 US 219. 234-235, 55 L fed 191. 198, 
199. 31 S Q 145 (1911). 

Arguably, in declaring possession to be 
ample evidence to convict for t^ficking in 
illegally imported drugs. Congress in effect 
Juf nude passiisstia JlseJS a sriin^ as ao inrf- 
denl to its power over foreign commerce. 
Ct, Ferry v. Ramsey, 277 US SS, 72 L Ed 
790. 48 S Ct 443 ^928). But the crime 
defbied by the statute is not possession and 
the Court has rejected thb basis for sustain- 
ing thb and similar statutory inferences. Leary 
V. United States, supra, at 34, S7, M L Ed 
2d at 80, 82; United States v. Romano, supra, 
at 142-144, 15 L Ed 2d at 214-216; Harris 
V. United States. 339 US 19, 23, 3 L Ed 
2d 597. 599, 79 S Ct 560 (1959); Roviaro 
V. Untted Slates. 353 US 53, 62-63, 1 L Ed 
2d 639. 646. 617, 77 S Ct 623 (1957); Tot 
V. United States. 319 US 483. 472, 87 L Ed 
1519. 1520, 63 S Ct 1241 (1943). 

The Court has also refused to accept the 
suggestfon thni since the source of hb drugs 
is perb;^ more ssithin the defendant’s know- 
leoge tium the C^vemment's, it violates no 
rights of the defendant to permit conviction 
b^ed on possession alone when the defen- 
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9, We conclude first that the jurj'' was 
wholly Justified in accepting the ledslative 
Judgment — if in fact tfiat is what the Jury 
did — ^that possession of heroin is equivalent 
to possessing imported heroin. We have no 
reasonable doubt that at the present time 
heroin is not produced in this country and 
that therefore the heroin Turner had was 
smuggled heroin, 

10. Section 174 or a similar provision 
has been the law since 1909 (ix). For 60 
years defendants charged under the statute 
have known that the section authorizes an 
inference of guilt from possession alone, that 
the inference is rebuttable by evidence that 
their heroin originated here, and that the 
inference itself is subject to challenge for 
lack of sufficient coimection between the 
proved fact of possession and the presumed 
fact that theirs was smuggled merchandise. 
Mobile, J. and K. C. R. v. Tumipseed, (1910) 
219 US 35, 43 = 55 L Ed 78, 80 = 31 
S Ct 136. Given the statutory inference and 
absent rebuttal ervndence as far as a defen- 
dant is concerned the S. 174 crime is the 
knowing possession of heroin. Hence, if he 
is to avoid conviction, he faces the urgent 
necessity either to rebut or to challenge suc- 
cessfully the possession inference by demon- 
strating the fact or the likelihood of a domes- 
tic source for heroin, not necessarily by his 

dant refuses to demonstrate a legal source for 
his drugs. Leary v. United States, supra, 
at 32-34, 23 L Ed 2d at 79,81. See also 
Tot V. United States supra, at 469-470, 87 
L Ed at 1525, 1526. The difficulties with 
the suggested approach are obvious: if the 
Government proves only possession and if 
possession is itself insufficient evidence of 
either importation or knowledge, but the 
statute nevertheless permits conviction w'here 
the defendant chooses not to explain, the 
Government is clearly relieved of its obliga- 
tion to prove its case, unaided by the defen- 
dant, and the defendant is made to under- 
stand that if he fails to explain he can be 
convicted on less than sufficient ew'dence to 
consHtute a prima facie case. See Tot v. 
United States, supra, at 469, 87 L Ed at 

1525. 

(ix) The original provision, applicable to 
opium and derivatives, was contained in the 
Act of February 9, 1909, c 100, S. 2, 35 Stat 
614. It was revised and extended to cover 
cocaine and coca leaves by the Act of May 
26, 1922, c 202, S 1, 42 Stat 596. The provi- 
sion establishing the presumption was ad- 
opted xvithout extended discussion or debate; 
it was consciously modelled on a provision of 
S. 3032 of the Revised Statutes (now IS USC 
S. 545), originating in the Smuggling Act of 
1866, c 201, S. 4, 14 Stat 179. See HR 
Rep No. 1878, 60th Cong, 2d Sess, 1-2 (1909) 
HR Rep No. 2003, 60th Cong, 2d Sess, 1 
(1909). See also Sandler, The Statutory 
Presumption in Federal NarcoHcs Prosecu- 
tions, 57 J Grim L. C and P S 7 (1966). 


own testimony but through the testimony 
of others who are familiar with the traffic in 
drugs, whether government agents or pri- 
vate experts. Over the years thousands of 
defendants, most of them represented by to ~ 
tr^ed or appointed counsel, have been con- 
victed under S. 174. Althou^ there v/as 
opportunity in every case to challenge or 
rebut the infemce based on nossession, we 
are cited to no case, and we knoxv of none, 
where substantial evidence showing domes- 
tic production of heroin has come to light. 
Instead, the inference authorized by the sec- 
tion aldiough frequently challenged, has been 
upheld in this Court and in coimtiess cases 
in the district courts and courts of appeal, 
these cases implicitly reflecting the prevail- 
ing Judicial view that heroin is not made in 
this country but rather is imported from 
abroad. If this view is erroneous and heroin 
is or has been produced in this country in 
commercial quantities, it is difficult to be- 
lieve that resourceful laxxq'ers wnth adversary 
proceedings at their disposal would not long 
since have discov'ered me truth and placed 
it on record. « 

11. This view is supported by other o£- 
cial sources. In 1956, after extensive hear- 
ings, the Senate Committee on the Judiciary 
found no evidence that heroin is produced 
commercially in this countrj'. (x) The Pre- 

(x) In 1955 the Sub committee on Im- 
provements in the Federal Criminal Code 
of the Senate Committee on the Judiciary 
held hearings throughout the country on 
the illicit narcotics traffic in this country. The 
subcommittee heard 345 witnesses, includ- 
ing gov'emment officiak, law enforcement 
officers, and addicts and narcotics law viola- 
tors; the testimony heard covers several 
thousand pages. Hearing on Illicit Narcotics 
Traffic before the Subcommittee on Improve- 
ments in the Federal Criminal Code of the 
Senate Committee on the Judiciary, 84th 
Cong, 1st Sess (1955) (hereinafter cited as 
1955 Senate Hearings). The evidence 
gathered in these hearings was the basis of 
S. 3760, 84tb Cong, 2d Sess (1956). The 
Senate bill contained a section ^proposed S. 
1402, Tit 18) ver>' similar to S. 174 but 
applicable e.xclusively to heroin; this pro- 
posed section included the S. 174 presump- 
tion. Another proposed section (proposed 
S. 1403, Tit 18, enacted with minor changes 
and now codifi^ in 21 USC S. 176b) autho- 
rized special, severe penalties for the sale 
of imlawfuUy imported heroin to Juveniles; 
this section contained a provision that pos- 
session of heroin was sufficient to prove that 
the heroin had been illegally imported. See 
S Rep No. 1997, S4th Cong, 2d Sess 30 
(1956) (proposed SS. 1402, l-t03). The pre- 
sumption that heroin found in this country 
has been illegally imported was based on 
findings of the Committee that foreien sour- 
ces supply all important quantifies of heroin 
circulating in this country. S. Rep. No, 1997 
84th Cong, 2d Sess 3-7 (1956); and this find- 
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sident’s Commission on Law Enforcement 
and Administration of Justice stated in 1967 
that “[a] 11 the heroin that reaches the 
American tiser is smueded into the country 
from abroad, the Middle East being the re- 
puted primary point of originrCxi) 

12. The factors underlying these judg- 
ments may be summarized as follows: First, 
it is plain enough that it is illegal both to 
import heroin into this countryCxii) and to 
manufacture it here;(riii) heroin is contra- 
band and is subject to seizure.(xiv) 

13. Second, heroin is a derivative of 
opium and can be manufactured from opium 
or from morphine or codeine, which are also 
derived from opium. (xv) Whether heroin can 

ing was in turn based on ample evidence 
presented to the Sub committee on Improve- 
ments in the Federal Criminal Code. See 
1955 Senate Hearings 90 (testimony of Com- 
missioner Anslinger of the Fedcrm Bureau 
of Narcotics). 

(xi) President’s Commission on Law En- 
forcement and Administration of Justice, 
Task Force Report: Narcotics and Drug Abuse 
S (1967) (hereinafter died as Task Force Re- 
port). Sec also H. N. Commission on Narco- 
tic Drugs, Report of the Eighteenth Session 
15 (1080); S. Jeffee, Narcotics— An American 
Plan 12-14, 63-71 (1966). 

(lii) 21 use S. 173 makes it unlawful to 
Import any narcotic drug except amounts of 
crude opium and coca leaves necessary to 
provide for medit^ and legitimate uses. In 
addition, for more than 45 years, it has been 
tmlawful to Import opium for the purpose 
of manufacturing heroin. Act of tune 7, 
1924, e 352, 43 Stat 657 (now codified in 
21 use S. 17S). ThouA 21 USC S. 513 
pemuta the Secretary of the Treasury to 
authorize the importatioa of any narcotic 
drug for delivery to govcmraeotal officials or 
to any person licensra to use the drugs for 
sdentific purposes, the Secretary has never 
authorized the importation of any heroin 
under this provision. Brief for the United 
States 18, n. 12. 

(xiil) the Narcotics ‘Manulacturing Art ol 
1960. 21 USC Ss. 501-517, prohibits the 
manufacture of narcotic drugs except under 
a license issued by the Secretary of toe Trea- 
sury for toe production of an approved drug. 
Since heroin is not considered useful for 
medical purposes, no production for medical 
use has been authorized; heroin used in 
scientific experimentation is supplied entirely 
• from quantities seized by law enforcement 
officials. Brief for the United States 17, n. 
10 . 

(xiv) 21 USC S. 173. See S. Rep No, 1997 
84th Cong. 2d Sess 7 (1956). In 1956, all 
heroin then lawfully outstanding was requir- 
ed to be surrender^ Act of July 18, 1950, 
e 629 S. 201, 70 Stat 572 (codified as 18 
USC S. 1402). 

(xv) The clandestine manufacture of herom 
from opium or morphine is said in one re- 
port to 'child’s play". VaiUe and BaiDenl 


be synthesized is disputed, but there Is no 
evidence that it is being synthesized in this 
countiy.(xvi) 

14. Third, opium is derived from the 
Opium poppy which cannot be grown in this 
country ivithout a license.(xvii) No licenses are 
Outstanding for commercial cuItivation(xvui) 
and there is no evidence that the opium 
poppy is illegally grown in the United 
States.(xix) 

Clandestine Heroin Laboratories, 5 BuUetm 
on Narcotics. No. 4, Oct.-Dee. 1953 at 1, 6. 
nie possibility of producing heroin from 
codeine (with a yield of about 22%) was fust 
reported m Rapoport, Lovell and Tolbert, 
The Preparation of hiorphine-N-methly-C-14 
73 J Am Chem Soc 5900 (1951), and was 
verified in Cates and Tschuai. The Synthesis 
of Morphine, 74 J Am Chem Soc 1109 (1952) 
The Bureau of Narcohes and Dangerous 
Drugs reports that conversion of codeuie into 
morphine (from ivhich heroin may be pro- 
duct) is relatively simple and requires in- 
expensive equipment but produces an extre- 
mely noxious and penetrating odor wluch 
woiud make concealment of such conversion 
operations virtually impossible. Supplemen- 
tal Memoiandum for the United States 2. 

(xvi) The Bureau of Narcotics and Dango* 
rous Drugs reports that it loiows of no case 
in which s^toeb'e heroin has been produced; 
it reports that experiments indicate that pro- 
duction of synthetic morphine w’ould be ex- 
tremely difficult. Brief for the United States 
20, n. 17. Amicus Burgess suggests toe pos- 
ribOity of synthetic produeboa of heroia but 
dtes in support only a case involving an uq- 
snccessful attempt to synthesize morphine. 
United Stales v. Liss. 137 P2d 995 (CCAM 
Cir), cert denied, 320 US 773, 88 L Ed 462, 
463. 64 S Ct 76, 79 (1943). Brief for Cleve- 
land Burgess as Amicus Curiae 11. 

(xvfl) Opium Poppy Control Act of 1942, 
21 USC Ss. 188.188n. 

(iviii) The regulab'ons provide that a license 
to produce opium poppies shall be issued 
rjtltf -lAarti 'A *0 'iitnrminnA hiy 
of the Bureau of Narcotics and Dangerous 
Drugs that the medical and scientific needs 
of toe country cannot be met by the impor- 
tation of crude opium. 21 CFR S. S03.5(a). 
Imports of crude opium have been sufficient 
to meet all domestic medical and sdentific 
needs and the United States is therefore not 
an opium-producing country. Blum and 
Braunstein, hlind-Altering Drugs and Dange- 
rous Behaviour; Narcotics, in Task Force Re- 
port App A-2, at 40. See also Brief for the 
United Stales 23, n. 25. 

(xix) The most recent reported case involv- 
ing a prosecution for unlaivful production of 
opium poppies is Az Din v. United States. 
232 F2d 283 (CA9th Cir), cert denied. 352 
US 827, 1 L Ed 2d 49. 77 S Ct 39 (1956). 
Unlike toe case of marihuana, see Leary, 
sopra, at 42-43, 23 L Ed 2d at 83, 86, there 
are no reports of the discovery in this coun- 
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15. Fourth, the law forbids the import- 
ation of any opium product except crude 
opium required for medical and scientific 
purposes;(xx) importation of crude opium for 
the purpose of making heroin is specifically 
forbidden. (xxi) Sizable amounts of crude 
opium are legally imported and used to 
inake morphine and codeine.(xxiil 

16. Fifth, the flow of legally imported 
opium and of legally manufactured morphine 
and codeine is confrolled too tightly to per- 
mit any significant possibility that heroin is 
manufactured or distributed by those legally 
licensed to deal in opium, morphine, or 
codeine.(.xxiii) 

17. Sixth, there are recurring thefts of 
opium, morphine, and codeine from legal 
channels which could be used for the domes- 
tic, clandestine production of heroin,(xxiv) It 
is extremely unlikely that heroin would be 
made from codeine since the process involv- 

try of fields of opium poppies requiring des- 
truction. Tliis fact togetlier v.ath the facts 
that opium poppies are hard to conceal be- 
cause of their color and that the harx'esting 
of opium is only economically feasible in 
coimtries unth an abundant supply of cheap 
labor justifies a conclusion that h'ttle if any 
opium poppy production is going on in tliis 
country. See Brief for the United States 
£1-23 

(xxj 21 use S. 178. 

(xxi) 21 use S. 173. See supra, N. 12 

(xxii) In 1966, the United States imported 
173, 951 kflograms of crude opium; in the 
same year, 715 kilograms of morphine and 
30,662 kilograms of codeine were produced 
from imported opium. U. S. Treasur}*^ De- 
partment Bureau of Narcotics, Traffic in 
Opium and Other Dangerous Drugs, Report 
for the Year Ended December 31, 1967, at 
41 (1968). 

(xxiii) The manufacture of narcotic drugs is 
very carefully controlled and monitored under 
the Narcotics Manufacturing Act of 1960, 
21 use Ss. 501-517. The subsequent dis- 
tribution of narotic drugs is controlled and 
monitored under the laws enforcing the taxes 
imposed on those dealing in narcotic drugs. 
26 use SS. 4701-4707, 4721-4736, 4771- 
4776. 

(xxiv) Because of the controls and reporting 
requirements applicable to those handling 
narcotic drugs, see supra, n. 23, the Bureau 
of Narcotics and Dangerous Drugs can com- 
pile accurate figures on the quantities of nar- 
cotic drugs stolen from legitimate channels. 
From 1964 throu^ 1968 total thefts of 
medical opium per j'ear ranged from 9.6 
kilograms to 12.9 kilograms; thefts of mo^ 
phine for the same period ranged from 6.7 
Kilograms to 10.2 kilograms per year; annual 
thefts of codeine for the same years ran be- 
tween 30.0 kilograms and 81.8 Idlogra^. 
Brief for the United States 44. On the possibi- 
lity of clandestine manufacture of heroin from 
opium, morphine, and codeine, see supra, lu 


ed produces an unmanageable, penetrating 
stench which it xvould be very difficult to 
cnceal.(xxv) Clandestine manufacture of 
heroin from opium and morphine would not 
be subject to this difficulty; but, even on 
the extremely unlikely assumption that aU 
opium and morphine stolen each year is used 
to manufacture heroin, the heroin so pro- 
duced would amount to only a tiny fraction 
(less than 1%) of the illicit heroin illegally 
imported and marketed here.(xxvi) Moreover, 
a clandestine laboratory manufacturing hero- 
in has not been discovered in many years, 
(xxvii) 

(xx\') See supra, n. IS. 

(xxvi) Using figures on the number of known 
addicts and the ax'erage daily dose, federal 
agencies estimate that roughly 1,500 kilo- 
grams of heroin are smuggled into the United 
States each year. Task Force Report 6. The 
Bureau of Narcotics and Dangerous Drugs 
estimates that no more than about one kilo- 
gram of heroin could have been produced if 
all the opium stolen in any recent year had 
been clandestinely converted into heroin. The 
largest total amount of morphine stolen in 
a recent year would have jaelded about 10.2 
Idlograms of heroin if it had all been con- 
verted into heroin. Brief for the United 
States 19, n. 15. 

If it were assumed that aU stolen codeine 
is converted into heroin, the figure for the 
ossible clandestine domestic production of 
eroin would be well over 1% of the total 
heroin marketed in this count^J^ Codeine 
can be made to yield about 22% heroin. See 
supra, n. 15. Appljtng this conversion rate 
to the largest annual amount of codeine 
stolen in the last five years (81.8 kilograms, 
see supra, n. 24) would give a figure of 
about 18 kilograms for the maximum amount 
of heroin that might have been produced 
from stolen codeine in any recent year. On 
the assumption that all stolen opium, mor- 
phine, and codeine is converted into heroin, 
the amount of heroin domestically produced 
from stolen opium and its derivatives would 
amount to no more than about 30 kilograms, 
only about 2% of the 1500 kilograms of 
heroin estimated to be illegally imported each 
year, ^^^lether such a percentage, rather than 
the figure of less than 1% obtained by ex- 
cluding codeine from consideration, would 
alter our conclusions need not be discussed, 
for the fact that the conversion process crea- 
tes a stench makes it unrealistic to assume 
that stolen codeine is clandestinely convert- 
ed into heroin. See supra, n. 15. 

(xxvii) Statement by the United States Dele- 
gation on the Illicit Traffic to the Twenty- 
tiiird Session of the U. N. Commission on 
Narcotic Drugs, January 1969, at 3. One res- 
pected work on narcotics makes the claim, 
xvithout further elaboration, that “recent in- 
formation” leads to the conclusion that some 
illicit laboratories used for the conversion of 
opium or morphine into heroin are located in 
the United States. D. Maurer & Vogel, Nar- 
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18. Concededly, heroin could he made 
in this country, at least in tiny amounts. But 
the overwhelming evidence is that the heroin 
consumed in the United States is Ulegally 
imported. To possess heroin is to possess 
imported heroin. WTiether judged by the 
more lilcely than not standard apphed in 
(1959) 895 US 6 = 23 L Ed 2d 57 = S9 
S Ct 1532, supra, or by the more exacting 
reasonable-doubt standard normally smpli- 
cahle in criminal cases, S. 174 is valid in- 
sofar as it permits a jury to infer that heroin 

E ossessed in this countiy is a smuggled drug. 

: the jury relied on the S. 174 instruction, 
it was entitled to do so.(xxviii) 

19. Given the fact that little if any hero- 
in is made in the United States, Turner 
doubtless knew that the heroin he had came 
from abroad. There is no proof that he had 
specific knowledge of who smuggled his 
heroin or when or how the smuggling was 
done, but we are confident that be ^vas aware 
of the *Tiigh probability" &at the heroin in 
his possession had oripnaled in a foreign 
country supra, (19S9) 393 US 6 at 45-53 = 
23 L Ed 2d 57 at p. 86-92.(3cdi) 

20. It may be that the ordinary }my 
would cot always know that heroin illegally 
circulating in this country is not maiiufactur* 
ed here. But Turner and others who sell or 
distribute heroin are in a class apaTt.(nx) 

cotics and Narcotic Addiction 04 (3d «d 
1967). However, the same statement, with- 
out ehiboratioQ, appears in the 1954 «ditioa 
of the work, D. Maurer ic V. Vogel, Narco- 
tics and Narcotic Addiction 50 (1954), and 
this fact together with the absence of any 
cited basis for the claim and the lack of sup- 
porting evidence elsewhere in the literature 
leads us to believe that the statement, if it 
was ever correct, is no longer accurate. 

(xTviu) It is, ofcoune, possible for the situa- 
tion to change either through the develop- 
ment of a simple method of synthesizing 
he'Oin or through the creation of substantial 
clandestine operations utilizing opium or mor- 
phine which has been illegally imported or 
which, though fegah'y here, has 6een stolen. 

i^xix) The Court in Leary, 395 US. at p 40, 
n. 93, 23 L Ed 2d at p. 87, emploj'ro the 
definition of “knowledge" in M^el Penil 
Code S. 2 02(7) (proposed oEHcial draft. 
1962): “When knowledge of the existence of 
a particular fact is an element of an offense, 
such knowledge is established if a person is 
aware of a high probability of its existence, 
unless he actwUy believes that it does not 
exist." 

(res) Though the federal narcotics laws are 
in terms applicable to most possessors of illi- 
rit drugs regardless of whether the possessor 
is a user or a de.aler, the enforcement efforts 
of the Bureau of Narcotics and Dangerous 
Drugs are directed to the development of evi- 
dence against “major sources of supply, 
wholes.ale peddlers, interstate and inter- 
national violators." Hearines on the Narco- 
tic Rehabilitation Act of 1966 before a Spo- 


Such people have regular contact with a 
drug which they know cannot be legally 
bought or sold; their livelihood depends oa 
its availability; some of them have actually 

S engaged in the smuggling process. The price, 
y, and qualify vary wide!y;(x3cxi} the 
et fluctuates with the ability of smug- 
glers to outwit customs and narcotics agentj 
at home and abroad.(xxxii) The facts conceni' 
ing heroin are available from many sources, 
frequently in the popular media. “Common 
sense." supra, (1969) S95 US 6 at 46 ~ 23 
L Ed 2d 57 at p. S7, tells us that those who 
traffficin heroin{xxxiii) xvill inevitably become 
aware that the produce they deal in is smug- 
gled, unless they practice a studied ignorance 
to which they are not entitled. (xxxiv) We there- 
fore have little doubt that the inferenca of 
knowledge from the fact of possessing smu;t- 
gled heroin is a sound one; hence the court’s 
instructions on the inference did not violate 
the right of Turner to be convicted only on 
a finding of guilt beyond a reasonable doubt 
and did not place impermissible pressure 
upon him to testify in his owu defeaje.(z3xv) 

cial Sub-commirtee of the Senate Committee 
on the Jodiciaiy, 89th Cong. 2d Sess 448 
(1968) (hereinaiter cited as 1966 Senate 
Hearings) (testimony of Coinntissioner Gior- 
dano of we Federal Bureau of Narcotics). The 
uodisimted evidence that Turner possessed 
275 glosstne bags of heroro clearly shows that 
Turner xvas more than a mere user of heroin 
and xvas engage in the distribufloa of the 
drug. 

(xrri) See Task Force Report 8. See also 
1955 Senate Hearings 38S9, 4219. 

(xjoQi) For example, a seizure of a laiw 
amcant of pure heroin in hfontreni, Canady 
caused a “panic" in Nexv Yo-k City that Jest- 
ed almost three months. 1966 Senate Hear- 
ings 87. 

(xxxiii) Such a condusion 'is also Justifitd 
with rctrafd to those users and addicts who 
frequently purchase supoHes of heroin on 
the retail market. Such persons are of 
course axvare of the variations in price and 
avaifaftiiYfy of the aVug" and of fiie fact that 
the success of anfi-smugeling efforts of law 
enforcement officials affects the supply of 
heroin oti the market. See sm*a, at — , — 
and nn. 31, 32. 24 L Ed 2d at 6'’3, 624. 

(xxnv) See Griego v. United States, 298 
F2d 843. 849 (CA JOth Cir 1902). 

(xxxv) “The same situation micht present it- 
self if there were no 5tahifoT>' presumption 
and a prima facie case of concealment xrith 
knwvledge of unlawful impoitafion w er e 
made fay the evidence. The necessity of an 
explanation by the accused would be quite 
as compell^ in that case as in this; but 
the constraint upon him to tpve testimony 
xvould arise there, as it arises here, simply 
from the force of cimumstances and not from 
any form of compulsion forbi'^'ii-n bj’ the 
Cmistitution," See Hem v. United States 
263 OS 178, 185 = 69 L Ed 904, GOT « 
45 S Ct 470 (1925). 
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Ills conviction on Count 1 must be affirmed. 

m 

21. Tunling to the same S. 174 presump- 
tion ■with respect to cocaine, we reach a 
contrary result. In Erwing v. United Stales, 
323 F2d 674 (CA 9th Cir 1963), a case in- 
volving a prosecution for dealing in cocaine, 
tvi’O experts had testified, one for the Gov- 
ernment and one for the defense. It was 
apparent from the testimony that while it is 
illegal to import cocaine, coca leaves, from 
which cocaine is prepared, are legally import- 
ed for processing into cocaine to be used for 
medicaf purposes. There was no evidence 
that sizable amounts of cocaine are either 
legally imported or smuggled. The trial 
Court instructed on the S. 174 presumphon 
and con'viction followed, but the Court of 
Appeals for the Ninth Circuit reversed, find- 
ing the presumption insufficiently sound to 
permit conviction. 

£2. Supplementing the facts presented in 
Erwing, supra, the United States now asserts 
that substantial amounts of cocaine are smug- 
gled into the United States. However, much 
more cocaine is lawfully produced in this 
country than is smuggled into this coun- 
try.(xxxvi) The United States concedes that 
thefts from legal sources, though totaling con- 
siderably less than the total smuggled.(xxja'ii) 
are still sufficiently large to make the S. 174 
presumption invalid as applied to Turner’s pos- 
session of cocaine.(xxxviii) Based on our own 
examination of the facts now before ■us, we 
reach the same conclusion. AppKnng the 
more likely than not standard employed in 
Leary, supra, v,’e cannot be sufficiently sure 
either that the cocaine that Turner possessed 
came from abroad or that Turner must have 
kno^wn that it did. The judgment on Count 
3 must be reversed.(xxxix) 

(xxxvi) In 1966, 609 kilograms of cocaine 
were produced. U. S. Treasury Department 
Bureau of Narcotics, Traffic in Opium and 
Other Dangerous Drugs, Report for the year 
Ended December 31, 1967, at 42 (1968), 

Annual seizrues of cocaine at ports and bor- 
ders for the j^ears 1963 through 1967 rang- 
ed from 1.44 kilograms to 17.71 Idlograms; 
the Bureau of NarcoHcs and Dangerous Drugs 
estimates that no more than about 10% of 
cocaine that is attempted to be smuggled 
into the Uihted States is discovered and seiz- 
ed at ports and borders. Brief for the Uni- 
ted States 31, n. 31. 

(xxxvii) From 1963 through 1963, the 
amount of cocaine stolen from legal chan- 
nels annually ranged for 2.8 kilograms to 6.2 
kilograms. Brief for the United States 44. 

(xxxviii) Brief for the United States 28-32. 

(xxxix) Since tire illegal possessor’s onlj' 
source of domestic cocaine is tliat which is 
stolen, tire United States lugcs that the 
S. 174 presumption may be valid with res- 
pect to sellers found witli mucli larger 
amounts of cocaine than Turner had. 


23. 26 use S. 4704(a) (xl) makes it un- 
lawful to purchase, seU, dispense or distribute 
a narcotic drug not in or from the original 
package bearing tax stamps. In this case. 
Count 2 charged that Turner knouangly pur- 
chased, dispensed and distributed heroin 
hydrochloride not in or from the original 
stamped package.(xli) Count 4 made the 
identical ^arge v4th respect to cocaine. 
Section 4704(a) also provides that the absence 
of appropriate tax stamps shall be prima facie 
e^vidence of a violation by the person in whose 
possession the drugs are found. This pro- 
vision was read by the trial Judge to the ju^}^ 

24. The conviction on Count 2 ■with res- 
pect to heroin must be affirmed. Since the 
only ewdence of a -violation invoKang heroin 
was Turner’s possession of the dmg, tlie 
jmy' to con^vict must have believed this 
ewdence. But part and parcel of the posse- 
sion ewdence and indi^visibly linked with, it, 
was the fact that Turner possessed some 275 
glassine bags of heroin without revenue stamps 
attached. This evidence, without more, 
sohdly established that Turner’s heroin was 
packaged to supply individual demands and 
was in the process of being distributed, an 
act barred by the statute. 'The general rule 
is that when a jury returns a guilty verdict 
on an indictment charging several acts in 
the conjunctive, as Turner’s indictment did, 
the verdict stands if the evidence is sufficient 
wth respect to any one of the acts charg- 
ed.(xlii) Here the evidence proved Turner 
■was distributing heroin. Tlie status of the 
case with respect to the other allegations is 

amormts w’hich, it is claimed, are too large 
to have been removed from legal channels 
and which must tlierefore have been smug- 
gled. Brief for the United States 31. We 
find it -unnecessary to deal with tliese prob- 
lems and postpone their consideration to an- 
other day, hopefully until the facts are pre- 
sented in an adversary context in the district 
Courts. 

(xl) See supra, n. 2. 

(xli) The indictment charged that Turner 
possessed heroin as well as purchasing, dispen- 
sing and distributing the drug. The instruc- 
tions to the jiuy made the same error. No 
objection was made in the trial Court and 
the issue was not raised in the Court of Ap- 
peals or in tliis Court. The error was harm- 
less in any event since the possession evi- 
dence proved that Turner was distributing 
heroin. See infra, at — > 24 L Ed 2d at 
626. 

(xlii) Crain v. United States, 162 US 625, 
634-636 = 40 L Ed 1097, 1099, 1100 = 
16 S Ct 952 (1896); Smith v. United States, 
234 F2d 385, 389-390 (CA 5th Cir 1956); 
Price V. United States, 150 F2d 283 (CCA 
5th Cir 1945), cert denied, 326 US 789 = 
90 L Ed 479 = 63 S Ct 473 (1916). See 
also Claassen v. United States, 142 US 140, 
35 L Ed 963 = 12 S Ct 169 (1891); The 
Confiscation Cases, 20 Wall 92, 104 = 22 
L Ed 320, 322 (1874). 
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irrelevant to the validity of Turner’s con- 
viction. So, too, the iastivction on the pr^ 
sumption is beside the point, since even if 
invalid, it was harmless error; the jury must 
have believed the possession evidence whicdi 
in itself established a distribution barred by 
the statute. 

23. hforeover, even if the evidence as to 
possession is viewed as not in itself proving 
that Turner was distributing heroin, bis .con- 
viction must be affimed. True, the statutory 
inference, which on this assumption would 
assume critical importance, could not be sus- 
tained insofar as it authonzed an inference 
of dispensing or distributing (or of selling if 
that act had been charged), for the bare fact 
of possessmg heroin is far short of sufficient 
evidence from which to infer any of these 
acts. (1943) 319 US 463 = 87 L Ed 1519 
= 63 S Ct 1241 supra; (196^ 382 US 136 
= 15 L Ed 2d 210 = 86 S Ct 279 supra- 
But the inference of purchasing in or trom 
an unstamped package is another matter. 

26. Those possessing heroin have secured 
it from some source. The act of possessing 
is Itself sufficient proof that the possessor had 
not received it in or from the onj^nal stamp- 
ed package, since it is so e^stremely unlikely 
that a package containing heroin would evCT 
be legally stamped. All heroin found in this 
country, is illegally imported. Those hand- 
ling narcotics must register,(xliu} registered 
persons do not deal in heroin ana only tegis- 
tered importers and manufacturers are per- 
mitted to purchase stamps.(xLV) For heroin 
to be found in a stamps package, stamps 
would have to be stolen and Used to the 
heroin container and even then the stamps 
would immunize the transactions in the drus 
only from prosecution under S. 4704 (a); alt 
other laivs aftaiast transactions in heroia 
would be un^ected by the presence of the 
stamps There can thus be no reasonable 
doubt that one who possesses benia did not 
obtain it from a stamped package. 

27. Even so, obtaining heroin other than 
in the original stamped package is not a enme 
under S. 4704 (a). Of the various ways of 
acquiring heroin, e g., by gift, theft, baiiment 
Or purchase, only purchasing is presenbed by 
the section. Since heroin is a high pneed pro- 
duct.fxlv) it would be very unrea-sonable to 
assume that any sizable number of possessors 
have not paid for it, one way or another. 
Perhaps a few acquire it by gift and some 
heroin undoubtedly is stolen, tut most users 
may be presumed to purchase what they use. 
The same may be said for those who sell, 
dispense or distribute the drug. There is no 
reasonable doubt that a possessor of herom 
who has purchased it, did not purchase the 
heroin in or from the original stamped pack- 
age. We thus would sustain the convictioii 


(xliii) 26 use Ss. 4721. 4722. See also 
use S. 4702 fa) (2) (C). 

(xliv) 26 era SS. 151.130. 151.41. 


(xiv) Heroin is reported to sell for around 
SS per “bag” or packet. T ’ ” 
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on Count 2 on the basis of a purchase not 
in or from a stamped package even if the 
evidence of packaging dad not point unequi- 
vocally to the conclusion that Turner was 
distnbuting heroin not in a stamped pack- 
age. 


28. Finally, we consider the validity of 
the S. 4704 (a) presumption with respect to 
cocaine. The evidence was that while in 
the custody of the police. Turner threw 
away a tinfoil package containing a mixture 
of cocaine ana sugar, which, according to 
the Government, is not the form in which 
cocaine is distributed for medicinal purposes, 
(xivi) Unquestionably, possession was amply 
proved by the evidence, which the jury must 
nave believed since it returned a verdict of 
guilty. But the evidence with respect to 
Turner’s possession of cocaine does not so 
surely demonstrate that Turner was in the 
process of distributing this drug. Would the 
jury automatically and unequivocally know 
that Turner svas distnbuting cocaine simply 
from the fact that he had 14 68 grams of 
a cocaine and sugar mixture? True his pos- 
session of heroin proved that he was deal- 
ing in drugs, but having a small quantity 
of a cocaine and sugar mixture is itself con- 
sistent with Turner's possessing the cocaine 
not for sale but exclusively for his personal 
use. 


29. Since Turner’s possession of cocaine 
did Dot comprise an act of purchasing, dis- 
pensing or distnbuting, the instruction on 
the statutory inference becomes critical. As 
in the case of heroin, bare possession of 
cocaine is an insufficient predicate for con- 
cluding that Turner was dispensing or disW- 
buting. As for the remaining possible viola- 
bon, purchasing other than m or from the 
original stamps package, the presumption 
valid as to heroin is infirm as to cocaine. 

30, tViuIe one can be confident that co- 
caine illegally manufactured from smuggled 
coca leaves or illegally imported after manu- 
facturing would not appear in a stamped 
package at any time, cocaine, unlike heroin, 
istegaUy manufactured ia this oountry;(x}iii} 
and we have held that sufficient amounts of 
cocaine are stolen ftum legal channels to 
tender ini’ahd the inference authorized in 
S. 174 that any cocaine possessed in the 
United States is smuggled cocaine Ante, at 

(1969) 24 L Ed 2d 610 af pp. 624, 

625 = (AIR 1970 USSG 82 at p. Gld). Simi- 
lar reasoning undermines the S. 4704(a) pre- 
sumption that a defendant’s possession of 
unstamped cocaine is prima facie evidence 
that the dmg was purchased not in or from 
the original stamped container. The thief 
who steab cocaine very probably obtains it 
in Or from a stamped package. There is a 
reasonable possibility that Turner either stole 
the coemne himself or obtained if from a 
stomped package in possession of the actual 


(dvi) Brief for the United States S3, 
(dvii} See supra, n. 36. 
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thief. The possibility is sufficiently real that 
a conviction resting on the S. 4704 (a) pre- 
sumption cannot be deemed a conviction 
based on sufficient evidence. To the extent 
that Casey v. United States, supra, is read 
as giving general approval to the S. 4704(a) 
presumption, it is necessarily limited by our 
decision today. Tmners conviction on Count 
4 must be reversed. 

31. For the reasons stated above, we 
affirm the judgment of conviction as to 
Counts 1 and 2 and reverse the judgment 
of conviction as to Counts 3 and 4. 

It is so ordered. 

SEP ABATE OPINIONS 

MR. JUSTICE MARSHALL, concurring. 

82. I concur in the judgment of the 
Court, affirming petitioner’s conviction on 
Cormts 1 and 2 and reversing his convicb'on 
on Counts 3 and 4. In so doing, however, 
I can agree wth the majority on Count 2 
only insofar as it concludes that evidence 
of possession of 275 glassine bags of heroin 
proved beyond a reasonable doubt that Tur- 
ner was distributing heroin in violation of 
26 use S. 4704 (a). That same evidence 
does not establish that he had purchased the 
heroin in violation of that statute. 

33. The opinion of the Court establishes 
convincin^y the virtual certainty that the 
heroin in Turner’s possession had been ille- 
gally imported into the country. It was thus 
proper with regard to Count 1 for the trial 
judge to instruct the jurors in effect that if 
they found that Turner did indeed possess 
the drug, they could infer that the heroin 
had been illegally imported and impute 
Icnowledge of that fact to Tiuner. However, 
the instruction that possession is prima facie 
evidence of a violation of S. 4704(a) is quite 
different. It may be true that most persons 
who possess heroin have purchased it not in 
or from a stamped package. However, Tur- 
ner himself may well have obtained the 
heroin involved here in any of a number of 
^vays — ^for example, by stealing it from an- 
other distributor, or by manufacturing or 
otherwise acquiring it abroad and smuggling 
it into this country. Given the dangers that 
are inherent in any statutory presumption or 
inference, some of which are set out in the 
dissenting opinion of Mr. Justice Black, I 
cannot agree with the wholly speculative and 
conjectural holding that because Turner pos- 
sessed heroin he must have piuchased it in 
violation of S. 4704(a). 

Mr. JUSTICE BL.4CK, uath whom Mr. 
JUSTICE DOUGLAS joins, dissenting. 

34. Few if any decisions of this Court 
have done more than this one today to under- 
cut and destroy the due process safeguards 
the federal Bill of Bights specifically pro- 
vides to protect defendants charged noth 
crime in United States courts. Among the 
accused’s Bill of Bights’ guarantees which 
the Court today weakens are: 

I. His right not to be compelled to ans- 
wer for a capital or otherwise infamous 


crime unless on a presentment or indictment 
of a grand jury; 

2. The right to be informed of the nature 
and cause of the accusation against him; 

3. The right not to be compelled to be a 
witness against himself; 

4. The right not to be deprived of life, 
liberty, or property xvithout due process of 
law; 

5. The right to be confronted with the wit- 
nesses against him; 

6. The right to compulsory process for ob- 
taining witnesses for his defense; 

7. The right to counsel; 

8. The right to trial by an impartial jmy, 

35. The foregoing rights are among those 
which the Bill of Bights specifically spells 
out and which due process requires that a 
defendant charged with crime must be ac- 
corded. The Framers of our Constitution 
and Bin of Bights were too wise, too prag- 
matic, and too familiar with tyranny to at- 
tempt to safeguard personal liberty udth 
broad, flexdble words and phrases like “fair 
trial,” “fundamental decency,” and “reason- 
ableness.” Such stretchy, rubberlike terms 
would have left judges constitutionally free 
to try people charged wth crime under uill- 
o’-the-u4sp standards improvised by different 
judges for different defendants. Neither the 
Due Process Clause nor any other constitu- 
tional language vests any judge with such 
power. Our Constitution was not ^vritten in 
the sands to be washed away by each wave 
of new judges blo^vn in by each successive 
political vend which brings new political 
administrations into temporary power. Bather 
our Constitution was fashioned to perpetuate 
liberty and justice by marking clear, explicit, 
and lasting constitutional boundaries for 
trials. One need look no further than the 
language of that sacred document itself to 
be assured that defendants charged \vith 
crime are to be accorded due process of law 
• — that is, they are to be tried as the Con- 
stitution and the laws passed pursuant to 
it prescribe and not under arbitrary proce- 
dures that a particular majoritj' of sitting 
judges may see fit to label as “fair” or “de- 
cent.” I wholly, completely, and perma- 
nently reject the so-called “activist” philo- 
sophy of some judges which leads them to 
construe our Constitution as meaning what 
they now think it should mean in the interest 
of "fairness and decency” as they see it. 
This case and the Court’s holding in it il- 
lustrate the dangers inherent in such an “acti- 
vist” pliilosophy. 

SC. Commercial traffic in deadly mind, 
soul, and body-destroying drugs is beyond 
doubt one of the greatest ewls of our time. 

It cripples intellects, dwarfs bodies, paralyzes 
the progress of a substantial sement of our 
society, and frequently makes hopeless and 
sometimes xiolent and murderous criminals 
of persons of all ages who become its vic- 
tims. Such consequences call for the most 
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wgorous la\vs to suppress the traffic as wH 
ti the most powerful efforts to put these 
vigorous laws mto effect. Unfortunately, 
grave evils such as the narcotics traffic can 
too easily causa threats to our basic liberties 
by making attractive the adoption of consti» 
tutfonally forbidden shortcuts that might sup- 
press and blot out more quickly the unpopu- 
lar and dangerous conduct. That is exactly 
the coune I think the Court is sanctioning 
today. I shall now set out in more detau 
why I belie%’e this to be true. 

S7. Count 1 of the indictment against 
Turner, as the Court’s opinion asserts, and 
as I agree, 

“charged Turner with (I) kncnvangJy receiv- 
ing, concealing and transporting heroin whidi 
(2) was lUegmly iniport« anti whidi (3) he 
knew was illegally imported. For convic- 
tion, it was necKsary for the Govenimenl 
to prove each of these three elements of the 
crime to the satisfaction of the jury beyond 
a reasonable doubt." Ante, (1869) 24 L Ed 2d 
610 at p. 617 as (AIR 1970 USSC 82 at p. 8S). 
The Court in the above statement is merely 
reaffirming the fundamental conshtutionu 
princaple that the accused is presumed in- 
nocent until he is proven guilty and that the 
Government, before it can secure a convio- 
tion, must demonstrate to the jury bej-ood 
a reasonable doubt each essential element of 
the alleged offense. This basic principle is 
clearly reflected la se>'eral provisions of the 
Bill of Rights. The Fifth and Sixth Amend- 
ments provide that as a part of due process 
of law a person held for criminal prosecu- 
tion shall be charged on a presentment or 
indictment of a grand jury and that the 
defendant shall “be Informed of the nature 
and cause of the accusation." The purpose 
of these requirements b obviously to compel 
the Government to state and define specifi- 
cally what It must move in order to convict 
the defendant so that he can intelDgently 
prepare to defend himself on each of the 
essential elements of the charge. And to 
aid the accused in making his defense to 
the charges thus defined, the Bill of Rights 
provides the accused explicit ^araotees — the 
privilege against self-incrimination, the 
right to counsel, the right to confront wit- 
nesses against him and to call witnesses in 
his own behalf — all designed to assure that 
the jury will as nearly as humanly possible 
be able to consider fully all the evidence 
and determine the truth of every case. 

SS. Having invoked the above principles, 
however, the Court then proceeds to upho’d 
Turner’s conviction under Count 1 despite 
the fact that the prosecuHon mtroduced ab- 
solutely no evidence at trial on two of the 
t^ee essential elements of the crime. To 
show diis 2 think ooe need look no further 
than the Court’s own majority opinion. The 
Court says: 

“The proof was that Turner had knmring- 
ly possessed heroin; sinco it is illegal to im- 
pcit heroin or to manufacture It here, ha 


was also chargeable with knoiving that his 
heroin bad an illegal source. For all prac- 
ticable purposes, that ivas the Government's 
cise.” Ante. (1S69) 24 L Ed 2d 610 at p. 
627 =r (AIR 1970 USSC 82 at p. 85): 

‘’W'hatever course the jury took, it found 
Turner guilty beyond a reasonable doubt and 
the question on revieiv is the sufficiency of 
the evidence, or more precisely, the sound- 
ness of Inferring guilt from the proofof 
Ante, (19C9) 24 L Ed 23 
^ at p. 61b = (AIR 1970 USSC 82 at p. 
86). (Emphasis added). 

These passages show that the Government 
wlioUy failed to meet its burden of proof at 
tnal on two of the elements Congress deem- 
ed essential to the crime it defined. The 
prosecution introduced no evidence to pro- 
ve either (1) that the heroin involved was il- 
legally imported or (2) that Turner Imew the 
heroin was illegally imported. The evidence 
show^ only that Turner was found in pos- 
session of heroin. 

39. 1 do not think a reviewing court 
should pernut to stand a conviction as wholly 
lactdng in evidentiary support as is Turners 
convection under Count I. Bozza v. United 
State*. (1917) S30 US 260, 91 L Ed 818, 
67 S Ct 045. See also Thompson v. Louis- 
ville. (1060) S62 US 199 = 4 L Ed 2d 654 
= 80 S Ct 624 « 60 ALR 2d 1355. ^Vbea 
the evidence of a crime is insufficient as a 
matter of law as the evidence here plainly 
is, a reversal of (he conviction te in accord 
with the historic principle that “independent 
trial judges and independent appellate judges 
have a most important place under ou* con- 
stitutional plan since they have the power to 
set aside convictions." united States ex reL 
Toth V. Quarles, (1935) 350 US 11, 19 « 
100 L Ed 8. 15 76 S Ct I. I wxmld 

therefore reverse Turner’s conviction under 
Count 1 without further ado. Moreover, as 
the majority opinion and the record la this 
case indicate, petiKonet'’s convictions under 
Counts 3 and 4 are also based upon totally 
insuHident evidence, for as in Count 1 the 
prosecution failed to introduce any evidence 
to_ support certain essential elements of the 
crimes charge under these Counts. They, 
too, should be reversed for lack of evidence. 

49. The Court attempts to take the stark 
nakedness of the evidence ag?inst Turner on 
these counts and clothe it in “presumptions" 
or “inferences" authorized by 21 USC S. 174 
and 26 USC S. 4704(a). Apparently the 
Court feels that the Govemment he re- 
lieved of the constitutional burden of prov- 
ing the essential elements of its case oy a 
congressional declaration that certain • 
evidence shall be deemed suffidenl to con- 
vict. Such an idea seems to me to be totally 
at ^variance with what the Constitution re- 
quires. Conrr^ can undoubtedly cnsite 
crimes and define their elements, but it can- 
not tmder our CoasUtuUen even partially re- 
max's 6t)m the prosecution the burden of 
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proving at trial each of the elements it lias 
defined. The fundamental right of the de- 
fendant to be presumed innocent is swept 
awaj' to precisely the extent judges and juries 
rely upon the statutory presumptions of guilt 
fimnd in 21 USG S. 174 and 26 USC S. 
4704(a). And each of tiae W’eapons given by 
the Bill of Rights to the criminal accused to 
defend his innocence — the right to counsel, 
the right to confront tlie ■witnesses acainst 
him and to subpoena %vitnesses in his favor, 
the pri\rilege against self-incrimination — ^is 
nullified to the e.xtent that the Government 
to secure a conviction does not have to in- 
troduce any evidence to support essential al- 
legations of die indictment it has brought. 
It would be a senseless and stupid thing for 
the Constitution to talce aU these precautions 
to protect the accused from governmental 
abuses if the Government coind by some 
sleight-of-hand trick with presumptions make 
nullities of those precautions. Such a result 
would completely frustrate the purpose of 
the Founders to establish a system of crimi- 
nal justice in which the accused — even the 
poorest and most humble — ^would be able 
to protect himself frorn •\vrongful charges by 
a big and powerful government. It is htde 
less than fantastic even to imagine that those 
who wrote our Constitution and the BOI of 
Rights intended to have a government that 
could create crimes of several separate and 
independent parts and then relieve the gov- 
ernment of proving a portion of them. Of 
course, withfr certain broad limits it is not 
necessary for Congress to define a crime to 
include any particular set of elements. But 
if it does, constitutional due process requires 
the Government to prove each element be- 
yond a reasonable doubt before it can con- 
■vict the accused of the crime it deliberately 
and clearly defined. Turner’s trial therefore 
reminds me more of Daniel being cast into 
the lion’s den than it does of a constitutional 
proceeding. The Bible tells us Daniel was 
saved by a miracle, but when this Court 
says its final word in this case today, we 
cannot expect a miracle to save petitioner 
Turner. 

41. I would have more hesitation in set- 
ting aside these jur>' verdicts for insulBciency 
of the evidence were I confident that the 
jury had been allowed to make a free and 
unhampered determination of guilt or in-’O- 
cence as the jury trial pro'visions of Art. Ill 
of the Constitution and the Sixth Amendrrent 
require. The right to trial by jury includes 
the right to have the jury and the juiy^ alone 
find the facts of the case, including tlie cru- 
cial fact of guilt or innocence. See, e. g., 
(1955) .350 US 11, 15-19 = 100 L Ed 8, 
14-16 = 76 S Gt 1. This right to have the 
jury determine guilt or innocence necessarily 
includes the right to have that body decide 
whether the evidence presented at trial is 
sufficient to convict. Turner’s conviction 
on each count were secured only after 'he 
jury had been explicitly instructed by the 


trial judge that' proof of Turner’s mere pos- 
session of heroin and cocaine “shall be deem- 
ed sufficient evidence to authorize com-ic- 
tion” under 21 USC S. 174, and “shaU be 
prima facie evidence of a wolation” of 23 
use S. 4704(a). App, at 15-18. In my 
xriew, these instructions to tlie jury imper- 
missibly interfered vrith the defendant’s Sixth 
Amendment right to have the jury deter- 
mine when evidence is sufficient to justifj^ a 
finding of guilt beyond a reasonable doubt. 

42. The instructions directing the jury to 
presume guilt in this case were not, of course 
the trial judge’s O'nm inspiration. Congress, 
in enacting the statutory presumptions pur- 
porting to define and limit the quantum of 
evidence necessary' to convict, has injected its 
own ■views and controls into the guilt-deter- 
mining, factfinding process vested by our 
Constitution exclusively in the Judicial Branch 
of our Government. Tlie Fifth Amendment’s 
command that cases be tried according to 
due process of law includes the accused’s 
right to have his case tried by a judge and 
a jury in a court of law without legislative 
constraint or interference. These statutory 
presumptions clearly ■violate the command of 
that Amendment. Congress can declare a 
crime, but it must leave the trial of that 
crime to the courts. See (1969) 395 US 6, 
55 = 23 L Ed 2d 57, 92 = 89 S Ct 1532 
(concurring opinion); and United States v, 
Gainey, (1965) 880 US 63, 84-85 = 13 L 
Ed 2d 658, 670, 671 = 85 S Ct 754 (dis- 
senting opinion). 

43. It is my belief that these statutory 
presumptions are totally unconstitutional for 
yet another reason, and it is a critically im- 
portant one. As discussed earlier, the Con- 
stitution requires that the defendant in a 
criminal case be presumed innocent and it 
places the burden of proving guilt squarely 
on the Government. Statutory presumptions 
such as those involved in this case rob the 
defendant of at least part of his presumed 
innocence and cast upon him the burden of 
prolong that he is not gnilh'. Tlie presump- 
tion in 21 USC S. 174 makes this shift in 
the burden of proof exnlicit. It provides 
that possession of narcotic dn7cr>: shall be 
deemed sufficient evidence to justify a con- 
■viction “unless the defendant explains the 
po-sse-ssion to the satisfaction of the jury.” 
However, so far as robbing the defendant 
of his presumption of innocence is concern- 
ed, it makes no difference whether the sta- 
tute e.xplicitly says the defendant can rebut 
the presumption of guilt fa.s doc' the provi- 
sion of 21 USC S. 174 just nuoted), or 
whether the statute simply uses the language 
of “prima facie case” and leaves imnlicit the 
pos.sibility of the defendant’s rebutting the 
presumption (as does 26 U.SC S. 4704(a)). 
Presumptions of both forms fend to coerce 
and compel the defenda-if info taking the 
witness stand in his ovm behalf, in clear rio- 
latinn of the accused’s Fiftii '.Tneurt-'ent pri- 
vUege against self-incrimination. This privi- 
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lege has been cousisteotly interpreted to es- 
tablish the defendant’s absolute right not to 
tes^y at his own trial unless he freely chooses 
to do so. As we observed in hlalloy v. 
Hogan. (1934) 378 US I, 8 = 12 L Ed 2d 
653, 659 = 84 S Ct 1489 “the privilege is 
fulfilled only when the person is guaranteed 
the right to remain silent unless he chooses 
to speak in the unfettered exercise of Bis 

own will " The defendant’s ri^t to 

free and unfettered choice in whether or not 
to testify is effectively destroyed by the co- 
ercive effect of the statutory presumptions 
found in 21 USC S. 174 and 26 USG S. 
4704fa). See (1965) S80 US 63. 71-74. 87 
= 13 L Ed 2d 638, 664. 665. 672 = 83 
Ct 754 (dissentinc opinions^ Moreover, when 
the defendant oximes to testify and the 
trial judge states to the jury as he did in 
this case that evidence of possession of narco- 
tics shall be deemed sufficient to convict 
“unless the defendant erplains the possession 
to the satisfaction of the i^ury,“ such an in- 
struction is nothing less man judicial com- 
ment upon the deiradant’s failure to testify, 
a practice which we held violative of the 
Self-Incrimination Clause in Griffin v. Cali- 
fornia, (1965) 380 US 609 *= 14 L Ed 2d 
106 = 85 S Ct 1229. 

44. How does the Court respond to the 
grave constitutiaQal problems raised by these 


presumptions of guilt? It says only that 
these presumptions are, in its view, “reason- 
able* or factually supportable “beyond a 
reasonable doubL" Li other words, tho 
Court has concluded that the presumptions 
are “fair" and apparently thinks that is a suffi- 
tnent answer. It matters not to today’s 
majority that the evidence %vhich it cites to 
show the factual basis of the presumptions 
\u3s never introduced at petitioners trial, and 
fliat petitioner was never given an opportu- 
nity to confront before the j'ury the many 
expert %vitnesses now arrayed against him in 
die footnotes of the Court’s opinion. Nor 
does it apmrently matter to the Court that 
the factfinding role it undertakes today is 
constitutionally vested not in this Court but 
in the fury. If Congress wants to make sim- 
ple possession of narcotics an offense, I fae- 
L'eve it has power to do so. But this Court 
has no such constitutional power. Nor has 
Congress the posver to relieve the posecu- 
lion of the burden of proving all the facts 
which it as a legislative body deems crucial 
to the offenses it creates, 

43. For the reasons stated here, I svould 
without hesitation reverse petitioner's con- 
viction under Counts 1» 2, S and 4, 
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93. In my opinion- there is no force in 
Civil Revision No. 619 of 1967, and it must 
be dismissed. 

Connected Civil Revision No. 1269 of 1967. 

54. In this connected revision also the 
same point arises for consideration. The 
plaintiff had filed a suit for the recovery of 
Rs. 324 as arrears of rent of a shop for the 
period 1st Octoben 1961 to 31st October, 
1962, at the rate or Rs. 27 per month. The 
defendant had contested the suit on the al- 
legation that the rate of rent was Rs. 16 
per month. The Judge, Small Cause Court, 
accepted the plaintifF s contention and 
decreed the suit at Rs. 27 per month. The 
revision applications moved before the Dis- 
trict Judge and also before the High Coiut 
were dismissed. Suit No. 144 of 1965, out 
of which this revision application arises, was 
instituted in the year 1965 for the recovery 
of Rs. 972 as the rent of that very shop at 
the rate of Rs. 27 per month from 1st 
December, 1960, to 30th November, 1963. 
Again the defendant contested the .suit on 
the ground that the rate of rent was Rs. 16 
per month only. But his defence was held 
to be barred by res judicata and the plain- 
tiffs claim was decreed. The first appeal 
filed against the decision of the Munsif was 
dismissed. The revision application is direct- 
ed against the order of the appellate court. 

35. I have held in the connected revision 
No. 619 of 1967 that the court of smaU 
causes is not a court of exclusive jurisdiction 
and that it is a court of preferential juiisdic- 
tion only and that its decision xvill not bar 
reagitating the same question in any sub- 
sequent suit which the cotut of small causes 
was not competent to tiy. The fact that 
the revision application tiled in the High 
Court against the judgment of the Small 
Cause Court was dismissed by the High 
Court trill not make any difference. The 
matter can be reagitated in the civil court 
and could not be disposed of merely on the 
ground that the rate of rent had already 
been decided by the court of small causes. 

o6. The revision application must, there- 
fore, be allowed, the decree of the trial court 
as well as of the appellate court must be 
set aside, and the case should be sent back 
to the court of the Munsif for disposal in 
accordance with law in the h'ght of the 
observ’ations made above. 

SINHA, J. 37. I have the advantage of 
having read the judgments proposed by my 
learned brothers Khare and Tripathi, JJ. I 
fmd myself in agreement xvith the conclu- 
sions arrived at by my brother Khare J. J 
briefly give my reasons for the same. 

55. Two points are involved for consi- 
deration in this case: 

(1) MTicther the Courts of Small causes 
created under the Prorincial Small Cause 
Courts .'\ct are courts of exclusive jiirisdic- 
tipn or they are courts of preferential juris- 
diction? 


(2) Whether a decision mven by a Court 
of Small Causes in a suit tor arrears of rent 
will operate as res judicata in a suit later 
filed in the court of Munsif for the recovery 
of arrears of rent for a different period and 
for ejectment. 

Point No. 1 

39. My brother Khare, T, in his proposed 
judgment has already made a reference to 
the different provisions contained in the Pro- 
vincial Small Cause Courts Act and to the 
relevant decisions to make out that a court 
of Small Causes is not a court of exclusive 
jurisdiction, but that it is only a court o£ 
preferential jurisdiction. Brother Tripathi, J. 
has, however, arrived at a contrarj' conclu- 
sion and reliance for that purpose has been 
placed by him particularly on Sections 15 
and 16 of the Provincial SmaU Cause Courts 
Act. Section 15 reads thus: 

"15. (1). A Court of Small Causes shall not 
take cognizance of the suits specified in the 
Second Schedule as suits excepted from the 
cogm'zance of a Court of SmaU Causes. 

(2) Subject to the exceptions specified in 
that Schedule and to the provisions of any 
enactment for the time being in force, all 
suits of a civil nature of which the value 
does not exceed five hundred rupees .shaU 
be cognizable by a Court of Small Causes. 

(3) Subject as aforesaid, the State Gov- 
ernment may, by order in writing, direct that 
aU suits of a civil nature of which the value 
does not exceed one thousand rupees shaU 
be cognizable by a Court of SmaU Causes 
mentioned in the order.” 

40. A perusal of the section, as repro- 
duced above, would show that it is only 
an enabUng provision and not a disabling 
provision. In other words, it only says tliat 
a Court of SmaU Causes shaU have the juris- 
diction to take cognizance of aU suits of tlio 
nature specified in sub-clause (2) thereof. 
It does not say that no other court shall 
have jurisdiction to take cognizance of such 
suits. Therefore, so far as section 15 is con- 
cerned, in my view, it cannot form the basis 
of an argument that a Court of SmaU Causes 
is a court of exclusive jurisdiction. 

41. Section 16 of the Provincial SmaU 
Cause Courts Act reads thus: 

“16. Save as expressly provided by tliis 
Act or by any other enactment for the time 
being in force, a .suit cognizable by a Court 
of SmaU Causes shall not be tried by any 
other Court having juri-sdiction within the 
local h’mits of the jurisdiction of the Court 
of SmaU Causes by svhich the suit is triable.” 

42. Now, a perusal of Section 16 of the 
Provincial SmaU Cause Courts Act,^ .as re- 
produced above, would show that it starts 
with the words “Save as expressly provided 
by this Act or by any other enactment for 
the time being in force”. Tlie effect of the 
above words occurring in Section 16 is that 
a court other than a Court of Small Causes 
can also take cognizance of a suit cognizable 
by a Court of Small Causes if any provision 
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contained in the Prcnincial Small Cau^e 
Courts Act or in any other enactment for 
the time being in force permits it. Further, 
as has been pointed out by my brother 
IChare, J., in places where no Courts of Small 
Causes esist, the ordinary civil courts shall 
have the lunsdiction to take cognizance of 
the suits specihed in Section 15 (2) of the 
Act. 

43. Aid ivas sought to be taken before 
us from the marginal note of Section 16 for 
the contention that the Courts of Small Causes 
are courts of exclusive jurisdiction. Now, 
it IS a well entrenched pnnciple of interpre- 
tation of Statutes that when me language of 
a section is plain and unambiguous and leads 
to a certain conclusion, it is not permissible 
to take the aid of the marginal notes of the 
section to draw a different conclusion (See 
Legislation and Interpretation by ]agdisb 
Swamp, I Edition, Pages 16I-I64, and Kfax- 
svelJ on Interpretation of Statutes, XII Edi- 
tion. page 9). 

44. Coming to the ease law on the sub- 
ject, I need not refer again to those Single 
Judge decisions which have already been 
noticed by my brothers Khare and Tn'pathl, 
IJ. in the judgments prepared by them. 1 
svould, how'ever, add to that list the case 
of Smt, Anaotamooi Dasi v. Bhola Nath, 
Ain 1911 Cal 104 In this care, 3 suit for 
rent had first been filed in the court of 
Small Causes One of the contentions raised 
in that suit was whether the tenancy wm 
governed by the Bengal Tenancy Act or by 
the Transfer of Proper^ Act and the Court 
of Small Causes decided that it svas governed 
by the Transfer of Property Act In the sub- 
sequent suit, it was urged that the decisioo 
of the Court of Small Causes on that point 
operated (sic) (as a baT?-Ed.) on the genml 
principles of res judicata. Aid was soijgfat 
to be taken for the contention from a Pnvy 
Council case. The enntentioo was oegstivea 
with the following observation;— 

'But, obMoiisIy, those decisions cannot be 
interpreted to mean that the provisions of 
Section II may be flouted or overridden or 
that the prohibitions or reservations express 
or ifnpl(i=d in that section may be ienmed. 
To adopt such an interpretation would lead 
to tJje impossible posjPoa where one would 
have to hold that the provisions of the Code 
have been abrogated by judicial decision.*' 

Further on, it was said: 

"None of the decisions referred to by the 
learned advocate for the appellant has laid 
down that (he rule of res judicata could be 
in\oked in a ease when the Court uhitdi 
tried the first suit had not the jiirisdrctioo 
to try the second suit." 

45. For his conclusions, the learned Sfti- 
gle ludge placed reliance on two demsions 
of the Pnvy Council in Gokul Mandar v. 
Piidmanund Singh, (1902) 29 Ind App 196 
(PC) and Rajah Run Bahadur Singh v. KfL 
Lachoo Koer, (1884) 12 Ind App 23 (PC). 
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46. It would thus appear that so far as 
Single Judge decisions are concerned, the 
consensus is in favour of the view that the 
Court of Small Causes is not a Court of ex- 
clusive jurisdiction and that the decision ol 
that Court wall not act as res judicata in a 
subsequent suit not cognizable by it 

47. As for the Bench decisions on this 
subject, it has been explicitly held in the 
case AIR 1959 Punj 420 (hat a Court ol 
Small Causes is not a Court of exclusive juris- 
diction, but that it is a Court of preferential 
jurisdiction. 

48. Reference was. however, made before 
us to the Bench decision in case AIR 1954 
Cal 506 in support of the contention that 
the decisions or a Court of Small Causes 
also act as res judicata I have carefully 
gone through this case and I find that it is 
clearly distinguishable. In that case, the 
Court of Small Causes while giving its deci- 
sion exercised a special jurisdictioo under 
Section 16 of I\'est Bengal Premises Rent 
Control (Temporaiy Provisions) Act, 1950, 
which read as follows: — 

"Notwrilwtan^nganytlung^^eontaine^^^fa 
any other law, a suit by a Jjndlord against 
a tenant in which recoveiy of possession of 
any premises to which this Act applies is 
claJme^ shall lie to the Courts, as set out In 
Schedule B, an d no other Court shall be 
competent to entertain Of try such tsp: 
(The underlmiog is tn^ 

49. The underlined portion in See- 
bon 16, as reproduced above, would show 
that it imposed a blanket ban on the juris- 
diction of every other court to lake cogni- 
zance of suits specified therein. Section 16 
of the Provinci^ Small Qiuse Courts Act is, 
however, differently worded. It starts with 
the words “Save as expressly provided by 
this Act or by any other enactment for the 
b'me beiag in force." 

50. Because of the above words, occur- 
ring in Section 16 of the Provincial Small 
Cause Courts Act, the ban imposed by it 
on taJdng cognizance of the suits cognizable 
by the Courts other than ^iirt of Small 
Causes ii not as complete as that imposed 
by Section 16 of West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950. 
The observations rnade in the case of AIR 
1954 Cal 506 (supra) cannot, therefore, be 
applicable to the case before us. 

51. The cmly other Bench decision to 
which reference had been made before ns 
in support of the contention that the Court 
of Small Causes is a court of exclusive juris- 
diction is the case AIR 1969 Madli Pra 56, 

A perusal thereof reveals that for the con- 
clusion that the Court of Small Causes is a 
Court of exclusive jurisdiction, the flonble 
Judges deciding the case relied on two carliet 
decisions of their own High Court. No 
reference has been made to any of other 
deCTsioRi. AVitb respect I confess my ^ 
al^ty to agree with the view expressed by 
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the Madhya Pradesh High Court in the said 
case. 

52. Therefore, having given my careful 
thought to the relevant provisions of law 
and to the cases cited at tlie bar, I feel in- 
clined to take the view that the Court of 
Small Causes is not a Court of exclusive 
jurisdiction. I am thus in total agreement 
with my brother Khare, J. on point No. 1. 
Point No. 2 

53. The principle that when both the 
cases are suits, general principles of res judi- 
cata cannot be made applicable to the pre- 
vious decision finds support, in the first in- 
stance, from the ease AlR 1953 SC 33. After 
taking into account various decisions on the 
subject it was observed: — 

“A plea of res judicata on general princi- 
ples can be successfully taken in respect of 
judgments of Courts of exclusive jurisdic- 
tion like revenue Courts, land acquisition 
Courts, administration Courts, etc.” 

54. At an early stage, while commenting 
upon the view taken by the High Court, it 
was observed by the Supreme Court: 

"The learned Judges posed certain ques- 
tions and tlien attempted to answer them in 
view of the limited provnsions of Section 11 , 
Civil P. C.. which in terms apply ~only to 
suits, f or^Tting~fb7~~tbe moment, if we may 
say so with respect, that the doctrine of 
res judicata is based on general principles of 
jurisprudence.” (The underlining is by me). 

55. From tlie two observations of the 
Supreme Court reproduced above, a conclu- 
sion can be culled to the effect tliat in the 
view of the Supreme Court when both the 
proceedings are suits, it is only Section 11, 
Civil P. C. which can be made use of and 
that a plea of res judicata on general princi- 
ples cannot be invoked in that situation, bu^ 
if one of the two proceedings is not a suit 
or if both the proceedings are not suits then 
a plea of res judicata can be successhilly 
taken in respect of courts of exclusive or 
competent jurisdiction. 

56. This view further finds support from 
the case AIR 1962 SC 633 at p. 641. Both 
the cases were suits. The Supreme Court 
observed: 

‘"Where Section 11 is thus inapplicable it 
would not be permissible to rely upon the 
general doctrine of res judicata. We are 
dealing with a suit and the only ground on 
which res judicata can be urged against such 
a suit can be the provisions of Section 11 
and no other. In our opinion, therefore, 
there is no substance in the ^ound that the 
present suit is barred by res judicata.” 

57. Another case relevant on the subject 
is AIR 1965 SC 1153. Reliance was placed 
on this case for the contention that the prin- 
ciples of res judicata will be applicable in 
that situation also where botlj the cases are 
suits. I have carefullj- gone through the re- 
port of tills case and I confess my inability 


to find anything therein lending support to 
such a contention. On the contraiy, there 
are certain observations in that report of the 
case which clearly point to the conclusion 
that in the opinion of the Supreme Court, 
principles of res judicata cannot be invoked 
when both the proceedings are suits. In the 
case before the Supreme Court, tire previous 
decision was given in %vrit proceedings and 
the subsequent proceedings were proceedings 
in suit. The main point for consideration 
before the Supreme Court was whether the 
decision given in writ proceedings could 
operate as res judicata in the subsequent pro- 
ceedings in suit. The various observations 
contained in the judgment should be appre- 
ciated in this background. 

58. The Supreme Court in this case main- 
ly confined itself to a consideration of the 
point whether section 11, Civil P. C. is ex- 
haustive and whether in a subsequent suit, 
general principles of res judicata can bar the 
consideration of matters decided in a pre- 
vious proceeding other than suits. This 
would be borne out from the following ob- 
servab'ons (at page 1161) : — 

“We would limit the consideration of the 
contentions raised before us to two main 
points, whether Section 11, Civil P. C, is 
exhaustive with respect to the application of 
the principles of res judicata in a suit and 
wheUier in a subsequent suit general princi- 
ples of res judicata can bar the consideration 
of matters directly in issue and identical 
with those which had been earlier and after 
full contest decided on merits by a compe- 
rent Court in any other proceeding including 
proceedmgs on a ^v^it petition” (The under- 
lining is by me). 

Further on, while considering the above 
point in the context of the arguments raised, 
the Supreme Coiurt said: 

‘Tt appears to us tliat the reason for the 
specific provisions of Section 11 is not that 
the Legislahue intended to bar the applica- 
tion of the general principles of res judicata 
to suits when the previous decision is ar- 
rived at in proceedings other than suits. 
The legislature was providing in the Code of 
Civil Procedure for the trial of suits over 
which the Civil Court was given jurisdiction 
under the provisions of the Code” (The under- 
lining is by me). 

Then, after maldng a reference to a Privy 
Council case, the Supreme Court said: 

“WTiatever the reason may be, the provi- 
sions of Section 11 svill govern a previous 
decision in a suit barring a subsequent suit 
with respect to the same matter in contro- 
versy and general principle as of res judicata 
in such particular circumstances will neithe r 
be available to bar a subsequent suit nor 
will be needed.” (The underlining is by me). 

59. In the above observation, the Supreme 
Court appears to have explicitly said that 
when boUi the proceedings are suits, it is 
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only Section 11 whicli can be made use of 
and that general principles of res judicata 
cannot be made use of. 

60. I am, therefore, of the view that the 
observations contained in the case AIR 19^ 
SC 1153 (supra) also lend support to the 
view that when both the proceedings are 
suits, the decision in the previous suit cannot 
operate as res judicata in a subsequent suit 
on general principles of res judicata. 

61. Thus, on the second point also, my 
conchisioD is the same as that of my learned 
brother Khare, J. 

G2. In the result, I am of the view that 
Civil Revision No. 619 of 1967 should fail 
and Civil Revision No. 1263 of 1967 should 
succeed. 

TRIPATHI, J.s 63. I have read the 
order proposed by my learned brother Kbar^ 
J. I regret my inability to agree. 

64. The tacts of the case are detailed 
in the judgment of my learned brother and 
I do not propose to recount them. 

65. In tliese revisions, the following ques- 
tions fall for consideration : — 

(1) What IS the nature of the jurisdiction 
exercised by a court of Small Causes. Is it 
exclusive or preferential? 

(2) \Vhether the general principles of res 
Judicata can be invoked ia the context of a 
subsequent suit when the conditions requi- 
site for the anplicabihty of Section 11 of the 
Code of Civil Procedure were not satisfied? 

66. There Is a xlivergence of judicial opin- 
ion on the first question In a series of 
single Judge decisions observations have been 

• made which indicate that a court of small 
causes cannot be regarded to be such a 
court as has exclusive jurisdiction to decide 
a j^Kuticular matter, and therefore, its ded- 
sion cannot operate as res judicata for the 
purposes of other suits not cognizable by 
It: AIR 1914 AU 229. AIR 1922 All 241. AIR 
1939 Nag 130, AIR 1939 Pun] 420, AIR 
3960 Pat 484. 

67. There is another line of cases in 
which a contrary view has been expressed. 
Jrr .4/3? J977 Lsk AIR ISIS i-ab Sil 
and AIR 1967 All 125, wluch are all single 
Judge decisions and in AIR 1954 Cal 506 
and AIR 1969 Madh Fra 56 which are Divi- 
sion Bench cases, it has been held that a 
Court of Small Causes exercises «cIusivo 
jurisdiction. 

63. I find myself in respectful agreement 
with the %acw propounded ia the second cate- 
gory of cases tor the reasons detailed below: 

69. Courts of Small Causes are constitu- 
ted in accordance with Section 5 of the Pro- 
vincial Small Cause Courts Act of 1887. 
Section 13 of the Act provides that, 

“A Court of Small Causes shall not talce 
cognizance of the suits specified In the 
Second Schedule as suits cxcented frxmi the 
cognizance of a Court of Small Causes. 

Subject to the exceptions specified in that 
Schedule and to the precisions of any enact- 
ment for the time being in force, all soils 


of a civil nature of which the value does net 
exceed a particular amount shall be copii- 
zable by a Court of Small Causes.” 

Section 16 reads: 

"Save as expressly provided by this Act 
or by any other enactment for the time be- 
ing in force, a suit cognizable by a Court 
of Small Causes shall not be triM by any 
other Court having jurisdiction within the 
local limits of the jurisdiction of the Court 
of Small Causes by which the suit is tnable.” 
The marginal note of this section reads: 

"Exclusive jurisdiction of Courts of Small 
Causes. 

The provisions of Section 16 are imperative 
in terms and exclude the jurisdiction of other 
Courts from the suits cognizable by a Court 
of Small Causes. In other words, as is evi- 
dent from the marginal note to this section, 
the jurisdiction exercised by the Courts of 
Small Causes is exclusive in nature and there 
is no apparent reason why it should be held 
otherwise when the legislature has teimed 
it as exclusive jurisdiction ia unequivocal 
terms. 

70. Section 17 of the Act provides a spe- 
cial procedure for such a Court and the pro- 
visions of the Code of Civil Procedure have 
been made applicable only in an amended 
form as indicated in the aforesaid section. 
It is true that under Section 28 of the Act, 
the Court of Small Causes shall bo subject 
to the administrative control of the District 
Court and to the superintendence of the High 
Court but that docs not derogate from the 
fact that it is not a link in the regular hier- 
archy of the Ci\-)1 Courts as is evident from 
Section 03 of the Act which provides that; 

“A Court invested xvith the Jurisdiction ol 
a Court of Small Causes, xvith respect to the 
exercise of that jurisdiction, and the seme 
Court, wth respect to the exercise of its 
jurisdiction in suits of a civil nature which 
are not cognizable by a Court of Small 
Causes. shaU, for the purposes of this Act 
and the Code of Civil Procedure be deemed 
to bo different Courts." 

7T. R is true that Secti'oa 35" of the Act 
provides for the continuance of proceedings 
of abolished Courts but that is not in deroga- 
tion of the special nature of the jurisdiction 
exercised by the Small Cause Courts. I am, 
therefore, of opinion that the jurisdiction 
exercised by the Small Cause Courts is not 
only preferential but exclusive in nalur*. 

72. On the second question posed above, 
also, there is a conflict of judicial opinion 
but In %ie%v of the latest decision of the 
Supreme Court it is not necessary to notice 
each case on the jioint. 

73. In 1966 All Lj 481 = (AIR 1967 
All 281 and in 1967 All LJ 32 = (AIR 1967 
All 442), two Division Benches of this Court 
have successively held that, where both the 
proc ee dings are cisil suits, the general prin- 
ciples of res judicata have no application 
and the case must be confined to lb* four 
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comers of Section 11 of the Code of Civil 
Procedure. 

74. In the case of AIR 1953 SC 33 it 
was, inter alia, observed: 

“The condition regarding the competency 
of the former Court to try the subsequent 
! suit is one of the limitations engrafted on the 
i general rule of res judicata by Section 11 
of the Code and has application to suits 
alone. When a plea of res judicata is found- 
ed on general principles or lav/, all that is 
necessary to establish is that the Court that 
heard and decided the former case was a 
Court of competent jurisdiction. It does not 
seem necessary in such cases to further prove 
that it has jurisdiction to hear the later suit. 
A plea of res judicata on general principles 
can be successfully taken in respect of judg- 
ments of Courts of exclusive jurisdiction, like 
revenue Coruts, land acquisition Courts, ad- 
ministration Courts, etc. It is obvious that 
these Courts are not entitled to try a regu- 
lar suit and they only exercise special juris- 
J diction conferred on them by the statute.” 

^ This case was relied upon by a learned sin- 
gle Judge of this Court in 1966 All WR (HC) 
782 = (AIR 1967 All 125) for holding that 
a decision by the Court of Small &uses 
wiU operate as res judicata by the applica- 
tion of the general doctrine governing the 
principles of res judicata. 

75. In the case of Ramchandra Rao v. 
Ramachandra Rao, AIR 1922 PC 80 it was 
inter alia observed that, 

“the importance of a judicial decision is 
not to be measured by the pecuniary value 
of the particular item in dispute. The prin- 
ciple which prevents the same case being 
twice litigated is of general application, and 
is not limited by the specific words of the 
Code in this respect.” 

76. In Janakirama Iyer’s case, AIR 1962 
SC 633 it was observed that: 

‘Tt has been fairly conceded that in terms 
A Section 11 of the Code cannot apply because 
'' the present suit is filed by the creditors of 
the defendants 1 to 6 in their representative 
character and is conducted as a represen- 
tative suit, under Order 1, Rule 8, and it 
cannot be said that defendants 1 to 6, who 
were plaintiffs in the earlier suit and the 
creditors who have brought the present suit, 
are the same parries or parties who claim 
through each other. llTiere Section 11 is 
thus inapplicable it would not be permissible 
to rely upon the general doctrine of res judi- 
cata. We are dealing with a suit and the 
/ only ground on which res judicata can be 
urged against such a suit can be the provi- 
sions of Section 11 and no other. In our 
opinion, therefore, there is no substance in 
the pgormd that tlie present suit is barred 
by res judicata.” 

77. In AIR 1965 SC 1-153 the decision 
in Janakirama Iyer’s case, AIR 1962 SC 633 
(supra) was noticed and explained by Hon’lde 
Raghubar Dayal, J., who was delivering 


the majority judgment, and it was, inter 
alia, held that: 

The judgment of a Court of exclusive 
jurisdiction is to be treated as res judicata 
upon the same matter in another Court which 
will not be a Court having jurisdiction over 

that matter ” 

and further that, 

“the provisions of Section 11, Civil P. C. 
are not e.xhaustive with respect to an earlier 
decision operating as res judicata between 
the same parties on the same matter in con- 
troversy in a subsequent regular suit and 
that on the general principle of res judicata 
any previous decision on a matter in contro- 
versy. decided after full contest or after af- 
fording fair opportunity to the parties to 
prove their case by a Court competent to 
decide it, will operate as res judicata in a 
subsequent regular suit. It is not necessary 
that the Court deciding the matter for- 
merly be competent to decide the subsequent 
suit or that the former proceeding and the 
subsequent suit have the same subject-matter. 
The nature of the former proceeding is 
immaterial.” 

78. In this case the minority opinion 
was expressed by Hon’ble Mr. Justice Subba 
Rao who held that the observations in 
Janakirama Iyer’s case, AIR 1962 SC 633 
that, 

“where Section 11 is thus inapph’cable it 
would not be permissible to rely upon the 
general doctrine of res judicata. We are 
dealing xwth a suit and the only ground on 
which res judicata can be urged against such 
a suit can be the provision of Section 11 
and no other”, 

correctl)'^ represented the law on the sub- 
ject. In view of the majority decision in 
the aforesaid case it is obvious that on the 
general principles of res judicata a previous 
decision on a matter in controversy, decided 
after full contest, will operate as res judicata 
in a subsequent regular suit irrespective of 
the fact whether the Court deciding the 
matter formerly had or had not been compe- 
tent to decide the subsequent suit. 

79. The dispute between the parties in 
the Court of Small Causes was about the 
rate of rent. That dispute had been deter- 
mined by that Court in a fair manner. In the 
subsequent suit out of w-hich the revision 
applications arise, the plaintiffs, w-hile pray- 
ing for ejectment of the defendants, claim- 
ed rent for the period preceding the second 
suit on a different rate. In these circum- 
stances the question arose whether the deci- 
sion given by the Judge Small Ca\ise Court 
about the rate of the rent wall* operate as 
res judicata in the subsequent suit filed be- 
fore the Munsif for arrears of rent and eject- 
ment. In the light of the principle laid 
down by the Supreme Court in the case of 
Gulabchand Chhotalal, AIR 1965 SC 1153 
(Supra), I am of opinion that the decision 
of the Judge Small Cause Court shall operate 
as res judicata on the question of the rate 
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of rent both because it is a Court of exclu- 
sive junsclicfion and also on the basis of 
the general principles of res judicata. 

80. I would, therefore, allow Civil Revi- 
sion No. 619 of 1967, set aside the impugn- 
ed order of the Munsif, but I will dismiss 
the connected Civil Revision No. 1269 of 
1987. 

BY THE COURT (in accordance with the 
opinion of the majority): 

81. Civil Revision No. 619 of 1967 is 
dismissed. 

82. Civil Revision No. 1269 of 1967 is 
allowed and it is directed that the case be 
sent back to the court of learned Munsif 
for decision in accordance wth !atv in the 
light of the observations made by this Court. 

83. We make no order as to costs in 
any of these revisions. 

Order accoidingly. 


AIR 1970 ALL.\11ABAD C14 (V 57 C 8S) 
YASHODANANDAN AND H. N. SETH. JJ. 

State of U. P., Appellant v. Kunji Lai, 
Accused-Respondent 

Government Appeal No. 2665 of 1965, 
DA 7-4-1970 from order of TemTOrary S. J. 
Mathura, la Criminal Appeal No. ^9 of 
1964. 

Feaal Code (18C0), Section 292 — Obsce- 
idty — IVhat consdtiitcs — Tests laid doum. 

The test of obscenity is whether the teo- 
dency of the matter In question Is to deprave 
and corrupt those whose minds are open to 
immoral influence and into whose hands a 
Publication of the sort may fall. (1868) 3 
QD 360. Bel. on. (Para 13) 

If propagation of idea, opinion or infor- 
BiatiOR be for pubhe interest or profit it 
would not be considered to be obsceue 
though such a propagation in different con- 
text may be considered to be so. AIR 1965 
SC 831, Rel. on. (Para 16) 

In the present day society in India though 
£Xeat emphasis is heing laid on family plan- 
ning and therefore it has become absolutely 
necessary to impart education about sex to 
masses, even so the books dealing with sex 
matters are to be so composed that they 
do not cross the bounds of decency and do 
not tend to become pornographic. 

(Para 18) 

Held though the books Kamasutra, Rati 
Rahasya, Anang Rang and Panch Sahayalc 
published by the accused were alleged to 
be translations in Hindi of the works of old 
eminent writers, the inclusion of nude pictu- 
res of women in the books which had no 
connection with the subject matters dis- 
cussed in the books and which were not in 
the original books was intended not to nn- 
art healthy sexual education to the masses 
ut to obtain greater circulation by pander- 
ing to lascivious prurient or sexually preco- 
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(nous minds. The accused was therefore 
gudty imder Section 292. . (Para 20) 

Cases Referred: Chronological • Paras 

(1965) AIR 1965 SC 881 (V 52) = 

1965 (2) Cri LJ 8, Ranjit D. UdesKi 
V. State of Maharashtra 15, 17 

(1839) AIR 1959 All 49 (V 46) = 

1959 Cri LJ 9, State v. ThaWur 
Prasad 34 

(1868) 3 QB 360 = 37 LJMC 89, 

Queen v. Hicklm IS, 15 

Govt. Advocate, for Appellant; R. P. Coyal, 
for Respondent. 

H. N. SETIL J.: This appeal has been 
filed on behalf of the State of U. P. against 
the Older dated lOth September, 1965 passed 
by Temporary Sessions Judge, Mathura in 
Cn'minal Appeal No. S69 of 1964 acquitting 
the respondent Kunji Lai of an offence under 
Section 292, J. P. C. 

2. Allegations on which the respondent 
was made to stand his trial under Sec. 292, 
I. P. C. were that he was the owner oi 
Shyam Kashi Press and carried on the busi- 
ness of publication of books. On I6th of 
January. 1964 Sri Sarwan Singh of Police 
Station JCofwali reached his press and found 
66 bool^ which are alleged to be obscene. 
These 66 books were copies of those books 
which w'ere exhibited in the case as Exs. 1 
to 6. These six books were entitled?— 

i ll Kamsulra 

2) Rati Rahasya, 

3) Anang Bang 

4) Panch Sahayak 

5) Kamkala and 

6) SultagraaL 

The respondent admitted recovery oT these 
books. He contended (hat these Dooiu were 
not obscene. According to him they were 
scientific works meant to give heal^y sex 
education to masses. They were works of 
eminent writers. He staled that book Ex. 1 
was translation of the work of Vatsayan, 
2 was translation of a book written by 
Kbka, known as Rati Rahasya, Ek. S wax 
translation of a book entitled Ananrang writ- 
ten by FOet Kalian Afai Ex. 4 i^nch Saha- 
yafc was translation of a book written by 
Jyotishivcharya. 

He stated that Vatsayan h'ved in the year 
200 A. D. Koka in 200 A. D. Jyotishivcharya 
in J200 A. D. and Kalyanmal in 1600 ,A. D. 
Works of these eminent writers have been 
translated in several languages. The bo^ 
Exts. I to 4 were meant for married people 
and were to be used by private circulation. 
The language used in these boofe is terse 
and cannot be understood by children and 
ordinaty persons. Object of these books is 
to remove the dissensions between husband 
and wife for proper reproduction of the pro- 
geny and to make the married life happy* 
The books Exs. 5 and 6 were also meant 
for married people only. According to 
him he fonvaroea copies of each of these 
books to the Collector as required by Press 
and Registration Act, and to the National 
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Library of Calcutta. Had the books been 
considered to be obscene an objection to this 
effect should have been raised by the autho- 
rities much earlier. 

3. Only point that arises for considera- 
tion in this case is whether the books in 
question were obscene or not. If they are 
held to be obscene, it is conceded that all 
the ingredients for an offence under Sec- 
tion 292, I, P. C. would be made out and 
the respondent would be guilty of an offence 
under that section. 

4. Learned Magistrate recorded the 
following findings in respect of each of the 
six books. 

(1) Ex. 1 — Kamsutra. Its contents were 
not obscene e.xcept the pictures of nude wo- 
men at pages 40, 41 and 80-81. These pic- 
tures are obscene and have no relevance to 
the text. 

(2) Ex. n — Rati Rahasya. This book also 
contains pictures of nude women which has 
no relevance to the text and were obscene. 
Moreover at pages 127-130, 141-146 and 
161-162, the author had discussed methods 
for subjugating woman, to increase the reten- 
tion power in man during cohabitation. 
These passages were also obscene. 

(3) Ex. in — Anang Rang. The book also 
contained pictures of nude women which had 
no relevance to the subject hence rendered 
the book obscene. These pictiures were print- 
ed at pages 16-17, 48-49. At pages 51-60 
the author had given some prescriptions 
which deal with increasing retention power 
of male during cohabitation, which was most 
unscientific. Any suggestion made in the 
book for making a woman reach her climax 
before die man during cohabitation was for 
se (sic) obscene. Similarly the description 
given by the author at pages 76 to 82 to 
overpower w'oman was also obscene. Tlie 
book was therefore held to be obscene. 

(4) Ex. IV. — Panch Saliayak. — PrinHng 
of the pictures of nude women which had 
no relevance to the subject matter and the 
prescription given at pages 59-80 which are 
unnatural and unscientific, meant for m'den- 
ing and narrowing the mouth of vapna for 
purposes of obtaining greater satisfaction 
during sexual intercourse and increasing the 
size of the male organ are certainly not 
matters which deal ivith healthy sexual edu- 
cation. These things have a tendency to 
deprave and corrupt the minds of young men 
in whose hands the book may fall. The 
book MXis dierefore held to be obscene. 

(5) Ex. V. Kamkala — Except for the 
nude pictures which have no bearing on the 
subject matter, there was nothing else in Iho 
book which could be described as obscene. 
Because of the pictures this book was held 
to be obscene. 

(6) Ex. IT. Suhagraat — There is noth- 
ing in this book which could be described as 
obscene. 

The learned Magistrate accordingly held 
the books Exs. 1 to V to be obscene and held 
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the respondent guilfy of an offence under 
Section 292, I. P. C. and sentenced him to 
pay a fine of Rs. 500. He also directed 
that copies of the book ‘Suhagraat’ be return- 
ed to the respondent and rest of the books 
desrioyed after die period of filing an appeal 
against his order was over. 

5. The respondent went up in appeal and 
contended that so far as nude pictures in 
these books were concerned they were 'in- 
offensive and were such as were commonly 
found in magazines. They could not be said 
to be obscene. These books were translation 
from Sanskrit diction of the works of well- 
known authors on the subject. The prescrip- 
tions mentioned therein, even if unscientific 
from the point of view of western methods, 
were well known Ayurved prescriptions and 
this description could not render the book 
obscene as they could not have a tendency 
to deprave and corrupt the morals of young 
men- It was also contended fhat the books 
had been submitted to the Government fof 
the sole purpose of scrutiny and if no objec- 
tion was taken to it it meant that the declara- 
tion had been ^ven that the books were not 
obscene. In respect of the books that had 
been marked, “for the use of married people 
only”, the finding that some one may hand 
them over to young men was purely con- 
jecbiral and did not affect tlie bona fides of 
die publicafion. 

6, After discussing the case law on the 
subject the learned Sessions Judge came to 
the conclusion that pichires of the nude wo- 
men which appear to be reprints from vari- 
ous health magazines commonly sold in the 
market did not fulfil the test of obscenity 
as laid down in various authorities. He held 
that there was no suggestive element in the 
pichires which may be provocative of the 
lustful ideas so as to deprave or debauch 
the reader in all events and even though 
each of these pictures were out of context, 
they could not be said to be obscene for the 
reason mentioned above. 

7, According to the learned Sessions 
Judge, these books de.ilt vith se\ matters, 
but there was nothing in the Iviguage used 
in those books so as to e\ci;e -.i> nil feelings 
or to give rise to lustful ideas So far as 
the book Kamsutra was concerned mere des- 
cription of unnahiral method for obtaining 
sexual gratification could not render the book 
obscene. He referred to the works of autho- 
rities like Vatsayan Kam .Sutra published by 
D. B. Tarpurwala, Bombay, Kiui'-utra by 
Upadhya and others, and nointed out that 
similar methods have been idvoc iled in those 
booirs. He therefore held that the books 
Kamsutra could not be held to be obscene, 

8. The book Bafi Rahasya uas marked 
for private circulation only In this book 
certain Mantras were ment’oncd from pages 
127-130 for subjug.iting woman. They were 
derived from old Sanskrit Text .and were 
translated into Hindi. According to the 
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learned Judge these Mantras mav be foolish 
and may not have any efficacy; but as there 
was nothing in the language to render them 
lewd or libidinous so as to suggest impure 
ideas in the minds of the individual who may 
read them. Recitation of these Mantras 
therefore could not be said to be obscene. 
Similarly at pages 141 to 146 certain red- 
pes were mentioned for increasing the reten- 
ti'oB power. Again there was nothing in the 
lanfmage used oy describing the recipes to 
reader them obscene. According to Jho 
learned Judge the language used was full 
of restraint and there was nothing therein 
to suggest lustful ideas. He was also of 
opinion that the treatment of the subject of 
importance at pages 161 to 162 was also not 
such as to render this passage as obscene. 

&. In the book entitled ‘Anangrang* at 
pages 51 to 60 certain prescriptions were 
riven for increasing retenbon power in men 
during cohabitation. The learned Judge felt 
that merely because these prescriptions may 
be considered to be unscientific that by it- 
self could not be a ground for holding tbo 
book to be obscftie. Similarly the methods 
mentioned at pages 78 to 86 for overpower- 
ing the woman could also not be said to 
be obscene as there was nothing lustful in 
the language used therein. 

10. The book Tanch Sahayak' was mark- 
ed for married people only but certain pre- 
scriptions were mentioned at pages 69 lo 80 
which may be unscientific. Dut there was 
nothing in the language used therein to sug- 
gest hoidinous or lustful thoughts. He there- 
fore held that none of the six books could 
be said to be obscene and acquitted the ac- 
cused o! an offence under Sec. 292. X. P. C. 

11. State of Uttar Pradesh has now come 
up in appeal before us. In this appeal it 
was contended that the books Ex. 1 to Ex. V 
were in fact obscene and the finding of the 
learned Sessions Judge to the contrary is 
erroneous. 

12. When the appeal came up for hear- 
ing before a Bench of this Court, it was dis- 
mverwi that Jthe Iwnks that were the iub- 
ject matter of the charge were missing from 
the record. In the absence of these books 
it was not possible to proceed with the hear- 
ing of the appeal. Efforts were therefore 
made to get the record reconstructed and 
the respondent filed before the court on© 
copy each of the four books Ex. I to Ex. 4. 
He did not have in his possession' any copy 
of the book entitled Kamkala Ex. V. The 
book 'Suhagraat' Ex. VI had not been held 
to be obscene by the hlagLstrate and the 
State did not quesUon the correctness of the 
finding in any appropriate proceeding. \Ve 
have therefore heard the arguments only in 
respect of books Exs. 1 to 4. In the absence 
of the book "Kamkala’ it is not possible for 
ns to test the conclusion of the learned Ses- 
sions Judge that the book was not obscene, 
f IS. The word "obscene” used in See- 
•lion 292, I. P. C. has not been defined any- 


where in the Code, A long string of autho- 
rities of various High Courts in India seems 
lo adopt the meaning riven to this word by 
Cockbum, C. J., in Hi^ins case reported in 
fises) S QB 360 at p. 371, Test laid down 
by Cockbum, C. J. is in the following words: 

“The test of obsceni^ is this, whe- 
ther the tendency of the matter charged 
as obscenity is to deprave and cor- 
rupt those whose minds are open to such 
immoral influence and into whoso hands & 
pubheadon of this sort may fall.” 

14. In the case of State v. Thakur Prasad, 
reported in AIR 1959 All 49, a Division 
Bench of this Court observed as follows: — 
“The word “obscene” is not defined in the 
Penal Code, but it must be taken as mean- 
ing offensive to chastity, modesty, expressing 
or personating to the mind or view some- 
thing that delicacy, purity or decency forbid.* 
lo be expressed. The test of obscenity is thiS; 
whether the tendency as obscene is to depravt 
and corrupt those whose minds are open tc 
such immoral influence and in whose hands 
a publication of this sort may fall.” 

J5. Meaning and scope of the word ob- 
scene as used in Section 292 of the Penal 
Code came up for consideration before the 
Supreme Court of India in the case of Ran- 
feet D. Udeshi v. State of Maharashtra re- 
ported in AIR 1965 SC 881, in connection 
with the quesbon whether the provisions ol 
Section 292, I. P. C. contravene the funda- 
ment^ right guaranteed under Art. 19 (1) (a) 
of the Consbtutioa or not While comment- 
fog on the lest of obscenity os laid down in 
Hicklin’s case. (1868) 3 QB 360 their Lord- 
ships of the Supreme Court observed at 
page 888 of the report as follows:— 

"But even if we agree thus far, the ques- 
tion remains still whether the Hicklin test 
is to be discarded?” We do not think that 
it should be discarded. It makes tbo Court 
the fudge of obscenity in relation to impugn- 
ed (>ooK etc., and lays emphasis on the pofen- 
tiality of the impugned oDject to deprave and 
cor^;rt by immoral iafluCTice. It will re- 
iTftaiy )S qu«nSuir Ar Sir ifburuVa/ nr tsiciV casv 
and it does not compel an adverse decision 
in an cases.” 

Their Lordships however, made it clear 
that it is the obscenity in speech and ex- 

S ion which is offensive to modesty and 
jcy, which is not protected by Art 19(1) 
of the Constitution. The freedom of speech 
and expression is subject to reasonable res- 
trictions, which may be thought necessary 
in the interest of the general public and such 
interest is the interest of general public (pub- 
lic decenw — Ed.) and morality. It is the 
interest or general public which is of oara- 
mount importance and in this v4ew oi the 
matter, reasonable restrictions in the exerriso 
of this right can be imposed. In this cDnn«>- 
tion their Lordships observed as follows: — 
“Speaking in terms of Constitution it can 
hardly be daimed that obscenity which is 



1070 SfatG of Kxmji Lai (Seth J.J [Prs. 15-16] AH. 617 


offensive to modesty or decency is •within 
the constitutional protection given to free 
roeech or expression because the Article 
dealing with the right itself excludes it. 
That cherished right on which our democ- 
racy rests is meant for the expression of free 
opinion to change political or social condi- 
' tions or for advancement of human know- 
ledge. This freedom is subject to reason- 
able restrictions which may be thought neces- 
sary in the interest of general pubb'c and 
one such interest is the interest of public 
decency and morality. Section 292, Indian 
Penal Code manifestly embodies such a re- 
striction because the law against obscenity, 
of comae, correctly understood and apph'ed, 
seeks no more than to promote public de- 
cency and morality. The word obscenity is 
not really vague because it is a word which 
is well understood even if persons differ in 
their attitude to what is obscene and what 
is not. Lawrence thought James Joyce's 
Ulysees to be an obscene book deserving 
suppression, but it was legalised and he 
t considered James Joyce to be pornographic 
but very'' few people will agree uath them. 

The former he thought so because it dealt 
■with excretory funcHons and the latter be- 
cause it dealt wath sex repression (see sex 
Literatmet Cencorship pp. 26, 201), Con- 
demnation of obscenity depends as much 
upon the mores of the people as upon the 
individual. It is always a question of degree 
or as the lawyers are accustomed to say of 
where the line is to be drawn. It is, how- 
ever, clear that obscenity itself has ex- 
tremely poor value in the propagation of 
idea, opim’on and information of public 
interest or profit. When there is propagafa'on 
of ideas opinions and informations of public 
interest or profit the approach to the pro- 
blem may become different because tlien the 
interest of society may tilt the scale in favour 
of free speech and emression. It is thus that 
1 “books on medical science with intimate 

i, illustrations and photographs, though in a 

sense immoral, are not considered to be ob- 
scene, but the same illustration and photo- 
graph collected in book form without the 
medical text would certainly be considered to 
be obscene. Section 292, Indian Penal Code 
dealt with obscenity in this sense and cannot 
thus be said to be invalid in •view of second 
clause of Article 19.” 

^Vhile dealing with the test laid dowm in 
Hickh'n's case their Lordships observed as 
follows: — 

‘The important question is whether this 
test of obscenity squares with the freedom 
of speech and e.xpression guaranteed under 
the Constitution, or it needs to be modified 
and, if so, in what respect. The first of 
these questions invited the Court to reach a 
decision on a constitutional is.sue of most far- 
reaching character and we must bew'are that 
■we may not lean too far away from the guaran- 
teed freedom. The laying down pf the true 
test is not rendered any the easier because 


^ has such varied facets and such individua- 
listic appeals that in the same object the in- 
sensitive sees only obscenity because his at- 
tention is arrested, not by the general or artis- 
tic appeal or message which he cannot com- 
prehend, but by what he can see, and the in- 
tellectual sees beauty and art but nothing 
gross. The Indian Penal Code does not define 
the word ‘obscene’ and this dehcate task of 
ho'w to distinguish between tliat which is 
artistic and that which is obscene has to be 
erformed by Courts, and in the last resort 
y us. The test which we evolve must ob- 
viously be of a general character but it must 
admit of a just apph'cation from case to case 
by indicating a fine of demarcation not ne- 
cessarily sharp but sufficiently distinct to 
distinguish betw'een that which is obscene and 
that which is not. None has so far attempted 
a definition of obscenity because the meaning 
can be laid bare without attempting a defini- 
tion by describing what must be looked for. 
It may, however, be said at once that treat- 
ing with sex and nudity in art and literature 
cannot be regarded as evidence of obscenity 
without something more. It is not necessary 
that the angles and saints of Michael Angelc 
should be made to wear breeches before they 
can be viewed. If the rigid test of treating 
with sex as the minimum ingredient were ac- 
cepted hardly any writer of fiction today 
would escape the fate LawTence had in his 
days. Half the book-shop would close and 
the other half would deal in nothing but 
moral and religious books, which Lord Camp- 
bell boasted was the effect of his Act.” 

16. Aforesaid discussion by the Supreme 
Comi indicates that their Lordships of the 
Supreme Court were of opim'on that if pro- 
pagation of idea, opinion, or information be 
for public interest or profit 'it would not be 
considered to be obscene though such a pro- 
pagation in different conte.xt may be consider- 
ed to be so. It is in this vdew of the matter 
that intimate illustrations in photographs 
though in a sense immodest are not consider- 
ed obscene if included in books of medical 
science. The same illustrations or photo-' 
graphs collected in a book bereft of its medi- 
cal te.xt may be considered to be obscene. 
Similarly something which on the face of it 
may be immodest if contained in a work or 
art or literature may' not be considered to bo 
obscene. The Court has to apply' and consi- 
der each w'ork at a time, but this examina- 
tion is not to be done in a spirit of finding 
fault with the worla If such an attitude to- 
wards art and literature is adopted it v.-ould 
make the Court a Board of Censor. An over- 
all view' of the matter alleged to be obscene 
in the setting of the whole work is necessary'. 
But the obscene matter must be considered 
lay itself and separately' to find out whether 
it is so gross and its obscenity so decided that 
it is likely' to deprave and corrupt those whose 
minds are open to influence or this sort and 
into whose hands the book is likely' to fall. 
In thic connection the interest of our con- 
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temporary society and particularly the influ- 
ence of the book on it must not be os'cr- 
lookcd \V'here obsceni^ and art are miYed 
art must be so prepond^erating as to throsv 
die obscenity into a shadow or the obscenity 
so trmal or insignificant that it can have no 
tflect and may be overlooked In other words 
treating the sex in a manner offensive to pub- 
lic decency and morality judged by our 
national standard and considered likely to 
pander to lascivious prurient or sexually pre- 
cocious minds, must determine the result A 
balance has to be struck between freedom of 
speech and erpression and public decency 
lOnd morality but when the latter is substan- 
• haUy transgressed the former must give v.ay 

17. Further while considering svhat would 
constitute obscenity m deabng \sa»h the sub- 
ject-matter of sex then Lordships of the 
Supreme Court in the ease of Alfl 1965 SC 
SSI at p 8S9 observed as follows: — 

"In other words, treating with sex in a 
manner offensive to public decency and mora- 
lity (and these are the words of our funda- 
mental law), judged by our National stan 
dards and considered likely to pander to las- 
civious. prunent or sexually precocious minds, 
must determine the result We need not 
attempt to bowdlenze all Lterature and thus 
rob ^eech an expression of freedom. A 
balance should be maintained between free- 
dom of speech and expression and public 
decency and morality, but when the latter is 
substantially transgressed the former must 
give way.” 

18. It should also be boree in mind that 
there is some difference between obscenity 
as such and pornography. Pomoaraphy de- 
notes writings, pictures etc. intended to amuse 
sexual desire svhile the former may include 
writing etc., not intended to do so, but to 
arouse such desire which have a tendency. 
Both of course offend against public <lecency 
and morals but pornography is obscene in 
a more acgras’atea form. Recarding porno- 
graphic pictures and writings there can never 
be a doubt that (hey would be obscene xvitii- 
in the rneaning of Section 292 of the Indian 
penal Cofle Practical difficulty arises in ao- 
p1>ing the lest laid down in HicUin’s case 
as explained by the Supreme Court only in 
eases where it is doubtbil if the writing or 
photograph was intended for arousing erotic 
feelings, but they may have a tendency to- 
wards it It is in such cases alone that the 
Courts are required to go into the rpirstion 
of finding whether the subfecr-rnatfer charg- 
ed as obscene has a tendency to depras'e 
and corrupt whose minds are open to, such 
immoral influence and in whose hands the 
publication is Lkely to fall. If evidence on 
the record indicates that a writing or a pie- 
fiire was intended to arouse sexual desire 
the further enquiry, about its likely effect on 
the persons who are open to immoral influ- 
ences and in whose hands the publication u 
llikely to f all, becomes unnecessary. In the 
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E resent day society in India a book or a pub- 
cation which deals with such matters can- 
not per se be said to be obscene. Great em- 
phasis IS being laid on familv planning and 
m that connection it has become absolutely 
necessary to impart education about sex to the 
masses Even so the books dealing with sei 
matters are to be so composed that thev do 
not cross the bounds of decenev and do not 
tend to become pornographic Even a slight 
vanation m the treatment of the subject in 
a book dealing wufh sex matters, from the 
correct path may have the effect of conveit- 
uig it into an obscene book 

10. It is in the light of above discussion 
that we have to see whether the four books, 
object of which is to place before its readers 
vanocis methods for obtaining sexual gratifi- 
cation are obscene or not The respondent 
claims to have translated the well known 
works of Vatsayan Kamsutra, Koka’s BatJ 
Rahisva, Kalyanmal’s Anang Rang and Ravi- 
shekkar's Jyobshacharva Ranch Sahayak in 
Ififldr for the benefit of mamed people. AH 
these books have been divided info xmrious 
cliapfers and have cla.ssi(lcd men and svoreen 
accortling to their sexual potenfiali^. They 
describe how the man and woman should ap- 

f iroach and some presenpHons have also ^veo 
or obtaining greater seximl prowess Need- 
less to say that treatment of such a subject 
has got to be very cautious and circumspect 
as even sL'ghtest devi.xfion from the path of 
rectitude in treating this subiect will certafn- 
ly have a tendency to deprave and eomrot 
those whose minds are open to immoral &• 
fluences. 

20. Although these books purport to be 
translation of the works of old writers, vre 
find inherent evidence in them to show that 
the author did not intend to keep upfo the 
path of 3 absolute reeti^ud- in dealing xrilh 
s»ich a deb'eafe subfect. His Intention did 
not appear to be to imnart healthy sexual 
erliicalion to the masses but was to obtain 
greater drculation of these bool s bv pander- 
ing to Iisciviotis prurient or sexually prec«> 
cions minds. The resnondenf admitted that 
the pictures which had been incliirled in the 
books had no connection nr refe-eoce to the 
subject-matters which have bepu disaissed in 
(be books. He also admitted that the origi- 
nal books which he translated into Hindi 
did not contain any nude pictures He tried 
to e^lain this by saying that when the ori- 
ginal books were written there was no photo* 
graphy at that time. The pictures in all these 
bonks shmv nude women in various poses. 
Some of them also show men and women 
embracing each other in a particular manner. 
One of the pictures deniefs a man peeping 
towards a scantily clad, practically nude 
sraman. 

Ttls difficult to agree xviththe learned Se^ 
skms Judge that the expression of women and 
their poses in the pictures are not suggestivo 
at all. The accusM in h’s crnss-examinatlOT 
admitted that he would not display such nnde 
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pictures in Lis house. When such pictures 
are included in a book which deals wath inti- 
mate side of sex hfe, without any reference 
to the subject-matter, die only inference diat 
can be drawn is that they have been in- 
cluded therein with an idea to arouse sexual 
, desire in the readers. The author used these 
{ pictures as a cheap medium for obtaining 
greater circulation of the books. In the set- 
ting of the whole book the pictures included 
in aU of them are certainly pornographic and 
as such obscene. 

SI. After considering the way in which 
the subject-matter of sex has been dealt with 
in all these books we very much doubt that 
these books serve any public good. The 
matter has not been dealt widi on any 
scientific hnes and it cannot be considered to 
be a piece of hterature or art. We are also 
doubtful whether these books are calculated 
to serve any useful pmpose. Since however 
we have come to the conclusion that the in- 
tention of the publisher in publishing these 
I books was to arouse erotic feeling in the 

* minds of the readers, as is evidenced by in- 

clusion of the photographs, it is not neces- 
sary to go into the question whether the books 
would be obscene even if the objectionable 
pictures had not been there. 

£2. The inclusion of these pictures cer- 
tainly render all the four books obscene. 

£5. The book entitled Kamsutra was 
marked “for the benefit of married men and 
women only”. Rati Raha^’a by Koka was 
marked by private circulation, absolutely con- 
fidential and for the benefit of married men 
and women. Similarly the book Panchsaha- 
yak was meant for married people only and 
absolutely confidential. No such remark was 
■ contained on the book Anang Rang. It was 
argued that because of tliese markings the 
books were meant for use of married people 
only and the pictures and the subject-matter 
of these books was not such which would 
produce any improper thought in their rninds 
and as such these books could not be said to 
be obscene. 

We are unable to agree with this argu- 
ment. The markings made on these books 
are meaninjdess. Some of these books were 
being openly sold in market and no steps 
whatsoever had been taken to see that these 
books should reach the hands of married 
people only for whose benefit they purport 
to have been written. They were priced at 
Rs. 3/- to Rs. 5/- only and were most cer- 
tainly likely to fall in the hands of young 
adolescent boys and girls. The marking 
made on these books also indicate that the 
author xvas conscious of the pernicious effect 
that tliese books may have on the minds of 
unmarried adolescents. We also do not a^ee 
tliat the photographs of the nature contained 
in these books were not intended to generate 
se.xually impure and filthy ideas in tlie minds 
of the readers whether they be married or un- 
married. In our opinion even if reasonable 
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steps had been taken by the publisher to see 
tliat the books circulated to married people 
only, these books still w'ould have been por- 
nographic in nature. 

24. We therefore, disagree \vith tlie learn- 
ed Sessions Judge and hold that in the cir- 
cumstances and setting in which the pictures 
in the four books have been published cer- 
tainly render them obscene. These books 
were meant to pander to the prurient taste 
of 4e public and to appeal to their baser 
instinct. These books again are not books of 
scientific nature and th^ cannot be described 
as works of literature either. They are mere- 
ly collections of certain verses in Sanskrit by 
writers like Koka, Vatsayan, J 3 mtishchar>'a, 
Kalyan Mai into Hindi. The argument that 
the books are translations of the works of 
well known writers does not in om* opinion 
afford a defence to the respondent in publish- 
ing an obscene book. In the first instance 
the petitioner himself admitted that the Sans- 
krit rendering of the books of the well known 
authors did not contain any nude or objec- 
tionable photographs. In the second place, 
it may be that the treatment of the subject 
bj’’ the w’ell known writers at the time when 
they wrote their books may not be consider- 
ed to be obscene in the setting of the society 
as it existed then but tlie circulation of tlieir 
ideas in the context of the contemporary so- 
ciety may be considered to be obscene. It is 
also possible tliat a book which may be con- 
sidered to be obscene in the contemporary 
social condition may not be so considered at 
some future date. 

We therefore feel that the argument that 
the books are translation of the various wmrks 
of authors of the past would by itself be not 
a defence to the charge of obscenity if the 
translated matter has a tendency to pander to 
the prurient taste in the conte.xt of the con- 
temporaneous society. Since w’e have come 
to the conclusion that the very object wath 
which these books have been published was 
to pander to the prurient taste of the pubhc 
and to appeal to their baser instinct an 
offence under Section 292 I. P. C. has been 
committed by the respondent, and it is not 
necessary to express any final opinion on the 
question whether or not the treatment of 
subject matter of the book by itself is 
obscene or not. 

25. Accordingly, we allow the appeal, set 
aside the order of the learned Sessions Judge 
acquitting the respondent. We convict him 
for an offence under Section 292 I. P. C. 
Since he is being punished on account of 
four books instead of five books as was done 
by the learned Magistrate, w'e sentence him 
to paj' a fine of Rs. 400/-. In default of paj'- 
ment” of fine the respondent shall undergo 
rigorous imprisonment for a period of one 
month, • We restore the order made by the 
learned Magistrate regarding disposal of 
books Ext. I to Ext W and their copies. ■ 

Appeal allowed. 
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AIR 1970 ALLAHABAD 620 (V 67 C 69) 
FULL BENCH 

SATISH CHANDRA, T. P. MUKEBJEE 
AND B. L. GULATI, JJ. 

M/s. Raghunandan Prasad Mohan Lai. 
Bareilly, Petitioner v. The Income Tax Ap- 
pellate Tribunal and others. Opposite Parties. 

Civil Misc. Writ No. 789 of 1968, D/- 
3-11-1969. 

(A) Constitution of Indio, Article 226 
Extraordinary jurisdiction — Exercise of ^ 
Writ petition challenpng penalty proceed- 
ings — Validity of assessment order cannot 
be challenged — Statutory remedy cannot 
be allowed to be by-passed — Ineome-tai 
Act (1922), Section CG. 

\Vben Parliament has enacted that a ques- 
tion of law ought to be raised before the 
Tribunal before the High Court can give 
an opinion on it, it will not be right for the 
High Court to circvznvent the legisbliv© 
mandate, by exercising the discrebonary 
Jurisdiction in favour of an assessee who did 
not raise the question before the TnbunaL 
either in the assessment or the penalty pro- 
ceedings, and who has not given any expla- 
nation for the otnissioD. A litigant is not 
entitled to raise a question of junsdiction for 
the first rime in a xvrit petition unless be 
satisfactorily explains why he did not raise 
the plea before the appropriate authority. 

(Para 62) 

Where a writ petitloQ Is filed for challeng- 
ing the penally proceedings, tlie petitioner 
cannot be allowed to raise the validity of 
the assessment order which formed tbo basis 
of the penalty proceedings. When remedy 
by way of appeal to Tribunal and reference 
to High Court is available, the petiUoner 
cannot by-pass that procedure. 

(Paras 6, 52) 

(B) Constitution of India, Article 20 ^ 
Penalty proceedings under Section 297 (2) (g) 
of Income-tax Act (1961) ■— Article 20 is oot 
applicable. 

Article 20 contemplates proceedings of the 
nature of criminal proceedings and the pro- 
secution in this context means an initiation 
of proceedings of a criminal nature. The 
first part of Article 20 (1) prohibits a con- 
viction while the second part deals with 
penalty that may be inflicted on conviction 
by way of punishment. Article 20 affords 
protection against conviction and punishment 
for an offence by a court of law- Penalties 
imposed by the Income-tax authorities can- 
not be regarded as punishment awarded for 
an offence. In fact, prosecution for an of- 
fence under the Income-tax Act is provided 
Separately under the two Acts. Section 52 
of the 1922 Act provides for. a prosecution 
end conviction before a Magistrate with re- 
gard to offences enumerated therein. Similar 
provisions are to be found in the new Act 
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of 1961 in Chapter 22. AIR 1953 SC 825. 
FolL (Paras 9, 10, 55) 

It is well known that the Legislature can 
impose both a 'criminal as well «s civil sanc- 
tion for the same act or omission. Invoca- 
tion of one does not exclude resort to the 
other. Penalty proceedings are revenue in 
nature, to which Article 20 does not apply. 
(19^ 64 ITR 669 (Ker), Bel. on; (1938) 303 
US 391 and (1943) 317 US 492, Ref. to. 

(Paras 56, 57) 

(C) Constitution of India, Article 14 — 
Income-tax Act (1961), Section 297 (2) (a), 
(b) — ClassiHcation behveen Clauses (a) and 
(b) — Being based on dale of filing return, 
it is well defined — No violation of Art 14, 

(Per Full Bench): — 

Looking at Clauses (a) and (b) of Sec- 
tion 297 (2) it becomes immediately apparent 
that a classification was made amongst the 
assessees whose cases for the assessment 
years prior to the year 1962-63 were pend- 
ing wn«i the new Act came into force ra- 
pealing the old Act The clasification is 
based on the date of filing of the returns. 
Those assessees who had filed their returns 
prior to Ist April, 1963 were to be dealt 
with for the purposes of assessment under 
the old Act, while those who had filed their 
returns ^ter that date were to be dealt with 
under the new Act. This classification for 
mrposes of assessment appears to be well 
defined and reasonable even though the better 
basis for the classification would have been 
the commencement of the assessment pro- 
ceedings. The assessment proceedings under 
the Income-tax Act commence against an 
assessee when he files voluntary return or 
when a notice is issued to him calling for 
a return. Had that basts been adopted all 
proding assessments would have been dealt 
with under the old Act. However, it was 
for the Parh'ament to have chosen the basis 
of the classification and as, in its wisdom, 
it chose the date of the filing of the return 
to be the dividing line, no fault be found 
with such a classification. (Para 12) 

(D) Constitution of India, Article 14 — 
Income-tax Act (19C1), Section 297 (2) (0 
®"d (g) — Clasrinention between CIs. (0 and 
(g) — It is based on date of completion of 
assessment — No nexus with object to bo 
achiesed — Qause (g) is ultra vires — (I9G8) 
70 ITR 293 (All), Overruled; (1967) 64 ITR 
283 (Madh Pra) and AIR X9G9 Madh Pra 72 
and C. M. W. No. 1247 of 1967, D/- 24 - 3 - 
1909 (Delhi), Dissented from. 

• Per Majority (Satish Chandra, |. contra):— 

The classification brought about by CIs. (I) 
and (g), is based on the date of the comple- 
tion of the assessment, sshich has no rational 
nexus with the object sought to be achieved. 
Qause (g) of Section 297 (2), therefore, is 
discriminatory and ultra vires Article 14. 
(1968) 70 ITR 29.3 (All), Overruled; (1967) 64 
ITR 285 (Madh Pra) and AIR 1969 Madh 
Pra 72 and C. M. W. No. 1247 of 1967, 
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D/- 24-2-1969 (Delhi), Dissented from. (Case 
iaw discussed). (Paras 14, 21, 33) 

It is open to the legislature to form a classi- 
ncation on the basis of time just as much as 
it can have a basis on geographical or ter- 
ritorial considerations. But if the legisla- 
ture brings about a classification on the basis 
of time, the point of time -selected must be 
for some rational and intelligible considera- 
tion. A purely arbitrary' or capricious selec- 
tion of time cannot possibly form the basis 
of a rational classification. (Para 15) 

The object of penalty provisions in a tax- 
ing statute like the Income-tax Act is to 
punish and prevent evasion of tax. The 
measure of penalty depends upon the nature 
and gravity' of the default committed by an 
assessee. Under both' the acts the quantum 
of penalty varies according to the tax which 
is quantified by' an assessment order. The 
imposition of penalty has thus some relation 
to the assessment of tax, but the time of 
making the assessment has no bearing what- 
soever upon the penalty' itself. The default 
for which the assessee is to be penalised 
is neither aggravated nor mitigated by the 
time when the assessment comes to be made. 
The time for making the assessment is nei- 
ther an attribute or a quality of the assessees 
nor does it have any relation to the nature 
or grawty' of the default for which penalty 
is to be imposed. In fact the making of an 
assessment order is a fortuitous circumstance 
over which the assessee has no control. 

(Para 16) 

Section 297 (2) (g) is ultra vires also on 
the ground that Section 271 of the 1961 Act, 
which contains penal provisions and which 
is made applicable to cases falling under 
Clause (g) of Section 297 (2) is more harsh 
and stringent than its corresponding section 
i. e.. Section 28 of the 1922 Act. 

(Para 27) 

(E) Income-ta,x Act (1961), Sections 271, 
297 (2) (g) — Institution of penalty proceed- 
ings on basis of assessment under Income- 
tax Act (1922) — Case falling under Cl. (g) 
of Section 297 (2) — Section 271 is, ho^v- 
ever, inapplicable — Section 297 (2) (g) is 
not charging section — Expression “any pro- 
ceeding under this Act” in Section 271 — 
Interpretation — (1968) 70 ITB 293 (All), 
Ovemiled; (1967) 64 ITE 285 (Madh Pra) 
and AIR 1969 Afadh Pra 72 and C. M. W. 
No. 1247 of 1967, D/- 24-2-1969 (Dellii), 
Dissented from. 

Per Majority' (Satish Chandra, J. contra): — 

WTiere the assessment is made under the 
1922 Act and the appeal is also instituted 
and disposed of under the 1922 Act, ^ven 
assuming that Clause (g) of Section 297 (2) 
is intra vires. Section 271 is inapplicable in 
terms and no penalty can be imposed under 
that section, xvhen the assessment is made 
under the old Act. The condition precedent 
for an action under Section 271 is the satis- 
faction of the officer concerned in the course 
of proceedings under the new Act. Sec- 
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tion 297 (2) (g) is not a charging section and 
hence penalty cannot be imposed by its own 
force. Notwithstanding, the use in this pro- 
vision of the e.xpression “any such penalty 
may be imposed under this Act”, it is merely 
an enabhng provision. It provides for nei- 
ther the measure of penalty nor does it con- 
tain the defaults in respect of which penalty 
may be levied nor indeed does it specify the 
authorities empowered to levy the penalty. 
All these provisions are to be found in Chap- 
ter 21 which becomes applicable by virtue 
of this provision. (1968) 70 ITR 293 (All), 
Overruled; (1967) 64 ITR 285 (Madh Pra) 
and AIR 1969 Madh Pra 72 and C. M. W. 
No. 1247 of 1967, D/- 24-2-1969 (Delhi), 
Dissented from. (Case law discussed.) 

(Paras 34, 35, 38) 
(F) Constitution of India, Article 226 — 
Natural justice — Institution of penalty pro- 
ceedings under inapplicable or unconstitu- 
tional law — Proceedings must be quashed 
— Plea that penalty imposed is less than 
minimum prescribed under law is not ten- 
able — Income-tax Act (1961), S. 297 (2) (g). 

Justice has to be done in accordance with 
law. If the penalty has been imposed with 
the aid of a provision which is unconstitu- 
tional and under a law which is inapplicable, 
the penalty is clearly rmauthorised and with- 
out jurisdiction arid cannot be upheld even 
if the amount of penalty' happens to be less 
than the minimum prescribed under the law. 
\\ffiere the penalty is imposed under Cl. (g) 
of Section 297 (2) of Income-tax Act (1961), 
and Clause (g) is ultra vires, the question as 
to whether the penalty could be levied under 
the old Act does not arise and need not be 
decided. Moreover, it is not possible to spe- 
culate as to what would have been the 
amount of penalty if the assessee had been 
proceeded against under the old Act. 

(Para 41) 
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R. R. Agarwal and Bharatji Agarwal, for 
Petitioner; Gopal Behari and Standing Coun- 
sel. for Opposite Parties. , - 

R. I,. GULATL J.: This is a petition under 
Article 226 of the Constitution and the fact* 
giving nse to it are briefly these. 

2. The petitioner is a partnenhip Enn 
which runs a flour, oil and rice mill at 
Bareilly, in the name and style of M/J. 
Raghunandan Prasad Mohan Lai. On Decem- 
ber, 29, 1939. it fded its return for the assess- 
ment year 1939-60 shosving a net profit of 
Rs. 22,671. Later, a revise return was filed 
by if on February I, 1902, showing a loss 
ol Bs, 3,940, on fije ground that in the ear- 
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lier return the liability for sales tax had not 
been deducted. The Income-tax Officer did 
not accept the petitioner’s return and by his 
3rder dated March 30, 1964 assessed it at a 
let income of Rs. 82,662. The petitioner 
ippealed. At the time of the hearing of the 
ippeal the Appellate Assistant Commissioner 
if Income-tax found that there were certain 
deposits in the petitioner’s bank account 
rt'hich had not been properly e.xplained and 
die partners had not withdrawn any amount 
Erom the partnership accounts for their per- 
sonal expenses. The Appellate As.sistant 
Commissioner of Income-tax after calling for 
1 remand report from the Income-tax Officer 
lame to the conclusion that the petitioner 
had earned an income of Rs. 1,03,500 from 
undisclosed sources and finally computed the 
petitioner’s total income at Rs. 1,69,350 by 
his order dated April 5, 1965. On the same 
day he issued a notice under Section 274 of 
the Income-tax Act, 1961, calling upon the 
petitioner to show cause why penalty' under 
Section 271 (c) should not be imposed upon 
it for having concealed its income or having 
furnished inaccurate particulars thereof. By 
his order dated December 31, 1966 the Ap- 
pellate Assistant Commissioner of Income-tax 
imposed a penalty of Rs. 52,500 which was 
reduced on appeal to Rs. 10,000 by the In- 
come Tax Appellate Tribimal by its order 
dated December 17, 1967. One of the con- 
tentions raised by the petitioner before the 
Income Tax Appellate Tribunal was that Sec- 
tion 297 (2) (g) of the Act was ultra vires. 

The Income-tax Appellate Tribunal rely- 
ing upon the decision of the Supreme Court 
in K. S. Venkataraman and Co. (P) Ltd. v. 
State of Madras, (1966) 60 ITR 112 = (AIR 
1966 SC 10S9) declined to adjudicate unon 
that contention of the petitioner, because the 
Supreme Court in that case had held that 
an authority constituted under a Statute v/as 
not competent to pronounce upon the vali- 
dity of a provision of that Statute, The peti- 
tioner then filed the present writ petition and 
amonast others, raised a ground about the 
constitutional validity of Section 297 (2) (g) 
of the Act. 

3. This petition came up for hearine be- 
fore a Divi.sion Bench of this Court of which 
one of us was a Member. In support of his 
contention that Section 297 (2) (g) was ultra 
vires, the learned counsel for the pefit'oner 
relied upon a decision of the Bombav ^’'i^h 
Court in Shakti Offset Works v. InsTV’cting 
Asst. Commr. of Income Tax, (1967) b"*- ITR 
637 (Bom) and also on certain obser\’aHnn.s 
of the Supreme Court in Jalan Tradiu" Co. 

V. Mill Maxdoor Sabha. AIR 1967 SC 691 
and contended that an earlier decision of this 
Court in Income-tax Officer v. Firm Madan 
Mohan Damma Mai, (1968) 70 ITR 293 (All) 
required reconsideration. .As the Bench con- 
sidered the question to be of considerable 
importance and not free from difficulty, it 
referred this petition to a larger Bench and 
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that is how it has now come up before the 
Full Bench. 

4. In tin's petition the petitioner has not 
only challenged die penalty proceedings, but 
has also challenged the orders of the Appel- 
late Assistant Commissioner and tlie Income- 
tax Appellate Tribunal p.assed in appeal 
against the assessment order. We cannot 
allow the petitioner to agitate any question 
relating to the assessment, because the peti- 
tioner has already availed of the statutory 
remedies and at its instance a reference under 
Section 66 (1) of the Income-tax Act, 1922 
is pending in this Court. Any question ari- 
sing out of the order of the Income-tax Ap- 
pellate Tribunal can be decided in that 
reference and cannot be entertained by this 
Court under Article 226 of the Constitution. 
We shall, therefore, confine ourselves to the 
grounds relating to the imposition of penalty. 

5. Mr. Raja Ram Agarwal, appearing for 
the petitioner has attacked the imposition of 
penalty upon the following grounds; 

(1) The finding that there was conceal- 
ment of income in the assessment proceed- 
ings was unthout jurisdiction and could not 
form the basis of penalty proceedings. 

(2) Section 297 (2) (g) of the Income-tax 
Act, 1961, violates Article 20 (1) of the Con- 
stitution. 

(3) Section 297 (2) (g) offends against 
Article 14 of the Constitution, and 

(4) Section 271 of the Act was inapplicable 
in terms and the penalty order based upon 
that provision was, therefore, m'thout juris- 
diction. 

6. As regards the first contention, in our 
opinion, the petitioner is not entitled to raise 
the same before us. The petitioner had 
taken the matter in appeal before the In- 
come-tax Appellate Tribunal and it was open 
to it to have raised this question before it, 
and in case the Tribunal decided that ques- 
tion against the petitioner, to have asked the 
Tribunal to make a reference to this Court 
on any question of law arising out of the 
order of the Tribunal. Tlie petitioner can-| 
not be permitted to by-pa.ss that prooedure.| 
If the petitioner has not sought a reference 
against the order of the Tribunal on such 
a question, we cannot permit such a ques-j 
tion to be raised before us in a petition under! 
Article 226 of the Constitution. 

7. Before we proceed to examine the re- 
maining contentions of the learned counsel 
for the petitioner, we think it appropriate 
to enumerate briefly the legi.slative liistory. 
Prior to April 1, 1962, the Income-tax Act, 
1922 (hereinafter referred to as the old Act) 
was in force. On April 1, 1962 the Income- 
tax Act of 1961 (hereinafter referred to as 
the new Act) came into force and repealed 
the old Act. The new Act 'being prospec- 
tive in operation would govern all assessments 
from the assessment years 1962-63 onwards. 
For the assessments for the earlier years some 
provision had to be made. Sub-section (2) 
of Section 297 enumerates such provisions. 
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The material portion of Section 297 for our 

S e is its sub-section (1) and Clauses (a), 
and (g) of subjection (2) whidi are 
jced below: 

“297. Repeals and savings — (1) The In- 
dian Income-tax Act, 1922, pCI of 1922), 
is hereby repealed. 

(2) Notwithstanding the repeal of the 
Indian Income-tax Act, 1922 (XI of 1022) 
(hereinafter referred to as the repealed Act), — 
(a) where a return of income has been filed 
before the commencement of this Act by 
any person for any assessment year, proceed- 
ings for the assessment of that person for 
that year may be taken and continued as 
if this Act had not been passed; 

(b) where a return of income is filed after 
the commencement of this Act otherwise than 
in pursuance of a notice under Section 34 of 
the repealed Act by any person for the 
assessment year ending on the 31st day of 
March, 1962, or any earlier year, the assess- 
ment of that person for that year shall be 
made in accordaneo with the procedure speci- 
fied in this Act; 

({) any proceeding for the imposition of a 
penalty in respect of any assessment com- 

E lcted before the 1st day of April, 1952 may 
e inibated and any such penalty may be 
imposed as if this Act had not been pa^ed; 

(g) any proceeding for the imposition of 
a penalty in respect of any assessment for 
the year ending on the Slst day of March, 
1962, or any earlier year, which is completed 
on Or after the 1st day of April, 1962, may 
be initiated and any such penalty may be 
imposed under this Act.“ 

8. A perusal of this section discloses the 
scheme with regard to the assessment of lax 
sod imposition of penalty relating to assess 
menl years prior to the year 1962-63, The 
scheme in short is that the pending proceed- 
ings were to be dealt with under (be old 
Act or the new Act according as the returns 
were filed by the assessees wfore or after 
April 1, 1962. Where the return had been 
filed before that date the assessment pro- 
ceedings as also the subsequent proceedings 
by way of appeals etc. were to be taken 
under the old Act and in cases where the 
returns were filed after that date such pro- 
ceedings were to be taken under the new 
Act. Clauses (0 and (g) relate to penalty 
proceedings. According to Clause (f) the 
penalty was to be imposed in accordance 
with the old Act if the assessment pving rise 
to the penalty came to be made before April 
1, 1962, while according to Clause (g) the 
pOTalty proceedings were to be taken under 
the neiv Act if the relevant assessment came 
to be made after that date. 

0. The pehtioner has challenged the con- 
stitutional validity of Clause (g) on the 
ground that it violates Article 20 of the Con- 
stitution because by virtue of this clause the 
penalty provisions of the new Act have been 
made applicable which are more onaaas 
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than the corresponding provisions of the old 
Act. It is urged that according to the gua^ 
tantee contained in Article 20 of the CoD' 
stitution, the petitioner could not be subject- 
ed to greater penalty than that which mighl 
bave been inflicted under the law in force 
at the time the offence was committed, II 
is not necessary to examine at this stage si 
to whether the penalty provisions under the 
new Act axe more harsh and onerous than 
the corresponding provisions under the old 
Act, because in our opinion. Article 20 has 
no application to the facts of the case. Arti- 
cle M reads as under: — 

*20 (1) No person shall be convicted of 
any offence except for violation of a law in 
force at the time of the commission of the 
act charged as an offence, nor be subjected 
to a penalty greater than that which mighl 
bave been inflicted under the law in force 
at the time of the commission of the offence. 

(2) No person shall be prosecuted and 
punished lor the same offence more than 
once. 

(3) No person accused of any offence shall 
be compelled to be a witness against him- 
self.” 

This Article affords protection against 
conidction and punishment for an offence 
by a court of law. Penalties are imposed 
the Income-tax authonties and cannot be 
regarded as punishment awarded for an of- 
fence. In fact, prosecution for an offence' 
under the Income-tax Act is provided sepa-j 
rately under the two Acts. Section 52 ofj 
the old Act provides for a prosecution and 
conviction before a Ma^trate with regard 
to offences enumerated therein. Similar 

E revisions are to be found in the new Act 
1 Chapter XXII of the new Act. The 
Supreme Court in Maqbool Ilussafn v. State 
of Bombay, AIR 1953 SC 825 held that the 
Article 20 contemplates proceeding of the 
nature of criminal proceedings and the pro- 
secution in this context means an initiation 
of proceedings of a criminal nature. Tlie 
first part of Article 20 (1) prohibits a convic- 
tion wbUe the second part deals with penalty 
that may be inflicted on conviction by way 
of punishment. 

10. The first contention based on the al- 
leged violation of Article 20 is accordfagly, 
rejected. 

II. The next question is as to whether 
Section 297 (2) (g) offends against Art. 14 
of the Constitution, It has been urged that 
penalty provisions contained in the new Act 
are more onerous and harsh to the assessees 
in comparison to the penalty provisions con- 
tained rn the old Act and Section 297 (2) (g? 
makes applicable the provisions of the new 
Act to a certain class of assessees leaving 
other assessees similarly situated to be dealt 
with under the old Act. It is pointed out 
that this discrimination is not based upon 
any reasonable classification. Article 14 of 
the Constitution euarantees equal protection 
of the laws. The Article itsell does not 
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speaU, of any classification, but it is now well 
settled that while Article 14 proliibits class 
legislation, it does not prohibit reasonable 
classification. The classification permissible 
•under Article 14 must, however, satisfy the 
foUowng two conditions: 

(i) It must be founded on an intelligible 
differentia which distinguishes persons or 
things that are grouped together from others 
left out of the ground, and 

(ii) the differentia must have a rational 
relation to the objects sought to be achieved 
by the Statute in question- (See Budhan 
Choudhry v. State of Bihar, AIR 1955 SC 
191 at p. 193). 

12. Now looldng at Clauses (a) and (b) 
of Section 297 (2), it becomes immediately 
apparent that a classification was made 
amongst the assessees whose cases for the 
assessment year prior to the year 1962-63 
were pending when the new .^ct came into 
force repealing the old AcL The classifica- 
tion is based on the date of filing of the 
returns. Those assessees who had filed their 
returns prior to 1st April, 1962 were to be 
dealt with for the purposes of assessment 
under the old Act, while those who had 
filed tlieir returns after that date were to 
be dealt noth imder the new Act. This 
classification for purposes of assessment 
appears to be well defined and reasonable 
m'en though the better basis for the classi- 
fication would have been the commence- 
ment of the assessment proceedings. The 
assessment proceedings under the Income 
Tax Act commence against an assessee when 
he files a voluntary' return or when a notice 
is issued to him calhng for a return. Had 
that basis been adopted, all pending assess- 
ments would have been dealt with under tire 
old Act. However, it was for the Parliament 
to have chosen the basis of the classification 
and as, in its wisdom, it chose the date of 
the filing of the return to be tlie dividing 
line, no fault can be found with such a 
classification. 

13. In that class of assessees whose 
assessments were pending for the years prior 
to the year 1962-63, there existed a section 
of assessees who bad rendered themselves 
liable to penalty and a separate prowsion 
was made with regard to them. Under 
clause (f) penalty was to be imposed in ac- 
cordance ■vw'tli the prosusions of the old .Act, 
if the assessment giving rise to the penalty 
was made prior to April 1, 1962, while 
clause (g) prowded that penalty was to be 
imposed in accordance m'th tlie prowsions 
of the new Act if the relesunt assessment 
came to be made after that date. As a result 
of these t%vo provisions the class of asses- 
secs ■who u'ere h'ahle to penalties was split 
in two. The question that falls for consi- 
deration. therefore, is as to whether this 
sub-classification is vah’d. 

14. In order that a classification should 
be permissible for purposes of .Article 14, it 
must satisfy tire dual test already indicated 
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above, viz. that it must be founded on an 
intelligible differentia and the differentia 
must have a rational relation to the object 
sought to be achieved by the Statute. In 
our opinion, the classification brought about 
by clauses (f) and (g) does not satisfy tlie 
second lest based as it is on the date of tiro 
completion of the assessment, which has no 
rational nexus with the object sought to be 
achieved. 

15. It is open to the legislature to form 
a classification on the basis of time just as 
much as it can have a basis on geographical 
or territorial considerations. But if the legis- 
lature brings about a classification on the 
basis of time, the point of time selected 
must be for some rational and inlelligihlo 
consideration. A purely arbitrary or capri- 
cious selection of time cannot possibly form 
the basis of a rational classification. 

16. Now, the object of penalty pron'sions 
in a taxmg statute like the Income Tax .Act 
is to punish and prevent es'asion of tax. The 
measure of penalty depends upon tlie nature 
and gravity of the default committed by an 
assessee. Under both the Acts the quantum 
of penalty varies according to the ta.x which 
is quantified by an assessment order. The 
imposition of penalty has thus some relation 
to the assessment of tax, but the time of 
making the assessment has no bearing what- 
soever upon the penalty itself. The default 
for which the assessee is to be penalised is 
neither aggravated nor mitigated by the 
time when the assessment comes to be made. 
The time for making the assessment is neither 
an attribute or a quality of the assessees, nor 
does it have any relation to the nature or 
gravity of the default for wluch penalty is 
to be imposed. In fact tlie making of an 
assessment order is a fortuitous circumstance 
over which the assessee has no control. It 
is difficult to understand how die class of 
assessees otherwise similarly situated can be 
sub-divided into turn classes depending upon 
the time of the making of the assessment 
order. 

17. In Shree Meenakshi Mills Ltd. 
Madurai v. .A. V. Itishv^anatha Sastri, (1934) 
26 ITR 713 = (AIR 1955 SC 13) the 
Supreme Court had to deal with a simila- 
classificab'on based on time. Out of the 
class of tax evaders those whose cases had 
been referred by tlie Central Gov’emment 
to the Investigation Commi.ssion by Septem- 
ber 1, 1948 under Section 5 (1) of Act XXX 
of 1947, were to be dealt with under the 

revisions of that Act vvliile otlicrs were to 
e dealt with under Section 84 of the In- 
come Ta.x Act. The procedure for a.<:sess- 
ment of escaped income under the two Acts 
was materially diilerenL That classific-alion 
was held by the Supreme Court to be viola- 
tive of Article 14 of the Constitution. 
Mahajan, C. J., who delivered the judgment 
of die Court, at page 719 (of ITR) = (at 
pp. 17-18 of AIR); observed: 
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“As regards the first contention canvassed 
by the learned Attorney General, it seems 
to us that it cannot stand scrnhny. The 
class of persons alleged to have been dealt 
with by Section 5 (1) of the impugned Act 
was comprised of those unsocial elements 
in society who during recent years pnor to 
the passing of the Act had made suutanbal 
profits and had evaded payment of tax on 
those profits and whose cases were referred 
to the Investigation Commission before 1st 
September, 1948. Assuming that evasion of 
tax to a substantial amount could form a 
basis of classiJicatiOD at all for imposmg a 
drastic procedure on that class, the mclusion 
of only such of them whose cases had been 
referr^ before 1st September, 1948, into a 
class for being dealt with by the drarfic pro- 
cedure, leaving otlier tax evaders to be dealt 
with under the ordinary law, will be a clear 
discrimination for the reference of the case 
within a particular time has no special or 
ritioniKriexnswthth^necessityfordrastic 
procedure" (underbDiag ours) ~ 

18. Dealing with another case of similar 
nature, in M. Ct Muthiah v. Commissioner 
of Income Tax. (1956) 29 ITR 390 “ (AIR 
1956 SC 269) the Supreme Court reiterated 
its earlier >new m the following observations 
at^^^age 402 (of ITR) = (at p. 276 of 

“It is, therefore, clear that the period ori* 
ginallv fixed for the reference of the cases 
of substantial evaders of Income-tax for in* 
vestigation by the Commission, vit, 80th 
June, 1948 or the extended period viz. 1st 
September, 1948, provided in Section 5 (1) 
of Act X36( of 1947 or the period fixed by 
the new Section 04 (1*A) of the Indian In- 
come-tax Act viz. 31st day of March, 1950, 
w-w not a necessary attribute of the class of 
substantial evaders ot income-tax but w^ 
ir>->-elv in accident and a measure of admT 
nistmlive r-onvpnipnce and was not an eie- 
ment in the tnrmation of the particular class 
ot snbstanlijr eva<Jefs^it‘'u!roine-t.iX . lunder- 
lining ours) 

In M/s. Jalan Trading Co. (P) Ltd.. AIR 
1967 SC 691 (supra) the Supreme Court 
struck dosvn a provision of the Payment of 
Bonus Act, 1965. as violative of Article 14 
of the Constitution because as a result of 
the classification brouAt about by it simi- 
larly situated industrial concerns were sub- 
jected to differential treatinent depending on 
the pendency of an industrial isnufe be- 
tween the industrial undertaking and its em- 
ployees before a particular date. It held at 
page 708: 

“Assuming that the classification is found- 
ed on some intelligible differentia, which 
distinguishes an establishment, from other 
establishments, the differentia has no rational 
relation to the object sought to be achieved 
by the statutory provision viz. of ensuring 
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eaceful relations behveen capita] and labour 

y making an equitable distnbulion of the 
surplus profits of the year.” 

19. The latest case of the Supreme Court 
on this point is the State of U. P. v. Kishan 
Chand Dhaun, Civil Appeal No 1S32 of 
1968, D/- 12-12-1968 (SC) In that case as 
a result of the operation of Rule SO (a) of 
the Higher Judicial Service Rules, 1953, 
officers recruited prior to July 4, 1931 and 
confirmed after December -31, 1930, got 
higher salary than those oflicers who, even 
though appointed prior to July 4. 1931. were 
confjrwea before December 31, J950- The 
rule was struck down as violative of Arti- 
cle 14 of the Constitution with the follow- 
ing observations: 

“The object of Rule 30. aclmittedlv was to 
preserve to the officers who entered sarvite 
prior to July 4, 1931, their previous pay 
scale. We nave to examine the ^idity ol 
the classification made under the said rule 
having in mind the object intended to be 
achieved. One can appreciate any difftr- 
enec made in service conditions between 
those officers who entered service prior to 
July 4, 1931, and those entered service there- 
after. But what is not understandabla is 
why there should be any difference between 
those who were confirmed as Civil and Ses- 
sions Judge before December 31, 1950 and 
those confirmed thereafter.” 

20. A Fun Bench of the Nagpur 
Court in Balabbau Manaji v. BapujI Satwaji, 
(19.58) 60 Bom LR 18 = (AIR 1957 Bom 
23-3) struck doxvn Section 242 (3) of the 
Madhya Pradesh Land Revenue Act, 1054 
as oflending Article 14 of the Constltutioo 
because as a result of that provision a class!- 
ficatioD was made in respect of pending suits 
for pre-emption. Those suits which were 
filed before March 2-5. 1951 were to remain 
alive, but those filed after that date were to 
be dismissed. Chief JiisHce Chagla, speak- 
ing for the Full Bench, held that the cjajxi- 
fication was arbitrary not permissible by 
Article 14 of the Constitution. 

21. The case which directly deals with 
the point involved in the pre'rent case is that 
of the Bombay High Court in Shakti Offset 
Works, (1967) 61 ITR 637 (Bom) (supra). 
While striking down, as ultra vires, Seo 
tion 297 (2) (g) of the Income Tax Act, 1981, 
the Bombay High Court oliserved at p. 657j 

“The date of completion of the assessment 
makes no difference, so far as this aspect Is 
concerned. In fact, it has no impact cither 
on incurring of the liability or for impositiod 
of penalty. We are, therefore, unable to see 
bow the classification made by Clause (g) 
of sub-section (2) of Section 297 of the In- 
come-tax Act of 1981 can be justified either 
as relevant or having any relation to the 
subject with which it is concerned. So far 
as making a provision for imposing a penalty 
is concerned, there is no difference between 
the assessees who have filed returns but fa 
whose cases the assessment was completed 
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prior to April 1, 1962, and assessees who have 
filed returns but in whose cases assessment 
■was not completed or could not be comple- 
ted till April 1, 1962.” 

jWe are in respectful agreement ndth the 
observations of the Bombay High Court as 
extracted above. 

£2. On behalf of the opposite side reli- 
ance was placed on Ramji Lai v. Income 
Tax OlBcer, AIR 1931 SC 97 to support tlie 
contention that pending proceedings and 
fresh proceedings could be the basis of a 
valid classification. There, however, the basis 
for the classification was that the pending 
proceedings should be concluded according 
to the law applicable at the time when the 
lights or liabilities accrued and proceedings 
commenced. Such a classification would in- 
deed be a reasonable classification. In fact, 
the classification brought about bj' Cl. (a) of 
sub-section (2) of Section 297 is founded on 
that basis and we have already obser>-ed 
that such a classification is permissible and 
vahd. But Clause (g) makes a departure 
from that principle inasmuch as unlike 
Cl. (f) it seeks to apply the law other than 
that which was in force at the time the lia- 
bihty to penalty was incurred. That case is, 
therefore, clearly distingiiLshable and on the 
same ground is distinguishable the case of 
this Court in Ram Ram Kumar Bharcava 
V. Commr. of Income Tax, AIR 1963 AH 
451 which followed the case of Ramji Lai, 
AIR 1951 SC 97 (supra). 

£S. After having held that the classifica- 
tion brought abonl b\' Clause (g) is arbi- 
trarj’ having no rational nexus with the ob- 
jects of the Act. the next question that falls 
for consideration is a.« to whether the peoaltj' 
provisions in the new Act are more onerous 
than the corre-sponding prosnsions contained 
in the old Act. The penalty prow- 
sions in the new Act are contained 
in Chapter XXT comprising Sections 270 
to 275. Besides penalU' is also pro- 
vided in Section 221 (1) for non-payment 
of tax. The corresponding provisions under 
the old Act are contained respectively in Sec- 
tions 44-E (6). 44-F (3). 2S, 25 (2). 18-A (9) 
and 46 (1). Sub-section (2) of Section 274 
and Section 275 of the new Act are new 
having no corre.spondinc proxisions under 
the old Act. Section 274 (2) provides that 
in cases falhng under Clause (c) of Sec- 
tion 271, the penalty shall be imposed by 
the Inspecting Assistant Commissioner of In- 
come Tax, if the minimum penalh' impos- 
able e.xceeds Rs. 1.000, while Section 275 
prescribes a limitation for the imposition of 
penalty, the limitation being two years from 
tlie date of the completion of the proceed- 
ings giving rise to the penaltj'. 

34. The main penaltx’’ prowsions under 
tlie new Act are contained in Section 271 
xvhich corresponds to Section 2S of the old 
Act. Since xve are concerned mainly with 
these two proxasions, it would be better to 
reproduce them in fidL 


25. Section 2/1 of the new Act as amend- 
. ed upto April 1, 1968 reads as under: 

“271. Failure to furnish returns, comply 
xxdth notices, concealment of Income etc. 

(1) If the Income-tax Officer or the Ap- 
pellate Assistant Commissioner in tlie course 
of any proceedings under this Act, is satis- 
fied that any person: 

(a) has without reasonable cause failed to 
furnish the return of total income xx'hich he 
xx'as required to furnish under sub-section (1) 
of Section 139 or by notice given under sub- 
section (2) of Section 139 or Section 148 or 
has xx'ithout reasonable cause failed to furnish 
it xxnthin the time alloxx’’ed and in the manner 
required by sub-section (1) of Section 139 or 
by such notice, as the case may be, or 

(b) has xxathout reasonable cause failed to 
comply xxoth a notice under sub-section (1) 
of Section 142 or sub-section (2) of Sec. 143, 
or 

(c) has concealed the particulars of his in- 
come or furnished inacemate particulars of 
such income, 

he may direct that such person shall pay by 
way of penalty, — 

(i) in the cases referred to in clause (a), 
in addition to the amount of the tax, if any, 
payable by him, a sum equal to txvo per cent 
of the tax for every month during xvhich the 
default continued, but not exceeding in the 
aggregate fifty per cent, of the tax; 

(ii) in the cases referred to in Clause (b), 
in addition to any tax payable by him, a sum 
xvhich shall not be less tlian ten per cent, 
but xx'hich shall not exceed fiftj' per cent, 
of the amount of the tax, if any, xvhich xx’ould 
hax'e been avoided if the income returned 
by such person had been accepted as the 
correct income; 

(iii) in the cases referred to in Clause (c), 
in addition to any tax payable by him, a sum 
xx'hich shall not be less than, but xvhich 
shall not exceed txxnce, the amount of tlie 
income in respect of xvhich the particulars 
hax’e been concealed or inaccurate particulars 
hax'e been furnished. 

Explanation — \^ffiere the total income 
returned by any person is less than eighty 
per cent, of the total income (hereinafter 
in this Explanation referred to as the correct 
income) as assessed under Section 143 or 
Section 144 or Section 147 (reduced by the 
expenditure incurred bona fide by him for 
the purpose of making or earning any in- 
come included in the total income but xvhich 
has been disalloxx'ed as a deduction) such 
person shall, unless he proves that the fail- 
ure to return the correct income did not arise 
from any fraud or any gross or xx'ilful neglect 
on his part, be deemed to hax'e concealed 
the particulars of his income or furnished 
inaccurate particulars of such income for the 
purpose of Clause (c) of tliis sub-section. 

(2) \’iTien the person liable to penalt>' is 
a registered firm or an unregistered firm 
xx’hich has been assessed under Clause (b) 
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of Section 183 then, not\\ithstanding any- 
thing contained in the other provisions of 
tiin Act, the penalty imposable under sub- 
jection (1) shall be the same amount as 
would be imposable on that firm if that finn 
were an unregistered firm. 

(3) Not\rithstanding anything contained in 
this section — 

(a) no penalty for failure to furnish the 
return of his total income under sub-sec. (1) 
of section 139 shall be imposed under sub- 
section (1) on an assessee whose total In- 
come does not e.meed the minimum amount 
not chargeable to tax in his case by one 
thousand five hundred rupees, 

(b) where a person has failed to comply 
with a notice under sub-section (2) of Sec- 
tion 130 or Section 148 and proves that he 
has no income liable to tax, the penalty im- 
posable under sub-section (1) shall not ex- 
ceed twenty five rupees, 

(c) DO penalty .shall be imposed under sub- 
section (1) upon any person assessable under 
Clause (i) of subsection (1) of Section 160 
read with S. 161, as the agent of a non- 
resident for failure to furnish the return 
nnder sub-section (1) of Section 139. 

(4) If the Income Tax Officer or the Ap- 
pellate Assistant Commissioner in the course 
of any proceedings under this Act. is satis- 
fied that the profits of a registered firm have 
been distnbuted otherwise than in accord- 
ance with the shares of the partners os shown 
in the instrument of partnenhip on the basis 
of which the firm has been registered under 
this Act, and that any partner has thereby 
returned his income below its real amount, 
he may direct that such partner shall in ad- 
dition to the tai^ if any, payable by him. 
pay by way of penal^ a sum not exceeding 
one and a half times the amount of tax which 
has been avoided or would have been avoid- 
ed if the income returned by such partner 
had been accepted as his correct income: and 
no refund or other adjustment sin!} be claim- 
able by any other partner by reason of such 
direction. 

lxt?txsWaV5fiifeiig ariy*A/rTig ouiftmiieA 
in Clause (i) or Clause (iii) of sub-section (1) 
the Commbsioncr may, in his discretion - — 
(0 reduce or waive the amount of mini- 
mum penalty imposable on a person under 
Clause (i) for failure, xsilhout reasonable 
cause, to furnish the return of total income 
which such person asxis required to furnish 
under sub-section (1) of Section 139, or 
(ii) reduce or waive the amount of mim- 
mum penalty imMsable on a person under 
Clause (ui) of sub-section (1), if be is satis- 
fied that such person — 

(a) in the case referred to in clause (I) of 
this sub-section has, prior, to the issue of 
notice to him under sub-section (2) of Sec- 
tion 139 voluntarily and in pood faith, made 
full disclosure of his income, and in the case 
referred to in Clause (ii) of'*his sub-section 
has, prior to the detection by the Income 
Tax Officer, of the coacealmcat of parti- 


culais of income in respect of which the 
penalty is imposable, or of the inaccuracy 
of particulars furnished in respect of su^ 
income, voluntarily and in gooa faith, made 
fuU and true disclosure of such particulars; 

(b) has co-operated in any enquiry relat- 
ing to the assessment of such income; and 

(e) has either paid or made satisfactory 
arrangements for payment of any lax or in- 
terest payable in consequence of an order 
passed under this Act in respect of the rele- 
vant assessment yean 

Provided that if in a case the minimum 
penalty imposable under Clause (i) or, as 
the case may be, Clause (iii) of sub-sec. (1) 
in respect of the relevant assessment year, 
or where such disclosure relates to more than 
one assessment year, the aggregate of the 
minimum penalty imposable in respect of 
those years, exceeds a sum of rupees fifty 
thousand, no order redunng or waiving the 
penalty shall be made by the Commissioner 
unless the previous approval of the Board 
has been obtained. 

(4-B) An order under sub-section (4-A) 
shall be final and shall not be called in ques- 
tion before any court of law or any other 
autbority.” 

2C. Section 28, as it stood immediately 
prior to the commencemeDt of the new Acb 
was as under: 

“28. Penalty for coi^ccalment of income 
or improper cislribufion of profits — (1) if 
the Income Tax Officer, the Apnellate Assis- 
tant Commisuoner or the Apnellate Tribunal 
in the course of any proceedings under this 
Act, is satisfied that any wson — 

(a) has without reasonable cause failed to 
furnish the return oi his total income which 
be was required to furnish by notice given 
under sub-section (1) or sub-section (2) of 
Section 22 or section 34 or has without rea- 
sonable cause failed to furnish it within the 
tune allowed and in the manner required by 
such notice, or 

(b) has wnthout reasonable cause failed to 
comply xvith a notice under sub-section (4) 
of Section 22 or sub-section (21 n£. Section 23^ 
or 

(c) has concealed the particulars of his 
income or deliberately furnished inaccurate 
particulius of such income, 

he or it may direct that such person shall 
pay by xvay of penalty, in the case referred 
to in clause (a), in addition to the amount 
of the income-tax and super-tax, if any, pay- 
able by him, a sum not excee<!ing one and 
half times that amoiiot, and in the cases 
referred to in clauses (b) and (c), in addi- 
tion to any tax payable by him, a sum not ex- 
ceeding one and a half times the amount of 
the income-tax and super-tax, if an)’, which 
•would have been avoided if the income as 
returned by such person had been accepted 
as the correct income; 

Provided that — 

(a) no penalty for failure to furnish the 
retum of his total income shall be imposed 
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on an assessee whose total income is less 
than three thousand five hundred rupees 
imless he has been served with a notice under 
sub-section (2) of Section 22; 

(b) where a person has failed to comply 
with a notice under sub-section (2) of Sec- 
tion 22 or section 34 and proves that he 
has no income bable to tax. the penalty' 
imposable under this sub-section shaU be 
penalt}' not exceeding twentj'-five rupees; 

(c) no penalty shall be imposed under this 
sub-section upon any person assessable under 
Section 42 as the agent of a person not resi- 
dent in the taxable territories for failure to 
furnish the return required under section 22 
unless a notice under sub-section (2) of that 
section or imder Section 34 has been serv’ed 
on him; 

(d) when the person liable to penalty is 
a registered firm or an unregistered firm 
v/hich has been assessed under clause (b) of 
sub-section (5) of Section 23, then, nohvith- 
standing anj^thing contained in the other 
provisions of this Act, the amount of income 
tax and super-tax payable by the firm, itself 
shall be taken to be an amount equal to 
the tax which would have been payable by 
an unregistered firm on an income equal to 
the firm's total income, and, in the cases 
referred to in Clauses (b) and (c), the amount 
of the income-tax and super-tax which would 
have been avoided if the income as return- 
ed had been accepted as the correct income, 
shall be taken to be the difference between 
the amount of the tax which would have 
been payable by an unregistered firm on an 
income equal to the firm’s total income and 
the amount of the tax payable by an un- 
registered firm on an income equal to the 
income of the firm as actually returned by 
the firm. 

(2) If the Income Tax Officer, the Appel- 
late Assistant Commissioner or the Appellate 
Tribunal in the course of any proceedings 
under this Act, is .satisfied that the profits 
of a registered firm have been distributed 
otherwise than in accordance \wth the shares 
of the partners ■ as sho\vn in the instrument 
of partnership registered under this Act gov- 
erning such distribution, and that any part- 
ner has thereby returned his income below 
its real amount he or it may direct that such 
partner .shall in addition to the income-tax 
and super-tax, if any, payable by him pay 
by way of penalty a sum not exceeding one 
and a half times the amount of income-tax 
and super-tax which has been avoided, or 
would have been" avoided if the income re- 
turned by .such partner had been accepted 
as his correct income; and no refund or other 
adjustment shall be claimable by any other 
partner by reason of such direction. 

(3) No order .shall be made under sub- 
section (1) or sub-section (2) unless the a.sses- 
.see or partner, as the case may be, has been 
heard, or has been given a reasonable op- 
portunitj’ of being heard. 


(4) No prosecution for an offence against 
this Act shall be instituted in respect of the 
same facts on which a penalty has been im- 
posed under this section. 

(5) An Appellate Assistant Commissioner 
or the Appellate Tribunal on making an order 
under sub-section (1) or sub-section (2) shall 
forthvsdth send a copy of the same to the 
Income Tax Officer. 

(6) The Income Tax Officer shall not im- 
pose any penalty under this section without 
the previous approval of the Inspecting Assis- 
tant Commissioner.” 

On a comparison of the two sets of provisions 
under the new and old Act, it cannot be 
doubted that they differ materially from each 
other. 

27. Mr. N. A. Palkhivala in the 6th Edi- 
tion of his book on Income Tax has correctly 
summarised the changes brought about by 
the new Act in the law relating to penalty 
and the same may be reproduced with ad- 
vantage. 

• “(a) Unlike Secb’on 28 of the 1922 Act 
this section does not confer any pow'er on 
the Appellate Tribunal to impose a penaltj'. 

(b) In cases of concealment of income 
where the minimum penalt}^ imposable e.x- 
ceeds Rs. 1,000 the Inspecting Assistant Com- 
missioner alone is empowered to impose a 
penalt>’ (S. 274 (2),) whereas under the 1922 
Act the Income Tax Officer had the power 
to impose a penalty even in such cases. 

(c) Under the 1922 Act the Income Tax 
Officer could not impose any penalty with- 
out the previous approval of the Inspecting 
Assistant Commissioner. Under this Act tlie 
Income Tax Officer does not have to take 
the sanction of the Inspecting Assistant Com- 
missioner in any case. 

(d) This section provides that if any 
penalty is imposed, it should not be less than 
the minimum prescribed (subject to tlie Com- 
missioner’s pow'er of reduction or waiver); 
there was no such minimum prescribed imder 
the 1922 Act. 

(e) The maximum penalty imposable has 
been reduced in cases falling within Cls. (a) 
and (b) of Section 271 (1); and it has to be 
computed by reference to the amount of in- 
come concealed, and not the tax avoided, in 
case.s falling within Clause (c). 

(f) The burden of proof is throwm on the 
tax paj’er where the income returned is less 
than SO per cent of the income assessed. 

(g) There was no time limit for commence- 
ment of penalty proceedings under tlie 1922 
Act. Tliis Act requires penalty proceedings 
to be commenced before the completion of 
those proceedings in which the Income Tax 
Officer or the Appellate As.sistant Commis- 
sioner is satisfied that the default attracting 
a penalty has been committed (S. 275). 

(h) There was no time h'mit in the 1922 
Act for the passing of penalty order, bu^_a 
time limit is now imposed by Section 275. 

(i) No prosecution could be instituted 
under the 1922 Act in respect of the same 
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facts on wliich a penalty was imposed. Under 
this Act a penalty can be imposed and a 
prosecution launclied on the same facts.” 
There can be no doubt that some chanRes 
are advantageous to the assessees but on the 
whole the penalty provisions in the new Act 
appear to «s to be definitely more harsh and 
stringent for the foUowing reasons; 

(i) Under Uie old Act, no penalty could 
be imposed by the Income Tax OfScer with- 
out the pnor approval of the Inspecting 
Assistant Commissioner of Income Tax. 
Under the new Act no such previous per- 
mission is required, except that in eases of 
concealment of income, the penalty is im- 
posed by the Inspecting Assistant Commis- 
sioner of Income Tax himseD, where the 
minimum imposable penalty exceeds Rupees 
1,000/-. It is true that in big cases of con- 
cealment, the penalty is to be imposed by a 
higher officer. But this little advantage is 
offset by the fact that the assessee loses the 
right of appeal to the Appellate Assistant 
Commissioner of Income-tax because against 
the order of the Inspecting Assistant Com- 
missioner of Income-tax only one appeal is 
provided to the Income Tax Appellate Tri- 
bunal: (vide Section 253 (1) (b) of the new 
Act). 

(lO In cases involving concealment of in- 
come, the minimum penalty provided by 
clause (ui) of Section 271 (1) is equal to 
the amount of income in resnect of which 
particulars have been concealed or inaccurate 
particulars have been furnished, the maxi- 
mum being twice that amount. This 
measure of penalty is undoubtedly drastia 
It can work great hardship in petty cases. 
For example, in a case where the income 
shosvn in the return is Rs. 2,000/- which Is 
below the taxable Umits and the assessment 
comes to be made at Bs. 10,000 /-, the 
minimuni penalty imposable would be 
Rs. 8,000/-, maximum being Rs. 16.000/, 
even thougli the tax wliich the assessee may 
have trira to evade would be about 
Rs. 500/-. Under the old Act the maximum 
penalty of Rs. 750 could have been imposed 
in such a case even though the assessee 
could have been let off with a nominal 
penalty of Rs. 50 or so, there being no mini- 
mum limit. 

(iii) By the Finance Act of 196-1, rivo 
significant changes have been made in Sec- 
tion 271: 

The word ‘deliberately* has been omitted 
from Clause (c) and an explanation has been 
added at the end of Clause (m). 

The combined result of these two changes 
is tbat an assessee would be liable to penalty 
for furnishing inaccurate particulars of in- 
come even if the inacairate particulars are 
furnished accidently and not dehberaldy. 
The newly added Explanation makes a drasbe 
change in the procMure inasmuch as the 
onus is cast upon the assessee where the in- 
come returned by him tnms out to be less 
than 80% of the income assessed. The pro- 
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ceedings for the imposition of penalty are 
of quasi criminal nature and under the old 
Act, it was a settled law that in penalty pro- 
ceedings the onus lay upon the Revenue to 
prove that income had been concealed or in- 
accurate particulars thereof had been furni- 
shed deliberately. This position no longer 
holds good. It is now settled law that the 
guarantee of equal protection applies against 
substantive laws as weD as procedural laws, 
(See: Lachmandas v. State of Bombay, 1952 
SCR 710 at p. 726 = (AIR 1952 SC 235 
at p. 242). State of West Bengal v. Anwar 
All. AIR 1952 SC 75 and AIR 1955 SC IS. 

(iv) The time limit faed for the imposi- 
tioti of penalty by Section 275 may seem- 
ingly appear to be beneficial to the assessees 
but in practice it would work to their dis- 
advantage. Under tlie old Act the imposi- 
tion of penalty, could he deferred until the 
assessment order giving rise to the penalty 
became final after the decision of the asses- 
sees* appeals etc. Under the new Act, how- 
ever, the Income Tax Officer shall be com- 
pel!^ to pass the penalty order, if the pro- 
ceedings ay way of appe.als etc. are not con- 
cluded within two years, nu-s xvould re- 
sult in multiplicity of proceedings and the 
assessee would be exposed to coercive pro- 
cesses of recovery in case be is unable to 
pay Ihc penalty within the prescribed time. 
Moreover, under the old Act even though 
no bmitation was fixed for passing the nenalty 
order, the appellate authonties as also the 
courts could mways intervene to give relief 
to the assessees, -where the nenalty xvas 
sought to be imposed after inordinate delay 
not attnbutnble to the assessees. This court 
in Mohd. AHq v. Income Tax Officer, Kan- 
pur. (1962) 46 ITR 452 (All) ouashed the 

E malty order which was passed after the 
pse of fourteen years, 

(v) The fixing of the mmimum amount of 
penalty is another feature which makes the 
provisioiw of the new Act more onerous. The 
Bombay Uigb Court in the case of Shakti ,-** 
Offset Works, (1967) 64 ITR 637 (Bom) 
(supra), has, at page 651 given an illustra- 
tfoo to demonstrate the drastic <»asequences 
of this provision showing that in a given case 
a penally of not less than Rs. 1,40,000 will 
have to be imposed as the mmimum penalty 
even though under the corresponding provi- 
sions of the old Act the penalty may have 
been a sum of Rs. 5,000 or even less. 

28. It is, of course, true that under sub- 
section {4A) of Section 271 added by the 
Income Tax Amendment Act of 1965 the 
Commbsioner has been vested with the 
power to reduce or waive the amount _ of 
minimum penalty imposable in cases falling 
under Clauses (i) and (iii) of sub-section (I) 
of Section 271 on conchtions enumerated 
thereiu. The eondih’ons themselves axe of 
onerous nature inasmuch as the assessee has 
to make a confession of concealment before 
the concealment is detected by the Incocao 
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Tax Officer and he has to pay or make ar- 
rangement for the pa^Tuent of the tax for 
die relevant assessment year. This provi- 
sion may seem to soften the rigour of the 
provision requiring the imposition of a mini- 
mum penalty, but the small advantage tliat 
it seems to confer upon assessees is more than 
offset by sub-section (4B) which provides 
tliat an order under sub-section (4A) would 
be final and shall not be called in question 
before any court of law or any other autho- 
rity. It is doubtful if an assessee would 
avail himself of the remedy provided in sub- 
section (4A) firstly because the conditions 
imposed are onerous and secondly because 
once he moves in that direcHon, he places 
himself entirely at the mercy of the Com- 
missioner against whose order he will have 
no remedy whatsoever. 

29. At this stage it may be mentioned 
that clause (iii) of sub-section (1) prescribing 
the minimum amount of penalty in cases of 
concealment equal to the amount of income 
concealed came into force with effect from 
April 1, 1968 after its amendment -by Finance 
Act of 1968 and would not ordinarily be ap- 
plicable to the pending assessments for the 
assessment years prior to 1962-63 covered 
by Clause (g) of sub-section (2) of Sec. 297 
because the assessments for those years would 
normally be completed before March 31, 
1966 and the penalty proceedings would also 
be completed before March 31, 1968 by 
reason of the period of limitation prescribed 
for assessment and imposition of penalty 
(four years for assessment under the old Act 
and two years for penalty under the new 
Act). But this amended provision would 
catch in its net the assessments which are 
set aside on appeal or revision and are to 
be made afresh and also the cases where 
die penalty is imposed by the Appellate A.ssis- 
tant Commissioner of Income Tax where the 
reassessment is made or the appellate pro- 
ceedings are concluded after April 1, 1968. 
This would bring about yet another sub- 
classification amongst the assessees other- 
wise similarly situated. So long as Clause (c) 
is on the Statute book, such a situation can- 
not be prevented and there apnears to be 
no good reason why persons falling in the 
above sub-classification .should be subjected 
to die drastic treatment envisaged by the 
amendment of 1968. It is true that the peti- 
tioner does not fall in that category and in 
its case the penalty was imposed under the 
law as it stood prior to the amendment of 
1968. That, however, makes no difference 
because in testing the constitutionality of a 
provision on the touchstone of Article 14 
we are entitled to take into consideration 
all the consequences that may flow from the 
operation of the offending provision. 

30. Assuming that the amendment of 
1968 is to be left out of consideration, the 
position would be no better. Clause (iii) be- 
fore its amendment stood as under: 


“(iii) in the cases referred to in clause (c), 
in addition to any tax payable by him a sum 
which shall not be less than twenty percent, 
but which shah not exceed one and a half 
times the amount of the tax, if any, which 
would have been avoided if the income as 
returned by such person had been accepted 
as the correct income.” 

Tire ma.ximum limit is the same as under the 
old Act, but the condition with regard to 
the minimum penalty makes this provision 
more onerous, as we have aheady shown 
above. 

31. The last major difference between 
the two sets of provisions is that while under 
the old Act immunity was given to an asses- 
see from prosecution for a default in res- 
pect of which a penalty was imposed upon 
him (section 28 (4)) there is no such im- 
munity under the new Act, so that for the 
same default an assessee may be penalised 
under Chapter XXI and may also be pro- 
secuted and punished rmder Chapter XXTT. 

32. It is true that Clause (g) makes only 
the penal provisions of the new Act appli- 
cable and die provisions for prosecution con- 
tained in Chapter XXII. would not be at- 
tracted in pending cases. But in cases gov- 
erned by Clause (g) the prowsion for pro- 
secution contained in Section 52 of the old 
Act would be attracted by virtue of Sec- 
tion 6 of the General Clauses Act as has 
been held by the Supreme Court in T. S. 
Baliah v. T. S. Eangachari, Criminal Appeals 
Nos. 130 to 133 of 1968, D/- 12-12-1968 = 
(reported in AIR 1969 SC 7011. The im- 
munity granted by Section 28 (4) of the old 
Act would not be available in such case be- 
cause the immunity under that provision is 
extended only to cases where penalty is im- 
posed under the old Act. In cases falling 
under Clause (g) the penalty is imposable 
under the new Act. 

33. Mr. Copal Behari, learned counssl 
for the Department drew our attention to 
the fact that with regard to tire penalty for^ 
non-pajanent of tax, the new Act is more' 
liberal inasmuch as an appeal against such 
a penalty can be filed without depositing 
the arrears of tax while under the old Act 
such an appeal was available only after the 
tax had been paid. This, no doubt, is a minor 
advantage to the assessees but it has no 
impact on the quantum of penalty. It mere- 
ly makes the remedy of appeal more effica- 
cious. We, tlierefore, hold that Clause (g) 
of Section 297 (2) is ultra vires. 

34. The fourth and the last contention 
on behalf of the petitioner is that even if 
Clause (g) of sub-section (2) of Section 297 
of the new Act is intra vires. Section 271 
is inapplicable in terms and no penalty could 
have been imposed under that section. This 
contention of the learned counsel also ap- 
pears to be well founded. 

35. According to its opening words Sec- 
tion 271 applies only if the Income-tax 
Officer or the Appellate Assistant Commis- 
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sioner, in the course of any proceeding under 
this Act”, is satisfied that any person has 
committed the defaults enumeratea In CIs. (a) 
to (c) of sub-section (1) of that section- The 
reference to "this Act” is to the new Act. 
The condition precedent for an action under 
this section, therefore, is the satisfaction of 
the ofBcer concerned in the course of pro- 
ceedinns under the new Act. It has been 
noticed above that by virtue of Clause (a) 
of sub-section (2) of Section 297, the pend- 
ing cases where the return was filed pnor 
to April I, 1962, were to be disposed m in 
accordance with the provisions of the old 
Act. In such cases there would be no pro- 
ceedings under the new Act. In the instant 
case abo the assessment was made under 
the old Act and the ajipeal was also insti- 
tuted and disposed of under the old Act. 
The Appellate Assbtanf Commissioner of In- 
come-tax who initiated the penalty proceed- 
ings and levied the penalty came to oe satis- 
fied about the conc^ment of income by the 
petitioner only in the coune of the appeal 
which admittedly was under the old Art. In 
fact, no procec^ngs can be said to have 
been pending before him under the new Act. 
In the circumstances the initiation of the 
proceedings under Section 274 and the levy 
of penalty under Section 271 of the new Act 
was without jurisdiction. 

86. It was suggested by the learned 
counsel for the opposite parties that the 
satisfaction referred to in Section 271 (1) 
may be reached by the authority coDce m ea 
during the course of the proceedings for the 
imposition of penalty itself and that such 
proceedings can be initiated by a notice under 
5. 274 of the new Act. This contention 
is plainly wrong. A bare reading of Ac- 
tion 271 shoNvs very clearly that the proceed- 
ings referred to in Section 271 during the 
course of which the authority concerned is 
to be satisfied about an assessce having 
rendered himself liable to penalty are pro- 
ceedings other than the penally proceedings. 
In fact, the penalty proceedings are taVea 
in consequence of those proceroings. This 
b borne out by Section 275 which says that 
no order imposing a penalty shall be passed 
after the expiration of two years &om 
the date of the completion <rf Uie 
proceedings in the course of whicn the 
proceedings for the imposition of penalty 
have been commenced. A similar phraseo- 
logy is to be found in Section 28 of the old 
Act. Under that provision abo the penalty 
could be imposed if the officer concerned 
was satisfied during the course of any pro- 
ceeding that an assessee had rendered him- 
self liable to penalty. There is ample autho- 
rity for the proposition that when penalty 
b to be levied by the Income-tax OfUcer, the 
proceedings in the course of which he b to 
be so satisfied mean the assessment pro«*d- 
ings and similarly the Appellate Assbtant 
Commbsioner of Income Tax and the Income 
Tax Appellate Tnbunal have to be satisfied 
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in the course of appellate proceeding pend- 
ing before them. There was some aouht as 
to the time when penalty proceedings could 
be initiated. It was iield by some High 
Courts that the officer imposing the penalty 
had to initiate the penalty proceedings 
fore the proceedings giving rise to the 
penalty w’ere completed. 

37. The Supreme Court in Commissioner 
of locome-tax, Madras v. S. V. Angidi 
Chettiar. (1962) 44 1TB 739 = (AIH 1962 
SC 970) has set at rest that controversy by 
holding that the satisfaction has to be ac- 
quired during the assessment proceedings 
where tlie penal^ b to be imposed by the 
Income Tax Officer. Reference may be 
mode to the following observations at page 
745 (of ITR) = (at p. 974 of AIR): 

"The power to iroiiose penalty under Se^ 
tioo 28 depends upon the satisfaction of the 
Income Tax Officer in the course of pro- 
ceedings under the Act; it cannot be exer- 
cbed if he is not satisfied about the existence 
of conditions speafied in Clause (a), (b) or 
(rt before the proceedings are concluded. 
Tbe prDcee<ling to levy penalty has. how- 
ever, not to be commence by the Income 
Tax Officer before the comnletion of the 
assessment proceedings by llie Income Tax 
Officer. Satisfaction before conclusion of the 
proceedings under the Act, and not the bsue 
of notice of initiation of sny step for im- 
posing penalty b a condition for the exer> 
cise of the jurbdiction. There b no evi- 
dence on the record that the Income Tax 
Officer was not satisfied in the course of the 
assessment proceeding that the firm had con- 
cealed its income. The assessment order b 
dated the lOtb of November. 1961, and 
there b an endorsement at the foot of the 
assessment order by the Income Tax Officer 
that action under section 28 had been taken 
for concealment of income indicating clearly 
that the Income Tax Officer w’as satislied in 
the course o£ the assessment proceeding that 
the finn had concealed its income.” 
Moreover, in the instant case the contention 
that the Appellate Assistant Commbsioner 
was satisfied aljout the default of the asses- 
see in proceedings other than the appellate 
proceeding pending before him b factually 
incorrect inasmuch as in paragraph 24 of hb 
appellate order dated April 5, 1965 bo re- 
corded hb satbfaction thus; 

“Since the assessee has concealed the parti- 
culars of hb income and has deliberately 
furobhed inaccurate particulars thereof, a 
notice under Section 274 of the Income Tax 
Act, 1961 has abo been bsued to doiv cause 
why penalty may not be imposed under Sec- 
tion 271 (1) (c) of the Act." 

Tbb shows very clearly that hb satisfaction 
was reached during the hearing of the ap- 
peal and he recorded the same in the ap- 
pellate order itself. 

SS. We are abo unable to agree with 
the argument that Section 297 (2) (g) b a 
charging section in the sense that penalty* 
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can be imposed by its own force. Notwith- 
standing, the use in this provision of the 
expression “any such penmty may be im- 
posed under this Act”, it is merely an en- 
abling prowsion. It provides for neither 
the measme of penalty nor does it contain 
the defaults in respect of which penalty may 
be levied nor indeed does it specify the autho- 
rities empowered to lew tbe penalty. All 
these provisions are to be found in Chap- 
ter XXI which becomes applicable by \Trtue 
of this provision. 

39. The view that we are taldhg is sup- 
ported by the Bombay High Comt in (1967) 
64 ITR 637 (Bom); by the Gujarat High 
Court in Commr. of Income Tax v. Hira Lai 
Mohan Lai Shah, (196S) 69 ITR 312 (Guj) 
and D. M. Mansavi v. Commr. of Income 
Tax, (1969) 72 ITR 17 (Guj) and by the 
Calcutta High Court in its unreported deci- 
sion in Narendra Sharma v. Income Tax Offi- 
cer, Matter No. 213 of 1966, D/- 5-3-1969 
(Cal). 

40. With respect we cannot subscribe to 
the contrary wew taken by this Court in 
Madan Mohan Damma Mai, (1968) 70 ITR 
293 (All) (supra); by the hladhya Pradesh 
High Court in Kishan Lai v. Commr. of In- 
come Ta.x, M. P., (1967) 64 ITR 285 (Madh 
Pra) and in Commr. of Income Tax v. 
Champalal Sulduam, (1969) 72 ITR 417 = 
(AIR 1969 Madh Pra 72) and the Delhi High 
Court in its unreported decision in M/s. Jain 
Brothers v. Um'on of India, Civil Misc. Writ 
No, 1247 of 1967, D/- 24-2-1969 (Delhi). 

41. Lastly it was contended that no in- 
justice had been caused to the petitioner in- 
asmuch as tlie penaltjf of Rs. 10,000 ulti- 
mately lewed by the Tribunal was less than 
the minimum of 20% prescribed by Sec. 271 
and, therefore, this Court should not inter- 
fere. We are not impressed by tliis argu- 
ment. Justice has to be done in accordance 
with law. If the penalty has been imposed 
•uath the aid of a provision which is uncon- 
stitutional and under a law which is inap- 
plicable, the penalty is clearly unauthorised 
and vdtliout jurisdiction and cannot be up- 
held even if the amount of penalty happens 
to be less than the minimum prescribed under 
the law. tyTietlier the penalty could be 
levied under tlie old Act is a question which 
does not arise in this case and need not be 
decided. Moreover, it is not possible to 
speculate as to what would have been the 
amount of penalty if tlie petitioner had been 
proceeded against under the old -Act. In 
the circumstances, we are not prepared to 
accept the suggestion tliat tlie petiHoner has 
not been prejudiced or that no injustice has 
been caused to him. 

42. For the reasons stated above, we 
allow this petition and quash the order of 
the Appellate Assistant Commissioner dated 
December 31, 1966 (Annexure 6) and the 
order of the Income-tax Appellate Tribunsu 
dated December 17, 1967 (Annexiue 7) and 


direct that the amount of penalty, if realised 
be refunded to the petitioner. The other 
reliefs claimed by the petitioner are refused, 

43. In the circumstances of the case, we 
make no order as to costs. 

SATTSH CHANDRA, J. ; 44i A Bench 
of this Court referred this writ petition to a 
Full Bench principally because it involved the 
constitutional vires of Section 297 (2) (g) of 
the Income-tax Act, 1961. 

45. The petitioner is a partnership firm. 
It runs a flour, oil and rice mill at Bareilly. 
For the assessment year 1959-60 the firm 
filed a return on 29th December, 1959, show- 
ing a net profit of Rs. 22,674. On 1st 
Februar 3 % 1962, the firm filed a rewsed re- 
turn showdng an overall loss of Rs. 3,9-10. 
The Income-tax Officer on 30th March, 1964, 
assessed the petitioner on a total income of 
Rs. 82,662. The petitioner preferred an ap- 
peal. At the hearing of the appeal the In- 
come-tax Officer brought to the notice of 
the Appellate Assistant Commissioner that 
there were several discrepancies behveen the 
assessee’s bank pas.s-books and the bank ac- 
count in the Kliata Bahi. The Commissioner 
asked the Income-tax Officer inter alia to 
check the bank accounts in the assessee’s 
ledger for the financial year 1958-59 with 
their pass-books and submit a detailed re- 
port in regard to the discrepancies if any. 
The Income-tax Officer submitted a report 
on 30th December, 1964. The Appellate 
Assistant Commissioner felt that there were 
large amounts of undisclosed income. He 
consequently issued a notice of enhance- 
ment to the assessee on 14th January. 1965. 
The petitioner firm in its reply to the notice 
admitted concealment to the e.xtent of 
Rs. 56,000. The Commissioner e.xamined 
the matter in detail and came to tlie con- 
clusion that the une.xplained amounts of 
deposits, remittances and expenses came to 
Rs. 1,03,500. Tliis represented the peti- 
tioner’s concealed income from undisclosed 
sources. Ultimately he assessed the peti- 
tioner’s total income at Rs. 1,69,350. At the 
end of his order dated 5th April, 1965, the 
Commissioner held that since the assessee 
had concealed the particulars of its income 
and deliberately furnished inaccurate parti- 
culars thereof, a notice under Section 274 
of the Income-tax Act, 1961, U'as also being 
issued requiring the assessee to show cause 
why penalty may not be imposed under Sec- 
tion 271 (i) (c) of the Act. The same day 
die requisite notice was issued to the asses- 
see. 

46. ’The petitioner went up in appeal to 
tlie Tribunal. ’The Tribunal by its order 
dated ISth June, 1966, reduced the amount 
of income from undisclo.sed sources, xx-hich 
xvas fi.xed by the Commissioner at 
Rs. 1,03.500 to Rs. 80,000. It also made certain 
alterations in other items and the total asses- ■ 
sable income of the petitioner was fi.xed at 
Rs. 1.07.902. 
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47. On 29th December, 1966, the peti- 
tioner filed a reply to the penalty notice. lie 
took the plea that in \ie’A' of the assessable 
income as finally determined by the Tnbunal 
and in view of the fact that certain items 
were still disputed by way of reference, if 
the disputed amounts are excluded, then the 
income as finaUy determined by the Tnbunal 
remains the same as assessed by the Income- 
tax Officer. As the firm had already been 
heavily assessed, it requested that a lenient 
view of the case be taken and it may be 
exempted &om the imposition of penalty. 

48. In his order dated 31st December, 
1966, the Appellate Assistant Commissioner 
held that this is a case where concealment 
of income of at least Rs 80 000 had not only 
been established but also admitted by the 
assessee. It was & case of deliberate con- 
cealment of income to which clause (c) of 
Section 271 (1) of the Act was attracted. 
He imposed a penalty in the sum of 
Rs. 52,500. The Commissioner observed 
that this sum was equal to nearly l»aU of 
the maximum amount of penalty leviable In 
this case. The petitioner fell aggrieved and 
went up in appeal to the Tribunal Before 
the Tnouna] it was argued for the assessee 
that Section 297 (2) (g) of the Income-tax 
Act, 1961, violated Article 14 of the Consti- 
tution. Tins plea was repelled by the Tri- 
bunal on the strength of the Supreme Court 
decision in (I960) 60 ITR 112 = (AIR 1966 
SC I0S9) in which it was held that the 
authorities created under a statute could not 
consider questions rebting to the constitu- 
tional vires of that Act The Tnbimat, there- 
fore. declined to go into this question. On 
the basis of severm decided cases of various 
Higli Courts, the Tnbunal held that the find- 
ings reached in assessment proceedings as 
to the undisclosed income, were prima fade 
sufficient to support a finding on that ques- 
tion in penalty proceedings, though such 
findings are not conclusive. It then obser- 
ved that “the assessee has not brought on 
record any material to show that the find- 
ing arrived at in the assessment proceedings 
was erroneous". H held that those findings 
were rightly acted upon in these proceed- 
ings. The Tribunal observed that alter pv- 
ing anxious thought to the question of the 
amount of penalty the ends oi justice would 
be met by imposing a penalty of Rs. 10,000 
only. This order of the Tribunal dated 17lh 
DecembCT, 1967, is sou^t to be quashed 
in the present writ petition. 

49. It appears that the pedb'oner applied 
for reference to the High Court of several 
questions of bw arising out of the TribunaTs 
Older passed in the assessment proceedings. 
The Tribuni on JSth September, 1967, re- 
ferred one question of law relating to the 
credit iMlance in the petitioner's sales, tax 
account, which had been treated as on fo- 
• come. The petitioner filed an application in 
this Court under Section 66 (2) of the In- 
come-tax Act. 1922, for reference of two 


other questions of bw relating to items •! 
income which had been added to the trad- 
ing account and on account of the personal 
expenses of the partners. No other finding 
appears to have been challenged in this ap- 
plication. This application was rejected hy 
this Court on 13lh February, 1968. 

50. In the writ petition the petitioner has 
prayed that the order of the Appellate Assis- 
tant Commissioner as well as ot the Tribunal 
passed in assessment proceedings be quashed 
in so far as they relate to the addition of in- 
come on the finding that it was concealed 
income from undisclosed sources. The order 
of the Commissioner merged in that of the 
TribunaL The order of the Tribunal dated 
I8lh June, 1966, was specifically questioned 
by the petitioner by way of an application 
under Section 66 (2). "This Court ^missed 
that application on 13th February, 1968. 
Thus, the orders on the regubr assessment 
side have become final so far as this Court 
is concerned. They cannot he questioned in 
this Court even under Article 226 of the 
Constitution. 

51. Mr. Raja Bam Aearsval. appearing 
for the petitioner attacked the orders passed 
in penalty proceedings on the following 
grounds: — 

1. The finding that there was concealmao! 
of income in the assessment proceedings was 
without jurisdiction and could not fora the 
basis of penally proceedings. 

2. Seebon 297 (2) (g) of the Ineooit-tax 
Act, 1961, violates Article 26 (1) of Ac 
institution. 

3. Section 297 (2) (g) infringes the guma- 
tee of equality enshrined in Art. 14 of the 
Constitution. 

4. Section 271 of the Act was inappli- 
cable. 

52. In my opinion the petitioner is nofj 
entitled to raise the first ground. Thai 
Income-tax Act provides for a reference for 
the opinion of the High Court of a question 
of bxv arising out of the order of the Tribo- 
nal- The Supreme Court in Commr. of In- 
come Tax V. Scindia Steam NaWgation Co. 
Ltd, (1961) 42 ITR 5S9 = (AIR 1961 SC 
1633) held that a nuestion of bw not raised 
before the Tnbunal and not dealt with by 
it in its order cannot be said to arise out cn 
its order, even if on the facts of the case 
stated in the order, the qtieslion fairly arises. 
The same vieiv was taken by the Suprema 
Court in Ramanathan Chettiar v. Commr. of 
Income Tax, (1967) 63 ITR 458 = (AIR 
1967 SC 657 and T. D. Kumar and 
Brothers (P.) Ltd. v. Commr. of Income 
Tax. (1967) 63 ITR 67 (SC), men Parlb- 
ment has enacted that a question of bw 
might to be raised before the Tribunal be- 
fore the High Court can give an opinion c* 
it, it will not be right for this Court to 
circumvent the legislative mandate, by exer- 
cising the discretional jurisdiction in favour 
of an assessee who did not raise the question 
before the TirbunaL either in the assess-* 
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ment or the penalty proceedings, and who 
has not in the present petition given any 
explanation for the omission. This Court 
has held that a litigant is not entitled to raise 
a question of jurisdiction for the first time 
in a writ petition unless he satisfactorily ex- 
plains why he did not raise the plea before 
the appropriate authority. (See J. K. Iron & 
Steel Co. Ltd. v. Labour Appellate Tribunal, 
AIR 1953 AU 624, Supdt. of Police v. R. M. 
Sin^ AIR 1959 All 710 and K. N. 
Halwai v. Registrar Co-operative Society 

U. P. (Reljdng on Pannalal Binjraj v. Union 
of India, AIR 1957 SC 397 at p. 412) ). 

5S, Clause (g). Section 297 (2) of the 
Income-tax Act, 1961, makes the new Act 
applicable to penalty proceedings in respect 
of an assessment for the year ending on 31st 
March, 1962, or any earlier year, provided 
the assessment is completed on or after 1st 
April, 1962, It was urged that this provi- 
sion violates Article 20 (1) of the Consb'tu- 
tion because the new Act prowdes for a 
greater penalty than that which might have 
been inflicted under the law in force at the 
time of a commission of the offence. Sec- 
tion 28 of the 1922 Act did not prescribe 
any minimum, whereas clause (iii) of Sec- 
tion 271 (1) (c) of the 1961 Act prescribes 
that a minimum of 20 per cent of the penalty 
must be imposed. The maximum penalty 
is the same under the old as well as the 
new Act for some classes of defaults, while 
it is lower now for other classes. Even this 
minimum can be waived or reduced by the 
Commissioner under Section 271 (4-A). Pre- 
viously it was left to the Income-tax OfScer 
to determine tlie reasonable amount of 
penalty to be awarded in each case, but 
under the new Act, Parliament by fixing a 
minimum seems to say that an\i:hing below 
it Avill not be reasonable. Tliis is only guid- 
ing the discretion of tlie officer, and not im- 
posing a greater penalty. 

54. The Supreme Court in K. Satwant 

V. State of Punjab, (1960) 2 SCR 89 at pp. 
Ill, 113 = (AIR 1960 SC 266 at pp. 276, 
277) held that a law which prorides for a 
minimum sentence of fine on conviction can- 
not be read as one which imposes a grea'^er 
penalty than that which might have been 
inflicted under the law under which there 
was no limit as to the extent of the fine. 
This Court in (1968) 70 ITR 293 (All) and 
the High Courts of Kerala in P. Ummali 
Umma v. Inspecting Assistant Commr. of 
Income-tax, (1967) 64 ITR 669 (Ker) and 
Bombay in (1967) 64 ITR 637 (Bom) and 
Rajasthan in Indra & Co. v. Union of India, 
(1967) 64 ITR 664, have held that the 
Act of 1961 does not proride for a greater 
penalty. So, Article 20 of the Constitution 
is not violated. 

55. But assuming that tlie new Act tends 
[to impose a greater penalty, yet Article 20 
[would not be attracted to penalty proceed- 
'ings. Article 20 (1) states: — 


“20 (1) No person shall be convicted of 
any offence except for violation of a law 
in force at the time of tlie commission of 
the act charged as an offence, nor be sub- 
jected to a penalty greater tlian tliat winch 
might have been inflicted under tlie law in 
force at the time of the commission of the 
offence. 

(2) No person shall be prosecuted and 
punished for the same offenee more than 
once ” 

The Supreme Court in AIR 1953 SC 325 
observed that: — 

“Article 20 (2) incorporates within its scope 
the plea of ‘autrefois convict’ as known to 
the British jurisprudence or the plea of 
double jeopardy as known to the American 
Constitution but circumscribes it by provid- 
ing that there should be not only a prose- 
cution but also a punishment in the first in- 
stance in order to operate as a bar to a 
second prosecution and punishment for the 
same offence.” 

It held that the article contemplates proceed- 
ings of the nature of criminal proceedings 
and the prosecution in this context means an 
initiation of proceedings of a criminal nature. 
The first part of Article 20 (1) prohibits a 
conviction while the second part deals irith 
penalty that may be inflicted on conviction. 
The word “penalty” has been used to denote 
the sentence of punishment. Like sub-arti- 
cle (2), sub-article (1) also contemplates pro- 
ceedings of a criminm nature. 

5C. It is well known that the Legislature 
can impose both a criminal as ivell as civil 
sanction for the same act or omission. In 
Halvering v. Mitchell, (193S) 303 US 391 
it was held tliat civil sanctions are provided 
primarily as a safeguard for the protection 
of the revenue and to reimburse the Gov- 
ernment for the heavy expense of investiga- 
tion and the loss resulting fiom the tax-payer’s 
fraud. Similarly Jackson J. said in Spies v. 
United States, (1943) 817 US 492 that the 
civil sanction consists of additions to the tax 
upon determinations of fact made by an ad- 
ministrative agency and with no burden on 
the Government to prove its case beyond a 
reasonable doubt, whereas criminal sanction 
consists of penal offences enforced by the 
criminal process in the familiar manner. In- 
vocation of one does not exclude resort to 
the other. Relying upon these decisions the 
Kerala High C ourt in P. Ummali Umma’s 
case, (1967) 64 ITR 669 (Ker) held that tlie 
object of the penalty proceedings was to 
render evasion unprofitable and to secure to 
the State compensation for damages caused 
by attempted evasion. 

57. Chapter XXI of the 1961 Act deals 
with penalty. A separate chapter No. XXII 
prorides for offences and prosecutions. 
Penalty is imposed by tlie revenue authori- 
ties. Prosecution for the offences has to he 
launched, in view of Section 292, in the 
regular criminal court, winch alone can con- 
vict and sentence. The authorities impose 
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penalty if they are satisfied that a dchiult 
has been committed. The revenue does not 
have to prove its case beyond all reason- 
able doubt. In prosecution under Chap- 
ter XXII the Revenue will have to pro\’e 
its case beyond all reasonable doubt, because 
that is a fundamental pnnciple prevailing in 
the criminal courts. All these features indi- 
cate that prosecutions under Chapter XXII 
are criminal proceedings, but penalty pro- 
ceedings constitute a civil sancbon. They 
are Revenue in nature, to which Art. 20 of 
the Constitubon does not apply. 

58. The next submission of Mr. Agaiwal, 
learned counsel for the petitioner, was that 
section 297 (2) (g) of the Act violated Arti- 
cle 14 of the Constitution It was urged 
that the penalty provisions of the 1961 Act 
are more onerous and adverse to the assessee 
in comparison to the penalty provisions of 
the 1922 AcL Section 297 (2) (g) classifies 
assessees for application of the 1961 Act 
without any reasonable basis The vice of 
disenminahon is hence imported into this 
provision. The learned counsel relied upon 
the decision of the Bombay High Court In 
(1967) 64 ITR 637 (Bom) where this sub- 
mission was accepted 

50. Section 297 of the Income-taT Act of 
1961 provides for repeals and savings. Sub- 
section (1) repeals the Income-tax Act of 
1922 Sub-section (2) mentions the saving 
clauses. Clauses (a), (0 and (g) are rele- 
vant. They state— 

“2. Notwithstanding the repeal of the 
Indian Income-tax Act, 1922 (XI of 1922) 
(hereinafter referred to as the repealed 
Act);— 

(a) where a return of income has been 
Bled before the commencement of thb Act 
by any person for any assessment year, pro- 
ceedings for the assessment of that person 
for that year may be taken and contiaued 
as if this Act had not been passed; 

(f) any proceeding for the imposition of a 
penalty in regiecl of any assessment com- 
pleted before the 1st day of April, 1962. 
may be initiated and any such penalty may 
be imposed as if thb Act had not been pass- 
ed; 

(g) any proceeding for the imposition of 
a penalty in respect of any assessment for 
the year ending on the 31st day of March. 
1962, or any earlier year, M’hich is completed 
on or after the 1st day of April. 1962, may 
be initiated and any such penalty may bo 
imposed under this Act; 

These provisions classify the application of 
the nesv Act on the basis of the date of filing 
the return for purposes of assessment pro- 
ceedings, and the aafe of the completion of 
the assessment, for purposes of initiating and 
imposing penalty. 

CO. In AIR 1952 SC 75 S. R. Das. T. 
(pace 93) observed that Article 14 forbids 
class les'slah'on in the sense of maHng im- 
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proper discrimination by conferring privi- 
leges or imposing liabilities upon persons 
arbitrarily selected out of a large number of 
other persons similarly situated In relation 
to the privileges sougnt to be conferred or 
the liability proposed to be imposed. The 
question hence would be whether the new 
Act confers greater privileges on the Reve- 
nue or imposes more onerous liabilities on 
the assessee than the 1922 Act^ If no, Arti- 
cle 14 will not be attracted. 

61. In the present case we are concern- 
ed with the provisions of the 1961 Act ss 
it stood prior to the 19GS amendments. The 
acts and omissions for which penalty can be 
levied arc the same under both the 1922 
and the 1961 enactments. In matters of 
procedure and consequence the two Acts 
differ. 

62. Kanga and Falkhivala's Commentary 
on the 1961 Act (5th Edition, p. 938) 
states: — 

“The main changes effected by this section 
namely Section 271 and Sections 274 and 
275 are as follov/s: — 

(a) UnLke Section 28 of the 1922 Act, 
this section does not confer any power on 
the Appellate Tribunal to impose a penalty. 

(b) In cases of concealment of income 
where the minimum penalty imposable ex- 
cels n$. 1,000 the Inspecting Assistant Com- 
missioner alone is empowered to impose a 
penalty (S. 274 (2)), whereas under the 1922 
Act the Income-tax Officer had the power 
to impose a penalty even in such cases. 

(c) Under the 1922 Act the Income-lax 
Officer could not impose anv penalty with- 
out the previous approval of the Inspecting 
Assistant Commissioner. Under this Act the 
Income tat Officer does not have to take 
tlie sanction of the Inspecting Assistant Com- 
missioner in any case. 

(d) This section provides that in certain 
cases if any penalty is imposed, it should 
not be less than the minimum prescribed; 
there was no such minimum prescribed under 
the 1922 Act. 

(e) Tlie maximum penalty imposable has 
be^ reduced in cases falling within Cls. (a) 
and (b) of Section 271 (1). 

(f) There was no time limit for commence- 
ment of penalty proceedings under the 1922 
Act. This Act requires penalty proceedings 
to be commenced before the completion of 
those proceedings in which the Income-to 
Officer or the Appellate Assistant Commis- 
sioner is satisfied that the default attracting 
a penalty has been committed (S. 275). 

(g) There was no lime limit in the 1922 
Act for the passing of a penalty order, but 
a time limit is now fmposM by Section 27o. 

(h) No prosecution could bo instituted 
under the 1922 Act in respect of the same 
farAs on which a penalty was imposed. Under 
this Act a penalty can be imposed and a 
prosecution launched on the same facts. 

Mr. Copal Behari, appearing for the 
Department, pointed out that in addition, it 
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may be stated that the minimum prescribed 
penalty can be waived or reduced by the 
Commissioner under the new Act (vide sec- 
tion 271 (4-A)). Another significant depar- 
ture relates to appeals. Under the prowso 
to Section 30 of die 1922 Act, no appeal lay 
against an order imposing a penal tj' under 
' Section 46 (1), unless the tax had been paid. 
There is no such fetter to the right of ap- 
peal against similar orders under the 1961 
Act. 

63. The Bombay High Comt in Shakti 
Offset case, (1967) 64 ITR 637 (Bom) held 
(page 650): — 

'Tn our opinion, tlie protecfion that is 
given to an assessee governed in the matter 
of penal proceedings under the -A.ct of 1922 
in the Income-tax Officer not being able to 
initiate proceedings or inflict penalties ex- 
cept after concurrence of the Inspecting Assis- 
tant Commissioner is a valuable guarantee 
given to the assessee. Similarly, the im- 
munity from prosecution on the basis of facts 
. which have led to a penalty being imposed 
•- under S. 2S of the Act of 1922, which is ab- 
sent from the provisions of the Income-tax 
Act of 1961, is a material departure from the 
scheme of liability for the penalty under the 
two Acts. These features along with the 
rovisions of punishment cannot therefore 
e lost sight of in a case where there is any 
ground for complaint of discrimination be- 
tween two assessees similarty situated.” 
Thus, the immunity from prosecution and 
sentence, and tlie inter-position of a superior 
officer like the Inspecting Assistant Commis- 
sioner for initiating penalty proceedings, 
were considered to be the main privileges 
available to the assessee under the old Act, 
which have been taken away by the new 
Act and, therefore, the new Act was held 
to be more onerous. 

64. The Act of 1961 is prospective. Sec- 
tion 297 (2) states the exceptions. Clause (g) 
makes the penalty provisions of this Act ope- 

^ rate retrospectively. ' Section 297 (2) does 
not touch Chapter XXII which deals with 
offences and prosecutions. This chapter also 
operates prospectively, and uall not apply to 
past acts or omissions. The prowsions in 
Chapter XXU. e.xpressly make acts and omis- 
sions mentioned in the various stated sections 
of die 1961 Act as offences. There is no 
provision an>nvhere in the 1961 Act^ which 
makes punishable, defaults or omissions in 
relation to the prowsions of the 1922^ Act. 
An assessee covered by Section 297 (2) (g) 
does not become liable to prosecution under 
the new Act. 

65. In the case of T. S. Baliah, C. A. 
Nos. 130 and 133 of 1968, D/- 12-12-1968 
= (reported in AIR 1969 SC 701) _ the 
Supreme Court has held that Section 29/ (2) 
was not e.xhaustive. There was nothin.g in 
that provision or in any other provision of 
the 1961 Act which expressed an intention to 
exclude the application of Section 6, General 
Clauses Act. Hence that section will apply 


to the repeal of the 1922 Act. The provi- 
sions of_ the 1922 Act, which provided for 
prosecution (hke section 52) would survive 
Ae repeal and would be available for deal- 
ing with the hability to prosecution incurred 
prior to the repeal. It may be said tliat 
since, in view of Clause (g) of Secfa’on 297 (2) 
penalty would be imposable on him under 
the 1961 Act, his case would not be gov- 
erned by Section 28 (4) which provides 
that an assessee will not be liable to prose- 
cution for the same acts or omissions for 
wffich a penalty has been imposed “imder 
Ais section”. In such a case penalty is not 
imposed under Section 28 and, therefore, he 
will be liable to prosecution, though if his 
assessment had been completed before 1st 
April, 1962, he would have been immune 
from prosecution in view of Section 28 (4). 

66. According to this Supreme Court 
decision the prosecution provisions of the 
old Act survive die repeal. Section 28 (4) 
provides a condition precedent to the launch- 
ing of prosecutions. That section would 
necessarily survive the repeal. 

67. The hability to penalty is incurred 
under Section 28 when the default is com- 
mitted. But, tiiough the liability was in- 
curred under Section 28 of the old .Act, 
Clause (g) of Section 297 (2) enables the 
proceedings to be taken therefor under Sec- 
tion 271 of the new Act. Thus, the award 
of penalty is the result of the combined ac- 
tion of Section 28 of the old Act and Sec- 
tion 271 of the new Act. In die eye of 
law the penalty is imposed under Section 28 
read with Section 271. Thus, such a case 
would also be widiin the ambit of S. 28 (4) 
and where penalty has been so imposed, the 
assessee cannot be prosecuted on die same 
facts. Tlie assessee remains immune from 
prosecution as before. 

68. As regards the inter-position of the 
Inspecting Assistant Commissioner under the 
1922 Act, the position is, in my opinion, no 
worse under the new Act. Previously the 
Income-tax Officer had to refer every case 
to die Inspecting Assistant Commissioner for 
sanction to initiate penalty proceedings. After 
sanction he decided every' case himself. In 
view of Section 274 (2), in cases of con- 
cealment of income, which is really the sub- 
stantial head for imposition of penalty, the 
Income-tax Officer has to refer to the In- 
specting Assistant Commissioner ev'ery case 
entirely if the minimum penalty imposable 
e.xceeds Rs. 1,000. So except in petty cases, 
the Ineome-lax Officer cannot take action 
himself. A superior officer like the Inspect- 
ing Assistant Commissioner has to initiate 
and complete the proceedin.i^. So, in a 
majority of cases, the inter-position is more 
effective. The safeguard to die assessee is 
beneficial rather than onerous and he cannot 
complain of discrimination. 

69. In Charanjit Lai Cliowdhurv' v. Um’on 
of India, AIR 1951 SC 41. S. R. Das, J. 
(page 66) observed: 
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is plain that every classification is in 
some dejip-ee likely to produce some inequa- 
but mere production of inequality is not 
by itself enou^. The inequality produced, 
in order to encounter the challenge of the 
Constitution, must be ‘actually and palpably 
unreasonable and arbitTary”*. 

That being the test, could it be said that 
leaving to the Income-tax OfBcer the discre- 
faon to initiate proceedings himself in petty 
cases, is palpably unreasonable and arbi- 
trary? Before answering this query, the im- 
pact of the other changes, on the assessee, 
may also be noted 

70. Previously penalty proceedings could 
not only be initiated, but also completed, 
without any limit of time. The assessee was 
perpetually under this threat; but under the 
new Act they cannot be commenced after 
the completion of the proceedings, in the 
course or which the satisfaction was reached. 
Further, the new Act has imposed a limit 
of two years from the date of the comple- 
tion of the assessment, for completing penalty 
proceedings. In this respect Parliament has 
provided to the assessee, a safeguard of great 
magnitude Then, if an assessee has crossed 
through the stages of the Income-tax Officer 
and the Appellate Assistant Commissioner, he 
Is immune, because he is m no danger of fac- 
ing penal^ proceedings at the instance of 
the Appellate Tnbunal under the new Act. 
though he was liable to an action by the 
Tnbunal also under the 1922 Act This is 
another concession to the assessee. Again, 
under the old Act os assessee could not ap- 
peal against an order imposing penalty under 
Section 46 (1) without paying the tax, wnile 
under the ne%v Act be has an unfettered ncht 
of appeal against a similar order. Here also 
the Legislature has relaxed the provisions in 
favour of an assessee. These substantial 
safeguards given to an assessee, in my opin- 
fon, more than offset the sting of the loss 
of immunity from an action of penalty being 
taken by the Income-tax Officer himself in 
some cases. As seen above, the prescnbmg 
of a minimum does not impose a greater bur- 
den on the assessee. 

71. It may be said that previously the 
penalty was imposed by the Income-tax Offi- 
cer; the assessee hence had two ri^ls of 
appeal. Now the penalty is imposed by the 
Appellate Assistant Commissioner. He stands 
to lose a right of appeal. The new Act, 
therefore, adversely affects the assessee. This 
is true; but, on the other band, the assessee 
gains the advantage that the proceedings for 
penalty are not taken by the same officer 
who had already recorded a finding against 
the assessee on the question of concealment 
of income which is the basis for the penalty. 
Under the new Act the penalty proceeilings 
are initiated not only by a superior officer 
but by an officer who cannot be deemed to 
have pre-}udged the issue and who would a^ 
ply a fresh mind to the case. This, in my 


opinion, balances the loss of one right of ap- 
peal 

72. Looking broadly, Parliament did not 
change the substantive provisions. Penalty 
was even now imposable for the same zeis 
or omissions; but the machinery has been 
behtened to make the scheme more fair and 
efficient I am unable to bold that the new 
Act confers better privileges upon the reve- 
nue or imposed greater liabilities on the as- 
sessee on the topic of penalty. The inequa- 
hty produced by the new Act, if any, is not 
palpably unreasonable or arbitrary. Sec- 
tion 297 (2) (g) has not been enacted with 
an evil eye and an unequal hand. It does not 
import the vice of discrimination. 

73. Even if it is assumed for the sake of 
argument that the new Act is more prefudi- 
cial to the assessee. the further question would 
be whether the cl^sification is invalid. The 
Supreme Court has formulated several prin- 
ciples to determine the validity of classifica- 
tions for the purposes of Article 14 of the 
Constitution. It been laid down that: 


1. In permissible classificab'on mathemati- 
cal njccf>’ and perfect equality are not requir- 
ed. Similarly, not identity of treatment, is 
enough State of Bombay v. F. N. Balsara, 
1951 sen 682 at pp. 709-10 *= (AIR 1951 
SC 818 at pp. S2&S27) and 1952 SCR 284 
at pp. 349-50 = (AIR 1952 SC 75 at pp. 


2. "nie legislature is free to reeogniM de- 
grees of harm and may confine its restrictions 
to those cases where the need is deemed to 
be the clearest, (R. K. Dalmia v. Justice S. 
R. TendoDcar, AJR 1958 S’C 538, proposition 

m 

3. It must be presumed that the legislature 
understands and correctly appreciates the 
need of its owm i>eop]e, that its laws are 
fiirected to problems made manifest by ex- 
perience and that its discriminaU'ons are 
oased on adequate grounds. (Dalmia’s case, 
AIR 1958 SC 538 proposition (c)). 

4. In order to sustain the presumption of 
conslitutionali^ the Court may t^e into " 
consideration matters of common knowledge, 
matters of common report, the history of the 
times and may assume every state of facts 
which can be conceived (Dalmia’s case, AIR 
1958 SC 538 proposition (e)). 

5. The classification may be founded on 
different bases, namely, geographical or ac- 
cording to objects or occupations or the like 
(Dalmia’s case, AIR 1953 SC 538). 

6. Permissible classification must satisfy 
two conditions, namely, 

(0 it must be founded on an intellipble 
differentia which distinguishes persons or 
things that are grouped logelier from others 
left out of the group, and 

(ii) the differentia must have a rah'onal re- 
lation or nems to the object sought to be ao- 
hieved by the statute, (AIR 1951 SC 41, AIR 
1955 SC 191). 

7. If the two tests are satisfied it is not for 
the courts to see to the wisdom of the basis 
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for the classification. It may be demonstrat- 
ed that the scheme is not the best in the cir- 
cumstances, and the choice of tlie legislature 
may be shown to be erroneous, but the classi- 
fication wiU not be subject to judicial inter- 
ference on these grounds (vide Shah,. 
speaking for the majority in AIR 1967 SC 691 
t paragraph 27). 

8. A general classification cannot be justi- 
fied on the basis of exceptional cases: Civil 
Appeal No. 1832 of 1968, decided by the 
Supreme Court on 12-12-1968 (SC). 

(in other words, general classification can- 
not fail because of exceptional cases.) 

9. Tax Laws are not immune from .Arti- 
cle 14, but in the application of the princi- 
ples of classification the Courts, in view of 
the inherent complexity of fiscal adjustment 
to diverse elements, permit a larger discretion 
to the Legislature in the matter of classifi- 
cation. The power of the Legislature to 
classify is of wide range and fle.xibilit>' so 
that it can adjust its system of taxation in all 
proper and reasonable ways. (Khandige Sham 

L Bhat V. Agricultural Income-tax Officer, AIR 
1963 SC 591). 

Thus, it is for the legislature to choose the 
basis for classification. It is not for the 
Courts to judge whether the chosen basis was 
die best or the wisest or a different basis 
may have servmd the purpose better. 

74. The Courts are confined to seeing 
that die twin tests of differentia and nexus 
are satisfied. The classification would, there- 
fore, not be bad simply because the legisla- 
ture chose the event of completion of the 
assessment to be the basis of the classifica- 
tion of assessees, for penalty proceedings, 
fhou^ the date of the filing of the rehun 
ma}’’ have been better, and though the latter 
was fixed for classifying assessment proceed- 
ings. 

75. In (1968) 70 ITR 293 (All) this Court 
upheld the classification underlying Cl. (g) 
of Section 297 (2) of the Act Bishambhar, 

k Dayal, J. observed that: — 

“Since penaltj'' has to be calculated and 
then imposed according to die tax assessed, 
die penalty being proportionate to the tax, 
the imposing of penalty must necessarily fol- 
low the assessment. The question of impo- 
sition of penalty thus arises after the assess- 
ment has been completed and, tiiereforc, the 
revision that in cases where assessment has 
een completed after the new Act had come 
into force, the penalty would be imposed 
according to the new Act, appears to be a 
reasonable classification.” 

So, the event which enabled the imposable 
penalty to be found out was considered an 
intelligible differentia. It had, nexus, because 
it enabled the application of the new Act. 

76. It is well known that generally the 
finding regarding satisfaction that die_ de- 
fault attracting penalty has been committed, 
is recorded in the assessment order. The 
event of the completion of the _asses.sment 
hence crystallises or fixes the liability for 


drawing up proceedings for penalty. It fur- 
nish^ a material part of the cause of action 
for it. The fact that a material part of the 
cause of action has accrued before or after 
die commencement of the new Act is a qua- 
lity or characteristic or differentia which is 
intelligible, for founding the classification of 
assessees for initiating penalty proceedings 
under the old or the new Act. This differ- 
entia is rationally related to the object of 
Clauses (f) and (g), namely to apply the Act 
wliich was in force when penalty proceed- 
ings are normally to commence. In diose 
cases where the proceedings are to be drawn 
up after the commencement of the new^ Act, 
the proxisions of the new Act were made 
applicable. This classification satisfies the 
twin tests and is valid. The view of thii: 
Court in (1968) 70 ITR 293 (All) that Cls. (f) 
and (g) does not violate Article 14 of the Con- 
stitution has been accepted by the Delhi 
High Court in Writ Petn. No. 1247 of 1967, 
D/- 24-2-1969 (Delhi) and die Madhya Pra- 
desh High Court in Gopichand Sarjuprasad 
v. Union of India, (1969) 73 ITR 263 = 
(AIR 1969 Madh Pra 220). These Courts 
have dissented from the Bombay view ex- 
pressed in Shakti Offset case, (1967) 64 ITR 
637 (Bom). I think the consensus of opin- 
ion is better. 

77. Mr. Agarwal appearing for the peti- 
tioner relied upon the decision of the 
Supreme Court in AIR 1967 SC 691. There 
the majority struck doxvn Section 33 of the 
Payment of Bonus Act, 1965, as infringing 
Article 14 of the Constitution. Under it the 
classification was based on the pendency of 
disputes. It was held that diis basis was 
under the peculiar circumstances neither logi- 
cal nor reasonable. That case is, in my opin- 
ion, not apphcable because the classification 
in the present case is not dependent upon 
die pendency of a dispute, but upon the oc- 
currence of a material part of the cause of 
action for penalty proceedings. 

78. How'ever, a classification which is not 
valid for one purpose may nonetheless he 
valid for another. The classification of asses- 
sees on the basis of pending proceedings 
and fresh proceedings was upheld bj' the 
Supreme Court in AIR 1951 SC 97. Simi- 
larly a classification based on pending pro- 
ceedings was held valid by this Court in AIR 
1963 All 451. This case related to Sec. 8 
of the Income-tax (Amendment) Act of 1950. 

79. In M. Parmanand v. Addl. Income- 
tax Officer, AIR .1958 Mys 70, the Income- 
tax (Amendment) Act (XXV of 1953) was 
challenged as discriminatory. Tlie basis of 
classification for applying the amended Act 
was the event of the completion of the 
assessment The classification xvas upheld 
by the Mysore High Court. 

SO. The last submission raised on behal? 
of the petitioner was that Section 271 while, 
on its terms, does not apply to the present 
case. Under S. 271 (1) (c) penalty can be 
levied if the officer is satisfi^ (that the asses- 
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see has concealed income) in the course of 
proceeding under this Act. Hence, this 
section wul not apply where the sahsEaction 
is reached in the course of the proceedings 
under the 1922 Act, as in the present case. 
The second ground emphasised was that 
under Clauses (a) and of Section 271 (1) 
penalty can be imposed for omissions or de- 
laults in relation to the mentioned sections 
of the Act of 1961 alone and not for non- 
compliance \vith the provisions of the old 
Act. This submission was accepted by tiio 
Gujarat High Court in (1968) 69 ITR 312 
(Guj) and (1969) 72 ITR 17 (Guj), but 
was rejected by this Court in (1968) 
70 ITR 293 (All) and by the Madhya Pra- 
desh High Court in (1967) 64 ITR 285 
(Madh Pra) as well as in (1969) 73 ITR 263 
= (AIR 1969 Madh Pra 220), 

81. In Gopichand’s case. (1969) 73 ITR 
263 = (AIR 1969 Madh Pra 220) (supra) 
the Madhya Pradesh High Court held that 
after the commencement of the Act of 1961 
assessment proceedings initiated under the 
1922 Act were allowed to continue under it 
only by force of Section 297 (2) (a) of the 
Act of 1961, and hence they were proceed- 
ings under the 1961 Act itself; cons^uently, 
the satisfaction reached by the Income-tax 
Officer about the concealment of the income 
on the part of the ossessee attracting nenalty 
was in the course of proceedings unaer the 
1061 Act. With reject, this reasoning ap- 
peals to me. But the matter may be con- 
sidered from the alternative vie^v point that 
such proceedings are not “under tn^ Act." 

82. Section 297 (2) (g) not only autho- 
rises the initiation of proceedings but also 
expressly empowers the imposition of the 
penalty. It is hence in the nature of a charg- 
ing provision as welL It makes the penalty 
provisions operate retrospectively, because it 
empowers the imposition of penalty under 
the Act of 1961 lor defaults committed be- 
fore its commencemeDt. Section 271 on its 
terms authorises the levy of penalty if the 
satisfaction is reached in the course of assess- 
ment proceedings held under the Act of 
1961. Clause (g) however applies Sec. 271 
to cases where the satisfaction is reached in 
proceedings held under the old Act. These 
are mutually conflicting provisions on tlio 
same subject. They cannot co-erist or stand 
together. In this situation the doctrine of 
implied repeal will apply. The doctrine 
says that when two provisions on the same 
subject-matter directly collide, that is obe- 
dience to one is not possible without dis- 
obedience to the other, and the co-existence 
of the two is destructive of the ol^ect sought 
to be achieved by the later enact- 
ment, then the earlier provision is 
repealed. The basis of this doctrine 
is that the legislature is presumed 
to know the existing law, and it is 
not deemed to intend to create confusion 
in the law by retaining conflicting provisions 
in the statute. In applying the doctrine, the 


Courts do no more than give effect to the 
intention of the legislature (see Municipal 
Council Palai v. Joseph, AIR 1963 SC 1561 
1565 (Para 10). When repeal operates by 
implication, the earher provision goes, to the 
extent of repugnancy (see Zaverbhai Amaidas 
V. State of Bombay, AIR 1954 SC 752 
(Para 11). Section 297 (2) (g) comes later 
in the Act It will repeal the ofiending part 
of section 271. The troublesome words in 
Section 271 are “under this Act” occurring 
in the phrase “in the course of proceedings 
under tms Act.” They will bo deemed non- 
existent in the application of Section 271 to 
cases governed by Section 297 (2) (g). 

83. It is often said that Courts do not 
favour implied repeal. The doctrine is not 
applied unless the two provisions cannot be 
reconciled. One rule of constniction relat- 
ing to conciliation was laid down by tho 
Madras fhgh Court in Rangiah v. Appaji Rao, 
AIR 1927 Mad 163, At page 164 the Bench 
held: — 

“It is a well known canon of construction 
that the Courts should construe the provi- 
sions of legislative enactments in such a way 
as not to impute ineoasistcocy to the Legis- 
lature. Wiere tho provisions are reconci- 
liable the Courts should try to reconcile. 
Th^ should not attach importance to a sin- 
gle phrase or clause in one section and over- 
look clear provision in oth» sections 
which are of a general character.” 

TTiis principle may well apply here. For 
cases covered by Cl. (g), the words “under 
thig Act” in section 271 will have to be dis- 
regarded. 

84. The same kind of thing was said by 
the Madhya Pradesh High Court in Kishan- 
lal’s case. (1967) 64 ITR 285 (Madh Pra) 
while dealing witJi the armiment that Cls. (a) 
and (b) of Section 271 (1) entitle the impo- 
sition of penalty only if there has been a 
default in relation to sections like 139, 142, 
143 and 148 of the 1961 Act, which are 
expressly mentioned in them. The Court 
oreerved that tho defaults for which penalty 
can be imposed under the various clauses 
of Se<*’on 28 of the 1922 Act are precisely 
the same for which penalty can be le\'ied 
under Section 271 (1) of the 1961 Act. It 
was held that: — 

“The substance of the matter is the nature 
of fte acts and omissions of the assessee for 
which he is liable to penalty and not the 
particular provisions, whether of the 1922 
Act or the 1961 Act, under which tlie asses- 
see is required to do tliosc acts or is restrain- 
ed from doing them.” 

It was then observed that Section 271 (1) has 
to be construed in harmony with Sec- 
tion 297 (2) (g), and not in a manner so as 
to render Clause (g) meaningless or redun- 
dant. 

85. Be that as it may, this argument can- 
not be used by the petitioner. Here Cl. (c) 
of Section 271 (1) is applicable. This clause 
St^es: — 
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“(c) has concealed the particulars of his 
income or dehberately furnished inaccurate 
particulars of such income.” 

This clause does not refer to any section of 
any Act. Its application cannot be ousted 
on this ground. 

86. Even if it is held that technically 
Section 271 was not attracted and only Sec- 
tion 28 of the old Act could be used, yet 
the petition carmot succeed. The Appellate 
Assistant Commissioner said that a penalty 
of Rs. 52500 was nearly half of tire maximum 
leviable. The Tribunal reduced it to 
Es. 10,000 which was much below the mini- 
mum of 20% prescribed by Section 271. If 
the petitioner had raised the technical objec- 
tion that Section 271 was not applicable in 
reply to the show cause notice, the Revenue 
may have satisfied this objection by taking 
proceedings under Section 28 of the old Act. 
As seen above, there is no limitation for 
penalty proceedings under the old Act. 
Penalty can even now be levied imder the 
old AcL The petitioner cannot escape alto- 
gether. He cannot be heard to say that 
Rs. 10,000 (merely 10% of the maximum) 
was not reasonable for deliberate conceal- 
ment. Article 226 of the Constitution con- 
fers a discretionary jurisdiction. It is to be 
exercised primarily to advance the interests 
of justice, and not merely to feed a techni- 
cality. The findings as to concealment are 
clear. No material whatsoever was adduced 
by the petitioner to prove his innocence. The 
petitioner has already paid the amount of 
penalty. Even if it he held that Section 28 
of the old Act and not Section 271 of the 
new Act was applicable, this -will, in my 
opinion, not be a fit case for interference. 

87. In the result, the petition fads and is 
dismissed with costs. 

BY THE COURT 

In view of the majority opinion the 
petition is allowed. The order of 
the Appellate Assistant Commissioner 
dated 31st December, 1966, and of the In- 
come Tax Appellate Tribunal dated 17th 
December, 1967, are quashed. The amount 
of penalty, if realised, ^vill be refunded to 
the petitioner. The other reliefs claimed bj^ 
the petitioner are refused. There vnll be 
no order as to costs. 

Petition allowed. 
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Commissioner Sales Tax, U. P., Applicant 
V. Sugan Chand Shj'am Lai, Agra, Opposite 
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Sales Tax Ref. No. 551 of 1967, D/- 21-5- 
1970. 

Sales Tax — U. P. Sales Tax Act (15 of 
1948), Sections 7 (3) and 21 — Failure to 
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furnish return — Proceeding under Sec. 7 (3) 
not xvithout jmrisdiction — Assessment under 
Section 7 (3) cannot be considered as one 
under Section 21. 

On failure of assessee to furnish his return, 
the turnover “escapes” assessment and it is 
open to the Sales Tax OfBcer to proceed 
either under Section 7 (3) or imder Sec. 21. 
WTien he proceeds under Section 7 (3) and 
makes an assessment he acts within his juris- 
(hction and the assessment made under Sec- 
tion 7 (3) cannot be considered as made under 
Section 21. Sales Tax Ref. No. 397 of 1961, 
D/- 30-7-1963 (All) Observation of Desai, J., 
held overruled by AIR 1968 SC 565. 

(Para 9) 

It cannot be said that Section 7 (3) can be 
invoked only when a return has been filed 
though not in time while a case where a 
return has not been filed at all falls under 
Section 21. There is no provision entitling 
an assessee to furnish a return beyond the 
time allowed by the statute. Unless the date 
for submission of the return is extended 
under Section 7 (1), there is no obligation 
upon the Sales Tax Officer to consider the 
return filed out of time. (Para 11) 

Cases Referred: Clironological Paras 

(1970) 25 STC 74 = 1970 MPLJ 573, 

Addl. Asst. Commr. Sales Tax v. 

Firm Jagmohandas Vijay Kumar 8 

(1968) AIR 1968 SC 565 (V 55) = 

(1968) 21 STC 326, Anandji Haridas 
and Co. (P.) Ltd. v. S. P. Kasture 6, 7, 

9, 10 

(1964) AIR 1964 SC 766 (V 51) = 

(1963) 14 STC 976, Ghanshyam 
Das v. Regional Asst Commr. of 
Sales Tax 3, 7, 9 

(1963) Sales Tax Ref. No. 397 of 
1961, D/- 80-7-1963 (All), Kishan 
Lai Gopi Krishna v. Commr. of Sales 
Tax 3. 10 

Standing Counsel, for Applicant; K. N. 
Seth, for Opposite Party. 

PATHAK, J.: — This is a reference under 
Section 11 (1) of the U. P. Sales Tax Act on 
the following question: 

"l^Tiether under the facts and circumstan- 
ces of the case the proceedings for assess- 
ment in this case should not have been taken 
to be the proceedings for “escaped assess- 
ment” under Section 21 of the U. P. Sales 
Tax Act and should have been held to be 
only the first assessment under rule 41(5) of 
the U. P. Sales Tax Rules as mentioned in 
the notice for assessment issue to the asses- 
see?” 

2. The assessee is a partnership firm 
which appears to have enjoyed a brief period 
of existence only. Business was commenced 
on Februarj’^ 13, 1957 and was closed on 
July 8, 1957. The dissolution of the firm 
followed on October 5, 1957. Admittedly, 
notice of the dissolution was not conv'eyed 
to the sales tax authorities. 

3. The assessee did not file any return of 
its turnover under the U. P. Sales Tax Act 
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for the period during which it had carried 
on business during the assessment year 1957- 
5S. On March 11, 19S9, and again cm 
20, 1959 two notices were issued by fim 
Sales Tax Officer inirporting to be under 
Rule 41 (5) of the U. P. Sales Tax Rules. 
They were followed by a third notice dated 
November 2, 1960. The firm having been 
dissolved all tie notices were served, it is 
said, by affi-tatioa to the last known place of 
the business. On December 1, 1960, the 
Sales Tax Officer made an ex parte assess- 
menl order, purporting to be under Rule 41 
(5). The assessment order was set aside in 
appeal and the csise was remanded for fresh 
assessment. The assessee applied in revisiem 
and contended that the entire assessment 
proceedings should have been annulled and 
the remand order was contrary to law. The 
revision appUoatioa was allowed by the Addi- 
tional Judge (Revisions) Sales Tax. The Ad- 
ditionJ Judge (Revisions) held, rdying upon 
Ghanshyam Das v. Regional Asstt. Cannnr. 
of Sales Tax, (1963) 14 STG 976 = (AIR 
1964 SC 766) that as no return had been 
filed by the assessee it was a case where Che 
turnover had escaped assessment and, there- 
fore. the proceeding lay under Section 21 of 
the Act In adopting this view, the addi- 
tional Judge (Revisions) declined to foDow 
the decision of this Court in Qshan La) Gopi 
Krishna v. Commr. of Sales Tax, Sales Tax 
Ref. No. 397 of 1961, D/- 30-7-1963 (AO). 
Accordin^y, he allowea the revision arolka- 
tion and quashed the entire proceeding tor the 
assessment year 1937-53. At the mstitnee of 
the Commissioner of Sales Tax the pre s ent 
reference has been made. It came on for 
hearing before a Division Dench of this Court 
which being of opinion that the deccion of 
this Court in C^iktishna Foshan lal (smnra) 
r^uired reconsiOCTation in view of the ded- 
sion of the Supreme Court in Chansbyamdas. 
(1S63) 14 STC 976 = (AIR 1964 SC 766) 
(supra) referred the case to a larger Dencb. 

4. Section 7 (1) of the U. P. Sales Tax 
Act requires every dealer, who is liable to 
pay tax under lAe Act, £a subnai a retfirn or 
returns of his turnover at such intervals and 
within such period as is prescribed. Section? 
(2) p-ovides that if the assessing autliority is 
satined that the returns submitted are correct 
and complete he shall assess the tax on the 
basis thereof. Section 7 (3) reads: — 

“If no return is submitted by the dealer 
under sub-section (1) within the period pres- 
cribed in that behalf or, if the return sub- 
mitted by him appears to the assessing au- 
thority to be incorrect or incomplete the as- 
sessing authority shall, after maldng such 
enquiry as he considers necessary, cletennine 
the turnover of the dealer to the best of bb 
judgment and assess the tax on the basis 
thereof: 

Provided that before taking action tinder 
this sub-section the dealer s h^li be given a 
reasonable opportunity for proving the cor- 
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rectness or coimleteness of the return sub- 
nutted by him."^ 

Section 21 provides: — 

*^1. Assessment of tax on the turnover 
not assessed during the year. (I) If the assess- 
ing authority has reason to beh'eve that the 
whole or any part of the turnover of the 
dealer has, tor any reason, escaped assess- 
ment to tax for any year, the assessing au- 
thority may, after issiring notice to the dea- 
ler, and maldng such enquiry as may be 
necessary, assess or re-assess him to tax: 

Provided that the tax shall be charged at 
the rate at which it would have been charg- 
ed had the turnover not escaped assessment 
or toll assessment, as the case may be. 

Explanation, — Nothing in this sub-section 
sh^l DO deemed to prevent the assessing aa- 
Ihority toom making an assessment to the 
best of its judgment 

(2) No omer of assessment under snb-sefr 
tion (1) or under any other provision of this 
Act <b^ll be made for any assessment year 
after the expiry of four years bom the end 
of such year: — 

Provided <bar srfiao the notice under sub- 
section (1) has been served within such four 
years the assessment or re-assessment to bo 
made in pursuance of such ootice may bo 
caade within one year of dale of the service 
of the ootice even if the period of four years 
is therein exceeded; 

I^ovided farther that nothing contained fa 
section limitin g the time withio whid 
assessment or re-assessment may be made 
shaP apply to an assessment or re-assesstoent 
made in conseqpence of, or to give eilect ttv 
any finding or di r ec ti on contained in an order 
under Section 6, 10 or 11 

Explanation. — kVhere the assessment pro- 
ceedings relating to any dealer remained 
stayed under the orders of any Civil or otho" 
competent Court, the period during whkb 
the p ro c ee dings remainra so stayed xb.iH be 
excluded in computing the period of linri- 
Ciribn ibr assessmeai pronaed under dor 
sub-section." 

5. The contention on behalf of the Com- 
missioner of Sales Tax is that as the- assessee 
had failed to submit its return of turnover 
for the assessment year 1957-58, the turn- 
over had escaped assessment and could bo 
taxed under section 7 (3). The case for the 
assessee is that Section 7 (3) can be invoked 
only where a return has been filed but not 
within time, and where a return has not been 
Bled at all as in the present case, leconne 
can be had to Section 21 only, 

6. Learned Counsel for the CommissioDff 
has relied on two decisions of the Sunreme 
Court. One is Ghanshyamdas (supra) and 
other Anandji Haridas and Co (P). Ltd. V. 
S. P. Kasture, (1968) 21 STC 326 == (AIR 
1963 SC 56o). In both cases the Sunreme 
Court was concerned with Section 11 (4) (aj 
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and Section 11-A of the C..P. and Berar Sales 
Tax Act, 1947. The material portion of those 
provisions is set out hereunder: — 

“11. If a registered dealer (a) does not 
famish returns in respect of any period by 
the prescribed date the Commis- 

sioner shall in the prescribed manner assess 
the dealer to the best of his judgment: 

Provided that he shall not so assess him 
in respect of the default specified in clause (a) 
unless the dealer has been first given a rea- 
sonable opportunity of being heard.” 

“11-A (1) If in consequence of any 

information which has come into his pos- 
session, the Commissioner is satisfied that 
any turnover of a dealer during any period 
has been under-assessed or has escaped as- 
sessment* or assessed at a lower rate or any 
deduction has been wrongly made therefrom, 
the Commissioner may, at any time within 
three calendar years from the expiry of such 
period, after giving the dealer a reasonable 
opportunity of being heard and after making 
such enquir}'’ as he considers necessary, pro- 
ceed in such manner as may be prescribed to 
reassess or assess, as the case may be, the tax 
payable on any such turnover; and the Com- 
missioner may direct that the dealer shall 
pay, by way of penalty in addition to the 
amoxmt of tax so assessed, a sum not ex- 
ceeding that amount 

(2) The assessment or reassessment made 
under sub-section (1) shall be at the rate at 
which it would have been made, had there 
been no under-assessment or escapement. 

(3) (a). Nothing in sub-sections (1) and (2) 

(i) shall apply to any proceeding (including 
any notice issued) rmder Section 11 ” 

7- In Ghanshyamdas, (1963) 14 STC 

976 = (AIR 1964 SC 766) (supra) the 
Supreme Court examined the scope of the 
expression ‘escaped assessment’ under the 
aforesaid Act and held that the turnover can- 
not be said to escape assessment if assess- 
ment proceedings are already pending but 
where the dealer has failed to file his return 
and no proceeding for assessment has been 
initiated by the assessing authority, it may be 
said that turnover has escaped assessment. 
In that event, the Supreme Court observed, 
recourse to Section 11-A was permissible pro- 
vided the proceeding was taken within limi- 
tation. This case was followed by Anandji 
Haridas and Co. (P) Ltd., (1968) 21 STC 326 
= (AIR 1968 SC 565) (supra). The ques- 
tion there was whether Section 11 (4) (a) of 
the C. P. and Berar Sales Tax Act,_ 1947, 
contravened Article 14 of the Constitution. 
The Supreme Court pointed out that as the 
dealer had not filed his return, turnover had 
escaped assessment and it was open to_ the 
asses.sing authority to treat the case either 
under Section 11 (4) (a), which prescribes no 
period of limitation for completing the assess- 
ment, or tmder Section 11-A which prowdes 
a period of limitation in that behalf. A case of 
escaped turnover, the Court observed, fell 
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imder both Section 11 (4) (a) and Sec. 11-A 
and, therefore, could be considered under 
either provision, but as a procee^g taken 
under Section 11 (4) (a) was not circums- 
cribed by any bar of limitation while a pro- 
ceeding taken under Section' 11-A (1) was 
limited by such a provision to the benefit of 
the dealer. Section 11 (4) (a) was a discri- 
minatory provision liable to be struck down 
as violating Article 14. 

8. We have also been referred to Addl. 
Asst. Commr. of Sales Tax v. Firm Jagmohan- 
das Vijay Kumar, (1970) 25 STC 74 (SC). 
The Supreme Court, in tiiat case, considered 
the provisions of Section 8 (1) (1?) and Sec- 
tion 10 of the Madhya Bharat Sales Tax Act, 
1950, which substantially correspond to Sec- 
tion 11 (4) (a) and Section 11-A of the C. P. 
and Berar Sales Tax Act, 1947. The Sales 
Tax Olficer had commenced proceedings for 
the assessment year 1955-56 under Section 8 
(1) (b). The proceedings were set aside in 
revision by the commissioner who remanded 
the case for fresh assessment The Sales Tax 
Officer then served a fresh notice and resum- 
ed the assessment proceeding. The dealer 
raised an objection tiiat the Sales Tax Officer 
had no jurisdiction to proceed to tax the 
sales made in the year 1955-56 because the 
period of three years contemplated by Sec- 
tion 10 of the Act for making the assessment 
had expired. The objection found favotir 
with the High Court in a writ petition. On 
appeaL the Supreme Court held that once 
the proceedings for assessment had been ini- 
tiated under Section 8 (1) (b) it could not 
be said that the turnover had escaped assess- 
ment so as to attract the provisions of Sec- 
tion 10 unless those proceedings had come to 
a close. 

9. The question before us is whether the 
proceedings aheady taken under Rule 41 (5) 
of the U. P. Sales Tax Rules must be at- 
tributed to the jurisdiction of the Sales Tax 
Officer under Section 21 of the U. P. Sales 
Tax Act. When taking the assessment pro- 
ceeding, what the Sales Tax Officer did in 
effect was to exercise the jurisdiction under 
Section 7 (3) of the Act Section 7 (8) pro- 
vides that if no return is submitted by the 
dealer within the period prescribed in that 
behalf the Sales Tax Officer shall determine 
the turnover of the dealer to the best of his 
judgment and assess the tax on the basis 
thereof. Now, it does appear that for the 
purposes of the controversy before us. Sec- 
tion 7 (3) and Section 21 of the U. P. Sales 
Tax Act may be considered as in pari mate- 
ria with Section 11 (4) (a) and Section 11-A of 
the C. P. and Berar Sdes Tax Act, 1947. If 
that be so, then upon the reasoning adopted 
by the Supreme Court in Ghanshyamdas, 
fl963) 14 STC 976 = (AIR 1964 SC 766) 
(Supra) and Anandji Haridas and Co. (P) Ltd., 
^968) 21 STC 326 = (AIR 1968 SC 565) 
(supra) we must hold that on tlie failure of 
the assessee to furnish his return, the turnover 
“escaped” assessment and it was open to 
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the Sales Tax Officer to proceed either under 
Section 7 (3) or under Section 21, and that 
when he proceeded under Section 7 (3) and 
made an assessment he acted wthin his juris- 
diction The assessment made undw Sec- 
tion 7 (3) cannot be considered as made 
under Section 21. Upon this, it would seem 
that the quesfaon referred in this case stands 
disposed of. 

10. In Sales Tax Ref. No. 397 of 1061. 
D/- SO-7-1963 (All) (supra) this Court pro- 
ceeded on the assumption that ‘escaped’ turn- 
over can be assessed only under Secbon 21 
and tliat Section 7 (3) does not contemplate 
^ assessment proceeding in respect of 
‘escaped’ turnover. It was said, therefore, by 
Desai, C. }., that the hvo provrsions were 
quite distinct from each other and were en- 
acted to apply in mutually exclusive dreum- 
stances. Tliat dedsion was rendered before 
either Ghanshyamdas (supra) or Anandji 
Haridas and Co (P) Ltd, (1968) 21 STC 
326 = (AIR 1968 SC 565) (supra) was decid- 
ed by the Supreme Court and some of the 
reasons of Desai, C. J., in that case are op- 
posed to the observations of the Supreme 
Court In an ^prwriate case, the \iew 
taken in Kishan Lai Goni Knshna, Sales 'Tax 
Ref No 397 of 1961, D/- 30-7-1963 (All) 
(supra) may be considered further. In the 
present case, havmg found that the assess- 
ment has been made in the exercise of the 
jurisdiction under Section 7 (3) and xvas 
nghtly so made, the need for examining the 
scope of Section 21 does not arise, 

11. 'The contention of learned Counsel 
for the assessee that Section 7 (3) can be in- 
voked when a return has been filed though 
not m time, svhile a case where a return lias 
not been filed at all falls under Section 21 
only cannot be accepted. The distinction at- 
tempted by learnt Counsel is not founded 
in good reason. According to Section 7 (3) 
if a return is not filed within time it is open 
to the Sales Tax Officer to proceed to make 
an assessment to the best of his judgment. 
The rights which the Act confera upon a 
dealer who files a return cannot be claimed 
by him if the return is not filed within Kme. 
It is only when the return is filed within 
time that the Sales Tax Officer is obliged to 
take it up for consideration and if it appears 
to be an incorrect or incomplete return then 
by reason of the proviso to Section 7 (3) he 
must afford an opportunity to the denier 
to estabhsh that it is a correct and complete 
return. If after the enquiry held by biro be 
still finds that the return is incorrect or in- 
complete he is empowered by Section 7 (3) to 
make a best judgment assessment. There 
is no provision such as Section 139(4) of the 
Income Tax Act, 1961 entitling an assessee 
to furnish a return even beyond the time 
allowed by the statute. Section 7 (1) em- 
powers the Sales Tax Officer to extend Ae 
date for submission of the return but rwleCT 
the date is extended there is no obligation 


upon the Sales Tat Officer to consider the 
return filed out of time. 

12. In the result, the assessment order 
under consideration must be considered as an 
order under Section 7 (3) of the Act read 
with Rule 41 (5) of the Rules and not as 
an order under Section 21 of the Act. The 
question referred is answered accordingly, 

13. The Commissioner of Sales Tax is 
entitled to his costs which are assessed at 
Rs. 150/-. Counsel’s fee is assessed in the 
same figure. 

Reference ansivered accordingly^ 
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Padam Chand Jain, Applicant v. The Chief 
ContJoUing Revenue Authority, Opposite 
Party. 

Mise. Reference No. 76 of 1969, D/- 9-7- 
1970. 

(A) Interpretation of Statutes — • Statute 
creating speda! Uability — Spedal definition 
will supersede ordinary connotation. 

WTien a statute creates a sjiecial liability, 
die special definition of any term given la 
such statute must supersede and prevail over 
the ordinary connotation of that term in 
which it is xmderstood at common law. 

(Para 4) 

(B) Stamp Duty — Stamp Act (1899), Sec- 
tion 2 (17) ~ Definition of mortgage-deed 
in _ Ij wider than in Section 58 (a), T. F. 
Act. 

The connotation of mortgage involved in 
the definition given in Section 2 (17) is much 
xvider; ft is not restricted to immovable pro- 
per^ and, therefore, it includes pawn or 
pledge of movables, and secondly, it is not 
restricted to transfer of an interest or right 
to property^ ft also includes a charge which 
creates a right to property. (Para 3) 

(C) Stamp Duty — Stamp Act (1899), 
Sch. IB. Articles 6 (I) and 40 (b) (as amend-. 
«d by U. P. Stamp (Amendment) Act, 19C2) 
— hlortgaj^ deed or agreement relating to 
deposit of title deeds — Deed held esiden- 
ced agreement pledpng goods and also 
agreement purporting to create mortgage by 
deposit of title deeds. 

Where a person executed in favour of a 
bank, document by which the bank agreed to 
©rant cash credit facilities upto a maximum 
limit of Rs. 1,75,000/- at any one time agitinst 
the pledge of goods in the account of such 
person’s firm with the bank upon having the 
repayment secured by a first mortgage by 
deposit of title deeds of certain land as col- 
lateral security. 

Held that the deed evidenced an agree- 
ment pledging goods and also an ag reement 
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uiporting to create a first mortgage by 
eposit of title deeds. It was not, therefore, 
chargeable under Article 40 in view of the 
clear terms of that Article which excluded 
an agreement relating to deposit of title 
deeds and a pledge; but was chargeable 
under Article 6. (Para 10) 

(D) T. P. Act (1882), Sections 58, 100 — 
Mortgage by deposit of title deeds — Effect 

— Effeetuates transfer of right to properties 

— Hence creation of charge separately on 

properties becomes unnecessary — AIR 1965 
SC 430, Rel. on. ‘ (Para 9) 

Cases Referred : Chronological Paras 

(1965) AIR 1965 SC 430 (V 52) = 

(1964) 6 SCR 727, K. J. Nathan v. 

S. V. Maruthi Rao 9 

K. C. Agarwal, for Applicant; Standing 
Counsel, for Opposite Party. 

MXJKHERJEE, J.: This is a reference by 
the Board of Revenue, U. P., as the Chief 
Controlling Revenue Autliority, under Sec- 
tion 57 of the Indian Stamp Act as amend- 
ed by the U. P. Stamp (Amendment) Act, 
1962 (hereafter referred to as the Act). The 
question for decision relates to the charge- 
ability of stamp duty on a document dated 
November IS, 1964 executed by one Sri 
Padam Chand Jain of Agra, and it has arisen 
in the following circumstances. 

2. Sii Padam Chand Jain, who is the sole 
proprietor of Prem Electric Press, Agra, exe- 
cuted the document in question on November 
18, 1964 in favour of the State Bank of India, 
Agra (hereafter referred to as the Bank), 
with a view to obtain overdraft facility up 
to a maximum limit of Rs. 1,75,000 at any 
one time. The executant treated the docu- 
ment as a memorandum of agreement relat- 
ing to deposit of title deeds and he, there- 
fore, stamped the same wuth a duty of Rs. 504 
under Article 6 (1) of Schedule 1-B to the 
Act. lATien the document w'as presented for 
registration, the Sub-Registrar, Agra, held 
that it was a deed of simple mortgage on 
which a stamp duty of Rs. 3,937.50 P. w'as 
payable under Article 40 (b) of the same 
Schedule to the Act. He, therefore, im- 
pounded the document and fonvarded it to 
the Collector for necessary' action under Sec- 
tion 38 (2) of the Act. The Collector w’ho 
W’as doubtful as to the true nature of the 
document referred the case to the Bo'ard of 
Revenue xmder Section 56 (2) of the Act. 
The Board, in its turn, referred the case to 
this Court, as already noted for decision 
under Section 57 of the Act. The question 
referred to tliis Court is as foUow's: 

“^Wlether the document under reference 
is a memorandum of agreement relating to 
deposit of title deeds within the meaning of 
Article 6 (1), Schedule I-B of tire U. P. 
Stamp (Amendment) Act, 1962 or a mort- 
gage deed within the definib'on of that term 
in Section 2 (17) of the Stamp Act and 
chargeable accordingly with a duty of 
Rs. 3,937.50 under ,&'ticre 40. (b), Sch. I-B 
ibid.” 


Section 2 (17) of the Act defines “mortgage- 
deed” as follows: 

“‘Mortgage-deed’ includes every instru- 
ment whereby, for the purpose of securing 
mone}’ advanced, or to be advanced, by 
way of loan, or an existing or future debt, 
or the performance of an engagement, one 
person transfers, or creates to, or in favour 
of, another, a right over or in respect of 
specified property;” 

The essentials of a “mortgage deed” as de- 
fined in Section 2 (17) of 3ie Act are: (1) 
that the instrument must be executed for the 
purpose of securing a loan or debt or to 
ensure the performance of an engagement, 
(2) .the mortgagor must transfer or create a 
right to specified property in favour of the 
mortgagee, and (3) the transfer or creafa'on 
of such right must be in accordance xvith 
law. The defim'tion of mortgage in S. 58 (a) 
of the Transfer of Property Act is as follows: 

“A mortgage is the transfer of an interest 
in specific immovable propertj’ for the pur- 
pose of securing the payment of money ad- 
vanced or to be advanced by way of loan 
and existing or future debt, or the perfor- 
mance of an engagement which may give 
rise to a pecuniar}’ liability.” 

According to this definib'on, a mortgage is 
the transfer of an interest in immovable pro- 
pert}’ by way of security for a loan or a debt 
or the performance of an engagement which 
may give rise to a pecuniary liability. 

3. It would be noh'ced that the connota- 
tion of mortgage involved in the definition 
given in Section 2 (17) of the Act is much 
wider; in the first place, it is not restricted 
to immovable propert}’ and, therefore, it in- 
cludes pawn or pledge of movables, and 
secondly, it is not restricted to transfer of 
an interest or right to propert}’; it also in- 
cludes a charge which creates a right to pro- 
pert}’, that is, a jus ad rem, as distinguished 
for a jus in rem created by a mortgage under 
the Transfer of Property .4ct. 

4. The levy of stamp duty on any instru- 
ment, w’hich answ’ers the definition of a 
“mortgage-deed” xslll be governed by the 

revisions of the Indian Stamp Act and not 
y the Transfer of Property Act. ^Vllen a 
statute creates a special liability, the special 
definition of an}’ term given in such a sta- 
tute must supersede and prevail over the 
ordinar}’ connotation of that term in which 
it is imderstood at common law’. • 

o. A “mortgage-deed” within the defini- 
tion given in Section 2 (17) of the Act is 
dutiable under Article 40 of Schedule I-B 
to the Act. The class ot instruments duti- 
able as “mortgage-deed” under Article 40 
have been dhlded into two categories de- 
pending upon w'hether or not possession of 
tire property’ comprised in such deed has 
been given to the mortgagee or agreed to 
be given. Tire material part of Article 40 
of the Act is reproduced below: 
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“40. Mortgage-Deed, not being an 
agreement relating to deposit oi title 
deeds. Pawn or Pledge (No* 6), Bot- 
tomry Bond (No. 16), Mortg^e of 
a Qop (No. 41), Resjwndentia Bond 
(No. 56) or Security Bond (No. 57)— 

(a) When possession of the pro- 
perty or any part of the property 
comprised in such deed is given by 
the mortgagor or agreed to be given; 

(b) when possession is not ^ven or 
agreed to be given as aforesaid. 


The same duty as conveyance (No. 
23) for a consideration equal to 
the amount secured by such deed. 

Tbe same duty as a Bond (No. 15) 
for the amount secured by such 
deed.” 


6. The contention put forward on behalf 
of the Revenue is that the instrument in 
question is a mortgage deed, as defined in 
Section 2 (17) of the Act, and dutiable under 
Article 40 (b) of Schedule I-B. On the other 
hand, the contention of Sri K. C. Agarwal 
appearing for apphcant Padam Ghana )ain 
is that the instrument is an agreement relat- 
ing to deposit of title deeds and the stamp 
duty speciR^ in Article 6 (i) is payable 
thereon. Article 6 of Schedule I-B covers 
following instruments; 

*6. Agreement relating to deposit of title 
deeds, pawn or pledge, that is to say. any 
instrument evidencing an agreement relating 

(1) the deposit of title deeds of iastni- 
ments constituting or being evidence of the 
title to anv property whatever (other than 
a marketable securit)0> or 

(2) the pawn or pledge of movable pro- 
perty, where such deposit, pasvn or plMge 
has been made by way of security for the 
repayment of moam aavanced or to be ad- 
vance by way ot loan or an existing or 
future debt — 

7. As regards the construction of the 
deed dated November 18, 1964, It was, as 
already stated, executed by the applicant 
with a view to obtain oveiuraft faculty up 
to a maximum limit of Rs. 1,75,000, at any 
one time, on the basis of a cash credit amee- 
menL The preamble to the deed reads as 
follows: 

nVhereas (1) 

(2) The R ani- at fiie request of the Bor- 
rower agreed to grant cash credit facilities 
up to a maximum limit of Rs. 1,75,000 
(Rupees one Lac and seventy five thousand 
only) at any one time a^nst the pledge 
of goods in the account of nis said firm “tfi® 
Prem Electric Press (hereinafter referred to 
as said firm accounts) with the Bank upon 
having the repayment thereof as aforesaid 
and such other sums as are hereinafter men- 
tioned and with interest jjavable thereon 
secured by a first mortgage by deposit of 
title-deeds of the said land and premises 
described in the said First Schedule hereto 
as collateral security. 

(3) Pursuant to the hcrembefore recited 
agreement and as a collateral security for 
the said sum of Rs. 1,75, 0<K) and such other 
sums with interest . thereon as heiemaiter 


mentioned the Borrower on the IStii Novem- 
ber, 1964 deposited ivith the Branch of the 
State Bank of India at Chipitola, Agra the 
title deeds mentioned in the Second Sche- 
dule hereunder written relating to the said 
land and premises with intent to create a 
security thereon as hereinafter mentioned." 
TTien loDow the covenants by the borrower 
the material portion of which is reproduced 
below: 

Now this indenture witnessefb as foDmra; 

1. In pursuance of the said agreement and 
in consiaerab'on of the premises aforesaid the 
BofTOweis hereby covenant with the Bank 
as follows: 

(I) To repay to the Bank on demand the 
amount or amounts as may be due by the 
Borrower to the Bank under the said firm 
account up to a maximum of Rs> 1,75,000 
at any one time and shall in the meantime 
pay interest on the amount or amotmts for 
the time being due to the Bonk at the rate 
of State Bold: of India advance rate mini- 
mum 6 per cent p. a. on the cash credit 
account with monthly rates, which interest 
is to be debited to toe said finn account 

(ii) To pay to the Bank on demand all law 
costs (including as between attorney and 
^'ents), charges and expenses which may be 
paid or incurred by the Bank in connection 
with these presents or in enforcing or ful- 
filment of the covenants and conditions of 
these presents with interest thereon at the 
rate OI 6% p. a. from the time the said 
cfiarges and expenses are paid by the Bade 
and until repayment the same shall be a 
charge upon the properties herein compri- 
sed.” 

“And this indenture also xvitnesseth as fol- 
losTs: 

That the Borrosvers doth hereby admit 
and aclmowledge that in further pursuance 
of the said agreement and in consideration 
of the premises and Borrowers did on the 
18-11-1964 deliver to and deposit with the 
Branch of State Bank of India, (iipitola, 
the title deeds mentioned in the Second 
S^edule hereunder xvritten relating to All 
That the land and premises more particularly 
described in the First Schedule hereto (here- 
xcafter referred to as “the said premises") 
xirilh mtent to create a First Mortgage by 
D^iosil of Title Deeds on the said premises 
to secure the repayment by the Borrower to 
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the Bank of the amount or amoimts for the 
time being due on the said firm account 
upto a maximum of Es. 1,75,000 at any one 
time as aforesaid -unth all interests and costs 
in manner hereinbefore mentioned and all 
other moneys if any which at any time here- 
after shall on any account be due and pay- 
able by the Borrower to the Bank and sudi 
law costs, charges and e^enses as are here- 
inbefore mentioned in accordance with the 
covenants herein contained.” 

8. The deed provides that if the borrow- 
er defaults in payment of the principal 
amoimt with interest thereon, owing to the 
Bank within seven days after demand, the 
moneys due to the Bank shall, at the option 
of the Bank immediately become payable by 
the borrower and in such event the Bank 
shall be at liberty to take steps for the rea- 
lisation of the security. 

9. On reading these terms it is obvious 
that the document in question evidences an 
agreement between the applicant and the 
Bank relating to over-draft facility in res- 
pect of a maximum sum of Rs. 1,75,000/- 
a g ains t the pledge of goods in the account 
of the firm “Prem Electric Press” which is 
referred to in the deed as “the said firm 
account”. The pledge of goods in the said 
firm account was, apparently, intended to 
be the primary seciuity for the over-drawal, 
if any. The deed also records an agreement 
relating to “a first mortgage by deposit of 
title deeds in respect of the land and pre- 
mises roecified in the first schedule as 
coUateral security for the said amount. As 
stated in the deed, the title deeds had 
already been deposited with the Branch of 
the State Bank of India at Chipitola, Agra, 
ilbe deed, however, does not purport to 
create any charge on the specified pro- 
perties to secure the sum of Rs. 1,75,000/-, 
The reason is obvious: a mortgage by 
deposit of title deeds effectuates transfer of 
a right to the properties and creation, 
separately, of a charge thereon becomes 
unnecessary. (See K. J. Nathan v. S. V. 
Maruthi Rao, AIR 1965 SC 430). The aver- 
ment in the statement of the case submitted 
by the Board of Revenue to the efiFect that 

“the document does not restrict itself 
merely to the deposit of title deeds as secu- 
rity but bmdens the immovable property 
with a charge to secure cash credit facility 
to the extent of Rs. 1,75,000/-” 
is misconceived. It is true, no doubt, that 
under the terms of the deed, if any legal 
expenses are paid or incurred by the Bank 
in enforcing the terms of the agreement, 
then, until repayment, the same shall_ be a 
charge upon the properties specified in the 
schedule to the deed, but this charge would 
arise in future, if at all, when any such 
legal expenses are incurred by the Bank. As 
laid do'ivn in Section 17 of the Act, all 
instruments chargeable vith duty must be 
stamped either before or at the time of 
execution. In the present case, when the 


deed was e.xecuted, no charge was created 
on the properties in respect of an ascertained 
or an ascertainable sum of money and, 
hence, the stipulation in point may be 
regarded as a surplusage in determining the 
chargeabihty of the deed to stamp duty. 

10. To sum up, the deed evidences an 
agreement pledgmg goods and also an 
agreement purporting to create a first mort- 
gage, by deposit of title deeds. It is not 
therefore, chargeable imder Article 40 in 
view of the clear terms of that Article which 
excludes an ameement relating to deposit of 
title deeds and a pledge. The instrument is, 
clearly, chargeable imder Article 6 of the 
Act. 

11. In the view I have taken of the 
chargeability of the document under refer- 
ence it is not necessary to decide the con- 
tentions of Sri K. G. Agarwal, as regards the 
invahdity of the document for want of attes- 
tation and otherwise. 

12. In my opinion, therefore the answer 
to the question under reference should bo 
that the deed dated November 18, 1964 is 
chargeable imder Article 6 (1) and not under 
Artide 40 (b) of Schedule I-B of the Act 

13. Applicant Padam Chand Jain shall 
get Rs. 200 as costs of this reference from 
the Chief Controlling Revenue Authority. 
Counsel’s fee is assessed at the same amount. 

PATEfAl^ J. 14. I agree with my bro- 
ther Mukherjee that the deed executed by 
Padmchand Jain on November 18, 1964, in 
favour of the State Bank of India is charge- 
able to duty under Article 6 (1) of Sche- 
dule I-B of the Indian Stamp Act as amend- 
ed by the U. P. Stamp (Amendment) Act, 
1962 and not under Article 40 (b) of the 
Schedule. 

15. Upon a perusal of the terms of the 
deed it appears that it is not a mortgage 
deed falh'ng under Article 40. The deed 
specifically recites that as a collateral secu- 
nty for the sum of Es. 1,75,000 the borrow- 
er, on November 18, 1964, deposited with 
the State Bank of India the title deeds relat- 
ing to the immovable property "with intent 
to create a security thereon”. There is no 
provision thereafter in the deed expressly 
charging or mortgaging the property for pay- 
ment of the sum of Rs. 1,75,000. Cl. (I) (1) (i) 
following paragraph 3, recites that the bor- 
rowers covenant with the Bank to repay to 
the Bank on demand the amount falling due 
by the borrower to the Bank up to the maxi- 
mum of Rs. 1,75,000 but tliere is no provi- 
sion here which can be said “in pro- 
prio vigore” to burden the property 
for payment of that amount. Clause (I) (1) (ii) 
refers to law costs, charges and expenses 
which may be paid or incurred by the Bank 
in connection with the transaction, and it is 
in respect of these that a charge is contem- 
plated thereunder upon the property'. Upon 
a fair reading of the entire deed, it seems 
to me impossible to hold tliat any such 
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charge has been created under the deed in 
respect of the amount of Rs. 1,75,000. As 
the case before the Board, and also before 
us, proceeded on the basis that the question 
referred is confirmed to the amount of 
Rs. 1,75,000, it does not appear necessay 
to me to consider the effect of Cl. (I) (1) (ii). 

16. I agree that the applicant is entitled 
to his costs which should be assessed at 
Rs. 200 and that counsel’s fee should ba 
assessed in the same figure. 

RAMABHADRAN, J. 17. I have bad 
the advantage of perusing the opuuons pre- 
pared by my learned brothers Pathak and 
^lukherjee, JJ. I agree with them that the 
deed executra by the applicant Fadam Chand 
Jain in favour of the State Bank of India, 
Agra on 18-11-64 is chargeable to duty under 
Article 6 (1) of Schedule I-B of the Indian 
Stamp Act as amended by the U. P. (Amend- 
ment) Act, 1962 and not under Art. 40 (b) 
of the said Schedule. I further agree to 
proposed order as to costs. 

BY THE COURT 

18. Our answer to the question under 
reference is that the deed executed by the 
applicant Padam Chand Tain on 18-U-W ia 
favour of the State Bank of India, Acra is 
chargeable to duty under Article 6 (1) of 
Schedule I-B of the Indian Stamp Act as 
amended by the U. P. Stamp (Amendmeut) 
Act, 1962 and not under Arade 40 (b) of 
that Schedule. 

19. The applicant Padam Chand Jain trfO 
get his costs of this reference, assessed at 
Rs. 200, from the Chief Controlling Revenue 
Authority. U. P. Counsel's fee is also aissessed 
at the same amount 

Answer accordingly; 


AIR 1970 ALLAHABAD 648 (V 57 C 02) 
D. S. MATHUR, J- 

hlohd. IsmaU, Appellant v. Ashiq Husain, 
Respondent 

Ex. Second Appeal No. 784 of 1963, D/- 
4-8-1969, from Judgment and decree of Cidl 
J. Hoorkee at Saharanpur, D/- 30-11-1962. 

(A) Transfer of Property Act (1882), Sec- 

tion 52 — “Otherwise dealt with” — Includes 
raising of constructions wrongfully — Suit 
for possession of vacant land — Defendant 
putting up superstructure after filing of suit 
— Cannot claim advantage out of the build- 
ings wrongfully put up. (Para 5) 

(B) C. P. Code (1908), Order 21, Rule 33 
^ Suit for possession of vacant land ^ 
Buildings put up pendente Ilte ^ Removal 
in execution — Building put up prior to in- 
stitution of suit — Remedy suggested. 

In execution of a decree for possession, 
tie executing Court can order the remov^ 
or demolition of the constructions made dur* 
JM/AN/E729/69/CSV/B ' 


ing the pendency of the suit AIR 1934 Lah 
978, Followed. 

Where the constructions were made before 
the institution of the suit, the rule laid down 
in AIR 1927. Rang 82 where the judgment- 
debtor was allowed time to vacate the land 
and if he so desired, carry away the materials 
of the building, can be adopted. 

Where it appears to the executing Court 
that the cost m removal or clemoLticn would 
exceed the costs of the material to be fetch- 
ed after demolition and the decree-holder 
is willing to let the construction stand on the 
land, lie rule laid down in (1872) 18 WR 
527 (Cal) can be adopted, namely, it can be 
left open to the decree-holder to decide what 
he s hall do with the constructions after he is 
given actual possession of the land along 
xvith the constructions standing thereon. But 
if the cost of demohtion shall not exceed the 
costs of the materials and the judgment- 
debtor is willing to release the materials in 
favour of the decree-holder free of charges 
and the decree-holder is willing to accept the 
coDstTuctions. the executing Court need not 
direct demolition of the constructions, the 
ownership of which would automatically 
pass to the decree-holder, (Pam 7) 

Cases Referred t Chronological 
(1934) AIR 1934 Lah 978 (V 21) = 

154 Ind Cas 724, Narain Singh v. 

Imam Din 

(1927) AIR 1927 Rang 82 (V 14) = 

5 Bur LJ 201, Kauk Sike v. Ong 
Hock Sein 

(1872) 18 ^VR 527 (CaJ), Radha Gobfnd 
Sbaha v. Brijendro Coomar Roy 
Choxsidhri B, 7. 


Paras 


2 . 8 


Sri Nath AganvaL for AppellaaL 
MATHUR, J.i This is an Execution Second 
Appeal W Mohammad Ismail, decree-holder, 
against the order of the Civil Judge of 
Roorkee at Saharanpur, allowing the appeal 
of Asbiq Husain (since dead), judgment- 
debtor, and holding that in the execution of 
a decree for possession, possession could not 
be delivered after removal of the construc- 


2. The learned Civil Judge placed reli- 
ance upon the case of Kauk Sifce v. Ong 
Hock Sein, AIR 1927 Rang 82 but failed 
to realise the importance of this decision 
and also what order xvas eventually passed, 
otherxvise he would have knoxvn that this 
decision was more damamng to the judg- 
ment-debtor as thereby tSe Tjuilding xvould 
go under the control and iwssession of the 
decree-holder if not removM before the deli- 
very of possession and thereby the judgment- 
debtor would be put to a great loss. If the 
materials of the constructions are removed 
by the judgment-debtor, he would be in a 
position to use them in constructing another 
house or he would be in a position to make 
some money Iw their sale. But if it is for 
the decree-holder to consider after be has 
obtained possession whether the construc- 
tions be removed or not, the Judgment-debtor 
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cannot take advantage of the materials of 
the constructions. 

3. The facts of the instant case, in brief, 
are that at the time of the institution of the 
suit no constructions stood on the land in 
dispute. The judgment-debtor had merely 
dug the foundations. This is why only rehefs 

^ for possession and permanent injunction 
were sought for and there was no prayer 
for the removal or demolition of the con- 
structions. The judgment-debtor had how- 
ever, completed the ground floor before the 
matter of temporary injunction could be 
finally decided. 

4. After the constructions were made by 
the judgment-debtor, the plaintiff did not 
apply for amendment of the plaint and hence 
he was simply granted a decree for posses- 
sion and injunction. When this decree was 
put into e.xecution, the judgment-debtor 
raised an objection that the removal or de- 
molition of the constructions could not be 
ordered by the executing court. The objection 
was repelled by the executing court but in 

V appeal the learned Civil Judge allowed the 
objection holding that in e.xecution of the 
decree for possession, there could be no re- 
moval of the constructions. 

5. On the application of the rule of equity 
no party can be permitted to take advantage 
of the -wrongful acts committed during the 
pendency of a suit. The same principle can 
be inferred from the provisions of Sec, 52 
of the Transfer of Property Act which clearly 
provides that during the pendency in any 
Comt having authority of a suit or proceed- 
ing in which any ri^it to immoveable pro- 
perty is directly and specifically in question, 
the property cannot be transferred or other- 
■wise dealt with by anj"^ party" to the suit or 
proceeding so as to affect the rights of any 
other party" thereto under any decree or order 
which may" be made therein, e.xcept under 
the authority of the Court and on such terms 

' as it may" impose. The words “otherwise dealt 

^ with” are general and can also include the 
raising of constructions xvrongfully. When 
the defendant could not, in anj" manner de^ 
■with the immovable property in dispute in 
the suit, he cannot to the disadvantage of the 
plaintiff decree-holder, claim any advantage 
out of the constructions wrongfully made. 

6. If it were necessary for the plaintiff 
to always institute a new suit with regard 
to any wrongful act done during the pen- 
dency of the suit, the litigation would never 
come to an end and it shall be open to the 
defendant to cause an irreparable injiuy to 
the plaintiff. In the circumstances, I see no 
difficulty in the executing court ordering the 
removal or demolition of the constructions 
made during the pendency' of the suit,_ during 
the execution of a decree for possession. A 
similar view was expressed in Narain Singh 
V. Imam Din, AIR 1934 Lab 978. The deci- 
sion in Radha Gobind Shaba v. Brijendra 
Coomar Roy Chowdlui, (1872) 18 WR 527 
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(Cal) was followed by Duckworth, J., in AIR 
1927 Rang 82 (supra) and the order passed 
in the Second Appeal was as below: — 

“I modify the order of the lower court by 
directog that the appellant do vacate tlie 
buil din g on the land as soon as this order 
is communicated to him and that he be grant- 
ed two months from this date v"ithin which, 
if he so pleases, he may dismantle the build- 
ing and remove its material." 

_ In (1872) 18 WR 527 (Cal) (supra) demo- 
lition of the constructions made before the 
mstitution of the suit, was not ordered but 
it was said that was a matter for the decree- 
holder to consider after he had obtained 
possession. At the same time the judgment- 
debtor was allowed two months’ time u"ithin 
which he could, if he so desired, vacate the 
land and carry away the materials of the 
building. 

7. Where the constructions were made 
before the institution of the suit, the rule 
laid down in the Rangoon case could be 
adopted; but where the constructions were 
made during the pendency of the suit, con- 
structions made are against the law and hence 
shall be deemed to have been made by the 
judgment-debtor at his own risk and res- 
ponsibility namely, that he shall not be able 
to claim any benefit of such constructions 
during the execution proceeding. When the 
judgment-debtor had no right to the con- 
structions, he can raise no objection to the 
removal of the constructions during the exe- 
cution. tWiere it appears to the executing 
corut that the costs of removal or demoh- 
tion of the constructions would exceed the 
costs of material to be fetched after the 
demolition and the decree-holder is \villing to 
let the construction stand on the land, the rule 
laid dorvn in (1872) 18 Wm 527 (Cal) (supra) 
can be adopted namely, that it can be left 
open to the decree-holder to decide what 
he shall do with the constructions after he 
is given actual possession of the land along 
with the constructions standing thereon. 
Thereby the judgment-debtor would not be 
put to any additional expenses. But if costs 
of demolition shall not exceed the costs of 
the materials and the judgment-debtor is 
willing to release the materials in favour of 
the decree-holder free of charges, and the 
decree-holder is -willing to accept the con- 
structions, the executing court need not 
direct the demolition of the constnictions, the 
ownership which would automatically pass 
to the decree-holder. 

8. The Second Appeal is hereby allowed 
with costs of all the courts and the decree 
and order of tlie learned Cml Judge in ap- 
peal are set aside. It is further ordered that 
tlie objection of the judgment-debtor to demo- 
lition of the constructions shall stand dis- 
missed. Tlie judgment-debtor is given tliree 
months from today to vacate tlie land after 
removal of the materials of the constructions. 
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No further time shall be granted to him for 
the puroose. In case of default, possession 
of the l^d shall be delivered to the decree- 
holder after di^ossession of the judgment- 
debtor from both the land and the conslnie- 
tions standing thereon and thereafter it shall 
be for the decree-holder to decide hpw to 
deal with the constructions. 

Appeal allowed. 
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FULL BENCH 

SATISH CHANDRA, J. S. TRIVEDI AND 
R. L. GULATI, JJ. 

M/s. Ram Kumar & Co., Appellant v. The 
Commissioner of S. T., U. I*., Opposite Party. 
S. T. R. No. 259 of 1960, D/- 2-3-1970. 
Sales Tax — U. P. Sales Tax Act (5 of 
1948), Section 2 (c) — Dealer — Assessco 
caiTjdng on business in Calcutta dispatching 
goods on orders from U. P. on railway re- 
ceipts in name of self which were endorsed 
by assessee’s bankers at Calcutta Price 
reahsed from purchasers on endorsement and 
delivery of recdpls from Banker’s branches 
in U. P. — Assessee not a ‘dealer* — AIR 
1968 SC 739, FoD., (I9C3) 14 STC 606 (AH) 
end (1970) 25 STC 12 (SC), Distmguishcd. 

(Para II) 

Cases Referred t Chronolo^cal Paras 
(1070) 2S STC 12 (SC). Commr. of 
Sales Tax, U. P. v. D. C. DhJmani • 
and Brothers Ltd. 10 

(1968) AIR 1968 SC 739 (V 55) = 

(1970) 25 STC 82 = 1968 Lab IC 
814, State of Punjab v. Bajaj Elec- ■ 
tric^ Ltd. 1, 6, 10 

(1963) 14 STC 606 (AU). Nestles’ Pro - 
ducts (India) Ltd, v. Commr. of 
Sales Tax 1. 5. 16 

S. N. Agarwal, for Appellant; Standing 
Counsel, for Opposite Party. 

SATISH CHANDRA, J.: A Bench of this 
Court being of the opinion that in view ol 
die observations of die Supreme Court fa 
State of Punjab v. Bajaj Electricals Ltd,, 
( 1970 ) 25 STC 82 = (AIR 1968 SC 739) 
the decision of this Court in Nestles’ Products 
(India) Ltd. v. Cominr. of Sales Tax. (1963) 
14 STC 606 (All) requires reconsideration, 
referred this Reference to a larger Bench. 
That is how the matter has come before us. 

2. The Judge (Revisions) Sales Tax, U. P. 
Lucknow, referred the following three ques- 
tions of law for the opimon of this Court 
under Section 11 (1), U. P. Sales Tax Act; — 
“I. IVhefher under the circumstances of 
this case the applicant can be treated to be 
carrying on business activity within U. P. 
so as to be classified as the dealer for the 
purposes of assessment? 

'2 Whether under the circumstances of 
this case the applicant can be treated to be 
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an importer ag ains t whom an assessment caa 
be passed? 

S. Whether under the circumstances ol 
this case the Sales Tax Officer at BarabanJd 
xvho had been so directed as having juris- 
diedon was vested with the jurisdiction to 
pass the assessment?” 

8. For deciding the first question, the 
felevant facts are: the assessee carries on the 
business of buying and selling cotton yam 
at Calcutta. It received orders from certain 
U. P. dealers, and, in execution thereof it 
despatched cotton yam to them. The rafl- 
xvay receipts were prepared in the name oJ 
self. They were endorsed to the assessee’s 
BaiJcers at Calcutta. The Bankers at Cal- 
cutta then realised the sale price from the 
puTdiaseTS within U. P. on endorsement and 
delivery of the receipt, throu^ its branches 
in U. P. This modus operandi was accept- 
ed by the assessing authorities. But, they, 
inclu^g the Judge (Bevisions), held that the 
assessee was carrying on the business of sell- 
ing goods within U. P. and was a 'dealer' as 
drfmed by the U. F. Sales Tax Ac^ and 
as such liable to tax. 

4. Section 2 (ri, U. P. Sales Tax Act, 
defines the word ‘d^er’ to mean any person 
who carries on the business of buying or 
selling goods within Uttar Pradesh. 

5. The learned Standing Counsel 
supported the view taken by the Judge 
(Regions) by the decision of this Court In 
(1963) 14 STC 606 (All) (supra). In w 
opinion, that case is, on facts, dutingulshable. 
In that case, the assessee had its office flt 
Calcutta. It had so office in Uttar Pradesh. 
It entered into contracts of sale of condetfr 
«d milk and powdered milk with customers 
residing in Uttar Pradesh. It sent goods by 
train. The railway receipts were pr^ared 
in the name of the assessee as consignor and 
consignee both. At the destinations, the 
goods were taken deLvery of either by the 
assessee’s representabves in Uttar Pradesh, 
who then sold them by going from door 
to door, or by the customers through a Bank 
against payment. The assessee sent the 
railway receipts to its Bankers in U. P., after 
endorsing theta in ^eir favour and they 
delivered them to the customers, after 
receiving payments from them and endor^ 
ing them m their favour. On these facts, it 
xvas found that in so far as the goods we« 
delivered to the assessee’s representatives in 
Uttar Pradesh, the sale by the representa- 
tives of the assessee by going from door to 
door, would be sale or goods by the asses- 
see itself. In relation to the delivery made 
to customers through a Bank against pay- 
ment. it was held that the bankers acfM 
as an agent of the assessee. Hence, this 
activity of the bankers was a part of the 
business activity of the assessee. 'This would 
mean that be was carrying on the business 
of selimg in Uttar Pradesh so as to be a 
'dealer’. In the present case, the distinguish- 
ing feature is that the assessee or his 
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re^iresentative did not take delivery of the 
goods from the railway. The customers 
directly took dehverj' from the railway. The 
assessee or its representatives did not sell 
the goods -within Uttar Pradesh, after they 
had arrived in Uttar Pradesh. 

6. The observation that the Bank in so 
far as it collected the price of the goods for 
the assessee would be its agent and as such 
the assessee would be carrying on the busi- 
ness of selling in U. P. seems contrary to 
the decision of the Supreme Court in 
(1970) 25 STC 82 = (AIR 1988 SC 739). In 
that case, the assessee carried on business at 
Bombay and had a branch ofGce at New 
Delhi. It received certain orders from the 
Government of Punjab and other semi-Gov- 
emment bodies in the State of Punjab. It 
despatched goods from Delhi by rail or by 
public motor transport. The railway or other 
receipts were prepared in the name of the 
assessee and presented, to the purchasers 
duly endorsed in their favour, to ' secure 
reafeation of the price of the goods. On 
these facts, the Supreme Comt hdd that the 
assessee did not carry on a trade-in Punjab. 
It held that the assessee had no shop or 
office -within the State of Punjab. The facts 
that the assessee supplied goods within the 
State of Prmjab and received price of the 
goods -within the State of Punjao, were an- 
cillary acH-vities of the assessee, which did 
not amormt to carrying on trade -within the 
State of Pimjab. This principle is applicable 
to the facts of our case. Here also, me asses- 
see had supplied goods to customers, and, 
collected the price in U. P. The orders 
were received directly at Calcutta. They 
were executed at Calcutta. The assessee 
had no shop or office or representative in 
Uttar Pradesh. In the circumstances, the 
facts that the goods were supplied and price 
collected in U. P. would be an ancillary 
activity of the assessee and would not amount 
to carrying on the business, of selling -within 
Uttar Pradesh. 

7. The fact that the assessee entrusted 
the documents to the Bank for encashment 
-would not necessarily make the Bank an 
agent of the assessee. The bank would be 
the assessee’s agent only if the assessee paid 
the, bank its charges or commission. But if the 
U. P.. customers paid the bank charges 
(which is not unusual), die bank would in 
law be the customers’ agent. There is no 
finding here that the assessee paid the bank’s 
charges. 

8. Further even if the Bank is held to be 
the assessee’s agent, it would not automati- 
cally make the baiik an agent for carrying 
on the business of the assessee. It has been 
found that the assessee firm was granted an 
overdraft by the bank at Calcutta on the 
assessee’s risk and on the condition that if 
the money was not collected from the U. P. 
dealers the bank wall debit the moneys in 
dieir account This would suggest that if 
the customer did not honour the railway 
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receipt by retiring it on payment, the bank 
would debit the assessee’s account. The bank 
does not undertake to take delivery of the 
goods from the railway, if the customers do 
not retire the documents, and sell them on 
behalf of the assessee, in order to realise 
and pay the assessee the price. 

9. The bank could not be treated as a 
business agent of the assessee. The Bank, 
if at all, would be an agent for the anciUaiy 
activity of transmitting the documents to the 
customers and crediting the assessee with 
the proceeds, if the customers -wiffingly paid. 
The assessee could not be held to be carry- 
ing on business in U. P. on the basis of this 
acti-vdty of the bank. 

10. Learned counsel for the assessee re- 
lied on the decision of the Supreme Court 
in Commr. of Sales Tax, U. P. v. D. C. 
Dhimani and Brothers Ltd., (1970) 25 STC 
12 (SC). That case, in our opinion, is not 
helpful. There, the assessee carried on the 
work of fabricating wagons and coaches at 
Izatnagar in Uttar Pradesh. They were then 
supphed to the railway administration with- 
in the State of Uttar Pradesh. The Supreme 
Court held that the assessee was carryung 
on the work of manufacturing wagons and 
coaches in Uttar Pradesh and this manufac- 
turing would not make him a ‘dealer’ because 
he did not carry on the business of selling 
goods in Uttar Pradesh. It was also held 
that a single or stray instance of selling will 
not be carrying on the business of selling. 
Here, it is not disputed that the assessee 
carries on the business of buyung and sell- 
ing cotton yam. He is not a manufacturer. 
This case is, therefore, not applicable. 

11. I would answer the first question in 
the negative, in favour of the assessee and 
against the Department. In -view of the 
answer to the first question, the other ques- 
tions are merely of academic importance, 
and would leave them rmanswered. The 
assessee would be entitled to his costs, which 
are assessed at Rs. 200. The fee of the learn- 
ed counsel for the Department is assessed 
at the same figure. 

TRIVEDI, J.: 12. I amee that the first 

question should be anwsred in favour of the 
assessee and against the Department I also 
agree that the remaining two questions need 
not be ansu'ered. 

13. I would like to add that carrying on 
business of seDing goods in the State of 
Uttar Pradesh implies active promotion of 
trade by the dealer or his agent. The bank 
will not be the agent of the dealer for the 
purpose of business even though it may be 
an agent for the purpose of realising the 
purchase money. Mere transport of goods 
through the railway' or some otlier transport 
agency' will not amount to carrying on busi- 
ness in the State a dealer who attracts busi- 
ness by' advertisement in a newspaper of the 
State also cannot be s.aid to be carrying on 
the business of selling in the State. There 
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shoidd be an element of personal activity 
by the dealer or his agent for the sales in 
the State before the dealer can be said to 
be carrying on the business of selling in the 
State. 

R. L. GULATI, J.; 14. I agree with 
brother Satisb Chandra, j. that question No. 
1 should be ans%vered in favour of the asses- 
see and the remaining two questions need 
not be answered but I wish to add a few 
words by way of elucidation. 

15. The statement of the ease as origi- 
naDy submitted by the Revising Authority, 
opens thus: 

“The applicant is a concern having its 
head office at Calcutta dealing in yam. The 
appbcant used to import yam in his 
name and received delivery thereof at Bani- 
banU whereafter this yam so received was 
effected sale. ...” 

Similar observations were found at two places 
in the revisional order. When the matter 
came up for hearing before a Bench consist- 
ing of myself and lion. Pathak, J. we called 
for a supplementary statement of the ca.se 
as, in our opinion, the Judge (Revisions) had 
merely e^essed its conclusion without sett- 
ing out the primary facts. The supplemeo- 
tary statement of the case has since been 
received and it discloses the mcdus operand! 
of the assessee’s business. According to that 
modus operandi the assessee whose principal 
place of business is Calcutta merely despat- 
ches ^ods to dealers in Uttar Pradesh in 
erecution of the orders received from them. 
The raflway receipts are made out in the 
assessee’s name. The railway receipts are 
endorsed in favour of the assessee's rankers 
at Calcutta which deliver them through their 
branches to the assessee’s constituents in 
U. P. on payment of the price of the goods. 
It has not been found that the delivery of 
the goods at any of the destinations in U. P. 
is taken either by the assessee directly or 
throujdi its agents or by the banks. On these 
facts the question arises as to whether the 
assessee can be said to be carrying on busi- 
ness of selling goods in U. P. so M to be 
a dealer within the meaning of Section 2 (c) 
of the U. P. Sales Tat Act. I agree that 
on these facts the assessee cannot be held 
to be a dealer in U. P. 

16. The case of (1963) 14 STC 600 (AD) 
can be distinguished only on the ground that 
sometimes the representatives of the asses- 
see in that case took delivery of the goods 
in Uttar Pradesh and they sold the goods 
by going from door to door. That modus 
operand! would certainly make the assessee 
a dealer in Uttar Pradesh but the fact that 
in the present case the assessee delivered 
the railway receipts to its bankers at Cj- 
cutta while in the case of Nestles’ Products, 
the documents were sent to banks fn U. P, 
VTOuld afford no ground of distinction be- 
cause in cither case the banks agency wonld 
be limited to the collection of the price of 
the goods from the customers. There is noth- 


ing to show that on the failure of the custo- 
mers to retire the documents, the baiJcs 
wmuld take the delivery of the goods on be- 
half of the assessee and would proceed to 
sell them. Such a course of conduct is 
against the established practice of the bank- 
ing «’stem as it prevails in our country. ^ 
the documents axe not retired by the custo- 
mers, the banks merely return them to the 
owner. Indeed, in the instant case it has 
been found that the assessee’s banks had al- 
lowed to tlie assessee an overdraft • fadhty 
against the railway receipts negolialea 
through it on the condition that if the docu- 
ments were not honoured by the assessee’s 
constituents in U. P. the amount advanced 
to the assessee shall be debited to its ac- 
counts. That is the only function which the 
assessee's banks performed in the conduct of 
the assessee’s business. I am further of the 
opinion that the payment of the bank com- 
mission by tbe assessee or its customers is 
of no consequence. That is a matter of con- 
tract between the parties. Even if the bank 
commission is paid by the assessee, the bank 
cannot be said to be the agent of the asses- 
see throu^ whom it carries on the business 
of selling goods in U. P. As has been point- 
ed out by tbe Supreme C3ourt in (1970) 23 
STC 82 ss (AIR 1963 SC 739), tbe negoba- 
tioa of documents through a bank is an ancil- 
lary activity to secure the realisation of the 
price of the goods from ^e purchasers. I 
am, therefore, of the opinion that the deci- 
sion in the ease of Nestles' Products is erro- 
neous in so far as it seeks to hold the asses- 
see in that case to be dealer in U. P. on 
the ground that the raflway receipts in res- 
pect of the goods despatched to U. P. deal- 
ers were negotiated through bankers in U. P. 

BY THE COURT 

17- The first question is answered 
in the negative, in favour of the 
assessee and against the Department In 
view of the answer to the first question, the 
other questions are merely of academic im- 
portance, and they are returned unanswered. 
The assessee would be entitled to his costs, 
which are assessed at Rs. 200. 'The fee of 
the learned Counsel for the Department is 
also assesseed at the same figure. 

Anssver accordingly. 


AIR 1970 ALLAHABAD 652 (V 57 C 94) 
FULL BENCH 

S. K. VERMA, S. N. DWIVEDI AND 
HARI SWARUP, JJ. 

Bhagwan Swarup, Applicant v. Murudpal 
Board, Ujhani andT others, Opposite Parties. 

Civil Revn. No. 448 of 1969, D/- 22-5- 
1970 against Order of Civil T., Budaun, D/- 
^1-1969. 

(A) Limitab'on Act (1963), Secs. 12, 14, 
4 — Mode of computing period — Sections 
12 a nd 14 pros-ide for ertension of limita- 
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tion — Periods provided under Sections 12 
and 14 are to be added to the period" pres- 
cribed' — If such periods taken together ex- 
pire during vacation appeal may be filed on 
day on wbich Court reopens — Section 4 
does not extend time — Period for filing 
appeal expiring during vacation — Copy of 
judgment not obtained before closing of 
court — Application for copy on date of re- 
opening of Court — Appellant is not end- 
fled to exclusion of time taken in obtaining 
copy. 1962 All LJ 1149 and S. A. No. 420 
of 1967, D/- 19^1968 (All) and 1956 All 
WR (HQ 737, Overruled; (1901) ILR 25 
Bom 584 and (1901) ILR 25 Bom 586 and 
(1897) HR 19 AB 342 and AIR 1914 All 
303 and AIR 1929 Rang 96 (1) and AIR 
1931 Pat 60, held no longer good law in 
view of AIR 1935 P. C. 85. AIR 1954 Cal 
569 and (1904) HR 27 Mad 21 and AIR 
1922 Oudb 39 and AIR 1937 Oudh 26, Dis- 
sented fi'om; AIR 1968 SC 960, Distinguish- 
ed. Case law discussed. 

(Paras 2, 5, 9, 11) 

(B) Limitation Act (1963), Section 5 — 
Condonation of delay — Delay due to con- 
flicting decisions misleading the part}' in fil- 
ing appeal is good ground for condoning 


delay. (Para 11) 

Cases Referred; Chronolo^cal Paras 

(1968) AIR 1968 SC 960 (V 55) = 

1968 Cri LJ 1132, State of U. P. 

V. Maharaja Narain 8 

(1968) Second Appeal No. 420 of 1967, 

D/- 19^1968 (All), Dudhnath 

Dubey v. Praldiu Duoe 9 

(1966) AIR 1966 Madh Pra 340 
(V 53) = 1966 Jab LJ 466, Kanhaiya- 
lal V. Ram Kishan 6 

(1985) AIR 1965 Mad 459 (V 52) = 

HR (1964) 2 Mad 907, S. N. Jaya- 
rama Aiyar v. Rajagopalan 6 

(1962) 1962 All LJ 1149 = 1962 All 
■\f’R (HC) 902, Ganga Prasad v. 

Raghubir Prasad 7 

(1961) AIR 1961 Orissa 133 (V 48) = 

HR (1961) Cut 169, Municipal 
Councillors of Puri Municipality v. 
Madhusudan Das Mohapatra 6 

(1960) AIR 1960 Mys 216 (V 47), 

C. Raghavendra Rao v. I^asavamba 6 

(1939) AIR 1959 AU 699 46) = 

1939 All LJ 456, Mukat Beharilal 
Agaivval v. Addl. Dist. Magistrate 1, 5, 

7, 8 

(1936) 1956 All -tTO (HC) 737, Udairaj 
Singh V. Jugal Kishore Mehra 3, 7 

(1934) Am 1934 Cal 569 (V 41) = 

ILR (1953) 2 Cal 144, Smt. Kamala 
Sundari Dasi v. Sridham Chandra 7 

(1954) AIR 1954 Madh Bha 18 (\^ 41) 

= Madh BLJ 1934 HCR 404, 

Sadashiv Rao Gangadhar v. Ram- 
chandra Bhawan Bhagwat 6 

(1933) AIR 1933 Bom 353_(\^ 40) = 

HR (1933) Bom 565, Karim Ismail 
V. Abdul Bahiman 8 


Board, Ujbaiii (FB) AIL 653 

(1948) AIR 1948 Nag 15 (V 85) == 

HR (1947) Nag 375, Chudamansao 
Nishramsao v. Ram Kuwar Birajlal ft 

(1947) AIR 1947 Oudh 3 (V 34) = 

HR 21 Luck 447, Ram Manorath 
V. Ram Bhulawan 8 

(1947) AIR 1947 Lab 168 (V 84) = 

HR (1946) Lah 107, Bhawani Cloth 
Mills Ltd. V. Parmeshwari Doss 6 

(1942), AIR 1942 All 429 (V 29) = 

HR (1943) All 84 (FB), Raja Panda 
V. Sheopuran Pande 6 

(1942) AIR 1942 Mad 604 (V 29) = 

HR (1942) Mad 868, Avasarala 
Kamaraju Pantulu v. Balia Saramma 6 
(1941) AIR 1941 Nag 100 (V 28) = 

HR (1941) Nag 144, Shivajiram 
Dhannalal Marwadi v. Gulabchand 
Marwadi 8 

(1939) AIR 1939 AU 252 (V 26) = 

1939 AU "WR 153, Mst. Shayam 
Peare v. Ram Autar Singh 6 

(1938) AIR 1938 AU 606 (V 25) = 

HR (1938) AU 861, Puranchand v. 
AbduUah 8 

(1938) AIR 1938 Lah 317 (\^ 25) = 

40 Pun LR 74, Asa Sin^ v. Hira 
Singh 7 

(1938) AIR 1938 Lah 234 (\’‘ 25) = 

HR (1938) Lah 193 (FB), Shanti 
Prakash v. Hamam Das 6 

(1937) AIR 1937 Oudh 26 (\'' 24) = 

HR 12 Luck 531, Sukhnandan Prasad 
Shukla V. Raja Ahmad Ali Klian 7 

(1935) AIR 1935 PC 85 (V 22) = 

62 Ind App 80, Maqbool Ahmad v. 

Onkar Pratap Narain Singh 5, 7 

(1934) AIR 1934 Pat 367 (V 21) = 

HR 13 Pat 632, Dhanna Mistiy v. 

Bengal Nagpur Rly. Co. Ltd. 8 

(1931) Am 1931 Pat 60 18) = 

14 Pat LT 91, Ramchandra Shukul 
v. Sri Tliakurjee MandU Darkadhis % 

(1929) Am 1929 Pat 615 (V 16) = 

10 Pat LT 545, Munshi Afohton v. 
Lachmanlal 8 

(1929) AIR 1929 Rang 96 (1) 16) = 

HR 6 Rang 743, Ma Dan v. Tan 
Chong San 7 

(1922) AIR 1922 Oudh 39 (V 9) = 

25 Oudh Cas 71, Abdul Ghaffor v. 

Mt. Easulunnis 7 

(1916) AIR 1916 Pat 317 (V 3) = 

1 Pat LJ 485, Debi Charan Lai v. 

Mehdi Husain 8 

(1914) AIR 1914 AU 303 (F 1) = 

23 Ind Cas 874, Budhu v. Sultan 7 

(1904) HR 27 Mad 21 = 13 Mad LJ 
300, Saminath Ajyar v. 'Fenkata- 
subba Ajwar 7 

(1901) HR 25 Bom 3S4 = 3 Bom 
LR 143, Tukaram Copal Pandu- 
rang Sadaram 5, 7 

(1901) HR 25 Bom 5S6 = 3 Bom LR 
244, Pandharinath Sakharam v. 


Shankar Narayan 5, 7 
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(1897) ILR 19 All 342 = 1897 All 

76, Siyadat-Un-Nissa v. Muliain- 

mad Mahmud 1, 5, 7 

Sirish Prasad, for Applicant; N. Lai, for 
Opposite Party. 

VERMA, J.: — This application in revision 
came up for hearing before Oak, C. J. and 
S. N. Singh, J. They have referred it to a 
Full Bench because of a conflict between 
two Division Benches of this Court — Siya- 
dat-un-nissa v. Muhammad Mahmud, (1897) 
ILR 19 AH 342 and Mukat Behanlal Agar- 
wal V. Addl. District Ma^trate Bareilly, 
AIR 1959 All 699. 

2. The question involved in the case is 
one of limitation and it arises in this way. 
The apphcant Bhagwan Swarup filed a suit 
against the opposite parties for the recovery 
of Rs 600 by way of damages on the allega- 
tion that he had been maliciously retrenched 
from his position as Commanding Officer of 
No. 229, U. P. N. C. C. R. Company of 
Municipal Intermediate College, Ujhani. The 
learned Munsif decreed the suit of the ap- 
plicant against defendants nos. 1 and 2 on 
Klay 25, 1987. The Civil Courts closed for 
the summer vacation on June 2, 1967 and 
reopened after the vacahon on July 3. 1967. 
The applicaboD for copies of the fudgmenl 
and decree rvas made on the same date, that 
is to say on, July 3, 1967. Copies were 
ready and delivers on July S, 1967 and 
the appeal was filed on July 6, 1967. 

3. A preliminary TOint was raised before 
the learned Civil Judge of Budaun to the 
effect that the appeal was barred by time 
The learned Civil Judge, relying upon the 
cases of Udairaf Singh v. Jugal Kishore 
Mehra. 1950 All \VR 737, Munshi hfohton 
v. LachmanlaL AIR 1929 Pat 615 and Debi 
Charan Lai v. Mehdi Husain AIR 1916 
Pat 317, held that the appeal was within 
limitation. Hence *hi< application in revi- 
sion. 

4. The relevant sections of the Indian 
Limitation Act, 1963 (hereinafter referred to 
as the ’Acf) are Sections 4 and 12. They 
are reproduced below; — 

4. “\Miere the prescribed period for any 
suit, apjpeal or application expires on a day 
when the Court is closed, the suit, appeal or 
application may he instituted, prefened or 
made on the day when the Court re-opens. 

Explanation — A Court shall he deemed to 
be closed on any day within the meaning of 
this section if during any part of its nomial 
working hours it remains closed on that 
day." 

12, *(1) In computing the period of limi- 
tation for any suit, appem or application, the 
day from which such period is to be re- 
ckoned, shall be excluded. 

(2) In computing the period of limitation 
for an appeal or an application for leave 
to appeal or for revision or for review of 
a {udement, the day on which the Judgnmt 
complained of was pronounced and the time 
requisite for obtaining a copy of Uie decree; 


sentence or order appealed from or sou^t 
to be revised or reviewed shall be excluded. 


(3) Where a decree or order is appealed 
from or sought to be revised or reviewed, 
or where an application is made for leave 
to appeal from a decree or order, the time 
requisite for obtaining a copy of the judg- 
ment on which the decree or order is found- 
ed shi^ also be exdude^ 

(4) In computing the penod of limitation 
for an application to set aside an award, the 
time requisite for obtaining a copy of the 
award shall be excluded. 


Explanation — In computing tmder this 
section the time requisite for obtaining a 
copy of a decree or an order, any time taken 
by the court to prepare the decree or order 
before an application for a copy thCTeof is 
made shall not be excluded." 


5. In 11897) ILR 19 AH 342, a Divi- 
sion Bentm of this Court, on facts similar 
to the facts of the present case, came to the 
conclusion that the appeal was within time. 
In AIR 1959 AH 699 another Division 
Bench came to the conclusion that the cases 
decided prior to the decision of their Lord- 
ships of the Privy Council in Magbul Ahm ad 
V. Onlcar Pralap Narafn Singh, AIR 1935 PC 
85 were no longer good law. Some of these 
cases were cited before the Division Bench 
and they are— (1897) ILR 19 AH 342; Tuka- 
ram Gopal v. Pandurang Sadaram, (1901) 
ILR 25 Bom 584, and Pasdharinath Sakha- 
ram v. Shankar Narain, (1901) ILR 25 Bom 
586. Before adverting to the decision of their 
Lordships of the Privy CouncH mentioned 
above, we should like to point out the dif- 
ference between Section 4 and Sections 12 
and 14 of the Act. The language of Sec- 
tion 4 pre-supposes that the period of L’mi- 
tatioo hat already expired but it has expired 
on a day when the court was closed, and it 
provides that, despite the fact that limita- 
tion has expired, the suit, appeal or applica-' 
tion may be instituted, preferred or made on 
the day on which the court reopens. There 
is nothing in Section 4 of the Act on the 
basis of wbidi it could be said that it has 
the effect of extending or enlarging the 
period of limitation. The language of Sec- 
tions 12 and 14, however, clearly provides 
for tho extension of the period of limitation 
and, therefore, the period contemplated by 
Sections 12 and 14 must be added to the 
period of limitation prescribed by the Act 
and if, after this addition, limitation expires 
<m a day when the court is closed,’ the suit 
appeal or apph'cation may be fil^ on the 
reopening day. In Maqhul Ahmads case, 
AIR 1935 PC 85 their Lordships of the 
Privy Council said this: — 


"The second period is the period of the 
long vacation. In regard to that matter, the 
appellants seem to their Lordships to be in 
a position which is in the nature of S 
dHemma. It is to be noted foat there is 
a marked distinction in form between Sec- 
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tion 4 and Section 14. The language, em- 
ployed in Section 4 indicates that it has 
nothing to do \vith computing the prescribed 
period. ViTiat the section pro\’ides is that, 
where the period prescribed expires on a 
day when the Court is closed, notwithstand- 
ing that fact, the application may be made 
on the day that the Court reopens; so that 
there is nothing in the secfa’on which alters 
the length of the prescribed period; whereas 
in Section 14 and other sections of a similar 
nature in the Act, the direction being with 
the words: 'In computing the period of limi- 
tation prescribed for any aOTlication,” cer- 
tain periods shall be excluded. It, therefore 
seems to their Lordships that, where there 
is ground for excluding certain periods imder 
'Section 14, in order to ascerta in what is the 
date of the expiration of the prescribed 
period, the days excluded from cmerating by 
way of limitation have to be added to what 
is primarily the prescribed period; that is to 
say, if the prescribed period is duee years, 
and twenty days ought to be excluded in 
order to determine when the prescribed 
period expires, twenty da 5 's have to be add- 
ed to the three years, and the date of the 
expiration of the prescribed period is thus 
ascertained.” 

6. The decision of the Judicial Committee 
mentioned above has been followed by large 
number of High Courts in this country. See 
Puran Chand v. Abdullah, AIR 1938 All 608; 
Mst. Shayam Peare v. Ram Autar Singh, 
AIR 1939 All 252; Raja Pande v. Sheopuran 
Pande, AIR 1942 All 429 (FB); Shanti Pra- 
kash v. Hamam Das, AIR 1938 Lah 234 
(FB); Bhawani Cloth Mills Ltd. v. Panne- 
shwari Doss, AIR 1947 Lah 168; Avasarala 
Kamaraju Pantulu v. Balia Saramma, AIR 
1942 Mad 604; S. N. Jayarama .4iyar v. S. 
Rajagopalan, AIR 1965 Mad 459; Shivjiram 
Dhannalal Marwadi v. Gulabchand Kalooram 
Marwadi, AIR 1941 Nag 100; Chudaman^ao 
Nishramsao v. Ram Kuwar Birajlal, AIR 
1948 Nag 15; Sadashivrao Gangadhar v. 
Ramchandra Bhawan Bhagwat, AIR 1954 
Madh Bha 18; Kanhaiyalal v. Ram Kishan, 
AIR 1966 Madh Pra 340; Ram Manorath v. 
Ram Bhulawan, AIR 1947 Oudh 3; Karim 
Ismail V. Abdul Rahiman, AIR 1953 Bom 
353; Municipal Councillors of Puri Munici- 
pahty V. Madhusudhan Das Mohapatra, AIR 
1961 Orissa 133; C. Raghavendra Rao v. 
Vasavamba, AIR 1960 M}'s 216. In 
Dhanna Mistry v. Bengal Nagpur Rly, 
Co. Ltd., AIR 1934 Pat 367, it was laid dovai 
and, in our \new, correctly, that the period 
of limitation should be computed first and, 
if Section 12 or other similar sections permit 
the exclusion of any period, that period 
should be added to the prescribed period of 
limitation and if the total period thus ar- 
rived at, expires on a day when the court 
is closed. Section 4 of the Act would come 
into play. To us, it appears that the law 
has been correctly laid dovm in tlie impres- 
sive array of authorities enumerated above. 


A plain reading of Secb’on 4 on the one hand 
and Sections 12, 14 and other similar sec- 
tions on the other, makes the conclusion at 
which the above mentioned authorities have 
arrived, inevitable. 

7. Mr. N. Lai, learned counsel for the 

opposite parties, has relied upon the follow- 
ing cases: (1901) ILR 25 Bom 584; (1901) 
ILR 25 Bom 586; and of course. (1897) ILR 
19 All 342; Smt. Kamala Sundari Dassi v. 
Sridam Chandra, AIR 1954 Cal 569; 1956 

All WR 737; Saminatha Ayyar v. Vehkata- 
subba Ayj'ar, (1904) ILR 27 Mad 21; Ganga 
Prasad v. Raghubir Prasad, 1962 All LJ 1149; 
Abdul Ghaffor v. Mt. Ra^unnis, AIR 1922 
Oudh 39; Sukhanandan Prasad Shukla v. 
Raja Ahmad Ali Khan, AIR 1937 Oudh 26; 
Budhu V. Sultan, AIR 1914 AU 303; Asa 
Singh V. Hira Singh, AIR 1938 Lah 317; 
Ma Dan v. Tan Chong San, AIR 1929 Rang 
96 (1) and Ramcharan Shukul v. Sri Thakur- 
jee Mandil Dar Kadhis, AIR 1931 Pat 60, 
The cases prior to Maqhul Ahmads case 
AIR 1935 PC 85 must be deemed to be no 
longer good law. As regards the cases after 
that, Maqbul Ahmad’s case, AIR 1935 PC 
85 was never considered in them. In 1962 
AU LJ 1149; AIR 1959 All 699 was cited 
but was not reaUy considered and the Privy 
Council decision in Maqbid Ahmad’s case, 
AIR 1935 PC 85 upon which Mukat Behari 
Lai’s case, AIR 1959 All 699 was base^ was 
not noticed. As regards Mukat Behari Lai’s 
case, AIR 1959 All 699 the learned Judge 
(Mithan Lai J.) just disposed it of in one 
sentence: 

“The case of Mukat Behari Lai is also 
based on the same footing and so that too 
does not lend any support to the views of 
the learned counsel for the opposite party.” 

AIR 1938 Lah 317 is a single Judge deci- 
sion and in the same volume is a Full Bench 
decision to the contrary already mentioned 
by us above. The Calcutta decision in AIR 
1954 Cal 569 proceeds on the footing that 
Section 4 of the Act extends the period of 
limitation which is directly in the teeth of 
the decision of (he Judicial Committee in 
Maqbul Ahmad’s case, AIR 1935 PC 85 
which was never noticed by the learned 
Judges of the Calcutta High Court. 

8. Strong reliance was placed by Mr. N. 
Lai on a decision of their Lordships of the 
Supreme Court in State of Uttar Pradesh v. 
Maharaja Narain, AIR 1968 SC 960. This 
svas a case under Section 12 (2) of the Act 
and the effect of Section 4 was never con- 
sidered. Their Lordships have held that 
Section 12 (2) of the Act enlarges the period 
of limitation prescribed under Entry 157 of 
Schedule I. That section simply permits the 
appellant to deduct from the time taken in 
filing the appeal the time requisite for ob- 
taining the copy of the order appealed from. 
This decision, therefore, Ls clearly distin- 
guishable and has no application to the facts 
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and to the question of law that arises in iho 
present case. 

9. Mr. N. Lai also relied upon an im- 
reported decision of a Division Bench of this 
Court in Second Appeal No. 420 of 1967 
(All) Dudhnath Dube v. Prakhu Dube decid- 
ed by Rajeshwari Prasad and A. K. Kirty, JJ. 
on April 19, I96S. In this case, the learn- 
ed Judges took the view that Mukat Behaii 
Lai’s case, AIR 1959 All 699, was a decision 
under the Limitation Act of 1908 and it was 
no longer good law in view of the definition 
of ‘period of limitation and ‘prescribed period’ 
given in the Act of 1963. 'They also thought 
that the difference in the phraseology of Sec- 
tions 3 and 4 of the old Act and Sections 3 
and 4 of the new Act led to the same con- 
clusion. They pointed out that, under ttie 
new Act, dismissal on the ground of linuta- 
tion would be entailed as a result of the 
filing of the suit, appeal or application after 
the prescribed period and not after the 
period of limitation prescribed by the first 
Schedule. We fail to see any difference 
justifying this conclusion, "perioa of limita- 
tion’ has been defined as period of limita- 
tion prescribed for any suit, appeal or ap- 
plication by the Schedule and ‘prescribe 
period' has been defined as the period of 
limitation computed in accordance with the 
provisions of the ne^v Act. The language 
employed in Section 4 of the new Act indi- 
cates lust as the lan^ge of Section 4 of 
the old Act indicated, that it has ootl^ff 
to do ^vlth computiog the prescribed period. 
The language of Section 4 of the new Act 
does not extend or enlarge the period of limi- 
tation any more than the language of Sec- 
tion 4 of the old Act did. Consequently, 
AIR 1959 All 699 and the other cases in 
which the same vie\7 has been taken, are, 
in our opinion, still good law. despite the 
change in the phraseology of Sections 3 and 
4 of the new Act and the cases reh'ed upon 
by Mr. N. Lai in which a contrary view has 
been taken, do not lay down the correct law. 


Munmipal Board, Ujhani (FB) A.L1L 

Und^ the neiv Act too, the prescribed period 
will be computed not in accordance with 
Section 4 of the Act, but in accordance wth 
Sections 12 and 14 and other similar sec- 
tions. We, therefore, respectfully disagree 
with the conclusions arrived at by the Divi- 
sion Bench in the unreported decision men- 
tioned above. 

10. Mr. N. Lai has argued that the view 
fliat we have taken is bound to result in 
hardship and injustice in individual cases, llis 
contention is that a person, who wants to 
file an appeal, is entitled to have full SO 
days for filing the appeal and, if for want 
of funds or other reasons, be has to wait 
up to the 30th day, and if that day happens 
to be a day on which the court is closed, 
his appeal would be barred by time for no 
fault of his. Our short answer to this argu- 
ment is that in appropriate cases the appel- 
late Court will extend the benefit of S. 5 
of the Indian Limitation Act and condone 
the delay in fihog the appeal. 

11. Our conclusion, therefore, is that, 
technically, the appeal filed in the court 
below was barred by limitatfoa. The ques- 
tion. however, is whether this is a fit case 
for interference in revision. In viesv of the 
conflicting decisions mentioned above, the 
defendant no. 1, Municipal Board of Ujhani, 
could very well have been misled into think- 
ing that copies could be applied for on the 
reopening of the civO courts after the vaca- 
tion and the time requite for obtaining the 
copies would be excluded and its appeal 
would be within limitatfoa. This u'ould. 
therefore, have been a perfectly good ground 
for condoning the delay in filing the appeal 
under Section 5 of the Act. \Ve, thereiore. 
decline to interfere in revision. 

12. This appL’cation in revision is dis- 
missed. but we make no order as to costs. 

Revision dismissed, 


E N C 
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income-tax free shall be payable by 
the State Government” 

It should be noted that both the Trusts 
which were before the Supreme Court are 
comprised of income-tax free securities. 
Since they were issued free of income-tax 
the interest accrued and received on the 
said securities, cannot be charged ivith in- 
come-tax in the hands of the receiver of 
that interest. The Supreme Court, there- 
fore, held that the assessee was exempt 
from paying income-tax by virtue of the 
provisions of Section 8. The same two 
trusts which were before the Supreme 
Court, viz., the Family and the Miscel- 
laneous Trusts are under consideration in 
the present assessments also. It follow's 
that the interest realised from the secu- 
rities that are the subject-matter of the 
two frusts are exempt from income- 
tax in' the hands of the assessee by virtue 
of the third proviso to Section 8 and that 
they are not exempt from taxation on ac- 
count of Item 8 of the notification dated 
21-3-1922. 

11. The learned counsel for the as- 
sessee, however, admitted before us that 
the securities comprised in the other three 
trusts, viz. The Housing Accommodation 
Trust, Pilgrimage Money Trust and 
Jewellery for Family Trust are not 
Income-tax free and interest therefrom 
is not exempt from income-tax He, 
therefore, fairly conceded that the ques- 
tion must be answered against the as- 
sessee in so far as the securities in these 
three trusts are concerned. 

12. Consequently, the answer to the 
second question referred at the instance of 
ths assessee is in favour of the assessee in 
respect of the securities comprised in the 
far^y and the Miscellaneous Trusts, in so 
far as exemption from income-tax is con- 
cerned and against him in so far as super- 
tax is concerned. In regard to the secu- 
rities in the other three trusts, the ques- 
tion is answered against him. 

13. Now remains the last question It 
relates to the inclusion of a sum of Rs. 1 
lakh in the income of the assessee. The 
facts relevant to this item are; — By an 
indenture made at Hyderabad on 8-10- 
1949 between the assessee as the settlor 
of the one part and three named trustees, 
including the settlor-assessee of the second 
part, the settlor made a settlement of a 
sum of Rs. 30 lakhs on his daughter-in-law 
Princess Niloufer, wnfe of one of his sons. 
That amount was deposited with the Gov- 
ernment of India, on its agreeing to pay 
interest thereon at the rate of 1 % per 
annxim free of Income-tax, Super-tax and 
all other taxes whatsoever, to the trustees 
and also agreeing to pay out of the co^us 
of the said sum of Rs. 30,00,000/-. various 
sums from time to time pursuant to an 
agreement dated 8-10-1949. This arrange- 
ment was incorporated in an agreement 
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dated p-10-1949 between the Government 
of India of the first part, the assessee as 
the settlor of the second part, and the 
three trustees appointed xmder the trust 
deed of the third part. Under this ar- 
rangement, the Government of India 
agreed to pay interest at the rate of 1% 
per annum and to pay to the trustees out 
of the corpus of the said sum of Rs. 30 
lakhs, until the said corpus is exhausted, 
^ch sum every year as together mth the 
interest accrued due on the said sum of 
Rs._ 30 lakhs or on the balance thereof re- 
maining wdth the Government of India, 
as would in all make up the sum of Rs. 1 
lakh p-er year. The Government of India 
further agreed that the interest payable 
on the aforesaid sum of Rs. 30 lakhs shall 
be free from Income-tax, Super-tax and 
all other taxes, dues, duties and assess- 
ments and that accordingly the Govern- 
ment of India shall not at any time assess 
or levy on the settlor or the trustees or 
any of the beneficiaries under the said 
deed of Trust, any Income-tax Super-tax 
or other taxes etc., in respect of any in- 
come or corpus of the said sum of Rs. 30 
lakhs deposited writh them or any part 
thereof. Under the trust deed, the trustees 
should pay the amount of Rs. 1 lakh every 
year to Princess Niloufer free of Income- 
tax etc., until her death or re-marriage, 
whichever event should happen first. In 
the first eventuality, her beneficial in- 
terest was to pass on to such of her issue 
then living, in accordance with the provi- 
sions of the law of succession governing 
Sunni Muslims, as if the said Princess had 
died intestate. In case there was no issue 
on and after the death of the said Princess, 
the corpus of the said Trust Fund or the 
balance thereof then remaining in the 
hands of the Trustees was to be transfer- 
red to the settlor, if he be then li\dng. and 
in the event of the settlor predeceasing the 
said Princess, it was to be handed over 
to the Nizam of Hyderabad living at that 
time. In case of divorce by her husband, 
if the Trustees were of the opinion that 
the divorce was not due to any act or 
default on the part of the said princess, 
it was open to the trustees to pay the net 
interest of the Trust Fund or of the 
balance thereof for the time being to the 
said Princess, xmtil death or remarriage 
whichever event should take place first. 

14. This arrangement went on till tte 
year 1952 when the marriage of the Prin- 
cess with the son of the settlor assessee 
was dissolved on 18-9-1952. Evidently the 
Trustees were of the opinion that the dis- 
solution of the marriage was not occa- 
sioned by any act or default on the part 
of the Princess. They were, therefore, 
prepared to continue the payments to her 
as per the terms of the settlement of 8-10- 
1949. However, on 18-9-1952 itself, the 
Princess under a deed of release, trans- 
ferred her right to receive a sum of Rs. 1 
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lakh per annum in favour of the assessee 
for a lump sum payment of Rs. 10 lakhs. 
It was thus, the assessee received during; 
the relevant assessment years the sums of 
Rs. 1 lakh per year from the trustees. 
These are the amounts which are sought 
to be included by the revenue in the in- 
come of the assessee. 

15. The assessee resisted this Inclusion 
on two grounds: The first contention was 
that what was being paid hack to him was 
only his capital and there was no element 
of income in the annual payment. Se- 
condly he contended that by ^^ue of the 
terms of the tripartite agreement of &-10- 
1949, these payments were totally exempt 
from tax and assessment. These conten- 
tions were not accepted either by the In- 
come-tax Officer or by the Appellate As- 
sistant Commissioner in appeal Nor did 
they find acceptance with the Appellate 
Tribunal either. The third question refer- 
red to us at the instance of the assessee 
raises the same points lor decision by us 
also. 

16. We have no hedtation In uphold- 
ing the view of the Tribunal that the 
annual payments of Rs. 1 Ukh in the 
hands of the assessee are income within 
the meaning of the Act He p^d a lump 
sum of Rs. 10 lakhs and obtained In his 
favour, the benefit under the Triist Deed. 
These annual payments, no doubt Includ- 
ed not only interest but also instalments 
of capital It should be noted that the 
benefit was purchased by the assessee not 
in his capacity as settlor but only as an 
ordinary purchaser. It cannot be postulat- 
ed that such payments in the luinds o£ 
an ordinary purchaser would not become 
income. The contention put forward by 
the learned counsel for the assessee 
is that these payments were made up of 
Dot only interest but also portions of the 
capital itself. But that feature of the 
payment does not prevent the amomt 
from being an annuity. The principle 
stated in Jfaharajkumar GopaJ Saran 
Karain Singh v. Commissioner of Income- 
tax Bihar and Orissa. 1935-3 ITR 237 = 
(AIR 1935 PC 143) applies to the present 
case also. There a person transle^ed an 
estate worth nearly Rs. 2 crores in con- 
sideration of certain acts to be done and 
obligations to be discharged by the 
transferee. One of such obligations is an 
annual payment of Ks. 2.40,000/- to the 
transferor for his life. The court held 
that the owner of the estate had exchang- 
ed a capital for a life annuity along with 
other benefits, which was taxable as in- 
come in his hands. It was further found 
that the annual payments were not in- 
stalments of a capital sum and that they 
were part of the price of the sale. Ap- 
plying the same principle, it follows that 
the amounts of Rupees 1 lakh received by 
the assessee in pursuance of the release 
deed executed by the princess in his 


favour on 18-9-1952 constitute his income.^ 

17. The next part of the question Is 
whether the assessee was entitled 
to exemption from tax on the income 
under the terms of the agreement entered 
into with the Government of India on 
8-10-1949? We have briefly referred to 
the gist of that agreement It was a 
tripartite agreement to which the Govern- 
ment of India, the assessee as the settlor 
and the three trustees of the trust wer# 
parties. A copy of the trust deed was also 
annexed to the agreement. It is common 
case between the parties that the rate ol 
interest prevailing at the time of tha 
agreement on Government and gilt-^ged 
securities was 3i% to 4% per annum. 
Nevertheless, t^ interest stipulated o» 
the sum of Rs. 30 lakhq deposit^ with the 
Government of India was only If- per 
annum. In order to understand the back- 
grotmd of the agreement, it becomes 
necessary to read the following portion ol 
the preamble: 

"And whereas for the purpose of com- 
pleting the said transaction an arrange- 
ment has been arrived at with the Govern- 
ment of India under which the trustees 
are to deposit the sum of Rupees 30 lakhs 
(Rupees thirty lakhs) with the Govern- 
ment of India on the Government of India 
a gr eeing to pay to him Interest at the 
rate of one per cent per annum free ol 
Income-tax. Super Tax and all other taxes 
whatsoever and also upon the Goveinmenl 
of India agreeing to pay to the Trustees 
out of the corpus of the said sum of Hs. 30 
Lakhs (Rupees thirty lakhs) various sums 
from lime to time in manner hereinafter 
stated.” 

Clause (2) of the agreement Is very mate- 
rial in this context The relevant portions 
thereof are in the following terms: — 

"^e Government of India shall out ol 
its revenue pay to the Trustees interest on 
the said sum of Rs 30 lakhs (Rupees thirty 
lakhs) at the rate of one per cent per 
annum free of Income-tax, Super-tax and 
all other taxes, dues, duties and other as- 
sessments whatsoever from the date on 
which the said sum of Rs. 30 lal^s (Rupees 
thirty lakhs) shall be deposited by the 
Trustees with the Government of India 
until the said sum of Rs. 30 lakhs (Rupees 
thirty lakhs) shall be wholly paid out by 
the Government of India in accordance 
with the provisions.” 

It is thus made a part of the agreement 
that till the sum of Rs 30 lakhs was 
wholly paid out by the Government, the 
inter^ was made completely £r« of 
taxes, dues, duties and the assessments. 

18. Claxise (4) - makes the porition 
dearer. It states: — 

"The Government of India hereby dec- 
lares and agrees that the interest payable 
on the security of these presents ^all be 
free from Income-tax. Super-tax and all 
other taxes, dues, duties and assessments 
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and that accordingly the Government of 
India shall not at any time assess or levy 
on the Settlor or the Trustees or any of 
them or on any of the beneficiaries imder 
the said Deed of Trust any Income-tax, 
Superrtax or other taxes, dues, duties or 
assessments in respect of any income or 
corpus of the said sum of Rs. 30 Lakhs 
(Rupees thirty lakhs) so deposited or any 
part or parts thereof and any such income 
or corpus or any part thereof shall not at 
any time be included, in the income of the 
Settlor or of Trustees or any of them or 
of any of the beneficiaries under the pro- 
visions of the Indian Income-tax Act or 
any other Act relating to taxation on the 
Income, gains and profits of any persons 
in India provided however that if not- 
withstanding the provisions herein above 
contained any such tax, dues, duties or 
assessments shall be charged or levied on 
either the Settlor or the Trustees or the 
beneficiaries under the said Deed of Trust 
or any of them in respect of any income 
or corpus of the said siun of Rs. 30 lakhs 
(Rupees thirty lakhs) so deposited or any 
part thereof or in any part of such income 
or corpus be included in the total income 
of any of them for computing his or her 
total income for the purpose of assessment 
of his or her income, gains or profits by 
virtue of the provisions of the Indian In- 
come-tax Act or of any other enactment 
or law for the time being in force in that 
behalf in India then the Government of 
India shall forthvnth refimd, reimburse 
and pay to such person the amount of 
tax, dues, duties or assessments charged 
or lewed on him, or her and/or the 
amount of additional tax, dues, duties or 
assessments which shall have been charg- 
ed or levied on him or her by reason of 
any part of the said income or corpus 
being included in the total income of such 
person for the purpose of assessing his or 
her total income, gains or profits under 
the provisions of the Indian Income-tax 
Act or any other law or enactment for 
the time being in force in that behalf in 
India.” 

19. Reading Cls. 2 and 4 together, it is 
clear that the payments made in accord- 
ance therewith were made free from 
taxation and assessment. In fact, in 
Cl. (4), the Government of India xmder- 
took not to assess or levy at any time on 
the settlor or the trustees or any of the 
beneficiaries, any fax or assessment in res- 
pect of any income or corpus of the sum 
of Rs. 30 lakhs. It has been contended 
for the Revenue that the exemption was 
available only to the settlor or the trustees 
or any of the beneficiaries and is not 
available to a purchaser of the benefit 
under the deed. It has been urged that 
the privilege of exemption from tax was 
conferred on these three categories of 
persons purely as a personal benefit and 
it could not be extended to others. We 


are not inclined to accept this contention. 
If there is any doubt as to whether the 
benefit of exemption from tax was limit- 
ed to the three categories of persons alone, 
the preamble helps in resolving the diffi- 
culty. We have already extracted the 
relevant portion of the preamble. It 
makes clear that the settlor and the 
trustees had agreed to deposit a sum of 
Rs. 30 lakhs with the Government of 
India at the very low rate of 17o per 
annum, because that deposit and the pay- 
ments therefrom were agreed to be made 
free from tax. It must, therefore, follow 
that payments made in pursuance of the 
agreement should be free from tax. It is 
also very pertinent to note that the word 
used in clause (4) is "the beneficiaries” 
and not the "Princess.” Had the inten- 
tion of the agreement been to limit the 
exemption from tax to the person of the 
Princess alone, the word 'Princess’ would 
have been used in the place of 'the 
beneficiaries’. In any case, we are not 
inclined to agree with the contention 
advanced for the revenue that the trans- 
feree of the benefit could not stand in the 
shoes of the original beneficiary. The 
benefit is certainly "an actionable claim” 
within the meaning of Section 3 of the 
Transfer of Property Act. When there 
is a transfer of that actionable claim with- 
in the meaning of Section 130 of the 
Transfer of Property Act, the transferee 
becomes the beneficiary in the place of 
the transferor who was the original bene- 
ficiary and thus becomes entitled to all 
the benefits which the transferor enjoyed. 
We have no hesitation, therefore, in hold- 
ing that the assessee, by virtue of the 
transfer made in his favour, became a 
beneficiary within the meaning of clause 
(4) of the agreement dated 8-10-1949 and] 
thus was entitled to the exemption from 
tax by virtue of its provisions. 

- 20. We must also notice another con- 
tention urged before us for the revenue. 
It has been pointed out that there is no 
provision in the Act or the Rules made 
thereunder, empowering the Government 
of India to enter into an agreement of the 
nature of the arrangement of 8-10-1949, 
and, therefore, the a^eement was entered 
into without jurisffiction and was void. 
We cannot go into, this question for the 
simple reason that it has not been refer- 
red to us. It should be noted that this 
argument was never taken by the Reve- 
nue at any stage, in any form, before the 
lower authorities and has been for the 
first time urged before us. We are not, 
therefore, c^ed upon to answer this 
Question. 

21. From what is stated above, it fol- 
lows that the answer to the last question 
is that though the pa 3 Unents of Rs. 1 lakh 
per year were "income” in the hands of 
the assessee, he was entitled to exemption 
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from tax thereon, under the terms of 
agreement of 8-10-1949. 

22. The questions are answered as 
stated above. In view of the fact that 
the assessee has succeeded in some ques- 
tions and failed in others, we make no 
order as to costs. 

Answered accordingly. 
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P. JAGANMOHAN REDDY. C J.. AND 
SAMBASIVA RAO. J. 

Kaja Sudhir. Petitioner v. The Princi- 
pal. Guntur Medical College. Guntur and 
others. Respondents. 

Writ Petns. Nos. 4217, 4249, 4268, 4360, 
4956 of 1963 and Ka 17 of 1969. D/- 30-1- 
1969. 

(A) Constitution of India. Art. 14 

Equality before law — Rule 3 (a) and 
Appendix 1 of Rules for selection of can- 
didates for admission to the integrated 
MJ1.B.S. Course, in Medical Colleges in 
Andhra Area of Andhra Pradesh for year 
10S$-(19 are not unconstitutional — Cate- 
SorisatioQ of several N.C.C. Certificates in 
order of preference is based on rational 
differentia and is not discriminatory. Ob- 
servations in (1968) 1 Aodb WR S6, held 
obiter, (Paras 9 to 13) 

(B) Education — Rules for selection of 
candidates for admission to the integrated 
M.B.B.S. Coarse, in Medical Colleges in 
Andhra Area of Andhra Pradesh for year 
1963-69. Rale 3 (a) and Appendix 1 — 
Not imconstitutional — Categorisation of 
several N.C.C. Certificates in order of 
preference is based on rational clasifica- 
tion and is neither discriminatory nor un- 
intelligible — Object being to compen- 
sate the candidates having taken part 
either in Sports or in extra-curricular 
activities, authority concerned is justified 
in giving preference to persons having 
taken part in those activiffes for a foogcr 
period than those who have taken part for 
a comparatively shorte r pe riod. Observa- 
tions in (1968) 1 Andh tVK 56, held obiter. 

(Paras 9 to 13) 
Cases Referred * Chronological Paras 
(1963) 1968-1 Andh WB 56. A. S. 

Rami Reddy v. Principal. Guntur 
Medical CoUege 8. 12, 13 

K. Suryanarayana and Y. B. Tata Rao, 
for Petitioner in W. P. No. 4217 of 1958; 
G. Vedanta Bao and N. Narasimha Bao, 
for Petitioner in W. P. No. 4249 of 1968; 
M. Admarayana Raju (for No. 6), R V. 
Subba Rao (for Na 3). T. Bali Reddy (for 
Nos. 7 and and D. Sudhakar Rao (for 
No. 5). for Respondents in W. P. No. 4249 
of 1968; K. Srinivasa Murthy, K. Har- 
nadha Ra o, for Petitioner in W. P. No . 
DN/EN/B863/70/LGC/B 


V. Principal, G. Medical College A. LB. 

4268 of 1968; D. Satyanarayana, for Peti- 
tioners in W. P. Nos. 4360 and 4956 of 
1968; I. Balaiah and N. Narasimha Rao, 
for Petitioner in W. P. No. 17 of 1969, 
2nd Govt. Pleader, for Respondents Nos. 
1 and 2 in W.P. Nos. 4217 and 4249 of 
1968 and for all the Respondents in other 
Petitions. 

P. JAGANMOHAN REDDY, C. J. 
These six Writ Petitions relate to adiids- 
fiions to the medical colleges in Andhra 
Area. In Writ Petitions Nos. 4217. 4249, 
4268, 4360 and 4956 of 1968, the question 
is as to the interpretation of Appendix I 
to Rule 3 (a) of the Rules for admission 
as amended by G. O. Ms. No. 1499 Health 
dated 28th June, 1968. 

2. Before we deal with the several 
contentions raised before us, it is neces- 
eary to set out the qualifications of each 
of the petitioners. 

3. K. Sudhir. Petitioner in Writ Peti- 
tion No. 4217 of 1968. has obtained in the 
P. U. C. examination 230.25 marks in op- 
tionals and also obtained a 'B’ Certificate 
in N.C.C 

4. C Vijayasekhar. petitioner in Writ 
Petition No. 4249 of 1968. has obtained 
182.25 marks in optionals and he is also 
a 'B' certificate holder. Apart from this, 
he has been for three years in A.C C. and 
has also obtained a certificate for attend- 
ing Advanced Leadership Course and 
Annual Training Camp. 

5. Pardhasarathi is the petitioner in 
Writ Petition No. 4268 of 1968 with 228 
marks in optionals and Is a 'B’ certificate 
bolder. 

6. SanthI Swamp Nayar is the peti- 
tioner in Writ Petition No.’ 4360 of 1968. 
Be has obtained 228.75 marks in optionals 
and is also the holder of a ’B’ eex^ficate: 

7. S. V. Umamaheswara Rao is the 
petitioner in Writ Petition No. 4956 of 
1968. He has passed the H. S. C Multi- 
purpose examination obtaining 196.50 
marks in optional subjects and is a holder 
of *A-I' and *A-2’ certifirates- 

8. These candidates are competing 
against eleven candidates who have either 
obtained ’A-I’. A-II. J-II or C certificates 
— all of which are said to be higher than 
the ’B' certificates obtained by the peti- 
tioners. It is the contention of the learn- 
ed advocates for the petitioners that this 
Court had. on a prior occasion, in A. S. 
Rami Reddy v. Principal, Guntur Medical 
College, 1963-1 Andh WR 56 considered 
the constitutionality of Rule 3 and the 
Appendix thereof which are in similar 
terms to those with which w’e are now 
concerned. The Division Bench consist- 
ing of one of us and Kumarayya. J.. had 
held the Rule to be discriminatory. 
fore we deal with this contention, it Is 
necessary to set out Rule 3(a) and Appen- 
dix I to the Rules. 

3(a). "2‘)[ of the seats shall be reservrf 
exdurively for students possessing the 
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prescribed certificates in' K.C.C., and 
A.C.C. Selection of candidates under this 
category -will be made according to the 
procedure detailed in Appendix I to 
these Rules; 

X X X X 

^ APPENDIX ^ 

The selection of candidates possessing 
the N.C.C. and A.C.C. certificates nnll be 
made in the order of preference indicated 
below: — 

li) Holders of 'C’ certificates for Bovs 
from Colleges, holders of 'A-IP Certifi- 
cates for boys from High Schools, holders 
of 'G-II’ Certificates for girls from Colle- 
ges, holders of 'J-H’ Certificates for girls 
from High Schools. 

(ii) Holders of 'B’ Certificates for boys 
from Colleges, holders of 'A-I’ Certificates 
for boys from High Schools, holders of 
'G-I' Certificates for girls from Colleges, 
and holders of 'J-I’ Certificates for girls 
from High Schools. 

(hi) Holders of A.C.C. Certificates for 
boys and girls from Schools. 

NOTE: — The candidates with one year 
training in the Air “Vifing of N.C.C. 
shall, for purposes of admission, be 
treated on par with a candidate pos- 
sessing 'B' and ’A-I’ Certificates of 
the Army and the Naval IVings sub- 
ject to the condition that the candi- 
date should produce a certificate from 
the Director. N.C.C. to the effect -that 
he is proficient in his course, and also 
gives an londertaking that he would 
continue and obtain his 'B' certificate 
in the Air 'Wing.” 

9. It is the contention of the petition- 
ers’ advocates that this categorisation of 
the several certificates in order of prefer- 
ence is not based on any rational classi- 
fication and is discriminatory, in that the 
Junior and the Senior Divisions of N.C.C. 
irrespective of proficiency have been 
grouped together. In the first category 
of the order of preference, ’C’ certificates 
for boys from colleges which can only be 
awarded two years after tliey obtain 'B’ 
certificates in the colleges while stud-yung 
P.U.C. are grouped together with 'A-II’ 
certificates which are awarded two years 
after obtaining 'A-I’ Certificates from 
high schools. 'G-II’ certificates and 'J-II’ 
certificates are respectively equivalent to 
'C’ certificates and 'A-II’ certificates for 
girls from colleges and high schools and 
the same argument applies to them as 
well. Similarly, in the second category 
of preference, it is contended that 'B’ 
certificates which are obtained after one 
year’s training in Colleges and a Senior 
Dmsion in N.C.C. are compared and 
treated as eaufralent to 'A-1’ certificates 
obtained by boys from high schools who 
have put in one year. In so far as the 
girls are concerned, the equivalent of 
these are 'G-l’ and 'J-I’ certificates res- 


pectively. In the third and last category 
of preference, it is contended that A.C.G 
certificates for boys and girls who have 
put in even three years of training are 
relegated to this category. 

The learned Government Pleader, on 
the other hand, submits that this classi- 
fication is based on a rational differentia 
which has the nexus with the object 
sought to be achieved, namely, that can- 
didates who have been in the N.C.C. for 
longer periods and have taken interest 
are preferred to those who have had 
lesser number of years of training. With 
this object the grouping has been done 
into the several categories of preference. 
We are also told that it has not been 
denied that candidates who have obtained 
A-II’ certificates in H.S.C. notwithstand- 
ing the_ fact that they cannot obtain the 
'B’ certificates in P.U.C., nonetheless are 
in a position to obtain 'B’ certificates 
subsequently in the first year degree 
course and proceed to get 'C’ certificates 
before they do their B.Sc., degree course 
just as in the same way as a P.U.C. candi- 
date. who is going in for a degree, can 
obtain the 'C’ Certificate. One of the 
conditions for obtaining 'C’ certificates is 
that a person must obtain the 'B’ certi- 
ficate which can only be done in the 
Senior Division of N.C.C. in the college 
diming the first year. If this position is 
correct we have no doubt it is and because 
there has been no serious dispute then 
there is certainly no discrimination be- 
tween the H.S.C. and P.U.C. boys. Even 
in the case of can^dates completing 
H.S.C. in schools and who come to the 
colleges to take P.U.C., they can be 
awarded "A-I” and "A-H” certificates as 
these are certificates given for traim'ng in 
schools. 

Once it is admitted that there is no dis- 
advantage between the candidates who 
come from H.S.C. and those candidates 
who compete on the basis of P.U.C. certi- 
ficates, it will not be open for this Court 
to go into the question of categorisation 
of the preferences since it is found that 
those preferences are based upon some 
rational differentia which is not discri- 
minatory. Whether the standard of the 
total length of training in the N.C.C. 
both in schools and colleges is taken as 
the criterion for efficiency or as a qualifi- 
cation for selection, or whether prefer- 
ence is to be given only to the training 
and certificates obtained in the Senior 
Division of N.C.C. is a matter which is 
not within the jurisdiction of this Court. 

It is a matter entirely for the authority 
empowered to frame the rules for selec- 
tion. ’There is not a rule, the basis of 
which cannot be disagreed with. But 
what tlie Courts have to see is v.hether 
in making or framing the rule, the autho- 
ritv roncerned has adopted a reasonable 
classification and has based it on an in- 
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I telligible differentia which has a reason- 
able connection with the object sought 
to be achieved. 

10. In the present petitions, we find 
that while making admissions to medical 
colleges, certain percentage of seats is 
given to candidates who have obtained 
proficiency either in sports or in extra- 
curricular activities because it is felt that 
those who have taken part in these acti- 
vities have done so at the expense of 
their studies; and therefore do not have 
the same advantage as those who have 
exclusively concentrated on getting 
marks. If this is the avowed object, 
namely, to compensate those candidates 
who have taken part in some of the acti- 
vities referred to above, then the autho- 
rity concerned is perfectly justified in 
giving preference to persons who have 
taken part in those activities for a longer 
period than those who have taken part 
for a comparatively shorter period. There 
is nothing discriminatory or unintelligible 
In this classification. 

11. Sri G. Vedanta Rao, learned Advo- 
cate for the petitioner in W. P. No. 4249 
of 1968, has produced the opinion of one 
of the Military Officers to the eSect that 
Senior N.C C. is a superior training than 
Junior N.CC. training. No doubt it may 
be sa But that is not the only criterion 
because if that were to be so, there must 
be no reason why persons who have ob- 
tained B.Sc.. degrees should not compete 
or be given preference over those who 
have passed only P.U.C. This would cut 
at the very object of the selection which 
is intended to see that they should be 

g ' rtrf at the lowest level or at the thre- 
d of their entrance to the profesaonal 
jges. In this view we_ find no discri- 
ation whatever either in the Rule or 

Jie Appendix which prescribes prefer- 

eices of various categories. 

12. Certain observations made In (1968) 
1 Andh WR 56 by a Bench consisting of 
one of us and Kumarayya. J., have_ been 
relied on for holding that Rule 3 is un- 
constitution^- It may be stated that in 
that case after the last date for the re- 
ceipt of applications, the Government 
riianged the Rule pertaining to selection 
whidi caused prejudice to the petitioners, 
^e basis of that decision was that the 
Government was estopped from applying 
a different rule to that which was pre- 
vailing at the time when the applications 
were called for and not subseouent to 
the date when the receipt of applications 
for admission is closed. Kumarayya, J., 
who spoke for the Bench observed at 
p. 63 1 

"At any rate, as we have already notic- 
ed "the Government, possessing as they 
do. powers to amend, alter and cancel 
any rule, could not exerdse these powers 
In an unreasonable manner to unjustly 


defeat the rights already accrued. They 
are bound by the doctrine of equitable 
estoppeL It follows therefore that if the 
Petitioners, according to the rules in force 
on the last date of applications, are en- 
titled to a seat in the medical college as 
against the respondents, who are actually 
awarded such seats, their right cannot be 
defeated by subsequent amendment to 
the rules. Apart from any other ground 
the very Idea that the rule should be 
thus changed to the detriment of some, 
after all the applications have been re- 
ceived, is obnoxious enough, for if so per- 
mitted it will lead not only to arbitrari- 
ness but also to unjust results of far- 
reaching consequences. We therefore 
hold when the rule in force was valid and 
Was not struck down, the change in the 
rule to the detriment of some including 
the petitioners is unjustified and the Gov- 
ernment on the principle of equitable 
estoppel is precluded from retracting from 
the original position and giving effect to 
the amended rule to the detriment of the 
petitioners.” 

No doubt this was the ratio of that deci-[ 
sion. But there are certain observations] 
made in that decision which certainly 
asrist the petitioDers. viz., 

", P.U.C. students who could hope 

to get only *B’ certificates and not 'O’ 
certificate unless they continue to study 
for 3 years in college should have been 
made to suffer by this rule. The highest 
certificate that they can hope to get Is 
only ‘B’ certificate and that certificate 
for purposes of selection has not been 
placed at least at a par irith 'A-U' which 
is the Mgbest that ILS.C. students can 
pet.” 

These observations were based upon the 
material placed before the Bench then. 

13. As we have already said earlier, if 
Is not denied that a person applying under 
the P.U.C. category for admission can 
nonetheless ask to be considered for ad- ° 
mission vmder the N.C.C. category on a 
'C* certificate because it is not necessary 
that such a candidate should apply im- 
mediately after passing tte P.U.C.; but 
he can do so when he gets into the 6"^ 
year of B.S& by which time he could not 
only get 'B’ certificate but al» 'C’ certi- 
fit^te. In fact one of such candidates 
who has been given a seat, namely. Boop 
Kumar, has been awarded a *C’ certificate 
and he got 229.50 marks in P.U.C. Simi- 
larly, as we said earlier a person in H. S. C. 
who has got "A-Il” certificate can easily 
compete with a person who has applied 
xn the category of P.U.C, with a "C” cer- 
tificate. Nor can it be said that a person 
who has passed P.U.C. can only get ''B” 
certificate and not "A-U” certificate. We 
think that the observations made in 
(IS68) 1 Andh WR 56 are no doubt obiter, 
as such could not be presred in aid of the 
contentions urged on behalf of the petl- 
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tioners that the Appendix has already 
been struck down; or, at any rate, must 
be struck down. In this view, we reject 
the contention that the Eule and the Ap- 
pendix are unconstitutional For this 
reason, the 'B’ certificate holders come 
under the second category of preference 
and must be compared only with those 
that are specified in Appendix 1. 

14. It is stated on behalf of one of tlie 
petitioners (W. P. No. 4249 of 1968) that 
he has put in three years in A.C.C. and 
is a holder of a "B” certificate which 
gives Mm longer training than the others. 
But we have no material wMch can afford 
a basis for holding that A.C.C. certificate 
is of a Mgher category or involves a 
longer period of training or is more effi- 
cacious. One of the considerations for 
grouping certain certificates in the first 
category of preference is that they are 
given to boys who have attended the 
Annual Training Camps. We do not 
know whether persons who are trained 
in A.C.C. have to attend such Traiimg 
Camps. Consequently it is not possible 
for us to say that they are in the same 
category of those who have been group- 
ed in file first category; and therefore 
must be given preference. Therefore 
none of the petitioners can claim prefer- 
ence to those who have already been 
given seats. 

15. No doubt, the petitioner in W. P. 
No. 4217 of 1968, K. Sudhir, has a claim 
to be considered on merits because he has 
obtained 230.25 marks. Mr. G. Venkata- 
rama Sastry, H Government Pleader, who 
has given us the details of marks obtain- 
ed by others, has frankly^ conceded on 
instructions that the petitioner would be 
in the third raific in the reserved list of 
candidates and that there are 13 seats 
available out of wMch 9 are reserved in- 
cluding the seat reserved for the peti- 
tioner himselfi In this view, he is entitl- 
ed to one of the seats. Accordingly _ we 
direct that this petitioner should be given 
a seat 

16. Similarly, Santi Swamp Nayar, 
Petitioner in W. P. No. 4360 of 1968, has 
obtained 228.75 marks and if so, he is 
entitled to a seat on merits and his case 
for admission can be considered. We can- 
not direct that a seat should be given to 
him because we have not got afi the de- 
tails of marks obtained by other canffi- 
dates. or their marks in English which 
have to be considered for giving prefer- 
ence in the event of there being a tie. We 
accordmgly direct the 1st _ respondent 
Princinal of the Gimtur Medical College, 
to consider Ms case on merits. 

17. The contention that because these 
petitioners had applied for admission as 
coming under the N.C.C. group, they were 
not considered for the general seats is 
not a valid one. The proper course to be 


followed by the selection authority, ac.« 
cordmg to the Eule, is to consider the 
^phcations of the five petitioners on 
their _ respective merits; and if they are 
iwt likely to get seals on that footing, 
then alone their applications can be con- 
sidered as falling imder any one of the 
special categories. 

Writ Petition No. 17 of 1969. 

18. _ The question arising in this writ 
petition is already concluded by the 
directions given by us in the judgment 
in Writ Petition No. 4070 of 1968 deliver- 
ed on 9th December 1968 in that they 
may be considered as a class of merit 
without further categorisation into Sche- 
duled Castes, Scheduled Tribes. Women 
candidates, sports etc. 

19. In the result, W. P. Nos. 4217/68, 
4360/68 and 17 of 1969 are allowed with 
costs. Advocate’s fee Es. 100/- (Eupees 
one hundred only) in each. W. P. Nos. 
4249/68, 4268/68 and 4956/68 are dismiss- 
ed without costs. We however, fix the 
Government Pleader’s fee at Es. lOO/- 
(Eupees one himdred only) in each of 
^ese petitions. 

Order accordingly. 
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OBUL EEDDI, J. 

Nannepuneni Seetharamaiah and others. 
Appellants v. Nannepunem Eamakrish- 
naiah, Eespondents. 

Appeal No. 108 of 1964 and Cross Ob- 
jections, D/-24-2-1969, from decree of Sub. 
J. Khammam in O. S. No. 6 of 1962. 

(A) Registration Act (1908), S. 17 (1) (h) 

— Documents of which registration is 

compulsory — Partition deed — Effect of 
non-registration — Though inadmissible in 
evidence for ascertaining terms of parti- 
tion and tracing source of title, the factum 
of partition can be proved by other evi- 
dence. AIR 1960 SC 335 & AIE 1965 Andh 
Pra 274 (FB), Eel. on. (Para 7) 

(B] Hindu Succession Act (1956), S. 25 

— His conviction for the offence of murder 
or abetment of murder tmder S. 302 L P. C. 
not necessary for disqualification — Con- 
viction Tinder S. 324, LP.C. is enough to 
disqualify. 

Where a person, who had participated 
in murderous attack on his father along 
with others who were convicted of murder 
in that case, was given benefit of doubt 
and was convicted under Section 324, 
I. P. C. instead of Section 302 even then 
the disqualifications prescribed by Sec- 
tions 25 and 27 will come into play and 
operate against that person inheriting or 
deriving any beneficial interest in the pro- 
perty possessed or held by his father . 

DN/EN/C71/70/MLD/C 
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ReL on. (Paras 11. 12) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Andh Pra 274 
(V 52) = (1965) 1 Andh WR 384 
(FB). Kanna Reddy v. Venkata 
Reddy 9 

(1960) AIR 1960 SC 335 (V 47) — 

(1960) 2 SCR 253, RukmabaL v. 
Laxminarayan 7 

(1924) AIR 1924 PC 209 (V 11) — 

51 Ind. App. 368, Kenchava v. 
Girimallappa Channappa 12 

(1904) 14 Mad LJ 297 “ ILR 27 
Mad 591, Vedanayaga Mudaliar v. 
Vedammal [12 

Y. Suryanarayana, for Appellants; V. 
Madhava Rao, for Respondents. 

JUDGaiENT; This appeal preferred by 
defendants is directed against the judg- 
ment and decree of the Subordinate Judge. 
Khamman in Original Suit No. C of 1962 
decreeing the suit of the plaintiff for parti- 
tion and possession of his 1/3 share in 
Items 1 to 4. 6 and 7 of plaint 'A' schedule 
and Item 18 of plaint 'B’ schedule. 

2. The defendants 1 to 3 and the plain- 
tifl are the sons of one Narayana. the 4th 
defendant is their mother and the 5th 
defendant is their sister. According to the 
plaintiff, he and the defendants 1 to 3 were 
members of a Hindu undivided joint 
family and therefore he Is entitled to parti- 
tion and separate possession of his share in 
the joint family properties. The suit was 
resisted by the defendants contending in- 
ter alia that there was a prior partition 
whereunder there was ^otment of 
shares to each of the sharers and there- 
fore the plaintiff is precluded from seek- 
ing the rehef of partition and separate 
possession of his share. The Subordinate 
Judge held that there was no prior parti- 
tion as set up ^ the defendants. and that 
the plaintiff is entitled to the relief claim- 
ed only in respect of Items I to 4, 6 and 
7 of plaint 'A' schedule and Item 1$ of 
plaint *B’ schedule and passed a prelimi- 
nary decree accordingly. 

3. Mr. Y. Suryanarayana, appearing for 
the appellants, contended that the evidence 
on record amply bears out the case of the 
appellants that there was a prior partition 
in the year 1955 and that the plaintiff 
walked out of the family taking bis share 
and as such this partition action is not 
maintainable. As plaintiff has also 
claimed his right to inherit along with his 
brothers, his father’s estate and as it was 
negatived by the Court below he has pre- 
ferred the cross-objections. Mr, Surya- 
narayana contended that the plarntiff, bcdng 
tile murderer of his father, cannot inherit 
the estate of 1^ father and as su(^ he is 
not entitled to a share in tus father’s pro- 
perty under Sections 25 and 27 of the 
Hindu Succession Act 

4. Mr. Madhava Rao. appearing for the 
respondent-plaintiff, contended that toe 


plaintiff was not convicted of the offence 
of murder and therefore, he is not dis- 
qtialHed from inheriting his father’s pro- 
perty. It is next urged by Mr. Madhava 
Rao. that the Court below has rightlv 
negatived the case of the appellants 
(defendants) as the partition documents 
Exts. B-1 and B-5 set up by them were 
found to be inadmissible in evidence. 
Therefore, the main question for coTis- 
deration is whether there was a prior 
partition in the year 1955. whereby the 
plaintiff was allotted a share, which dis- 
entitles him from maintaining the present 
action. 

5. The case of the plaintiff as unfolded 
in the plaint is that his father purchased 
the plaint schedule properties with the 
monies realised by sale of the ancestral 
properties situate in another village that 
the 1st defendant and others, who were 
inimicallv disposed towards him. falsely 
impbcated him in the case relating to the 
murder of his father in order to deprive 
him of his share in his father's property, 
that after be was released from jail, he 
made several demands asking his brothers 
to effect a partition and render account 
for the income realised from the joint 
fartiily properties and that as they failed 
to accede to his request, be was forced 
to lay action for partition and separate 
possession of his share. 

$. It is the spedffc case of the defen- 
dants that the joint family status was di»- 
rupted by partition as far back as in the 
year 1955 and a memorandum was drawn 
up evidencing physical partition. According 
to them, the plaintiff, after obtaining his 
share, sold sway an item of that property 
under an agreement of sale and that he 
had admitted the partition and sale of an 
item out of what fell to his share when 
examined by the Court of Session, 
Khammam. under Section 342 of the Cri- 
inina] P. C , and therefore, the action is 
misconceived and not maintainable. 

7. Mr. Suryanarayana relied upon Exs. 
B-1 and B-5 and contended that they are 
only memoranda of the partition which 
was earlier effected by metes and bounds 
and as such, the court below erred in 
holding that they are inadmissible in evi- 
dence for want of registration. Ex. B-1 
is styled as deed of partition of immov- 
able property entered into on 7th June 
1955 by five individuals, viz. the four sons 
and their father Narayana. The parti- 
culars of partition were all detailed in tins 
and the items that were allotted to each 
one of the sharers were also given out 
describing the boundaries. There is also 
a recital to the effect that from thence- 
forth each individual shall pay the land 
revenue and other taxes on the share al- 
lotted to him. It was signed by all the 
parties to the partition and there are four 
witnesses who attested the deed and two 
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of them, D. Ws. 4 and 5. have been ex- 
amined. Ex. B-5 is an instrument of the 
same date i.e. 7-6-1955, executed by the 
plaintiff, defendants and their father 
whereby they settled Ac. 4-50 cents of 
land in favoiu: of one Anasuyamma, sister 
of the plaintiff and defendante. Ex. B-2 is 
an agreement of sale dated 28-7-1955 
entered into by the plaintiff with his 
brothers agreeing to sell an item of the 
property which fell to his share on 7-6- 
1955. Therefore, it is not as if there was any 
earlier partition and a memorandum was 
drawn up on 7-6-1955 as now contended 
by the learned coimsel for the appellants. 
The recitals in the deed Ex. B-2 make it 
abundantly clear that Exs. B-1 and B-5 
were drawn up on 7-6-1955 allotting shares 
to each of the sharers on the very date of 
partition. Exs. B-1 and B-5 are documents 
which require to be compulsorily register- 
ed under Section 17 fl) (b) of the Regis- 
tration Act. The effect of non-registra- 
tion of these documents is that they will 
not create, declare, assign, limit or ex- 
tinguish any right title or interest in or 
to the immovable property comprised in 
the documents. In short, these documents 
are ineffectual to achieve the object or pur- 
pose for which they were drawm up. But 
the fact that these documents are inadmis- 
sible in evidence 'will not affect the case 
of the defendants for the reason that they 
are not precluded from proving the factum 
of partition by other evidence. They can- 
not be looked into only for ascertaining 
the terms of the partition and tracing the 
soiurce of the title in the property held by 
each of the sharers. As pointed out by 
Subba Rao, J. (as he then was) in Rukma- 
bai V. Laxminarayan, AIR 1960 SC 335, 
doubtless, an unregistered document can 
effect separation in status. 

8. According to Mr. Suryanarayana ap- 
pearing for the appellants, this is not only 
a case of separation in status but a case 
where there was physical partition in 
Jime, 1955; and to establish that there was 
physical partition, he relied upon the evi- 
dence of the plaintiff himself and the 
answers given by him when questioned by 
the Sessions Judge under Section 342 of 
the Criminal P. C. The plaintiff, however, 
tried to wriggle out from the answers 
given by him in the Court of Session by 
explaining that he was constrained to 
m^e such admission on the advice tender- 
ed by his Advocate that, tmless he ad- 
mitted the execution of Exs. B-1, B-2 and 
B-5, it would be difBcult for hun to 
escape capital punishment in that case. It 
may be pointed out that the defendants 
do not depend upon the evidence of the 
plaintiff alone to show that there w^as 
physical partition of the lands by metes 
and bounds. There is the evidence of 
D. W. 4, one of the attestors, who says 
that with the help of elders there was 
physical partition of the properties belong- 


ing to the plaintiff and his brothers and 
father and that he was present on that 
occasion and had also attested the docu- 
ment in question. The lands were also 
measured by D. W. 6, another witness, as 
the father and sons had mutually agreed 
for division by metes and boimds as per 
the understanding arrived at by them. 
D. W. 5’s evidence further establishes that 
there was division of the properties by 
metes and bounds. D. W. 6, who measur- 
ed the lands, has stated that those divi- 
sions were made after the Telugu New 
Year’s Day in that year and that the plain- 
tiff took possession of the lands allotted to 
him and_ so also the plaintiff’s sister 
D. W. 8 is a lessee of the plaintiff and he 
stated that the land that fell to the plain- 
tiff’s share was leased out to him. It is 
not even suggested to any of these wit- 
nesses that there was no partition and that 
the plaintiff did not walk out with his 
share, accepting the allotment made by the 
elders. In this connection, it may be 
noticed that Ex B-2, the agreement of 
sale was executed by the plaintiff one 
month and twenty days after Exs. B-1 and 
B-5 were drawn up. The significance of 
Ex. B-2 is that it establishes not only that 
there was physical partition as pleaded by 
the appellants but it was also acted upon 
by the parties, the plaintiff himself having 
agreed to sell his property by entering into 
an agreement as evidenced by Ex. B-2. 

9. As pointed out by the Full Bench 
of this Court in Kanna Reddy v. Venkata 
Reddy, AIR 1965 Andh Pra 274 (FB) an 
unregistered document cannot be relied 
upon to prove the terms of disposition of 
property embodied in that document and 
the bar is only to that extent and it wOl 
not preclude the par^ to prove physical 
partition by other evidence. In this case, 
Mr. Suryanarayana is not relying upon the 
terms of deed Ex B-1 for proof of any 
allotment of the shares. Reliance is placed 
only on the oral evidence which bears out 
in no uncertain terms that there was 
physical partition of the .joint family pro- 
perties. I, therefore, set aside the findings 
and the consequent decree made by the 
Subordinate Judge in this regard and hold 
that the partition action laid by the plain- 
tiff is not maintainable in view of the 
prior partition. 

10. Mr. Madhava Rao next contended 
that the plaintiff is at least entitled to a 
share in his father’s estate as his father 
died on 4th July, 1955 subsequent to the 
date of Ex. B-1. the partition document 
Mr. Suryanarayana contended that the 
plaintiff has forfeited the right to in- 
herit his father’s estate as he was respon- 
sible for the murder of his father. There- 
fore, the question that falls to be con- 
sidered is whether the plaintiff is disquali- 
fied from inheriting the property of his 
father by virtue of the bar imposed by 
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Sections 25 and 27 of the Hindu Succes- 
sion Act Section 25 reads; 

“A person who commits murder or abets 
the commission of murder shall be dis- 
qualified from inheriting the property of 
the person murdered, or any other pro- 
perty in furtherance of the succession to 
which he or she committed or abetted the 
commission of the murder.” 

It may be necessary to refer to the case 
in which the plaintiff stood charged along 
with three other accused for the murder 
of his father Narayana and hia paternal 
uncle under Section 302 read with Sec- 
tion 34, I. P. C The Sessions Judg^ 
Khammam convicted the plaintiff and the 
other accused in S. C. No. 13 of 1959 tmder 
S. 326 read with S. 34, 1. P. C. while acqriit- 
ting them of the charge under Sec. 302 
read with S. 34, I. P. C framed agaln^ 
them. They were also convicted tmder 
S. 324 read with S. 34 LP.C. for causing 
hurt to some of the witnesses. Tlie plaintiff 
and another accused were further convict- 
ed by the Sessions Judge under S. 392 read 
with S. 397. L P. C. for robbery of a cart 
load of paddy from Narayana’s possession. 
The State preferred an appeal against the 
acquittal of the plaintiff and the other ac- 
cused of the offence of murder and the 
plaintiff and the other accused preferred 
appeals against their convictions. Krishna 
Rao and Kumarayya. JJ. before whom the 
connected appeals (CrL Appeals Nos. 654. 
689 and 694 of 1959 and 12 of 1960) came 
up for hearing found having regard to the 
nature of the iniuries inflicted on the two 
deceased persons, that the only possible 
conclusion from the evidence on record 
was that the injuries of both the deceased 
were sufficient in the ordinary course of 
nature to cause death, "although unfor- 
tunately the prosecution neglected to 
directly elicit this fact from P. W. 9, as 
they ought to have done. An offence of 
murder was clearly committed in respect 
of each of the deceased within the mean- 
ing of CL 3 of Section 300. I. P. C." 

Having fotmd thus, the learned Judges 
then proceeded to observe: 

"Having regard to CL 3 of Section 300. 
Indian Penal Code, the learned Sessions 
Judge was in error in the view he took 
that for a conviction under Section 302 
read with Section 34, I.P.C. the ejdst- 
ence of a comrnon intention to beat Is 
insufficient and that a common intention 
to Will is always necessary. Even if the 
common intention is merely to beat, if 
the bodily injury intended to be inflicted 
by the beating is found to be sufficient to 
cause death in the ordinary course of 
nature the mens rea required for liabi- 
lity under Section 302 read with Sec. 34, 
L P. C. would be satisfied.” 

The learned Judges on appraisal of the 
evidence found; 
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^ "All the accused would therefore, be 
liable under Section 302 read with Sec- 
tion 34. I. P. C. The benefit of doubt aris- 
ing from the difference between the evi- 
dence of P. Ws. 1 and 2 and that of P, Ws. 
3 and 4 must go to the accused, especially 
as the trial Judge’s finding with regard 
to the events in Lakshminaravana’s 
pasture land implies that P. Ws. 1 and 2 
were prone to exaggeration,” 

3qc XX 

"As they formed the plan with the ob- 
ject of overpowering the deceased’s part? 
and seizing the paddy, the common Inten- 
tion that may be initially attributed to 
them would be merely at caxxsing hurt to 
the deceased and their men. If we found 
oumelves on the evidence of P. Ws. 3 and 
4. it would follow that the acts of accused 
2 and 4 were in excess of that common 
Intention and accused 2 and 4 alone woxfld 
be liable xmder Section 302, I, P. C. for 
the murder of the 2nd deceased and 
the 1st deceased (plaintiff’s father) resH 
pectively. and accused 1 and 2 would be 
liable only under Section 324 read with 
Section 34, I. P. C. on the charge against 
them relating to these murders.” 

It is in that view that the plaintiff, who 
was the Ist accused in that case, was con- 
victed ^ong with another (A-3) under Sec- 
tion 324 read with Section 34, I. P. C. 
Basing on these findings, it is contended 
by Mr. Madhavarao for the plaintiff that 
89 the plaintiff was not convicted for the 
murder of his father, the disqualification 
prescribed by Sections 25 and 27 of the 
Hindu Succession Act cannot be made ap- 
plicable to him. In this connection, it 
may be pertinent to notice that Section 25 
only saya that a person who commits 
murder or abets the commission of murder 
shall be disaualified from inheriting the 
property of the person murdered, but not 
that a person must be convicted of murder 
or of abetment of murder, to ^ dis- 
aualified from inheriting the property of 
the person murdered. The prindj^ 
charge, against the plaintiff apd three of 
his associates, was that all of them. In 
furtherance of the common intention of 
alL attacked the two deceased and inflict- 
ed iniuries which proved fataL The 
learned Judges held that murder was 
dearly committed within the meaning of 
Section 300, L P. C. having regard to the 
injuries found by the Medical Officer who 
conducted the autopsies on the two deceas- 
ed persons. If the learnt Judges did not 
convict the plaintiff and another under 
Section 302 read with Section 34. I. P. C.* 
it was for the reason that he was given 
the benefit of doubt arising from the de- 
ference between the evidence of P. Ws. 6 - 
and 2 and that of P. Ws. 3 and 4 as to 
what he intended initially when the attack 
was launched on his father and another. 

It is for that reason that this Court held 
that the plaintiff and another only lo- 
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tended causing hurt to the deceased and 
their men and that the other two accused, 
by reason of their overt acts, rendered 
themselves liable to punishment imder 
Section 302, I. P. C, 

JLl. In order to apply the disqualifica- 
lion under Section 2o of the Hindu Suc- 
cession, Act, it is not necessary in my 
opinion that a person who committed the 
murder or abetted the commission of 
murder must also have been convicted of 
the offence of murder or of abetment of 
murder imder Section 302, Indian Penal 
Code. That the plaintiff had participated 
in the murderous attack on his father along 
with A-2 and A-4 in that case, who were 
convicted of murder, is not in dispute. It 
is because of the nature of injuries in- 
flicted by him on his father and the varia- 
tions foimd in the version of the direct 
witnesses that this court foimd it safe to 
convict him imder Section 324, L P. C. 
Section 25 of the Hindu Succession Act 
does not contemplate punishment for 
murder to disqualify the murderer from 
inheriting the property of the murdered. 
The application of this provision ought 
not to be approached from the point of 
view of punishment for murder. This 
court has held that murder was clearly 
committed within the meaning of Sec- 
tion 300, I. P. C. The fact that he was 
given the benefit of doubt arising out of 
the conflicting versions of two witnesses 
and convicted under Section 324, 1. P. C. 
does nqt in any way absolve him from the 
heinous crime to which he had made his 
own infam y contribution. Section 25 is 
introduced in the Hindu Succession Act as 
a matter of high public _ policy based on 
principles of justice, equity and good con- 
science to make it absolutely impossible 
for a murderer who deserves to be hanged 
or to be shut behind the prison bars for 
life, to derive advantage or beneficial in- 
terest from the very heinous act commit- 
ted by him. 

12. In Vedanayaga Mudaliar v, 
iVedammal,(1904) 14 Mad LJ 297, Sub- 
rahmania Aiyar and Boddam, JJ. dealing 
with the question of the right of a mur- 
derer to inherit the property of the 
murdered, expressed themselves thus: 

"Although there is nothing in my ex- 
press text of Hindu Law disqualifying a 
murderer or other person privy to the 
murder from succeeding to the person who 
was the victim of murder, the maxim 
"Nemo Ex Suo Delicto Meliorem_ Suam 
Conditionem facere Potest” according to 
which the wrongful act (murder) cona- 
mitted by a person standing in the posi- 
tion of heir disentitles him to any bene- 
ficial interest in the inheritance is one of 
universal application and ought to be 
ioUovmd in British India as a rule of 
justice, equity and good conscience.” 

The Privy Council, in Kenchaya v. Giri- 


maUappa Channappa, 51 Ind App 368 = 
(air 1924 PC 209) also held that even if 
the Hindu Law did not disqualify the 
murderer from_ succeeding to the estate he 
was Eo disqualified upon the principles of 
justice, equity and good conscience. Statu- 
tory effect has been given to the aforesaid 
wew by introducing the two Ss. 25 and 
27 in the Hindu Succession Act on grounds 
of public pohcy and principles of justice 
and morality. Therefore, the disqualifica- 
tions prescribed by Sections 25 and 27 
come into play and operate against the| 
plaintffi inheriting or deriving any bene- 
ficial interest in the property possessed or 
held by his father. I therefore find no 
merits in the cross-objections and accord- 
ingly dismiss them. 


13. In the result, the judgment and 
preliminary decree passed by the Court 
below are_ set aside and the appeal allow- 
ed and suit dismissed, with costs. 


Appeal allowed. 
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Awpala Venkataraya Chetty. Appellant 
V. Ayipala Eamachandriah Chetty and 
others. Respondents. 

A. A O. No. 204 of 1965, D/-25-4-1969 
against order of Sub. J. Chittoor, D/- 
9-8-1963. 

(A) Civil P, C. (1908), O. 33, R. 5 (d-1) 
(as amended in Madras and adopted in 
Andhra Pradesh) — Rejection of applica- 
tion on ground of limitation — Enquiry 
should he confined only to allegations in 
plaint — deletion of R. 5 (d-1) and am- 
endment in R. 5(d) so far as Andhra 
Pradesh is concerned, suggested). Am 1948 
Mad 433 and AIR 1949 Mad 591 and Am 
1956 Mad 271 and Am 1956 Mad 677, 
Dissented from- 

The amended sub-clause (d-1) should be 
read as referring to the allegations in the 
petition. The enquiry contemplated under 
the amended Rule 6 is only confined to 
the prohibitions contained in R. 5 which 
have reference only to the allegations in 
the pauper petition and not de bars the 
said allegations. It is, therefore, not per- 
missible to a court to permit an elaborate 
enquiry at the instance of the defendants 
on the basis of pleas raised by them in 
defence to the suit. Case law discussed. 
AIR 1948 Mad 433 & AIR 1949 Mad 591 
& AIR 1956 Mad 271 & AIR 1956 Mad 
677; Dissented from. (Deletion of Rule 5 
(d-1) and amendment in R. 5 (d), so far 
as Andhra Pradesh is concerned, suggest- 
ed). (Paras 12 to 14) 

DN/EN/C67/70/LGC/D 



412 A. P. [Prs. l-3l A. V. Chetty v, j 
(B) Civil P. C. (1908). O. 33, B. C (as 
amended in Madras and adopted in Andhra 
Pradesh) — Enquiry into pauperism — En- 
quiry is confined only to prohibition con- 
tained in R. 5 which have reference only 
to allesations in pauper petition and not 
de hors the said allegations — Enquiry on 
basis of pleas raised by defendant is not 
permitted — (To avoid confusion and un- 
certainty it is suggested that R. b as am- 
ended in Madras should be deleted so far 
as Andhra Pradesh is concerned). AIR 
1936 Mad 271 & AIR 1956 Mad 677, Dis- 
sented from. (Paras 12 to 14) 

Cases Referred : Chronological Paras 
(1966) 1966-1 Andh WR 72 = 196&. 

1 Andh LT 3. Anjaneya Dasu 
Ashramam v. Somasundaramma 10 
(1963) AIR 1963 Andh Pra 51 
(V 50), Md. Salamatulla v. Fazlur 
Rahaman Q 

(1962) AIR 1962 SC 941 (V 49) =■ 

1962 Supp (2) SCR 675. Vijay 
Pratap Singh v. Dukh Haran Nath 
Singh Ell 

(1956) AIR 1956 Mad 271 (V 43) = 

ILR (1956) Mad 1035. Anganna v. 
Angammuthu 8, 13 

(1956) AIR 1956 Mad 677 (V 43) - 
69 Mad LW 555, In re, K. Annamalai 
Chettiar 8. 13 

(1955) AIR 1955 Andhra 155 (V 42)- 
1955 Andh WR 261, Venkatasubbdah 
V. Thirupathaiah 1. 7, 10. 13. 14 

(1949) AIR 1949 Mad 591 {V 36) - 
1949-1 Mad LJ 61, Ponuswaml v. 
Alanielanunal 6. 7 

(1948) AIR 1948 Mad 433 (V 35) - 
1948-1 Mad U 400, Mythili Annual 

V, Mahadeva Ayyar 6. 7 

W. V. V. Sundara Rao, for Appellant; 
G. Venkatarama Sastry. for Soundararajan 
for Nos 2 and 3; K. B. Krishna Murty, 
A. Venkatarama Reddy, for No. 10; B. 
Monohar, for No. 15; AL Ramachandra 
Reddy, for Nos. 13. 14, 29 and A. Ranga- 
charyulu, for Nos. 33 to 36, for Respon- 
dents. 

KRISFNARAO, J.s— This appeal In- 
volves the determination of the scope and 
interpretation of O. 33, R. 5 (d-1) and R. 6 
Civil P. C. as amended in Madras and ad- 
opted in Andhra Pradesh. Though the 
question raised was directly decided by a 
Division Bench of the Andhra High Court 
in Venkatasubbaiah v. Thirapathaiah, 1955 
Andh WR 261 = (ATR 1955 Andhra 155) 
and followed in a subsequent Division 
Bench decision of the Andhra Pradesh 
High Court, Sri Manohar, learned counsel 
appearing for one of the respondents in 
this appeal, challenged the correctness of 
the view t^en by this Court and contend- 
ed that the view taken by this Court re- 
quires reconsideration by a Full Bench 
in view of the decision of the Madras High 
Court dissenting from the view taken by 
the Andhra High Court. It has therefore, 
become necessary to consider whether the 
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view of this Court requires reconsidera- 
tion. 

2. The facts out of which the above 
QvU Miscellaneous Appeal arises are as 
follows: The appellant filed a suit O. P. 
No, 76 of 1960 in the Court of the Sub- 
ordinate Judge. Chittoor for partition of 
the suit properties and for recovery of a 
share therein, with a prayer to permit him 
to sue as a pauper under O. 33, R. 1. Civil 
P. C The plaint contains various allega- 
tions according to which the plaintifi 
claims a share in the suit properties. It 
was alleged inter alia in the plaint that 
there were attempts at partition which ac- 
cording to the plaintiff were either abor- 
tive or incomplete. The suit was contest- 
ed by the various respondents stating that 
the suit was barred by limitation, that 
there was an actual registered deed of 
partition and that some of the defendants 
acquired title by adverse possession. The 
learned Subordinate Judge framed two 
points for consideration: (i) whether the 
petitioner is a pauper; and (ii) whether 
the petition is barred in Jaw and if so, 
whether the petition is liable to be re- 
jected. On the first point it was found 
that the plaintiff was a pauper and the 
said finding is not questioned before us. 
But on the second point, it was held that 
in view of a previous partition which was 
proved by the respondents, the plaintifTs 
suit should be dismissed. It was further 
held that the first respondent who was 
the manager of the plaintiff’s branch was 
debarred from enforang the partition and 
that the plaintiff was also precluded from 
cla imin g partition. In coming to the find- 
ing on the second point, the lower appel- 
late court permitted the respondents to 
adduce documentary evidence to substan- 
tiate their allegations in defence, namely, 
that there was a prior completed parti- 
tion. that the first respondent was the 
manager of the plaintiff’s branch and that 
he lost his right to claim a partition. On 
behalf ol the plaintiff he filed into court 
an extract showing his date of birth and 
another document. In addition to this 
documentary evidence, oral evidence was 
also received on the question whether the 
plaintiff is entitled to any relief in the suit 
for partition. In view of the finding on 
the second question, the O. P. was reject- 
ed by the trial Court. Against the said 
order of rejection, which amounts to a re- 
jection of the plaint, the plaintiff filed the 
above C. M. A. in this court. As the 
value of the suit is Bs. 84.000/- this ap- 
peal is posted before us for disposal. 

3. 'The learned counsel for the appel- 
lant Sri W. V. V. Sundara Rao challeng- 
ed the correctness of the order of the 
trial court on the ground that the enquiry 
conducted with respect to the second 
point for determination by the court 
below was beyond the scope of O. 33, 
R. 6 and that the said enquiry should be 
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conimed merely to the prohibitions set 
out in Hide 5 (d) or (d-1) which are 
fotmded only on the allegations contained 
In the plaint. In other words, his argu- 
ment is that de hors the allegations in- the 
plaint, the Court should not permit the 
defendants to adduce evidence in support 
of their allegations which raise disputed 
questions of fact on the determination 
of which depends the plaintifi’s right to 
obtain a decree in the suit. According to 
the learned counsel, the scope of the en- 
quiry and the right of the defendants to 
let in evidence at this stage should bo 
confined only to the matters disclosed from 
the allegations in the plaint and not 
otherwise. 

4. Before considering the rulings touch- 
ing this point, it is necessary to set out 
the relevant pro-visions of the Code of 
Civil Procedure which are as follows: — 

Order 33. Rule 5; The court shall re- 
ject an application for permission to sue 
as a pauper — 

(a) where it is not framed and present- 
ed in the manner prescribed by 
Rules 2 and 3. or 

Cb) where the applicant is not a pauper, 
or 

£c) where he has, within two months 
next before the presentation of -the 
application, disposed of any property 
fraudulently or in order to be able 
to apply for permission to sue as 
a pauper, or 

(d) where his allegations do not show 
a cause of action, or 

(d-ll (hladras, Andhra Pradesh and 
Kerala) where the suit appears to 
be barred by any law, or _ 

£e) where, he has entered into any 
agreement -with reference to the 
subject-matter of the proposed suit 
under which - any other person has 
obtained an interest in such sub- 
ject-matter. 

Rule 6 (as amended in Madras, Andhra 
Pradesh and Kerala) Notice of day for en- 
quiring into the applicant’s right to sue 
as a pauper — Where the Court sees no 
reason to reject the application on any 
of the grounds stated in Rule 5, it shall 
'nevertheless’ fix a day (of which at least 
ten days’ clear notice shall be given to 
the opposite party and to. the Gcpvem- 
ment Pleader) for receiving such e^ddence 
as the applicant may adduce to prove that 
the application is not subject to any of 
the prohibitions in Rule 5 and for hearing 
any evidence which may be adduced to 
the contrary. 

The Allahabad High Court added the fol- 
lowing explanation to Order 33, Rule 5. 

Order 33, Rule 5; 

"Explanation. — An application sh^I 
not be rejected under clause (d) merely 
on the ground that the proposed suit 
appears to be barred by any law.” 


The above amendments were effected by 
the Madras High Court in 1923. The 
rules as amended were subsequently 
adopted, by the Andhra and the Andhra 
Pradesh High Courts. It is obwous that 
the Kerala High Court also adopted the 
rules as amended by the parent Hi gh 
Court at Madras. 

5. It will be noticed from the above 
rules that in addition to the newly added 
sub-clause (d-1), the scope of the enquiry 
under Rule 6 has been enlarged gi-ving 
power- to the Coimt to receive evidence 
not only in respect of the question of pau- 
perism covered by sub-clause (b) of 
Rule 5 but also v/ith respect to any of 
the other prohibitions contained in Rule 5. 
We udll now refer to the decisions which 
have considered the scope of the above 
amendment. 

6. In M-ythili Ammal v. Mahadeva. 
AIR 1948 Mad 433. Satyanarayana Rao, 
J. sitting single held that it woedd be 
open to the defendants to show that the 
suit is barred either by res judicata or 
by limitation and -that accordingly they 
would be entitled to adduce e-vidence on 
■the said questions. It does not however 
appear from a reading of the judgment 
what -the allegations in the plaint were 
and whether the question of res judicata 
v/as raised for the first time by the defen- 
dants and whether the plea of limitation 
depends upon the determination of any 
disputed questions of fact requiring evi- 
dence. The judgment merely shows that 
the trial Court was %vrong in holding that 
the said question should be decided only 
wdth reference to the allegations in the 
plaint. The -view of the trial Court was 
rejected and a direction was given to 
permit the defendants to adduce the 
necessary’- e-vddence. Except referring to 
the amended Rule, we do not find any 
discussion as to the scope of the Rule in 
■the judgment of the learned Judge. ’This 
ruling was followed by the same learned 
Judge sitting single in Ponnuswami v. Ala- 
melammal, AIR 1949 Mad 591, in which 
it was observed that a court is not justi- 
fied in shutting out eiddence by the oppo- 
site part>' to show that the suit sought 
to be instituted in forma pauperis is bar- 
red by limitation more than 12 years 
ha-ving elapsed from the date of the ali- 
enation impugned in the suit. It is not 
possible to gather from the judgment 
whether the suit was barred on the very 
allegations in the plaint, but the learned 
Judge is of the opinion that the defendant 
should be permitted to substantiate his 
defence plea of limitation by adducing 
evidence even in an enquiry -under Order 
33, C.P.C. 

7. We -will next refer to the judgment 
of a Diwsion Bench of the Andhra High 
Court consisting of Subba_Eao, C. J., and 
Bhimasankaram, J., in 1955 Andh "ViR 
261 = (AIR 1955 Andhra 155), a case 
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arising out of a suit filed in forma pau- 
peris for partition. In the plaint it was 
Sieged that the alienations were not sup- 
ported by consideration and were not 
supported by any legal necessity or bind- 
ing purpose. The trial Court made an 
elaborate enquiry and held that the peti- 
tioner had no cause of action with res- 
pect to certain items of property and 
accordingly dismissed the suit in so far 
as the suit related to those properties. 
On appeal before the High Court, the 
question was whether such an elaborate 
enquiry was contemplated under Order 
33, Rule 6 as amend^ in Madras. After 
tracing the history and the reasons for 
the amendment introducing sub-clause 
(d-l), Subba Kao, C. J. who delivered the 
judgment on behalf of the Division Bench 
observed that clauses (d) and (d-l) only 
indicate what has been the law all along, 
viz., that a court shall decide whether the 
petition discloses a subsisting cause of 
action and though Rule 6 gives an oppor- 
tunity to the defendants to adduce evi- 
dence, the evidence contemplated under 
the said rule is intended only to prove 
that the application is not subject to anv 
of the prohibitions in Rule S. meaning 
thereby such prohibitions in respect of 
which evidence is necessary fqr the peti- 
tioner to establish, that a particular pro- 
hibition does not affect his petition. In 
other words, it was pointed out that Rule 
6 as amended gives full effect to the in- 
tention of the framers namely to give an 
opportunity to the parties to adduce evi- 
dence only on the prohibition mentioned 
in Rule 5. The word ’appears’ occurring 
in sub-clause (d-l) has been interpreted 
as confining the scope of the enquiry to 
something which is ’’manifest" on the 
allegations in the plaint The following 
observations contained ip the judgment 
of Subba Rao, C. J. may also be usefully 
set out in this connection: 

"If. on the other hand, the construction 
now sought to be put upon Madras Rule 6 
by the learned counsel for the respon- 
dents is accepted, the distin^on between 
a pauper petition and a suit disappears. 
Order 33 has been enacted to serve a 
treble purpose (i) to protect the bona fide 
r1aim«8 of a pauper, (ii) to safeguard the 
interests of revenue, and (iii) to protect 
the defendant’s right not to be harassed. 
By enabling the Court to prevent persons 
with property from suing as paupem or 
thi^ parties who acquire an interest in 
the clidins of paupers from using the 
names of the paupers and to dismiss peti- 
tions which do not ex fade disclose a 
subsisting cause of action, the interests of 
bona fide paupers are safeguarded and 
defendants are protected from unneces- 
sary harassment. The procedure pre- 
scribed also protects revenue, for an 
enquiry If It !s foimd that the petitioner 
Is not a pauper, he will have to pay courU 
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fee. On the other hand, if a Court should 
make an enquiry and dedde on the eri- 
dence, even before the suit is numbered, 
whether the petitioner has a subsisting 
cause of action, the entire suit should be 
heard before leave is granted. The words 
"subsisting cause of action” will be com- 
prehended the entire dispute between the 
parties the question whether the plaintiff 
has a right to the relief claimed, whether 
the defendant has infringed that right 
and whether the suit claim is barred by 
limitation by res judicata or any other 
statutory law would have to be decided 
on the evidence. If the petition wag dis- 
missed on such an enquiry, the petitioner 
would have got a trial without payment 
oi court-fee. If the petition was allowed 
on such an enquiry, the same questions 
should be decided again if the suit was 
numbered, Ihere would be two tri^ on 
the same evidence and perhaps two con- 
flicting decisions and the Court’s tirne 
would unnecessarily be wasted. This 
could not have been the intention of the 
framers of Madras Rule 6 and we cannot 
attribute that intention to them.” 

In this view, the Division Bench dissented 
from the view taken by Satyanarayana 
Rao. J.. in his decisions cited supra AIR 
1948 Mad 433 and AIR 1949 Mad 591. 

8. The next case to be considered En 
point of time is Anganna v. Angamuthu, 
AIR 1956 Mad 271. in which Govisda 
Menon. J.. delivering the judgment on 
behalf of the Division Bench consisting 
of himself and Basheer Ahmed Sayeed, J., 
dissented from the view expressed by 
Subba Rao. C. J. in the aforesaid case 1955 
Andh WR 261 — (AIR 1955 Andhra 155) 
and held that the enquiry under the 
amended Rule 6 is not confined within 
the narrow limits pointed out by Subba 
Rao, C. J. but that the said rule is intend- 
ed to enable the opposite party to adduce 
anv evidence to show that the suit is 
barred. As regards the word "appears" 
in Rule 5, sub-clause (d-l), it was pointed 
out by Govinda Menon, J. that it merely 
connotes that no finality is attached to the 
decision at that stage and nothing more. 
In the case before them, the defence rais- 
ed was one of limitation and it does not 
appear from the judgment whether the 
suit was barred on the basis of the mere 
all^ations in the plaint Differing from 
the view expressed by Subba Rao. C J. 
of the Andhra High Court Govinda 
Menon J, followed the prior decisions of 
Satyanarayana Rao. ,1. sitting ringle 
which were dissented from by Subba Rao, 
C. .1. In coming to this conclusion, 
Govinda Menon, J., relied upon certain 
extracts from the re^rts of the Rule 
Committee in connection with the amend- 
ment of Rule 6 to the following effect: 

"The Committee are of the opimon thaf 
the safeguard provided in Rule 5 will 
not be effective If the enquiry were to 
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proceed 'merely on the allegations in the 
plaint’. Therefore, they have made pro- 
\dsions by appropriate amendment to 
Rule 6 for enabling the defendant to 
assist the Court in determining the exist- 
ence or otherwise of the prohibitions in 
Rule 5.” 

Again a single Judge of the Madras 
High Court (Ramaswami, J.) in re, K. 
Annamalai Chettiar, AIR 1956 Mad S'??, 
rendered subsequent to the decision of the 
Division Bench of Govinda Menon and 
Basheer Ahmed Sayeed, JJ.. suggested a 
via media coxrrse without referring to the 
said Division Bench decision of the same 
Court. It was held by Ramaswami, J., 
that the court has the power to enquire 
at the initial stage of pauperism into a 
question of limitation allowing evidence 
to be adduced by both sides, that the 
scope of the enquiry is a matter within 
the discretion of the trial Judge and that 
such an enquiry should be lirnited with- 
in the ambit of the word 'appears’ occur- 
ring in clause (d-1), 'appears’ meaning 
'be visible’ and 'be manifest’ connoting 
something more than what is 'ex facie’ 
patent and something less than discovery 
after deep delving into the evidence in 
the case and that it is something betwixt 
and between the extremes and the line 
of demarcation will be dependant upon 
the circumstances of each case and the 
exercise of sound judicial discretion. 

9. Coming back to the Andhra Pra- 
desh High Court it was held in a decision 
of a single Judge (Jaganmohan Reddy, J., 
as he then was) in Md. SalamatiiUa v. 
Fad.ur Rahman, AIR 1963 Andh Pra 51, 
that irrespective of the question whether 
the issues involved are of a simple or 
complicated nature, the allegations in the 
plaint would determine the question whe- 
ther a cause of action has arisen or not. 
The question as to scope of enquiry under 
Rule 6 did not however come up for deci- 
sion in the said case. But it is significant 
to note that the allegations in the plaint 
are held to be the basis for ascertaining 
whether a plaint disclosed a cause of 
action or not 

10. Turning to the latest decision of a 
Division Bench of this Coiut consisting 
of Satyanarayana Raju, J. and Kumar- 
ayya, J. in Sri Anjaneya Dasu Ashramam 
V. Somasundaramma, (1966) 1 Andh WR 
72 we find that the view expressed by 
Subba Rao, C. J. in 1955 Andh WR 261 = 
(AIR 1955 Andhra 155) is followed 
though no reference was made to the dis- 
senting judgment of Govinda Menon. J. 
of the Madras High Court. In tlie 
case before the Division Bench, the 
trial Court permitted the defendants 
to adduce documentary evidence in 
support of the plea that the suit 
was barred by limitation. Kumarayya, J. 
delivering the judgment on behalf of the 
Division Bench held as follows: 


'A prima facie case as to this bar 
should be found on the averments in the 
petition itself and not on those in the 
ccpiter which has to be proved at the 
trial. Though the words "in the peti- 
tion” are not specifically used in clausa 
(d-1), the very fact that the penalty in 
Rule 5 of rejection is in relation to the 
application itself, it must necessarily fol- 
low that the suit should appear, from the 
application itself, to be barred by limita- 
tion. We have already noticed that not- 
withstanding the absence of the said 
words in clause (d). a Division Bench of 
this Court has considered the 'allegations’ 
used in that sub-clause (d) to be allega- 
tions in the application itself We are 

therefore of the opinion that the penalty 
in Rrile 5 would be attracted if the suit 
appears to be barred by any law on the 
averments in the petition itself. The tnal 
court, therefore, went wrong in consider- 
ing the counter or the documents in res- 
pect thereof”, 

11. Finally, we wish to refer to a deci- 
sion of the Supreme Court in Vijai Pratap 
v. Dukh Haran Nath, AIR 1962 SC 941, 
a case which went up from the AUahabad 
High Coiort in which considering the 
scope of Order 33, Rule 5(d) as it stood 
in the Civil Procedure Code, it was held 
by Shah, J. who delivered the judgment 
on behalf of the court to the following 
effect: 

"By the express terms of Order 33, 
Rule 5, Clause (d) the comt is concerned 
to ascertain whether the allegations made 
in the petition show a cause of action. 
The court has not to see whether fte 
claim made by the petitioner is lilcely to 
succeed: it has merely to satisfy itself 
that the aRegations made in the petition, 
if accepted as true, wguld entitle the peti- 
tioner to the relief he claims. If accept- 
ing those allegations as true no case is 
made out for granting relief no cause of 
action would be shown and the petition 
must be rejected. But in ascertaining 
whether the petition shows a cause of 
action the court does not enter upon a 
trial of the issues affecting the merits of 
the claim made by the petitioner. It can- 
not take into consideration the defences 
which the defendant may raise upon the 
merits; nor is the court competent to 
make an elaborate enquiry into doubtful 
or complicated questions of law or fact. 

If the allegations in the petition, prima 
facie, show a cause of action, the court 
cannot embark upon an enquiry whether 
the allegations are true in fact, or whe- 
ther the petitioner will succeed in the 
claims made by him. By the statute, the 
jurisdiction of the court is restricted to 
ascertaining whether on the allegations a 
cause of action is sho^vn; the jurisdiction 
does not extend to trial of issues which 
must fairly be left for decision at the 
hearing of the suit” 
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In the above case, the Supreme Court 
was no doubt not considering a rule like 
the one as amended in Madras. But 
nevertheless, the principle underlying 
sub-clause (d) of Ride 5 has been autho- 
ritatively stated by the Supreme Court 


12. The views expressed in the above 
rulincs may be summed up as follows: 
According to this Court, the expre^on 
his allegation’ occurring in sub-clause (d) 
refers to the petitioner’s allegations in the 
plaint Sub-clause (d) under which the 
pauper petition is liable to be rejected 
if the allegations wherein do not show a 
cause of action is very wide in its scot>e 
while the cases contemplated by the 
amended sub-clause (d-l) namely the suit 
being barred by any law are only parti- 
cular instances where the_ petition does 
not disclose a cause of action. Hence the 
amended sub-clause (d-1) should be read 
as referring also to foe allegations in foe 
petition. The enquiry contemplated imder 
the amended Ride 6 is only confined to 
the prohibition contained m Rule 5 which 
have reference only to the allegations in 
the pauper petition and not de hors the 
said allegations. It is therefore not per- 
missible to a court to permit an elaborate 
enquiry at the instance of the defendants 
on the basis of pleas raised by them fo 
defence to the suit. According to the 
Madriis Hleh Court, one view ]s that the 
enquiry under the amended Ride 6 no* 
confin^ -^thin the 

down by this Court but the defendants 
are permitted to adduce any eTidepce to 
ehow how the suit Is barred. A tiurd and 
intermediate view was taken in the 
Madras High Court according to which 
the limit of the enauiry h^ in between 
the views expressed bv this Court and 
the Division Bench of the Madras High 
Court and that the limit of enquiry is 
entirely in the discretion of the court 
The scope of the enquiry under Rule 5 (dl 
without reference to the above amend- 
ment as laid down by the Supreme Court 
is to the same effect as the view express- 
ed by this ^urt as regards the amended 
nile. 


reliance upon the language of the amend- 
ed Rule 6. On the other hand, on a 
scrutiny of the judgment of Subba Rao, 
C. J- we find that Rule 6 has been inter- 
preted in so many terms with reference 
to the provisions of Rule 5 and we do 
not agree that the final conclusion was 
based solely on the provisions of Rule 5. 
We also find that Govinda Menon. J. while 
dissenting from the view of Subha Rao, 
C. J. did not make any reference to the 
various grounds and reasons which con- 
stituted the foundation for the conclu- 
sions arrived at by Subba Rao, C. J. We 
are also convinced that the test laid down 
by Ramaswaml J. according to which 
the limits of the enquiry should be left 
to the discretion of the trial Judge is not 
a safe and proper guide. 

Having regard to the various reasons 
given by Subba Rao. CL J. in 1955 Andh 
WR. 261 = (AIR 1955 Andhra 155) with 
which we are in entire agreement, we are 
of the opinion that the view expressed 
therein is the only reasonable construc- 
tion to be placed on the amended Rule 6 
and if the contrary view expressed bv the 
Division Bench of the Madras High Court 
is to be accepted, a trial Court has virtu- 
ally to conduct a miniature trial of the 
whole suit and it may not be possible to 
put any stop or limit to the nature or 
quantum of evidence which the parties 
may desire to adduce. Turning to the 
instant case, we find that there was no 
allegation in the petition that there was 
a prior partition evidenced by a register- 
ed document It is not therefore open to 
the court to take evidence in support of 
the defence plea that there %vas a prior 
partition evidenced by a registered docu- 
ment Even if the petition did contain 
an allegation regarding a prior partition, 
it will be open to the plaintiff to say 
either that it was not acted upon or that 
there were valid grounds for reopening 
the same. Hence the enquiry conducted 
by the lower court is beyond the limits 
of the view expressed by the Andiu'a 
High Court with whitfo we are in entire 
agreement 


13. On a consideration of the above 
decisions, we have no hesitation in follow- 
ing the view of tHs Court in 1955 Andb 
WR 261 = (AIR 1955 Andhra 1531 as lay- 
tig down the correct interpretation of 
the relevant rules and we are unable with 
due respect to accede to the view express- 
ed by Govinda Menon. J. in AIR 1956 
Mad 271 or the view expressed by Rama- 
swami, J.. in AIR 1956 Mad 677. We do 
not alsD agree with the comment of the 
learned counsel Shri Manohar that the 
conclusions arrived at by Subba Rao. C J. 
were based only on the provisions of Rule 
5 but not on the amended Rule 6 whereas 
the ruling of the Madras High Court in 
AIR 1956 Mad 271 (supra) placed strong 


14. Before parting with this case, we 
wish to express our opinion as to the 
desirability of applying the amended 
Madras Rules 5 (d-l> and 6 in Andhra 
Pradesh. Taking the amended clause 
(d-1) v’e feel that the word ’appears’ does 
not admit of a precise definition. It is 
^mlained as meaning 'manifest’ or 'ap- 
pearing on the face of’. But it is equally 
difficult to determine foe limits of what 
Is apparent and what is not, the expres- 
sion is as much inscrutable and elusive 
as the familiar expression ’error apparent 
on the face of the record’. Sub-clause 
(d) of Rule 5 is indeed wide enough to 
cover cases where a suit may be rejected 
on the groimd t^t it is barred by law. 
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There Is, therefore, no real need to intro- 
duce sub-clause (d-l). The object of 
introducing an amendment to a rule is 
to clarify any ambiguity or lacuna in the 
existing rules. But unfortrmately the 
amended Rules 5 (d-1) and 6, far from 
clarifying the existing Rule, tend to 
create confusion. In the first place, the 
amended Rule does not afford any guide 
as to how and on what material the bar 
of the suit should be determined. If the 
rule is intended to refer only to certain 
statutory bars which preclude the court 
from _ entertaining a suit and if such a 
question is to be decided solely on the 
allegations in the pauper petition, no 
difficulty arises. 

The expression 'bar’ cormotes a bar on 
the _ court from entertaining the suit or 
against the person approaching the court 
for relief initially. But it is quite a diffe- 
rent thing to say that on an adjudication 
of the disputes raised in the ' suit, the 
plaintiff is denied relief which he wants 
in the suit. In one sense it can be said 
that a plaintiff who fails to establish his 
case is precluded from getting any relief 
before the court. Hence it is necessary 
to distinguish between a bar of the suit 
and the plaintiff failing to obtain a relief 
before the court on some other ground. 
The expression 'barred’ used in Rule (d-l) 
cannot, therefore be regarded as refer- 
ring to a case where a plaintiff is preclud- 
ed from obtaining relief if he fails on 
the merits of his claim. Instances of bar 
of a suit can be easily visualised such as 

(i) where the jurisdiction of a civil court 
is specifically ousted by the statutory 
provisions like the Andhra Tenancy Act, 
Rent Control Act, Sales Tax Act. etc., and 

(ii) provisions in the C.P.C.. like Section 
11, Order 2, Rule 2. Order 9. Rule 9, 
Order 23, Rule 1(3) etc. If the petition 
does not disclose any facts even assuming 
that the same are intentionally suppress- 
ed, the court will not be in a position to ^ 
reject the petition on the ground that it * 
is barred by law. In such cases, it is not 
desirable at the initieil stage to permit the 
defendants to adduce evidence in respect 
of their pleas raised in defence in_ order 
to establish a bar to the suit. If it is pM- 
sible to reject the petition as barred by 
law on a mere reading of the petition, 
there should be no objection to the_ comt 
doing so either on hearing the petitioner 
alone or on hearing the respondent if 
such assistance is required. In such cases 
the enquiry will be confined only to ques- 
tions of law. But if the petition discloses 
facts which relate to a plea of bar of suit 
and the petitioner nevertheless explains 
how the suit is not barred, in such cases, 
the defendants may be permitted to 
adduce ewdence to the limited extent 
touching the allegations in the petition to 
show that the petition is really barred. 
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To take, an example, the petitioner 
alleges that there was an adjudication in 
a prior suit but that it does not operate 
as res judicata. In such a case, the de- 
fendant may produce the judgment or the 
pleadings in the prior suit and satisfy the 
court that the suit is barred by res judi- 
cata. Similarly where a petition alleges 
that there was a prior suit and that the 
casue of action in the subsequent suit is 
different, it will be open to the defendant 
to place before the court the pleadings 
in the previous suit and establish that the 
suit is barred under Order 2, Rule 2, 
C.P.C. In all other cases, where a plain- 
tiff is precluded from filing a suit by 
wrtue of any express provisions of sta- 
tute, there \vill be no difficulty in deciding 
the question. But where the defence is 
that the suit is barred by limitation, seve- 
ral complicated questions arise, for a plea 
of limitation is sometimes based upon dis- 
puted questions of fact. If on a reading 
of the allegations in the petition it is pos- 
sible to hold that the suit is barred, it 
will be always open to the court to reject 
the same. But in cases where evidence 
may have to be taken in order to decide 
the question of limitation, the case pre- 
sents some difficulty. Even accepting the 
limited view taken by Subba Rao, C. J. 
in 1955 Andh IVR 261 = (AIR 1955 
Andhra 155), it may not be possible in 
practice to prescribe any limits for the 
enquiry which has to be conducted. To 
illustrate this difficulty, let us take the 
case of a suit for money brought on the 
basis of a promissory note where the 
plaintiff relies upon certain acknowledg- 
ments or payments as saving the suit 
from the bar of limitation, the only de- 
fence raised being a denial of the truth 
of the endorsements or acknowledgments. 
If the plaintiff is directed to satisfy the 
court prima facie in support of his alle- 
gations, the plaintiff-petitioner may have 
to adduce evidence of a hand-writing ex- 
pert and if the defendant is naturally 
given the liberty to , adduce rebutting 
evidence, the whole trial \rill be over 
even before the suit is registered. 

To take another example, in a suit for 
ejectment, the plaint alleges that there 
was trespass on the part of the defendant 
on a date within 12 years of the suit. If 
the allegations in the plaint are to be 
taken as the basis, there was no bar of 
limitation. But if the defendant is per- 
mitted to adduce any evidence to rebut 
the allegations in the plaint, the court 
may have to take evidence of both parties 
on the question of possession both oral 
and documentary on which the court has 
to give a finding whether the plaintiff 
was in possession within 12 years of the 
suit, as required by Article 142 of the 
Limitation Act. In such a case also, the 
suit is completely disposed of even before 
it is registered. It is needless to multi- 
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ply the illustrations as it Is not our pur- 
pose and it is also not possible to attempt 
[at a fixation of the limits of the enquiry 
contemplated by Rule 6 or the ambit oi 
[the expression 'appears to be barred’ in 
sub-rule (d-1). So far as sub-rule (d-1) 
is concerned, it may be deleted and it 
wdll be sufficient to amend (d) as follows; 

"Where the allegations in the petition 
show that the suit is barred by law. or 
do not show a cause of action.” 

But as regards Rule 6 as amended, we 
have no hesitation in suggesting that the 
amended Rule should be deleted so far 
as we are concerned, that is to say. the 
enquiry ^ould be confinrf only to the 
question of pauperism as contemplated 
by Rule 6 of the C.P C as it stands, there- 
by avoiding an enquiry whether prima 
facie or regular as regards the other pro- 
hibitions contained in Rule 5. In this 
connection, it may be noted that the rul- 
ing of the Supreme Court died supra 
emphasises the need to look to the plaint 
lallegations alone at the stage of an en- 
quiry under Order 33. C.P.C. We there- 
fore suggest that in order to avoid con- 
fusion and uncertainty it is necessary and 
dedrable that Rule 6 as amended (Ifad- 
ras) should be deleted so ^ as Andhra 
Pradesh is concerned. 

IS. For the above reasons, we set aside 
the order of the lower court including the 
findings therein and direct the Court 
below to register the petition as a plaint 
and proceed to dispose of the same ac- 
cording to law. As the petition U already 
nine years old by now, we direct the 
lower court to dispose of the same as ex- 
peditiously as possible. The appellant is 
entitled to his costs throughout. 

PARATHASARATHI, J.:— 16. I agree 
with the reasoning and conclusions of 
my learned brother. The question raised 
in this appeal relates to a rule of practice, 
and it cannot be gainsaid that it should 
be expressed in the Code of Procedure 
in such language as would tend to cer- 
tainty and uniformity in its application. 
If the provisions in the Code, as they 
stood before the Rules 5 and 6 were 
amended, had produced a baffling diversity 
or conflict, the amendments have, by no 
means helped the evolution of a belter 
rule: on the other hand, confusion has 
become worse confoundei and it has be- 
come necessary to recast the rules or 
revert to the unamended rules. 

17. The expression ^barred by any law' 
is not unambiguous in its import and is 
not capable of easy or precise application. 
Does it connote only a legal impediment 
in the form of an obiection like a plea of 
limitation or res iudicata? Or, is it to 
be extended to other cases of which an 
example may be given? Suprosing the 
suit is for recovery of possession of pro- 


perty In a case where a statute has pro- 
hibited the alienation in question except 
as a prior sanction of prescribed autho- 
rity. and such sanction is not alleged to 
have been obtained by the suitor. Does 
the application in such a case come within 
the expression 'barred by law*? Instan- 
ces of this nature can be multiplied. The 
question is. what Is the. category or type 
of impediment that is contemplated by 
the expression 'barred by lav/. 

18. The word 'appears' in clause fd-1) 
has been productive of con^cting deci- 
sions. It Is a word with multiple shades 
of meaning and the context in which II 
occurs does not limit its import in any 
manner. Rule fd-1) has been introduced 
by the Madras amendment, because it was 
considered that clause (d) of the Code in 
Its unamended form was inadequate. It 
is open to question whether the clause^ (d) 
In the unamended form Is not suffldeni 
to eliminate vexatious or harassing ac- 
tions by paupers. Is not the expression 
•does not disdose a cause of action' of 
suffident amplitude to protect the inte- 
rns of defendants? It must be remem- 

that the providons of Order 33 arc 
dedgned to enable indigent suitors with 
a grievance to seek legal redress. The 
le^lative intendment is not to shut out 
a bona fide litigant by a too meticulous 
or deep probe at the outset into the 
merits of the case. That Is why the 
dause (d) of the Code provides that Ills 
allegations’ Le., the averments made by 
the pauper petitioner should be subjected 
to a test to ascertain whether they dis- 
close a cause of action. In other vrards, 
if a triable claim emerges from the aver- 
ments of the petitioner and there Is no 
manifest hurdle under law to the trial of 
that claim, the pauper is given a chance 
by the legislature to invoke the Court’s 
aid. That being the basic objective of 
the legislature, would it be consistent 
with it to amend the rule so as to m^e 
It incumbent on him to overcome a preli- 
minary skirmish, the result of which 
should be to show that there is no bar to 
the action under law? This, it should be 
remembered, is only the first round and a 
second contest at the regular trial Is in- 
escapable. Does it stand to reason and is 
it consistent with justice that the Indi- 
gent suitor should be put to the expense 
of two trials, the one preliminary and the 
other more elaborate? It is. therefore, 
necessary to re-examine the position whe- 
ther dause fd- 1 ) is to be retained, esp^- 
ally because in the majority of the States 
there is no such rule and the absence of 
such a rule does not seem to have occa- 
rioned hardship. Nor has it promoted 
unhealthy litigation as far as one could 
judge the result. 

19. It might be said that the effect of 
cl aus e (d-1) is not to enlarge the scop® 
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of inquiry very much beyond the limits 
indicated by clause (d) in the unamended 
form. If clause (d-1) does not contem- 
plate widening of the limit of enquiry, 
and it is intended to cover the same field 
as clause (d), it is obwous that there is no 
need for a superfluous provision which, 
in actual practice, has contributed to a 
good deal of imcertainty and conflict of 
judicial opinion. On the other hand, if 
it is accepted that clause (d-1) is intended 
to enlarge the field of inquiry, it is obvi- 
ous that to do so is not consistent with 
the provisions of clause (d) and is also 
not consistent with the legislative policy 
and intendment. The position, therefore, 
is that clause (d-1) must be regarded as 
superfluous if it covers the same field 
and must be said to be inconsistent with 
the provisions of clause (d) if the inten- 
tion is to enlarge substantially the area 
of conflict at the initial stage. 

20. Rule 6 has been amended so as to 
provide for the Court receiving evidence 
that may be adduced by the applicant to 
prove that his application is not subject 
to any of the prohibitions in Rule 5 and 
also for evidence in rebuttal thereof. With 
reference to the prohibitions in Rule 5 
other than those mentioned in clauses (d) 
and ■ (d-1), there arises no difiiculty. 
When the case of pauperism pleaded by a 
petitioner is challenged, or when it is 
shown that he has fraudulently disposed of 
property or has entered into an agree- 
ment in the manner prohibited by clause 
(e), it is necessary to have an inquiry into 
the matter: and if at such inquir 5 '_ both 
the parties are allowed to lead evidence, 
the adjudication relates to matters which 
are not germane to the merits of the 
case. It is only with reference to the 
prohibition in clauses (d) and (d-1) that 
difiiculty arises. It would be desirable to 
specify in Rule 6 that the evidence adduc- 
ed by the petitioner or the rebuttal evi- 
dence adduced by the respondent should 
be limited to matters contained in Rule 5 
with the exception of. clauses (d) and 
(d-1). Even if the retention of clause 
(d-1) in the present form is considered 
necessary, the alternative of limiting the 
inquiry as to the prohibitions under Rule 
5 to cases other than those covered by 
clauses (d) and (d-1) should be consider- 
ed. It is. therefore, necessary to consider 
whether Rule 6 should not be recast in 
such a manner as to exclude from its 
scope inquiry into the matters covered 
by clauses (d) and (d-1) of Rule 5. 

Appeal allowed. 
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G. Madhava Rao _ and others. Petitioners 
V. The Regional Transport Authority, 
Kurnool represented by its Secretary and 
others, Respondents. 

Writ Petns. Nos. 4809, 4813, 4820. 5136, 
5387, 5413, 5416, 5419 and 4636 of 1968, 
D/- 3-2-1969. 

(A) Motor Vehicles Act (1939), Sec- 
tion 62(c) — Temporary permits — Parti- 
cular temporary need — Scheme for na- 
tionalisation of bus transport in the parti- 
cular District pending consideration for a 
considerable time — Representations from 
public for increase of buses on existing 
routes and for plying of buses on new 
routes — Held there was sufScient tem- 
porary need justif>’ing grant of temporary 
permits. AIR 1966 SC 156 & W. P. No. 3756 
to 3758 of 1968 (AP), Relied on. (Para 6) 

(B) Pdotor Vehicles Act (1939), Sec- 
tion 62(c) — Temporary permits — Suc- 
cessive grants of temporary permits. 
(Constitution of India, Art. 226). 

The Regional Transport Authority can- 
not abuse its power by going on granting 
temporary permits in quici: succession 
and not take speedy action for completing 
the procedure under Section 57 for grant- 
ing regular permits and if upon the facts 
of any particular case it appears that the 
Regional Transport Authority is so abus- 
ing its powers, its action is liable to be 
corrected by granting a writ. AIR 1966 
SC 156 & W. P. No. 84 of 1968, D/- 4-4- 
1968 (AP), Relied on.’ (Para 6) 

(C) Motor Vehicles Act (1939), Sec- 
tions 62, 47 — Temporary permits — 

Grant of — Provisions of Section 47 apply 

— Opportunity must be given to existing 

operators to make representations against 
issue of temporary permits. Case law 
discussed. (Para 24) 

(D) Motor Vehicles Act (1939), S. 47(3) 

— Limiting number of stage carriages — 

Section 47(3) does not render it obligatory 
on the part of the authority to limit num- 
ber of stage carriages though if such limit 
is fixed, grant of permit has to be subject 
to that limit. (Para 28) 

(E) Motor Vehicles Act (1939), S. 47(1) 
•— Eight of representations — Right of 
persons providing transport facilities near 
proposed route — Lnder S. 47(1) repre- 
sentations of persons providing passenger 
transport facilities not only along the pro- 
posed route hut also near the proposed 
route have to be taken into consideration, 

(Para 29) 

Cases Referred: Chronological Paras 

(1968) W. P. No. 84 of 1968, D/- 

4-4-1968 (A P.) 6 

(1968) W. P. Nos. 3756 to 3758 of 

1968 (AP) 
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(1968) AIR 1968 Pun] 344 (V 55) =» 

70 Pun LR 613, Prem Bus Service 
V. R. T. A. Patiala 24 

(1966) AIR 1966 SC 156 (V 53) = 

1965-3 SCR 786. M. P. S. R. T. 

Corpn. V. R. T. Authority 6 

(1966) AIR 1966 All 455 (V 53). 

Surendra Singh v. State of U. P. 25 
(1963) AIR 1963 SC 64 (V 50) = 

1963-3 SCR 523. Abdul Mateen v. 

Ram Kailash Pandey 28 

(1962) AIR 1962 Ra] 174 (V 49) = 

ILR (1961) 11 Raj 1037, Abdul 
Gafoor v. State of Rajasthan 24 

(1939) AIR 1959 Punj 1 (V 46) = 

ILR (1958) Punj 1590 (FB). Ambala 
Ex. Servicemen Transport Co-op. 
Society Ltd v. Punjab State 24 

(1954) AIR 1954 Raj 33 (V 41) = 

ILR (1953) 3 Ra] 215, Kotah Trans- 
port Ltd. V. R. T. Authority 24 

(1953) AIR 1953 Mad 279 (V 40) = 

1952-2 Mad LJ 894. C. S S. Motor 
Service v. State of Madras 25 


P. Babul Reddy and E. P. K. gikhamani, 
(in W P Nos. 4809. 4813 and 4820 of 1968) 
and Mrs. K. Amareswan. A S. C. Bose 
and P. Ra]agoDalachan (in W. P. Nos. 
5136. 5387, 5413, 5416. 5419 and 4636 of 
1968) for Petitioners; 4th Govt Pleader, 
for No 1 (in all Petitions): K. Srinivasa 
Murthv and G. Veerareddv. for No. 2 (in 
W P. No. 4809 of 1968). for Nos. 2 to 14 
(m W. P. No. 4813 of 1968). for Nos. 2 to 4 
(in W. P. No. 4820 of 1968) and C. Audi- 
narayana Reddy, for No. 2 (in W, P. Nos. 
5136 and 4636 of 1968), for Respondents. 

ORDir.:— In these Writ PeUtions the 
validity of the notifications made under 
Section 62 of the hlotor Velddes Act cal- 
ling for applications for the grant of _a 
temporary permit for various routes in 
the District of Kumool is challenged. 
Though in some cases the notifications are 
different, the contentions urged against 
the validity of the notification-s are identi- 
cal and therefore, all the Writ Petitions 
were heani together. 

2. It is sufficient, therrfore. to set out 
the contentions in the main Wnt Petition 
No 4809 of 1968. The petitioner in that 
Writ Petition alleges that he is the holder 
of a stage carriage permit on the route 
Kumool to Chagalamam. The District 
of Kumool is very much affected by 
drought conditions and the operators are 
already finding it difficult to find sufficient 
traffic for exi^ng buses. While so. the 
Government issued instructions to the Re- 
gional Transport Officers to grant as many 
temporary permits as possible so that the 
revenues of the State may be augment- 
ed. In pursuance of those directions ap- 
plications for the grant of temporary per- 
mits are being periodically called and the 
present impugned notification dated 23-10- 
1968 13 one such. The conditions neces- 
sary for the grant of a temporary permit 
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under Section 62 of the Motor Vehicles 
Act do not exist. Further, temporary per- 
mits have already been issued in succes- 
aon. In almost all the routes covered by 
the impugned notification and in cases like 
the route Nandyal to Atmakur temporary 
permits were issued on four occasions suc- 
cessively. This shows that the respondent 
is clearly abusing its power to grant tem- 
porary permits. 

A further contention is raised that the 
procedure adopted for the granting of 
temporary permits is merely to call far 
applications and consider the applications 
in a meeting of the Regional Transport 
Authority or on some occasions even by 
circulation No opportunity is provided 
for the existing operators like the peti- 
tioner to make any representations in the 
matter of issuing temporary permits as 
contemplated m Section 47 of the Motor 
Vehicles Act. Further, the respondent is 
considering the applications ignoring 
Rule 212 of the Andhra Pradesh Motor 
Vehicles Rules. For all the above reasons, 
it is stated that the impugned notification 
calling for applications for temporary per- 
mits is illegal and without iurisdictioa, 
The petitioner, therefore prays for the 
issue of a writ or order or direction pro- 
hibiting the respondent from proceeding 
further in pursuance of the notification 
dated 23-10-1968 calling for the applica- 
tions for the grant of a temporary permit 
on the route Kumool to Nandikotkur. 

3. In the counter-affidavit filed by the 
Secretary. State Transport Authority. 
Hyderabad, it is stated that a draft scheme 
for nationalisation of bus transport in 
Kumool District was notified and the same 
was pending consideration for a considera- 
able time before the Government and was 
finalised only recently by G. O. Ms. 
1103/dt. 1-7-1968 approving the scheme 

regarding some of the routes and allowing 
the other routes to be operated by the 
private operators. Till the final approval 
of the scheme by Government, it was not 
known which routes were going to be 
nationalised and which were not in the 
District. The Regional Transport Autho- 
rity could not therefore notify new routes 
or increase the number of buses on exist- 
ing routes and grant permits on pucca 
basis as the scheme might be approved at 
any time and as there was considerable 
uncertainty as to which routes will be 
nationalised and which will not be. On 
all the routes for which applications were 
called for. for the grant of temporary 
permits, the traffic survey has re\’ea!ed the 
need either to increase the buses on the 
existing routes or put buses on the new 
routes as the case may be, but early steps 
could not be taken for grant of permits 
on pucca basis in the circumstances afore- 
said. 

There were number of representations 
foom the public to the effect that the ex- 



1970 G. Madhava Hao v. E. T. Authority -{Kupcuswami J.) [Prs. 3-6] 'A, P. 421 


isting transport facilities are inadequate 
and to increase the buses on those routes 
and also to ply buses on the new routes 
for which applications for grant of 
temporary permits were called for. The 
steps for following the procedure and for 
grant of permits on pucca basis (would 
have — Ed.) taken considerable time. The 
needs of the public are sought to be met 
tdl pucca permits are granted by grant of 
temporary permits for further period. 
Thus, there is a temporary need to iustify 
the grant of temporary permits under Sec- 
tion 62 (c) of the Motor Vehicles Act. The 
department after examination of the traffic 
potential on all the routes was satisfied 
about the need to increase transport faci- 
lities in these areas by plying some more 
buses. The allegation that the permits 
were granted for augmenting the revenues 
of the State is denied, liie grant of 
successive temporary permits was under 
unavoidable circumstances and there was 
ample Justification for the same. Hence, 

, there is no abuse of power as alleged by 
the petitioner. 

4. The respondent also contended that 
Section 62 of the Act which deals with the 
grant of temporary permits, does not en- 
visage an opportunity being given to the 
existing operators, nor are they entitled to 
be heard. Section 47 of the Act which 
deals with the grant of pucca permit has 
no application to the case of gratit of tem- 
porary permits and the notification can- 
not be attacked on the ground that the 
petitioner and other existing operators are 
not being given an opportunity either to 
msdie representations or that they are not 
being heard. 

5. As is apparent from a perusal of the 
affidavit and the counter-affidavit the main 
contentions urged against the impugned 
notification are the following; — 

1. That the requirements of Section 62 

for the issue of temporary permits 
are not satisfied and the power con- 
ferred under that section is being 
abused by the issue of the impugn- 
ed notification; and 

2, In any event the impugned notifica- 

tion is contrary’’ to the provisions of 
the Act, inasmuch as no opportunity 
has been given to the existing 
operators to make their representa- 
tions against the issue of tempora^ 
permits and their being not heard 
in that connection. 

6. Contention No. 1. 

In order to appreciate this_ contention it 
is necessary to set out Section 62 of the 
Motor Vehicles Act which is in the follow- 
ing terms; 

"62. Temporary permits; A regional 
Transport Authority may without follow- 
ing the procedure laid down in Section 57, 
grant permits, to be effective for a limited 
period not in any case to exceed four 


months to authorise the use of a transport 
vehicle temporarily — 

(a) for the conveyance of passengers on 
special occasions such as to and 
from fairs and religious gatherings, 
or 

(b) for the purposes of a seasonal 
business, or 

(c) to meet a particular temporarv need, 

(d) pending decision on an application 
for the renewal of a permit; and 
may attach to any such permit any 
condition it thinks fit; 

XX xx” 

^ It is clear that the notification in ques- 
tmn Cannot be brought under clauses (a), 
(b) and (d) but it is sought to be Justified 
as coming under clause (c), i.e., to meet a 
particular temporary need, which has 
been set out in the counter-affidavit, to 
have arisen in the following circumstances. 
The Scheme for nationalisation was pend- 
ing consideration for a considerable time 
^d Was finalised recently. TiU that time 
it was not known which routes were go- 
ing to be nationalised and which were not. 
At the same time there were representa- 
tions from the public for the increase of 
buses, on the routes already existing and 
to ply buses on new routes. The traffic 
potential justified the increase of the 
transport facilities. Therefore, pending 
steps for nationalisation of the. buses in 
such routes where the Government ap- 
proves the scheme and pending issue of a 
pucca permits after due notification etc. on 
the routes which were decided by the Gov- 
ernment not to be nationalised it was felt 
that temporary permits should be issued. 

In such circumstances it has been held 
in M. f. S. R. T. Corpn. v. R. T. Authority, 
AIR 1966 SC 156 that S. 62 (c) applies. In 
that case applications for temporai-y per- 
mits v/ere called for as the public were 
agitating for the need of town bus opera- 
tions and the particular need had to be 
met temporarily till regular operations are 
introduced. The High Court took the view 
that temporary permit cannot be granted 
for any route when there is a permanent 
need for prowding transport facilities on 
that route and it w^as decided to invite 
applications for that purpose. This view 
was held to be not correct by the Supreme 
Court. It observed; 

"There is no reason why the clause in 
Section 62(c) that the Regional Transport 
Authority may grant a temporary permit 
''to meet a particular need” should be 
given any special restricted meaning. 
There is no antithesis between a particular 
temporary need and a permanent need 
and if the Regional Transport Authority 
considered it in the circumstances there 
was temporary particular need and grant- 
ed a temporarj’^ permit, the action cannot 
be challenged.” 

This decision was followed by this 
'Court in W. P. Nos. 3756 to 3758 of 1963 
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(AP) v,’here it was held that there Is no- 
thing in Section 57 or Section 62 of the 
ilotor Vehicles Act postulating that unless 
an enquiry regarding the need for the 
grant of a pucca permit is completed, the 
question of granting temporary permits 
cannot be taken up. In that case it was 
also pointed out that the formalities as 
required under M V. Act. 1939 for the 
grant of pucca permit would take some 
time more and there is demand from the 
travelling public to provide additional 
transport facilities immediately on the 
route in question as they could not get 
accommodation in the existing bus. and 
it was desirable to meet this temporary 
need by granting a temporary permit on 
this route. It was held that the enquiry 
to the need or otherwise regarding the 
grant of a pucca permit cannot be a 
ground for withholding the grant of tem- 
porary permits. I am therefore of the 
view that there was sufficient temporary 
need in this case justifying the grant of 
temporary permits under Section 62(c> of 
the Act. 

It was also sought to be argued that 
the temporary permits are being issued 
In succession and in some cases they were 
issued on four occasions successively and 
therefore it is clear that the provisions 
of Section C2 of the Act were being abus- 
ed and under the guise of granting tem- 
porary permits to satisfy a particular 
temporary need, permits were being re- 
newed indefinitely from time to time. 
This, itself according to the petitioner 
showed that the true reason for granting 
the permits was not any temporary need, 
but to augment the revenues of the State. 
The Supreme Coiu^. however in AIR 
1968 SC 156 has observed that all that 
Se^on 62 enjoins is that at any one time 
the Regional Transport Authority is not 
permitted to issue to any person a tempo- 
rary permit for a period exceeding 4 
months, but the mere fact that the Re- 
gion^ Transport Autfion'fy has granted 
a temporary permit for a second time and 
the total duration of the t%vo permits is 
more than 4 months would not invalidate 
the second permit Following this deci- 
sion it was held by this Court in W. P. 
Ko. 84 of 1968. D/- 4-4-1968 (AP) that 
where temporary penruts were being 
granted every four months because 
scheme for nationalisation of the routes 
in question and other routes was pending 
with the Government that was a sound 
reason for granting succesrive permits and 
it could not be said that there is any 
abuse of Section 62 of the Act. 

It is true as pointed by the Supreme 
Court that the Regional Transport Autho- 
rity cannot abuse its power by going on 
granting temporary permits in quid: suc- 
ce^on and not take speedy action for 
completing the procedure under • Section 
57 of the Act for granting regular permits 


and if upon the facts of any particular 
case it appears that the Regional T^ns- 
port Authority is so abasing its powers, 
its action is liable to be corrected by 
granting a writ. In this case nothing has 
been placed before me to substantiate the 
allegation that there has been abuse of 
power in granting successive temporary 
permits On the other hand, the counter- 
affidavits. the terms of which have already 
been set out, give the reasons for granting 
temporary permits. For all the reasons 
stated above, I am unable to agree with 
the contention that the requirements of 
Sec. C2 are not satisfied or that the power 
conferred under that Section is being 
abused. 

7. Contention 2 : It Is next contended 
by the Petitioner that the temporary per- 
mits cannot be granted without providing 
an opportunity to the existing operators 
to m^e their representations. This con- 
tention is based upon Section 47(1) of the 
Act which directs that the Regional 
Transport Authority shall in considerine 
an application for a stage carriage per- 
mit. take into consideration any repre- 
sentations made by persons already pro- 
viding passenger traTumort facilities by 
any means along or near the proposed 
route or area or by any association repre- 
senting persons interested In the provision 
of road transport facilities recognised In 
this behalf by the State Government, or 
by any local authority or police authority 
within whose jurisdiction any pait of the 
proposed route or area lies. It is admit- 
ted by the respondent that no such op- 
portunity was given to make any repre- 
sentations in terms of this section, but It 
is contended that Section 47 has no appli- 
cation at all to the case of a temporary 
permi^ which is governed only by the 
provirions of Section 62 of the Act and 
that section does not contemplate giving 
of an opportunity to anyone, much less to 
the existing operators to make their re- 
tv<ssenisti‘3as ia the matter srsmtmg d 
temporary permits. It is therefore, to be 
conridered whether Section 47 of the Act 
applies to the grant of temporary permits. 

8. Section 47 occurs in Chapter IV of 
the Motor Vehicles Act which is headed 
'Control of Transport Vehides’ and con- 
rists of Sections 42 to 68. 

9. Section 42 dedares that no owner 
of a transport vehide shall use or permit 
the use of the vehide in any public place 
save in accordance with the conditions of 
a permit granted or countersigned by the 
authority concerned, 

10. Section 45 provides that every ap- 
plication for a permit shall be made to 
the Regional Transport Authority of the 
region in which it is propo^ to use the 
vehicle or vehides. 

11. Sections 46 and 48 deal vrith the 
application for a stage carriage pennit 
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and the grant of a stage carriage permit. 

12_. Sections 49 to 5] deal with contract 
carriage permits, Sections 52 and 53 with 
private carrier’s permit, and Sections 54 
to 56 with public carrier’s permit. 

13. Section 57 relates to the proce- 
dure in applying for and granting permits 
of all types. 

14. Section 58 deals with the duration 
and renew'al of permits. 

15. Section 59 deals with the general 
conditions attaching to all permits. Sec- 
tion 60 with the cancellation and suspen- 
sion of permits, and Section 61 with the 
transfer of permit. 

16. No distinction is made in these 
sections between a regular permit and a 
temporary permit. 'The sections refer 
generally to permits, indicating any parti- 
cular type of permit whenever it is neces- 
sary to do so. In this connection it is 
important to bear in mind the following 
de&iition of 'permit’ under Section 2(20) 
of the Act; 'permit’ means the document 
issued by the Commissioner or a State or 
Regional Transport Authority authorising 
the use of a transport vehicle as a con- 
tract carriage, or authorising the owner 
as a private carrier or public carrier to 
use such vehicle.” This would clearly 
include even a temporary permit. As the 
expression used in Section 47 is 'stage 
carriage permit’ it would follow that it 
would apply to all permits for use of such 
carriages whether they are a regular per- 
mit, or temporary permits. Is there any- 
thing in the language of Section 47 or in 
the context in which the expression 'stage 
carriage permit’ occurs to limit the ope- 
ration of the section to 'regular permite’ 
only and not include temporary permits 
within its pimview? 

17. It is argued that Section 47 occurs 
after Sections 45 and 46 and can refer 
only to permits referred to in those sec- 
tions. This argument presupposes that 
Sections 45 and 46 apply only to regular 
permits and have no application to tem- 
porary permits. I do not see any reason 
why the application of these sections 
should be limited to regular permits only. 
In these sections the expression used is 
'a permit’ which according to the defim- 
tion would include 'a temporary permit’ 
also. On the other hand, wherever it is 
necessary to exclude temporary permits 
from the operation of a particular section, 
care has been taken to say so in express 
terms. For instance Section 57(8) refers 
to an application to vary the conditions 
of any permit, other than a temporary 
permit. Section 58 directs that a stage 
carriage permit or a contract carriage 
permit other than a temporary permit 
issued imder Section 62 shall be effective 
without ^ene^val for such period, not less 
than three years and not more than five 
years as the Regional Transport Authority 
may specify in the permit Similarly, 


Section 58-B refers to a private carrier’s 
T^rmit or a public carrier’s permit other 
than a temporary permit. Section 59-A 
prescribes the form of every permit other 
than a temporary permit issued under 
Section 62. These instances where a 
temporary permit is expressly excluded 
from the operation of the section point 
to the conclusion that, but for such ex- 
clusion the expression 'permit’ would 
embrace not only regular permits but 
temporary permits. A reading of the vari-' 
ous provisions in the chapter also leads to 
the conclusion that these provisions wmuld 
equally apply to temporary permits. For 
inst^ce_. Section 45 prescribes that every 
application for a permit shall be made to 
the Regional Transport Authority and 
Section 46 prescribes the particulars 
which an application for a permit should 
contain. These provisions are equally 
necessary in connection with a temporary 
permit. It may be that some of these and 
other provisions by their very nature 
cannot be made applicable to temporary 
permits. But that is not a reason why it 
should be held that these sections have no 
application to temporary permits. The 
same reasoning holds good in respect of 
Section 47 which directs that in consider- 
ing an application for a stage carriage 
permit, the Regional Transport Authority 
shall have regard to the several matters 
mentioned in that section. ’These matters 
have to be considered even in the case of 
application for a temporary permit, ex- 
cept in so far as they are obviously in- 
applicable owing to the nature of the pro- 
vision. to the case of a temporary permit. 
The position is the same Avith regard to 
the sections dealing v/ith private carrier’s 
permits, public carrier’s permits or con- 
tract carriage permits. 

18. In Section 62 of the Act it is sp^ 
dfically provided that the procedure laid 
down in Section 57 need not be followed. 
But there is no such exemption in the 
case of the requirements of other sections. 

It has to be remembered that Section 62 
deals with temporary permits for all types 
of transport vehicles, whether they be 
stage carriages or contract carriages or pri- 
vate carriers or public carriers. The fact 
that mention is made only to Section 57 
indicates that the other sections applicable 
to any particular case should be followed. 

19. It was then argued that whereas 
Section 48 which deals with the grant of 
stage carriage permits is made subject to 
the provisions of Section 47. it does not 
state that Section 62 is subject to the pro- 
visions of that section. T.his argument in 
my opinion is without force. 

20. Sections 49 to 51 which deal vdth 
the contract carriage permit correspond 
to Sections 46 to 48 which deal vvith stage 
carriage permits. Section 51 is_ made 
subject to the provisions of Section 50. 
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In the same way Section 48 is made sub- 
ject to the provisions of Section 47. Simi- 
larly, in the case of public carrier permits 
Section 56 is made subject to the provi- 
sions of Section 55. As has already been 
noticed Section 62 deals with the grant of 
temporary permits of all types of trans- 
port vehicles and therefore, would be 
subject to the provisions relating to all 
the different types of permits which pre- 
ceded the Section and if the language 
similar to Ss. 48. 51 or 56 were used 
it would be necessary to mention a num- 
ber of sections whidi preceded Section 
62. Perhaps, it was not considered neces- 
sary to expressly state that this was sub- 
ject to the provisions of various other 
sections in the Act. as the sections in an 
Act have to be read together and no ex- 
press provision is necessary to mention 
that a particular section is subject to 
another provision. The mere fact that in 
some cases it has been so stated, does not 
mean that in all other sections which do 
not contain a similar clause the said sec- 
tion must be applied without due regard 
to other provisions. 

21. It was contended by the learned 
Government Pleader that if the provisions 
of Section 47 have to be complied with, 
especially those relating to the taking 
Into consideration of any representations, 
the very object and purposes of the provi- 
sion relating to the temporary permits 
would be defeated. It was stated that the 
period of a temporary permit can in no 
event exceed four months and the grant 
of temporary permits was for the purpose 
of convenience of the passengers on spe- 
cial occaaons like fairs and rellrious 
gatherings, for the purpose of seasonal 
business, to meet a temporary need and 
pending decision on an application for 
renewal of a permit It was argued that 
a temporary permit being designed to 
cover such a situation, it is of the utmost 
importance that it should be granted ex- 
peditiously and if the procedure adopted 
imder Section 47 is to be followed, the 
lapse of time consequent upon surii pro- 
cedure would defeat the very purpose for 
which the temporary permits are granted 
Instances like earth-quake or floods were 
given as illustrations to point out that if 
the procedure under Section 47 is to be 
followed before the grant of temporary 
permits on such occasions, conriderable 
hardship would be caused to the public. 
I do not think that extreme illustrations 
of this kind serve any useful purpose. 
These temporary permits are nonnally 
intended to be given on special occasions 
such as fairs, and religious gatherings or 
for the purposes of seasonal business or 
to meet a particular temporary need etc. 
These occasions are known suffidently in 
advance and it is not impossible to comply 
with the provisions of Section 47 and 


hear representations if any, before th 
granting of temporary permits. 

22, Further a provision is made Ij 
Section 42(3) of the Act whereimder it i 
stated that there is no necessity even £o 
a permit In certain cases, for instance u 
the case of any transport vehicle usei 
solely for police, fire brigade or ambu 
lance purposes or for the conveyance o 
corpses or a transport vehicle used fo: 
towing a disabled vehicle or for removiri! 
goods from a disabled vehicle to a placi 
of safety, or any transport vehicle usee 
for any other public purpose prescribec 
in this behalf. It is therefore possible foi 
the Government to make rules to the 
effect that there is no need even for a 
permit where a transport vehicle is used 
in connection with earth-quake or in the 
event of floods or such conditions of great 
emergency. 


23. It is not right to judge the applica- 
bility of Section 47 to temporary permits 
granted under Section 62 merely with re- 
ference to the reqmrements under Sec^; 
tion 47(1) in regard to representation! 
made by the persons already providing 
transport facilities etc. Section 47 bIm 
provides that the Regfonal Transport 
Authority shall in considering p applica- 
tion for a stage carriage permit have ^ 
gard to the various matters like the int^ 
rests of the pubbe, the advantage to the 
public of the services to be provided, ade- 
quacy of other passenger tran^oit ser- 
vices. the benefit to any particular locality 
or locaUties likely to be afforded by the 
services eta If the argument that Sec- 
tion 47 will not apply to the grant of tem- 
porary permits under Section 62 were to 
be accepted, then there would be no cnte- 
ria at all in considering several applica- 
tions made for the issue of tempo^r^ per- 
mits. Even if conditions under Section w 
are satisfied, it may be that there 
more than one application for 
of temporary permit in any 
route and it could not have been me 
intention of the framers of the Act tiw 
such an application should be 
without any criteria and it should be lei 
to the sweet will and discretion oi t. 
authority to grant the permit to whomso- 
ever they like. 


24. For all these reasons I have w 
hesitation in rejecting the contenUon o 
the learned Government Pleader that th 
requirements of Section 47 need not m 
complied with while granting 
under Section 62. This view; of rwne 
finds support in the decision m 
Ex. S. T. Co-op. Society v. Punjab btaia 
AIR 1959 Punj 1 (FB). In that case In 
pelling the aiguroent that the Power con- 
ferred under Section 62(d) of the Act 
amended by the Punjab Legislature! 
which enabled the authority to 
temporary permit in any such “raim- 
stances as may in the opinion of suca 
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authority justified granting of such per- 
mits, was uncontrolled or unrestricted 
and therefore void, it was observed that 
the power of issuing temporary permits 
is controlled by Section 55 and Section 56 
of the Act and the Legislature had in the 
aforesaid provisions indicated the basis for 
the exercise of the same. Section 55 pro- 
vides that the Regional Transport. Autho- 
rity shall in considering an application 
for a public carrier’s permit take into 
consideration any representations made 
by persons already providing goods trans- 
port facilities by any means, whether by 
road or otherwise in the proposed area or 
along or near the proposed route etc. In 
that case their Lordships were dealing 
with a public carrier’s permit and there- 
fore they referred to Sections 55 and 57. 

The same reasoning holds good in the 
case of temporary stage carriage permit 
in which case Section 62 will be control- 
led by the provisions of Sections 46 to 48. 
This decision was followed in a recent 
decision in Prem Bus Service v. R. T. A. 
Patiala, AIR 1968 Punj 344 where it was 
held that the requirements of Section 47 
have to be followed in the grant of tem- 
iwrary stage carriage permit under Sec- 
tion 62 in the same manner and to the 
same extent as is required in the grant of 
regular stage carriage permit. It was 
fmther held that a statutory duty is cast 
on the Regional Transport Authority to 
take into consideration any representa- 
tions made by the persons already provid- 
ing passenger transport facilities fay any 
means along or near the proposed route, 
as required by Section 47 (1). A similar 
view has been taken by the Raiasthan 
High Court in Kotah Transport Ltd. v. 

R. T. Authority, AIR 1954 Rai 33 in which 
it was held that provisions of the Sec- 
tions 45 to 48 would apply also to the case 
of the issue of temporary permits. In 
Abdul Gafoor v. State of Rajasthan, AIR 
1962 Raj 174 it was held that it is in con- 
sonance with the principles of natural 
justice that the persons who are already 
holding permits in certain routes and are 
likely to be affected by the grant of tem- 
porary permits must be given an oppor- 
tunity of being heard in the matter. 

25. The learned Government Pleader 
drew my attention to the decision in C. S. 

S. Motor Service v. State of Madras, 1952- 
2 Mad LJ 894 = (AIR 1953 Mad 279) in 
which it was held that the factor to be 
considered in granting of a permit is not 
whether the existing operators will suffer 
by competition but whether the extension 
of service will be in the interests of the 
public. Similarly in Surendra Singh v. 
State of U. P., AIR 1966 All 455 it_ %vas 
observed that no operator on a particular 
route can be heard to say that if the 
strength of the route is increased his 
financial interest would suffer and conse- 


quently the increase should not be 
allowed. 

26. These decisions in my view have 
no application. It is one thing to say that 
the interests of the existing operators 
cannot be taken into account ‘in consider- 
ing the question whether a permit should 
be issued or not, but it is quite another 
thing to say that their representations 
need not be considered. The considera- 
tion of the representations is specifically 
provided for in Section 47(1). Further 
such representations need not be limited 
to how they may be affected by the issue 
of a permit, but may also relate to the 
various factors referred to in Section 47(1) 
in which case it would be necessary for 
the authorities to consider those repre- 
sentations in so far as they are relevant 
to Section 47(1). 

27. In this case no doubt the petition- 
ers have come to the court even when 
the notifications calling for applications 
for the temporary permits were issued 
without waiting to see whether an oppor- 
tunity would be given to the existing 
operators to make their representations 
and whether these representations would 
be taken into consideration. But the 
attitude of the Government as expressed 
in the counter-affidavit clearly shows that 
they have all along been of the view and 
are still of the view that it is not neces- 
sary to give the petitioners any such 
opportunity or take into consideration 
any representations made by them. This 
view according to me is not justified. 

28. Another contention that was 
sought to be raised though feebly, is that 
as the limit of the number of stage carn- 
ages generally or of any specific tpye 
for which such carriage permits may be 
granted in the region has not been fixed 
by the Regional Transport Authority in 
this case, temporary permits cannot be 
granted until such limit is fixed. I do 
not see any force in this contention. Sec- 
tion 47(3) authorises the Regional Trans- 
port Authority to limit the number of 
stage carriages having regard to the! 
matters mentioned in sub-section (1). It' 
does not render it obligatory on the part 
of the authority to do so. If, no doubt 
such a limit is fixed the grant of any per- 
mit. whether it be under Section 48 or 
under Section 62, in view of what has been 
stated above has to be subject to that 
limit. But, so long as no such limit is 
fixed the authority is empowered to grant 
permits unfettered by Section 47(3). The 
decision of the Supreme Court in Abdul 
Mateen v. Ram Kailash Pandoy, AIR 1963 
SC 64 is only an authority for the pro- 
position that where a limit has been fixed 
under Section 47(3) by the Regional 
Transport Authority and thereafter the 
said authority proceeds to consider appli- 
cations for permits under Section 48 read 
with Section 47, the Regional Transport 
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permits issued by it within those limits. 
I do not consider this as an authority for 
the extreme contention urced on 
of the petitioners that until such a limit 
is fixed, no permits and in particular, 
temporary permits can be Erantei 

29. Mr. Srinivasammrthi who appeared 
for respondents-operators in W. P. 4813/ 
68 who were granted temporary permits 
contended that the routes in question in 
which they were granted permits were 
the routes 9 to 12, 16. 17 and 19 to 22 
with which the petitioners in the Writ 
Petition were imt at all concern^ and 
therefore they are not entitled to ques- 
tion the grant of temporary permits for 
these routes. But under Section 47(1) the 
representations of persons providing pas- 
senger transport facilities not only along 
the proposed route but also near the pio- 
posed route have to be taken into comi- 
deration. It is the case of the petitioners 
that they are providing passenger trans- 
port facilities near the propos^ routes 
and therefore it cannot be said that their 
representations need not be considered. 

30. As I have negatived the conten- 
tion of the petitioners that the conditions 
for the issue of temporary permits do not 
exist or that there has been an abuse of 
the power to grant temporary permits 
under Section 62 the request of the peti- 
tioners to issue a writ prohibiting tlie 
respondent from proceeding in pursu- 
ance of the notifications calling for appli- 
cations for grant of temporary penmt9 
cannot be granted. But, in view of my 
decision on the second contention, the 
respondent has to provide an opportunity 
to the petitioners to make their represen- 
tations before the applications for tiie 
grant of temporary permits are consider- 
ed on merits. A writ will be Issued 
accordingly. 

31. There will no order as to costs. 

Writ issued. 
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J. Devaraja Rao and others. Appellants 
V. Income-Tax Officer, Anantapur and 
another. Respondents. 

Writ Appeal No. Ill of 1964. D/- 2-1- 
1970. decided by F.B. on Order of Ref. 
made by Jaganmohan Reddy, C.J. and 
Sambasiva Rao. J., D/- 26-6-1964. 

(A) Hindu law — Debts — Father — 
*T?ious obligation” of son — Income-tax 
arrenrs in respect of father’s separate 
business prior to partition between father 
and son — Son is bound to n-^v under 
doctrine of pious obl igation. AIR 1959 
DN/EN/B866/70/BDB/D 


(Para 17) 

_ (B) Hindu law — Texts — Interpreta- 
tion of "Smritis” — Unsafe to apply dic- 
tionary meaning to words in text ol 
“snirilis'’. 

In interpreting ’smritis’ which were 
rendered thousands of years ago it is not 
safe to merely take the dictionary mean- 
ing and apply it to the texts. It has to 
be remembered that ’smritis’ also deal 
with religious and moral law. (Para 6) 
(C) Hindu law — Debts — Father — • 
Pious obligation of son — Tax debts — 
locome-tax arrears — Debt binding on 


Even if some type of taxes or duties 
(sulka debt) were exempt from the doc- 
trine of pious obligation for certain rea- 
sons which appealed to the ancient smfiti 
text writers, it is for the court to decide 
in the context of the present society whe- 
ther any particular tax liability is of such 
a nature as could be treated as one talnt- 
^ with illegality or immorality or oppos- 
ed to right conduct as to bring it within 
the exceptions to the general rule that 
the son is liable to pay the father’s debt. 
The liablUty to pay arrears of income-tax 
cannot be regarded as one such. On the 
other hand it is obligatory on the son 
that he should pay taxes which are legiti- 
mately due to the Stale by his father. 
Even from ancient times till the present 
day the liability to pay tax to the State 
is regarded as one of the foremost duties 
of the citizens. Arrears of income-tax 
due by the father in respect of separate 
bu^ess prior to partition between him 
and his son can be recovered from the son 
after the partition under the doctrine of 
pious obligation. Case law end Hindu 
Religious Texts discussed. (Paras 8. 9) 
Ca^es Referred : Chronological Paras 
(1960) AIR 1960 SC 964 (V 47) = 

1960-3 SCR 842, Luhar Amritlal 
Uaeil V. DosM Jayantilal Jethalal 5, 31 
(1959) AIR 1959 SC 282 (V 46) =» 

1959 SCR 1384. S. M. Jakatl v. 

S. ^L Borkar 6. 11. 12 

(1959) AIR 1959 Andh Pra 631 
(V 46) = 36 ITR 47. Chagnti 
Baghava Reddy v. State of Andhra 16 
(1959) AIR 1959 Mad 71 (V 46) « 

35 ITB 142, M. R. Radhakrishnan 
V. Union of India tS 

(1955) AIR 1955 Mad 382 fV 42) - 
ILR p955) Mad 1179, Perumal 
Chetti v. Province of Madras 6, t 
(1943) AIR 1943 PC 142 (V 30) “ 

70 Ind App 171, HemraJ v. Khem- 
chand 4, 6, 31 

(1926) AIR 1926 Mad 323 fV 13) - 
ILR 49 Mad 211, Nidavolu 
Achutan v. Ratnajee - 6, 1® 

(1912) ILR 39 Cal 862 - 16 Cal 
WN 519. Chhakauri Mahton v. 

Ganga Prasad ft 
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(1907) ILR 32 Bom 348 = 10 Bom 

LR 297, Durbar Khachar v. 

Khachar Harsur 4 

(1898) 25 Ind App 54 = ILR 20 All 

267 (PC), Rao Balwant Singh v. 

Rani Kishori 6 

(1857) 6 Moo Ind App 393 = 18 

WR 81 (PC), Hanuman Prasad v. 

Mt. Babooe 11 

P. Rama Rao, for Appellants; T. Ananta 
Babu, for Respondents. 

KUPPUSWARH, J. ; — This appeal was 
referred to a Full Bench by a Division 
Bench consisting of Jaganmohan Reddy, 
Chief Justice (as he then was) and Samba- 
a.va Rao, J., in view of the importance of 
the question that arises in this case, name- 
ly whether the arrears of income-tax, 
due by the father in reject of a separate 
business prior to a partition between him 
and his sons can be recovered from the 
sons after the partition imder the doc- 
trine of pious obligation. 

2. This appeal is against the order of 
Gopalakrishnan Nair, J., dismissing a Writ 
Petition praying for the issue of a Writ 
of Mandamus directing the respondent 
to forbear from collecting certain arrears 
of income-tax by attaclunent and sale of 
their properties. The father of the peti- 
tioners, appellants herein was one Ven- 
kateswara Rao. He and his divided bro- 
ther Lakshman Rao carried on business 
in partnership imder the name and style 
of Govindarao & Sons. For the years 1945- 
46, 1946-47 and 1947-48 this firm was as- 
sessed to a total income-tax of Rs. 92, 
178-44. The firm was dissolved by an 
agreement between the two partners in 
the end of 1948. The tax was not paid 
by the partners in spite of demand. On 
20-11-1952 Venkateswara Rao and his sons 
who constituted a joint family partitioned 
their family propertes, each of them tak- 
ing a separate share. No arrangement 
was made for payment of the arrears of 
income-tax due by the father, Venkate- 
swara Rao. as a partner of the aforesaid 
firm. Eventually the Income-tax Officer 
issued a certificate imder Section 46(2) of 
the Income-tax Act for recovery of the 
tax due by proceeding against the proper- 
ties of the father which the father as well 
as the sons obtained in the partition. The 
properties were attached and were sought 
to be brought to sale. 

The sons, thereupon filed Writ Petition 
No. 1221 of 1963 before this Court pray- 
ing for the issue of a writ of mandamus 
directing the authorities to forbear from 
proceeding with the recovery of the 
arrears of income-tax. Several conten- 
tions were raised before Gopalakrishnan 
Nair, J., all of which were negatived by 
him. It is sufficient to mention only the 
third contention raised before him, as 
that is the only contention that is pressed 
before us. i.e, the doctrine of pious obli- 


gation of the sons of a Hindu to discharge 
the pecuniary liability of their father 
which is not tainted by illegality or im- 
morality does not extend to the liability 
of the father to pay arrears of income-tax. 
Gopalakrishnan Nair, J., negatived this 
contention stating that the debts due to 
the Government undoubtedly stand on a 
higher foofeg than a debt due to a pri- 
vate individual or institution and the 
pious obligation of the sons to discharge 
their father’s debt would extend also to 
the above debt due to the State. In the 
result he dismissed the Writ Petition. 
The same contention is reiterated before 
us in this Appeal, 

3. Under ancient Hindu Law as laid 
down by the 'Smritis’ the non-payment 
of a debt v,^s regarded as a sin, the con- 
sequences of which follow the debtor even 
after his death. A text which is attribut- 
ed to Brihaspathi says “He who having 
received a sum lent or the like does not 
repay it to the owner, will be bom here- 
after in the creditor’s house a slave, a ser- 
vant, a woman or a quadruped.” There 
are other texts which say that a person 
in debt goes to hell. Hindu Law-givers 
therefore imposed a pious duty on the 
descendants of a man including his son, 
grandson, and great grandson to pay oS 
the debts of tbeir ancestor and relieve 
him of the afterdeath torments conse- 
quent on non-payments. In the original 
texts a difference was made in regard to 
the obligation resting upon sons, grand- 
sons and great grandsons in this respect. 
The son was bound to discharge the an- 
cestral debt as if it was his own together 
vrfth interest and irrespective of any 
assets that he might have received. The 
liability of the grandson was much the 
same except that he was not to pay any 
interest. "Tbe great grandson was liable 
only if he received assets from his ances- 
tor. This doctrine as formulated in the 
original texts which usually referred to 
as the doctiine of pious obligation has 
been modified in some respects by iudi- 
cial decisions. Under the decisions as 
they now stand there is no difference be- 
tween, son, grandson and great grandson 
so far as the obligation to pay the debt 
of the ancestor is concerned. _ But none of 
them has any personal liability in the 
matter irrespective of receiving any assets. 
To this general obligation of discharging 
the father’s debts, several exceptions were 
laid down by the Smriti wniters. It is 
useful to set dov/n the various texts 
which deal vdth tbis: 

MANU. VIIL 159, 

But money due by a surety, or idly pro- 
mised. or lost at play, or due for spiritu- 
ous liquor, or what remains unpaid of a 
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fine and tax or duty, the son (of the party 
owing it) shall not be obliged to pay. 
GAUTAMA. XJI. 41. 

Money due by a surety, a commercial 
debt, a fee (due to the parents of the 
bride), debts contracted for spirituous 
liquor or in gambling and a fine shall not 
involve the sons (of the debtor), 

yAJNAVALKYA. IT. 89. (47) 

A son has not to pay, in this world his 
father’s debt incurred for spirituous 
liquor for gratification of lust, or in gam^ 
ling, nor a fine nor what remains unpaid 
of a toll; nor (shall he make good) idle 
gifts. 

NARADA : 

ij 3^’t 3^1^ *11^1 

11 

A father must not pay the debt of his 
son but a son must pay a debt contracted 
by hi3 father excepting those debts which 
have contracted from love, anger, spiritu- 
ous liquor, games, or bailments. 
BRIHASPATI. XI,- (10-113. Gaekwad's 
Edition. 1941). 

3d «i n 

Sons shall not be made to pay (a debt 
incurred by their father) for spirituous 
liquor, for idle gilts, for promises made 
under influence of love or wrath, or for 
Buretyslup: nor the balance of a fine or 
toll (liquidated in part of their father.) 
yYASA OB USANAS, 

qr 4r ^ i 

^ g 3^ ^ H 

The son has not to pay a fine or the 
balance of a fine, or a tax (or toll), of its 
balance (due by the father), nor that 
which is not proper. 

This text is attributed to Vyasa according 
to Ratnakara and to Usanas according to 
Mitak^ara and vnll be referred to m this 
Judgment as the text of Usanas. The 
translations are according to Ghosh in lus 
book on Hindu Law. 

4. These passages and in particular the 
last mentioned one which uses the gene- 
ral expression “ H ” (Na Vyava- 

harikam) have been the subject of several 
decisions including those of the Privy 
Council and of the Supreme Court. 
Though the expression used is 'Ka Vyava- 
harikam’ it is ordinarily referred to by a 
single expression ’Avyavaharika’ 
means the same thing. There has been 


a considerable difference of opinion as to 
the true mearung of this expression — 
Colebrooke translated these words as 
meaning "debt for a cause repugnant to 
good morals". Mandlik translated it as 
"not proper”. In Darbar Khachar v. 
Khachar Harsur, (1907) ILR 32 Bom 348 
it was translated as "a debt which as a 
decent and respectable man the father 
ought not to have incurred.” In Chhakauri 
Mahton v. Ganga Prasad. (1912) ILR 39 
Cai 862 Justice Mookerjee preferred to 
read it as "not lawful, usual or custo- 
mary”, But the Privy Council in Hemraj 
V. Khem Chand. 70 Ind App 171 = (AIR 
1943 PC 142). after referring to the trans- 
lation of Colebrooke. and Mandlik and 
the judgments of the Court in India inter- 
preting the term ''awavaharika", observ- 
ed that having regard to the principles 
underlying the rule of pious obligation 
which forms the foundation for the son’s 
liability, the translation of the term as 
given by Colebrooke makes the nearest 
approach to the true conception of the 
term as used in the Smriti text and may 
well be taken to represent its corrert 
meaning. In their Lordships' view the 
term does not admit of a more precise 
definition. It was held that when a parti- 
cular debt is called in question, it would 
be the duty of the courts to examine its 
nature in the light of the principles men- 
tioned in the judgment, which are not 
exhaustive but only basic, and to see 
whether in the circumstances it is of the 
kind which give exemption to the son 
from the liability to pay it, on the ground 
that it is repugnant to morals. In that 
decision it was also observ'ed that the 
duty cast on the son -being religious or 
moral, the character of the debt should 
be examined from the standpoint of jus- 
tice and morality. 

5. The Supreme Court in Luhar Amrit 
La) Hagji v. Doshi Jayantilal JeihaJal, 
(1960) 3 SCR 842 = (AIR 1960 SC 964) 
a}so expressed the saiae 

6. Colebrooke’s translation ' was also 
accepted by the Supreme Court in S. T.I. 
Jalcati V. S. IL Borkar. AIR 1959 SC 282. 
They observed that it is the pious duty of 
the sons to discharge their father’s debts 
not tainted with immorality or illegality. 
In I^ruTaal Chetti v. Province of Madras, 
AIR 1955 Mad 382 Chief Justice Raja- 
mannar delivering the judgment of 
Division Bench observed : 

"We have our doubts if that term had 
a precise and definite meaning even in 
the days of the Smritis. It is like "just 
and convenient", "reasonable and pru- 
dent", "justice, equity and good consci- 
ence". “ro give the latest example it is 
an expression as elastic and indefinite as 
the expression "reasonable restrictions” in 
Artide 19. of our Constitution. Cole- 
brooke translated the expression "avyava- 
harika” as "repugnant to good morals". 
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There have been other translations, like 
'improper’ and 'not lawiul, usual or custo- 
mary’. "Vyavahara” is a word which 
has more than one meaning. But we 
agree with Mr. Venkata Subramania 
Aiyar that the word has reference to the 
ideal of good conduct according to the 
/ notions prevailing at the material time. 

' But we are unable to hold that any debt 
which the father ought not to have strict- 
ly contracted is necessarily a debt which 
is 'avyavaharika.’ There should be an 
element of moral turpitude involved in 
the debt. It is only then that it coiiLd be 
called 'avyavaharika’ ”. 

Whatever may be the difference in the 
translations of this expression, it is now 
clear that the expression 'avyavaharika’ 
has been imderstood as repugnant to good 
morals or tainted _ with immorality or 
illegality or involving some moral turpi- 
tude. Even if a wader meaning such as 
'improper’ is given there can be no doubt 
that the liability in the present case, 
namely, the liability of the father to pay 
arrears of income-tax which had accrued 
in respect of the business which he was 
carding on cannot be said to be 'avyava- 
harika’. In our opinion it is impossible 
to argue that the liability to pay taxes 
legally due to the Government is an 
'avyavaharika’ debt wdthin the meaning 
of the texts as interpreted by the judicial 
decisions, some of which have been re- 
ferred to above. It is stated that the 
assessment was made on an estimated in- 
come but even so the tax so levied would 
still be tax legitimately due at it has 
been held that even an estimate cannot 
be arbitrary and must rest on some 
rational basis. There would be some 
scope for argument if a penalty or fine 
had been levied due to the negligence or 
laches of the assessee or due_ to his non- 
compliance with any provision of law. 
As that is not the case here we express 
no opinion on that matter. We may also 
state that Mr. Rama Rao also did not seri- 
ously contend before us that the said 
liability would be in the nature of an 
'a-vwavaharika’ debt not binding upon the 
son. His main argument ho\yeyer, was 
that the exemption from liability of ffie 
son under the doctrine of pious obligation 
is not only in respect of an 'avyavaliarika’ 
debt, but in respect of the various classes 
of debts, mentioned in the several texts 
referred to earlier. He submitted that 
one class of debts which is specifically 
mentioned in the text of Usanas and the 
other texts is 'sulka'. According to the 
dictionary meaning as well as the mean- 
ing given by the various recognised trans- 
lators of the texts from time to time, the 
expression 'sulka’ would also include a 
tax. As the smritis expressly state that 
the son is not liable to pay the 'Sulka’ 
which remained unpaid by the father it 
is argued that the son is not liable for the 
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arrears^ of income-tax payable by the 
father in this case. It is very difficult at 
this distance of time to find out w'hat the 
'smriti’ text writers meant by the expres- 
sion 'sulka’. The dictionary meaning as 
given in Apte’s Dictionary is 'toll, tax, 
customs duty particifiarly levied at fer- 
ries, passes, roads. The other meanings 
of 'sulka’ given are 'gain, profit, money 
advanced to ratify a bargain, piurchase 
•price of a girl; money given to the parents 
of a bride; a nuptial present; marriage 
settlement or dowry presents given by 
the bridegroom to his bride.’ In the 
various translations, sometimes, the ex- 
pression 'toll’ is used, sometimes tax’, 
sometimes 'duty’. In arriving at the 
meaning of the expression used in the 
texts it is important to bear in mind the 
context in which these passages occurred. 
As observed already these texts refer to 
the exceptions to the general rule that a 
son is hable to pay the debts of his father. 
As pointed by the Privy CouncU in 70 
Ind App 171 = (AIR 1943 PC 142) most 
of the debts mentioned in the texts as 
debts which he need not pay. are of ob- 
jectionable character, even if some type 
of taxes or duties were exempt from the 
doctrine of pious obligation for certain 
reasons whicli appealed to the ancient 
Smriti text uniters; it is for the court to 
decide in the context of the present 
society whether any particular tax liabi- 
lity is of such a nature as could be treat- 
ed as one tainted witli illegality or im- 
morality or opposed to right conduct as 
to bring it within the exceptions to the 
general rule that the son is liable to pay 
the father’s debt. We have no hesitation 
in holding that the liability to pay arrears 
of income-tax cannot be regarded as one 
such. On the other hand it appears to us 
.that it is obligatory on the son that he 
should pay taxes which are legitimately 
due to the State by his father. Even from 
ancient times till the present day the 
liability to pay tax to the State is regard- 
ed as one of the foremost duties of the 
citizens. We cannot believe that the 
ancient law givers who laid so much 
stress upon the duty of the son to his 
father’s debt would have exempted him 
from payment of the taxes legally due by 
the father to the State. It has been re- 
peatedly held that the son is liable to pay 
the debts of the father incurred during 
the coiuse of trade which he had lawfully 
carried on. It does not stand to reason 
that while the son is liable to pay the 
debts of the father so incurred, he is not 
liable to pay the tax due in respect of the 
profits of that trade, or debts incurred by 
the father for the purpose of the pay- 
ment of those taxes. In interpreting 
these 'Smritis’ which were rendered 
thousands of years ago it is not safe to 
merely to take the dictionary meaning and 
apply it to the texts. In this connection 
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it has to be remembered that these 'Smri- 
tis’ also deal with religious and moral 
law. According to Hindu conception 
•Dharma’ is of widest significance and 
includes religious, moral, social and legal 
duties and can only be defined by its 
contents. The Hindu 'Dharma saslra' 
therefore deals with religious and moral 
law as well as dvil and criminal law. It 
is true that the Smriti writers loiew the 
distinction between 'vvavahara' or the 
like, the breach of which resifits in judi- 
cial proceedings, and the law in the 
•widest sense. But having regard to the 
fact that all the old tetris and commen- 
taries are apt to mingle religious and 
moral considerations, not being positive 
laws, with the rules intended to be posi- 
tive laws, their Lordships of the Privy 
Council have repeatedly emphasised the 
necessity for caution in the interpretation 
of 'Smritis', vide Rao Balwant Singh v. 
Rani Kishori. (1898) 25 Ind App 54 (PC). 
In Nidavolu Achutan v. Ratnajee, AIR 
1926 Mad 323. Couts-Trotter, C. J. observed 
that the governing provision in the texts 
is that which excludes from the nde 
debts that are not 'vyavaharika' and parti- 
cular instances given in the Smritis must 
be treated as a mere expression of opinion 
on the part of the authors as to what 
rl q«« of debts would fall under general 
words. 

7. Strange in his book on Hindu Law 
seems to think that the reason that debts 
due for tolls are excepted may be that 
they are to be regard^ as ready money 
payments, for which credit will have to 
be given at the risk of him by whom they. • 
ought to have been received. 

8. In Mayne’s Hin du Law it is stated 
that the expression 'sulka' in the Smritis 
is ambiguous. It is sometimes translated 
as a toll or a tax. Another meaning of 
the word 'sulka’ is a nuptial present, given 
as the price of a bride. Reference is 
made to Haradatta’s translation where he 
assigns the meaning of bride price to 
'sulka’ and to the fact that this -transla- 
tion is supported by Sarvajoa Narayana in 
his gloss on the text in Manu. Mayne is 
of the opinion that this stands to reason 
as a promise of bride price is not enforce 
able even accordii^ to the modem deci- 
sions and being y imapproved marriage 
neither the liability to pay the bride price 
nor a debt incurr^ for the purpose of 
paying it can be lawful or proper (vyava- 
harika). Even If the meaning is not res- 
tricted to the last mentioned one. namely, 
the bridtf price, we are of the opinion that 
having regard to the context in which it 
occurs, ^’sulka’ must be confined only to 
such liability, though in the nature of tax 
or a duty, which would involve some 
moral turpitude on the part -of the father 
or the Incurring of whidi would be taint- 
ed with illegality or immorality. 


9. The Bench of the Madras High 
Court in AIR 1955 Mad 382 had to consi- 
der whether court-fee payable by the 
father in a litigation which he carried on 
comes within the expression ’Danda’ used 
in the text which as has been noticed is 
also one of the spedRcaily enumerated ^ 
class of debts mentioned in the text It 
was observed that the conception of the 
court-fee at the present day is radically 
different from 'Danda’ which •was impos- 
ed on the parties to a litigation in the 
days of 'Smritis'. and that whatever the 
theory underlying the court-fee may be, 
it is clearly not in the nature of punish- 
ment They observed that the conception 
of 'Dharma’ and Nyaya changes and the 
liability even under toe ‘Smritis’ would 
have to be judged by the present day 
notions and if judged by those notions, 
it could not be said that the liability to 
pay court-fee was in anyway inconsist- 
ent with right conduct. We are of the 
view that toe same approach should be! 
made in interpreting the expression*^ 
*eulka’ in the same tes^. 

10. If the expression 'sulka' were t(^ ^ 
be regarded as meaning any tax or duty! 
we would hold that toe texts in so far 
as they refer to 'sulka’ have become ow 
solete. In this connection we may agair 
refer to the decision in AIR 1926 Bilaq 
323 where it was argued that as ''cam4 , 
mercial debt” is one of the exceptions 
mentioned in the text of Gautama th» 
son is not liable to pay, under toe doc| 
trine of pious obligatioa any commerdp 
debt Couts-Trotter, C. J.. observed to 

a modem court would be free to consia 
the particular instances given as obsole} 
under the conditions of today. He ob 
served "1 am clearly of opinion that cona 
mercia! debts fall into that category ana 
•we ought tD..say that the pious obligatiori 
extends to toem. It may well be that in 
the tune of Gautama it was thought that 
to engage in trade was degrading at any 
rate in the case of higher castes, but no 
one could pretend that that view woiild 
be entertained today.” 

51. Mr. Ananta Babu contended on 
behalf of the respondents that the only 
question for consideration of the court is 
whether a particular debt is 'avyavaha- 
rika' or not and if it is satitoed that toe 
debt is not 'avyavaharika’ it has to up- 
hold the son’s liability to pay the father’s 
debts. He contended that though the 
Smriti texts mentioned several classes of 
debts, specifically therein enumerated, in 
view of the judicial decisions ever since 
the decision in Hanoomanprasad v. Mt. 
Babooe. (1857) 6 Moo Ind App 393 (PC) 
the position is that the courts have been 
conridering only whether a particular 
debt is ‘avyavaharika’ or not and not 
whether any debt falls under anyone of 
the other enumerated categories men- 
tioned in one or other of the texts. He 
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relied upon the decision of the Privy 
Coimcil in 70 Ind App 171 = (AIR 1943 
PC 142) and of the Supreme Court in 
(1960) 3 SCR 842 = (AIR 1960 SC 964) 
and AIR 1959 SC 282 in support of this 
contention. In the first case the Privy 
Council observed that if on examination 
it is found that at its inception the debt 
was not tarnished or tainted with immo- 
rality or illegality, then it must be held 
that it would be binding on the son. In 
(1960) 3 SCR 842 = (AIR 1960 SC 964) 
it was observed that in this branch of 
law several considerations have been in- 
troduced by judicial decisions which have 
substantially now become a part and 
parcel of Hindu Law as it is administered; 
it would, therefore, not be easy to dis- 
engage on said considerations and seek 
to ascertain the true effect of the relevant 
provisions contained in ancient texts con- 
sidered by themselves, l^ey said that 
they were not prepared to decide the 
point raised purely in the light of ancient 
Sanskrit Texts. 

12. In AIR 1959 SC 282 it was observ- 
ed in paragraph 12 as follows : 

"In Hindu Law there are two mutually 
destructive principles, one the principle 
of independent coparcenary rights in the 
sons which is incident of birth, giving to 
the sons vested right in the coparcenary 
property, and the other the pious duty 
of the sons to discharge their father’s 
debts not tainted with immorality or 
illegality,’’ 

These decisions lend support to the con- 
tention of Mr. Ananta Babu to a consider- 
able extent that the question of liability 
of the son has to be decided with respect 
to the question whether the debt is 
'avyavaharika’ or not or in other words 
whether the debt is tainted with illegality 
or immorality. At the same tune _ we 
have to observe that in these decisions 
their Lordships were not considering 
the exact question raised before us, name- 
ly, whether even assuming that a parti- 
cular debt is not 'avyavaharika’ or taint- 
ed with immorality or illegality, the son 
is exempted from liability by reason of the 
fact that it is one of the enumerated class 
of debts mentioned in smritis dealing 
with the exemption. If the liability is to 
depend solely on the question whether it 
is 'avyavaharika’ or not there woifid be no 
need at all to examine the question whe- 
ther any particular debt falls within any 
of the enumerated categories. But we 
have several decisions wherein are consi- 
dered questions whether a particular debt 
is a surety debt vdthin the meaning of 
the texts, or whether it is 'Danda’ or 
whether it incurred 'in love or wrath’ 
etc, 

13. It is imnecessary to pursue _ this 
line of argument further as practically 
the same result has been arrived at by 
our holding that in interpreting the enu- 


merated class of exemptions we have to 
bear in mind the context in which they 
appear in the various texts and therefore, 
they should be confined to cases where 
some moral turpitude on the part of the 
father was involved or there could be 
said that the incurring of the debt was 
tainted with some illegality or immoral- 
ity. 

14. ^ The t\vo decisions in which the 
question relating to the liability of the 
son to pay arrears of income-tax payable 
by the father directly arose for considera- 
tion may now be referred to. 

15. In M. R. Radhakrishan v. Union of 
India. 35 ITR 142 = (AIR 1959 Mad 71) 
the Division Bench of the Madras High 
Court held that there was no element of 
moral turpitude in not paying income-tax 
due._ The assessment actually made was 
not in any sense a penalty or fine impos- 
ed for non-production of accounts or for 
suppression of material information. That 
was the case in which the income-tax was 
levied on an estimated income. Dealing 
vath_ the argument that it came directly 
within the expression 'sulka’ it was ob- 
served that it is impossible to be certain 
of the meaning of this word as it occurs 
in the Smritis. It may mean either a 
toll or a tax or a nuptial present given 
as the price of a bride. They pointed out 
that the appellant’s counsel did not deve- 
lop the point, nor did he cite any autho- 
rity for the position that the word 'sulka' 
occurring in the Smriti text would apply 
to arrears of income-tax. 'Though there 
is no full discussion on this subject in 
that decision we are inclined to agree 
with the ultimate decision for the reasons 
which we have given earlier. 

16. In Chagnti Raghava Reddy v. 
State of Andhra, 36 ITR 47 = (AIR 1959 
Andh Pra 631) it was contended that as 
the assessments were according to the 
best judgment not being on merits it was 
in the nature of penalty arising out of 
the misdeeds of the father and conse- 
quently the sons were not liable to such 
debt of the father. 'This contention was 
negatived. Though there is no discussion 
on this question the conclr'^'on is in ac- 
cordance with the view which we have 
expressed above. 

17. For all the reasons above stated 
we are of the opinion that Gopalakrishnan 
Nmr. J., was right in holding that the 
arrears of income-tax due by the peti- 
tioner’s father in respect of separate busi- 
ness prior to partition between him and 
his son can be recovered from the son 
after the partition imder the doctrine of 
pious obligation. 

18. No other question has been argu- 
ed before us. 

19. The writ appeal is dismissed with 
costs. Advocate’s fee Rs 250/-. 

Petition dismissed. 
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Indian Detonators Ltd., Kukatpalli. 
Petitioner v. Indian Detonators Ltd., 
Workers’ Union and others, Respondents. 

Writ Petn. No. 771 of 1968. D/- 14-10- 
1969. 

(A) Industrial Disputes Act (1947), Sec- 

tion 19(3) — Period of operation of settle- 
ment — Award cannot be award for one 
purpose and settlement for another pur- 
pose — Settlement mert’tng into award 
ceases to be settlement and operates as 
award — It will be in operation for period 
provided by statute — Fxpression "sub- 
ject to the provisions of this section” 
refers to provisions applicable to award 
and not to settlements. (Para 5) 

(B) Industrial Disputes Act (1947), Sec- 

tion 2(p) — Settlement — Procedure to 
be followed — Parties arriving at settle- 
ment and reporting same to Tribunal — 
Act prescribes no procedure to be follow- 
ed in such case. (Para 4) 

Cases Referred ! Chronological Paras 
(1961) AIR 1961 Mad 212 (V 48) « 

1960-2 Lab LJ 556. Workers. 32 
Textile Mills in ^imbatore v. 
Dhanalakshmi Mills Ltd.. Tiruppur 5 
(1958) AIR 1958 SC 1018 (V 45) « 

1959 SCR 1191. SUte of Bihar v. 

D. N, Gan^uli 4 

P. R. Ramachandra Rao. for Petitioner; 
V. Jagannadha Rao. for Respondent No. 1; 
2nd Govt. Pleader and C. Seetharamiah, 
for Respondents Nos. 2 and 3. 

ORDro;— The Indian Detonators Limit- 
ed is the petitioner in this application for 
the issue of a writ of Certiorari in which 
a decision of the Industrial Tribunal, 
Hyderabad is questioned. The case of the 
petitioner is as follows: — 

There was an Industrial Dispute 
between the Indian Detonators Limited 
and its workmen, represented by the 
Indian Detonators Limited Employees’ 
Union. The Industrial Dispute was re- 
ferred by the Government to the Indus- 
trial Tribun^ for adjudication. Before 
the Tribunal could take up the dispute 
for adjudication the parties, that is, the 
management and the Employees’ Union 
arrived at a settlement v/hich they agreed 
should be in force Jill 3C>-6-1969. Cfee of 
the terms of the settlement was that the 
workmen should not, during the period 
of operation of the settlement, make any 
demands involving a financial burden on 
the management. The parties rroucsted 
the Tribunal to pass an award in terms 
of the settlement and the Tribunal did 
so on 29-1-1966. 

On 16-6-1967. a rival and newly regis- 
tered Union called the Indian Detonators 
Limited Worke rs’ Union presente d a 
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charter of demands to the Management 
Some of the demands involved financial 
burden on the management. Conciliation 
proceedings f^ed and the Conciliation 
OlRcer submitted a report to that effect 
to the Government At that stage the 
Government entertained a doubt whether 
the settlement embodied in the award ’ 
of 29-4-1966 would be in force till SO-6- 
1969 or whether it would be in force for 
a period of one year only from the date 
of award. The Government therefore 
referred the question for the decision of 
the Tribunal under Section 36-A of the 
Industrial Disputes Act. The Tribunal 
held that the necessary consequence of 
the settlement merging in the award was 
that it would be in force for a period of 
one year only from the date oi award. 
The management questions the decision 
of the Tribunal and contends that the 
award was in force till 30-6-1969. 

2. The Workers’ Union submits that 
the earlier settlement was a collusive i 
settlement between the management and - 
the Employees’ Union and that the Em- 
ployees’ Union represented no more than 
15 out of 558 workmen and all the W 
were drivers of motor vehicles. On the 
other hand the Workers’ Union represent- 
ed 507 out of 658 workmen. 'The period 
for which an award may be In force Is 
determined by statute and it Is not open 
to the management to bargain out of the 
statute. 

3. In order to appreciate the question 
at issue it is necessary to refer to a few 
statutory prorisions. The definition of a 
‘settlement’ in Section 2(p) of the Act 
comprehends a settlement arrived at in 
the course of conciliation proceedings as 
well as a written agreement between the 
employer and the workmen arrived at 
otherudse than in the course of concilia- 
tion proceedings. Under Section 12 of 
the Act it is the duty of the Conciliation 
Officer to endeavour to induce the parties 
to come to a fair and amicable settlement 
of an existing or an apprehended indus- 
trial dispute. Without delay, he is to 
investigate the dispute and all matters 
affecting the merits and the right settle- 
ment of the dispute. He is to report to 
the Government whether a settlement i' 
arrived at or not. If he reports that there 
is no settlement, the Government is to 
decide whether a reference is to be made 
to a Tribunal, Board, or I.abour Court _ 
Section 10 authorises the Government to 
refer any existing or apprehended indus- 
trial dispute for adjudication to a Tribu- 
nal, Board or Labour Court. 

Section 15 prescribed the duties of a 
Tribunal and Section 16(2) prescribes the 
form of the award of a TribunaL Sec- 
tion 2(b) defines an award as meaning an 
interim or a final ’determination’ of any 
industrial dispute or any question relating 
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thereto. Section 18 provides that a settle- 
ment arrived at by an agreement between 
the employer and the workmen otherwise 
&an in the course of conciliation proceed- 
ings shall be binding on the parties to the 
agreement Where, however, a settle- 
ment is arrived at in the course of conci- 
liation proceedings or where a Tribunal 
makes an award, the settlement or award 
shall be binding not only on the parties 
to the dispute, but, where one of the 
parties is composed of workmen it shall 
^o be binding on all persons employed 
in the establishment or part of the esta- 
blishment, as the case may be, on the 
date of the dispute and all persons who 
subseouently become employed in that 
establishment or part. 

Thus while a settlement arrived at in 
the course of conciliation proceedings and 
an award are binding on every workman 
of the establishment a settlement arrived 
at otherwise than in the course of conci- 
liation proceedings is binding only on the 
parties to the agreement. This distinc- 
tion is of great importance. Under Sec- 
tion 19. a settlement, whether it is arriv- 
ed at in the course of conciliation pro- 
ceedings or othervdse than in the course 
of conciliation proceedings, comes into 
operation on the date agreed upon by the 
parties to the dispute and shall be binding 
for the period agreed upon by the parties. 
If no date or period are agreed upon it 
shall come into operation on the date on 
which the memorandum is signed by the 
parties and shall be binding for a period 
of six months from that date. An award 
of a Tribunal, however, becomes enforce- 
able on the expiry of 30 days from the 
date of publication of the award by the 
Government. This is prowded by Sec- 
tion 17(a) of the Act. 

Section 19(3) of the Act provides that 
the award shall remain in operation for 
period of one year from the date on which 
the award becomes enforceable. The 
Government is clothed with the power to 
reduce the period during which an award 
shall remain in operation. The Govern- 
ment is also vested with the power to 
extend the period of operation of an 
award by any period not exceeding one 
year at a time, so, however, that the total 
period of operation of an award does not 
exceed three years. 

4, From a perusal of the provdsions 
referred to above, it is evident that the 
Industrial Disputes Act does not prescribe 
the procedure to be followed by an In- 
dustrial Tribunal if the parties to the dis- 
pute before it arrive at a settlement and 
.report such settlement to the Tribunal. 
As pointed out by their Lordships of the 
Supreme Court in State of Bihar v. D. N. 
Ganguly. AIR 1958 SC 1018, industrial 
peace and harmony being the primary ob- 
Sects of the Act, it would be unreasonable 
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for a Tribunal to insist upon dealing 
with the dispute on the merits notwith- 
standing its settlement Their Lordships 
said: — 

“It is true that the Act does not con- 
tain any provision specifically aulhorising 
the industrial tribunal to record a com- 
promise’ and pass an award in its terms 
corresponding to the provisions of Order 
XXin, Rule 3 of the Code of Civil Proce- 
dure. But it would be very unreasonable 
to assume that the industrial tribunal 
would insist upon dealing with the dis- 
pute on the merits even after it is inform- 
ed that the dispute has been amicably 
settled between the parties. We have 
already indicated that amicable settle- 
ments of industrial peace and harmony 
are the primary objects of this Act. 
Settlements reached before the concilia- 
tion officers or boards are specifically 
dealt with by Sections 12(2) and 13(3) and 
the same are made binding under Section 
18. There can, therefore, be no doubt 
that if an industrial dispute before a tri- 
bunal is amicably settled, the tribunal 
would immediately agree to make an 
award in terms of the settlement between 
the parties.” 

This does not. however, mean that an 
Industrial Tribunal would mechanicallv 
accept a settlement arrived at between the 
parties and pass an award in terms of the 
settlement Since an award has the 
effect of binding not only the parties to 
the dispute, but also all other workmen 
of the establishment it is the duty of a 
Tribunal in such an event, to consider 
whether the settlement arrived at is fair, 
just and equitable. An award, according 
to the definition, is a determination of the 
dispute. If there is no determination 
there can be no award. Where an agree- 
ment arrived at between the parties is 
presented to the Tribunal it may adopt 
it as its own determination and pass an 
award in terms of the agreement. But 
then it must apply its mind to the terms 
of the agreement and decide whether the 
agreement is a fair and just settlement 
of the dispute. It may then adopt it as 
its own award. This position was ex- 
plained by Ramachandra Iyer J.. in 
Workers, 32 Textile Mills in Coimbatore 
V. Dhanalakshmi kfills Ltd., Tiruppur, 
AIR 1961 Mad 212. In that case the 
learned Judge observed: — 

“The question that has to be derided is 
whether the compromise entered into on 
23rd March, 1957 by the Indian National 
Trade, Union Congress Unions, could be 
held to finally terminate the industrial 
dispute and whether there has been a 
valid award in regard to it The Indus- 
trial Tribunal merely adopted the com- 
promise. and passed an award in terms 
thereof. There was no finding arrived 
at by the Industrial Tribunal after hear- 
ing ^ the parties as to whether that 
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agreement was a fair and just settlement 
of the dispute, so that it could be adopted 
as an award by the Tribunal itself 


^ere has been no determination as such 
by the Industrial Tribunal of the question 

referred to it 

There is no power in the Industrial Tri- 
bunal similar to one conferred under 
Order 23. Rule 3 of the Civil Procedure 
Code to record a compromise. What the 
Industrial Tribimal is empowered, is to 
pass an award which is defined as interim 
or fin^ determination. 

It is implicit in the word 'determina- 
tion’ that it should be judicial, implyina 
that the Tribxmal exerdses its own judg- 
ment This does not. however, mean 
that the Tribunal is precluded from tak- 
ing note of a compromise entered into 
between the workers and the manage- 
ment Where there is a compromise, it 
should consider whether, in its opinion, 
the compromise could be adopted as its 
own determination of the dispute, that is, 
whether it is fair, just and equitable be- 
tween the parties. 

This is necessary as the award would 
affect parties other than those actually 
appearins before the Tribunal. Section 18 
of the Act states that an award which has 
become enforceable shall be binding on 
the p^les to the industrial dispute 
namely, the management and all the 
workmen. The binding nature of the 
award does not depend on any partladar 
worker or the union to which he belongs 
eo nomine a party." 

5. In the present case the agreement 
was reported to the Tribunal and an 
award was passed in terms of the agree- 
ment. The question is whether the award 
was in force till 13-5-1969 or whether it 
was in force for a period of one vear only 
from the date of publication of the award. 
According to the respondents once the 
agreement merged into the award it cea- 
sed to be a settlement and it could only 
operate as an award in which case it was 
in force for a periodofoneyearonlvfrom 
the date of publication of the awari On 
the other hand it was urged the 

learned counsel for the management that 
under Section 19(3) while an award was 
to remain in operation for a period 
of one year from the date of publication. 
Section 19(3) itself mentioned that it was 
'subject to the provisions of this Section’. 
Therefore, it was urged that an award in 
terms of a settlement would, like a settle- 
ment. be in operation for the period agre- 
ed upon as provided by Section 19(2) of 
the Act. 

I am afraid it Is Impo'^ble to agree 
jwith this contention. An award cannot be 
Ian award for one purpose and a settlement 
Ifor another purpose. A settlement which 
imerges into an award loses its character 


as a settlement once it becomes an award. 
It will operate as an award and it will 
be in operation for the period provided by 
the statute. The expression ‘subject to 
the provisions of this section’ in Sec. 19 
(3) of the Act refers only to those pro- 
visions which are applicable to award and 
not to settlements. Such pro^ions are 
contained in the two provisos to Sec- 
tion 19(3), in Section 19(4) and in Sec- 
tion 19(6). The learned counsel for the 
petitioner contended that it would be un- 
reasonable to hold that while a settlement 
arrived at in the course of conciliation 
proceedings would be binding for the 
period agreed upon, an award in terms ol 
a settlement would be binding for a period 
of one year only. He questioned why a 
greater sanctity should be attached to a 
settlement arriyed at in the course ol 
conciliation proceedings rather than to 
an award of an Induririal IMbunal em- 
bodying the terms of settlement even 
after a determination that the terms were 
just and fair. 

Possibly it is because a Condllatfon 
Officer has greater Ireedom of action, and, 
before he reports to the Government that 
a matter has been settled by agreement 
between the parties he investigates with 
a view to out whether the agreement 
represents the agreement of all the work- 
men. An Industrial Tribunal, notwith- 
standing that its award is binding on au 
the workmen, may not have the same 
freedom to make a roving investigation 
to find out whether the agreement re- 
presents the agreement of all the work- 
men. though its award is binding on all 
the workmen. On the other hand, the 
plain truth may be that the situation was 
not contemplated by the legislature. But 
effect must be given to the provisions of 
the statute as they stand and I must hold 
that the award was in operation for a 
period of one year only. 

In the result the Writ Petition is dis- 
missed. with costs. Advocate’s lee 
Bs. 100/-. 

Petition dismissed. 
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CHINNAPPA REDDY AND 
MADHAVA REDDY. JJ. 
Rangapalli Basamma, Petitioner y. Gift 
Tax Officer. Hindupur, Respondent 

Writ Petn, No. 1745 of 1967. D/- 8^ 
19T0 _ 

G'ft Tax Act (1058). Ss. 13. 1C and 19{3j 
— Sections 13 and 16 are aoulicable to 
le*'a) representatives — Gifts made py 
de-«*n.«ed person escaping a»«essmcnt — 
Notice to all legal representatives ncccs- 
sary — Assessing Officer must make dili- 
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gent efforts to find them out — Only then 
notice^ on few would represent the estate 
— Failure to find out legal representative 
^ Notice on one legal representative only 
is invalid. 

Section 19(3) makes Sections 13 and 
16 applicable to legal representative. If 
an action is proposed to be taken under 
Section 16 on the grornid that the gifts 
made by 3 deceased person have escaped 
assessment notice to all legal representa- 
tives of the deceased is necessary. 

„ (Para 4) 

In order that few of several legal re- 
presentatives may sufficiently represent 
the estate there must be a diligent and a 
bona fide inquiry by the assessing officer 
to ascertain the legal representatives. 
Section 19 of Gift Tax Act is shnilar to 
Section 24-B of Income-Tax Act (1922). 
(1967) 64 ITR 106 (Andh Pra). Followed; 
(1965) 57 ITR 168 (SC) & AIR 1949 FC 
195. Applied. (Para 5) 

It -is therefore the du^ of a Gift Tax 
Officer to make an enquiry regarding the 
existence of legal representatives other 
than the person to whom a notice is issu- 
ed. if not before the notice is issued at 
least after the person files a writ making 
express allegations that there' were other 
legal representatives. To say in coxmter- 
affidavit that there are no legal represen- 
tatives is most unsatisfactory and such 
notice issued without proper enquiry 
would become invalid. (Para 2) 

Cases Referred : Chronological Paras 
(1967) 64 ITR 106 (AP), I.-T. Officer 
V. Muram Reddy Sulochannamma 4 
(1965) 57 ITR 168 (SC). First Addl. 

I.-T. Officer v. Buseela Sadanandan 5 
(1949) AIR 1949 FC 195 (V 36) = 

1949 FCR 396, Tirthalal v. Shusan 
Remoyardasi 5 

(1927) AIR 1927 Lah 94 (V 14) = 

100 Ind Cas 418, Muhammad 
Hassan v. Inayat Hussain 4 

(1905) 32 Ind App 23 = ILR 32 
Cal 296 (PC), Khiarajmal v. Daim 4 
C. J. Roy and O. Adinarayana Reddy, 
for Petitioner; T. Anantababu, for Res- 
pondent. 

CHINNAPPA REDDY, J. The peti- 
tioner is the widow of late Sri Siddappa 
of Gorantla who died on 23-11-1961. Late 
Siddappa left behind him his widow, the 
petitioner his daughter Gowramma by a 
deceased wife, and his permanently kept 
mistress Mudiramma. About five years 
prior to his death Siddappa made a gift of 
Rs. 1,38,000/-, Rs. 69,000/- to T. M. Naga- 
raiu son of Bhagirathamma, daughter ol 
the petitioner and Rs. 69,000/- to Malli- 
karjunappa and ■\Tswanadhappa, sons of 
Gowramma. Bhagirathamma predeceas- 
ed her father. By a will dated 10-6-1957 
Siddappa bequeathed the properties men- 
tioned in the A Schedule annexed, to tlie 
will to Gowramma witli limited interest 
and thereafter to her sons, properties 


rnentioned in the B Schedule to the peti- 
tioner with limited interest and thereafter 
to her daughter and her daughter’s sons 
and the properties mentioned in the C 
Schedule to Mudiramma with absolute 
rights. After the death of Siddappa the 
Assistant Controller of Estate Duty passed 
an order dated 8-10-64 treating the peti- 
tioner as the accountable person and 
determining the net value of the estate 
at Rs. 2,08,354/-. The Assistant Control- 
ler treated the sum of Rs. 1,38,000/- as an 
asset of the estate on the ground that the 
gifts of cash to the grandsons were not 
bona fide gifts because no gift tax was 
paid thereon. 

On 8-3-65 the Assistant Controller 
issued .notices to the petitioner Gowr- 
amma and Mudiramma calling upon them 
to pay the proportionate estate duty 
which he determined at Rs. 5430-96 in the 
case of Gowramma, Rs. 5405-52 in the 
case of the petitioner and Rs. 167 in the 
case of Mudiramma. Meanwhile the 
accountable person, namely the petitioner, 
preferred an appeal to the appellate Con- 
troller of Estate Duty objecting to the 
inclusion of the sum of Rs. 1,38,000/- in 
the estate of the deceased. The appel- 
late Controller allowed the appeal on 
24-8-65 and held that the amoimt could 
not be treated as an asset of the estate. 

The Department preferred an appeal to 
the Income-tax Appellate TribunaL The 
Tribimal rejected the appeal by its order 
dated 16-6-67. The Tribimal upheld the 
gifts as true and valid. The Tribunal 
also relied on the circumstance that the 
will d/- 10-6-57 made no reference to the 
cash of Rs. 1,38,000/- and inferred there- 
from that the amoimt of cash had ceased 
to be part estate of Siddappa. After the 
disposal of the appeal by the appellate 
Controller and during the pendency of the 
Department’s appeal before the Appellate 
Tribunal the Gift Tax Officer, Hindupur 
issued notices to the petitioner under Sec- 
tion 16(1) of the Gift Tax Act intimating 
her that a gift which was assessable to 
tax for the assessment year 1958-59 had 
escaped assessment and proposing to 
assess the said gift. The petitioner there- 
upon filed the present application for the 
issue of a "Writ of Mandamus to prohibit 
the Gift Tax Officer from taking proceed- 
ings in pursuance of these notices. 

2. The petitioner alleged in the affi- 
davit filed in support of tbe "Writ Petition 
that there v/ere three legal representa- 
tives of the deceased Siddappa, herself, 
Gowramma and Mudiramma and that the 
Gift Tax Officer issued a notice imder 
Section 16(1) of the Gift Tax Act only to 
her and not to the other two legal repre- 
sentatives. She therefore stated that 
the notice issued to her was bad in law. 
The Gift Tax Officer filed a counter-affi- 
dawt referring to the fact that in the 
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estate duty proceedings the petitioner 
was treated as the accountable person and 
stating that he had no knowledge of any 
other legal representatives of the deceas- 
ed except the petitioner. According to 
him, there was no satisfactory reason to 
believe that there were other legal repre- 
sentatives of the deceased apart from Ae 
petitioner. He put the petitioner to strict 
proof of the allegation that there were 
other legal representatives. 

To say the least, the counter-affidavit 
of the Gift Tax Officer is very unsatisfac- 
tory. It was his duty to make an enquiry 
regarding the existence of legal represen- 
tatives other than the petitioner if not 
before issuing the notice to the petitioner, 
at least after the petitioner filed the pre- 
sent Writ Petition making an express 
allegation that there were other legal re- 
presentatives. To say that he had no 
satisfactory reason to believe that there 
were other legal representatives, is only 
to pretend to be bUnd to glaring facts. 
In his counter-affidavit the Gift Tax Offi- 
cer referred to the proceedings of the 
Assistant Controller of Estate Duty, the 
appellate Controller of Estate Duty and 
the appellate TnbunaL The order of the 
Appellate Tribunal referred to the will 
executed by late Siddappa wherein he 
referred to his daughters. grandchUdren 
and his mistress, apart from the petitioner. 
The AsSstant ^ntroUer of Estate Duty 
had made an order apportioning the duty 
payable between the petitioner, {and 
Mudiramma?). 

3. In the face of these facts we 
do not see how the Gift Tax Officer 
could venture the statement that he had 
no knowledge that there were other legal 
representath’es and that there was no 
satisfactory reason to believe that there 
were other legal representatives. It can 
only mean that the Gift Tax Officer was 
indillerent and did not care to enquire 
into the question as to who were the legal 
representatives of Siddappa and to 
acquaint himself ^ith the necessary and 
relevant facts. Sri Ananta Babu. learned 
counsel for the Department tried to urge 
that even if there were other legal repre- 
sentatives. there was nothing to indicate 
that the Gilt Tax Officer was in a posi- 
tion to know who the others were or that 
there were other legal representatives in 
existence on the date of the issue of 
notice. We are not a little surprised at 
this argument because if notices were 
issued to the petitioner. Gowramma and 
Mudiramma by the Assistant Controller 
of Estate Duty apportioning the duty be- 
tween them and if the reason for the 
notice of the Gift Tax Officer was the 
Infructuous attempt of the Assistant Con- 
troller to levy estate duty we see no 
reason why the Gift Tax Officer should 
have assumed that the petitioner alone 
was alive and that the others were not. 


4- The question for consideration is 
what is the effect of the failure of the 
Gift Tax Officer to enquire and find out 
all the legal representatives of late Sidda- 
ppa on the notice issued to the petitioner. 
Under Section 16(1) (a) of the Gift Tax 
Act where a Gift Tax Officer has reason 
to believe that by reason of the omission 
or failure on the part of the assessee to 
make a return of the gifts made any tax- 
able gift has escaped assessment, he may 
at any time within eight years serve on 
the assessee a notice containing ^11 or 
any of the requirements which may be 
included in a notice under Section 13. 

Under Section 19 of the Act where a 
person dies, his executor, administrator 
or other legal representative shall be 
liable to pay out of the estate of the 
deceased person, to the extent to which 
the estate is capable of meeting the 
charge, the gift tax payable by such per- 
son or any sum which would have been 
payable by him under the Act. The 
third sub-section of Section 19 also pro- 
vides that the provisions of Sections 13. H 
and 16 shall apply to an executor, ad- 
ministrator or other legal representative 
as they apply to any person referred to 
in those Sections. ’Legal Representa- 
tive’ IS defined in Section 2(’xvi-b) of the 
Act os having the same meaning assigned 
to it as in Section 2 (li) of the Code of 
Civil Procedure. Section 2 (ii) of the 
Civil Procedure Code defines a legal re- 
presentative' as meaning a person who in 
law represents the estate of a deceased 
person, and includes any person who 
intermeddles with the estate of the de- 
ceased and where a party sues or is sued 
in a representative character the person 
on whom the estate devolves on the death 
of the party so suing or sued. 

We have already said that Section 19(3) 
mak» Sections 13 and 16 applicable to! 
legal representative. One of the results 
of the applicability of Sections 13 and 16 
to a legal representative is the necessity 
to give notices to all the legal representa- 
tives if action is proposed to be taken 
under Section 16 of the Act on the groxmd 
that the gifts made by a deceased person 
havm escaped assessment. Considering 
the provisions of Section 24-B of the 
Income-tax Act of 1922 which are similar 
to the provision of Section 19 of the Gift 
Tax Act a Division Bench of this Court 
consisting of Manohar Pershad. C. J. and 
Sharfuddln Ahmed. J. affirming a iudg- 
ment of Gopalakrishnan Nair, J. held in 
Income-Tax Officer v. Muram Reddy 
Sulochannamma, (1967) 64 ITB 106 (AP) 
that a notice served on some out of seve- 
ral legal representatives was bad in law. 
The learned Chief Justice observed; — 

"The question whether notice to one 
legal representative is sufficient or not or 
whether all the legal representatives have 
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to be served -with notices had come up 
before a Bench of the Madras Hign Court 
in the case of E. Alfred v. First Addl. 
Income-tax Officer, Salem and it has been 
held that in cases where an assessment 
under the Indian Income Tax Act is 
sought to be reopened and where the 
assessee is dead before the issue of a 
notice imder Section 34 of the Act, the 
assessment could be completed only ac- 
cording to the provisions of Section 24-B 
(2) of the Act. The liability imposed 
under Section 24-B (2) of the Act attaches 
itself to all the legal representatives of a 
deceased on whom notices_ are served and 
as such all legal representatives of the 
deceased assessee are liable to be served 
with such notices.” 

A reference was made to the observa- 
tions of Sir Shadi Lai C. J. in Muham- 
mad Hassan v. Inayat Hussain, AIE 1927 
Lah 94: 

"These words mean the representation 
before the court of the plenary interest 
of the deceased party. Sometimes that 
interest may be represented by a single 
individual but it may also be represented 
by a number of persons as the case may 
be. But there should be a complete re- 
presentation of the interests of the 
deceased person, whether through a 
single individual or through a number of 
persons, so that there cannot be a partial 
representation of that interest. In other 
words, the expression, 'legal representa- 
tive’, means and includes one person as 
well as several persons according as they 
represent the whole interest of the deceas- 
ed person.” 

The learned Chief Justice also referred 
to the observations of the Privy Council 
in Khiaraimal v. Daim, (1905) 32 Ind. 
App. 23 (PC) : 

"Ordinarily therefore, it is necessary to 
implead all the legal representatives of 
the deceased person on the record and a 
few of them do not represent the whole 
interest of the deceased, and, if all are 
not made parties to the suit or appeal, it 
results in the abatement of these pro- 
ceedings. On similar principles, before 
an arbitrator can proceed further with the 
reference and give a binding award he 
should give notice to all the legal repre- 
sentatives of the deceased party and 
attempt to make them parties to the re- 
ference by notice though he may not be 
bound to follow the strict procedure of 
law required for substitution of parties 
under Order 22 of the Code of Civil Pro- 
cedure.” 

Holding that the estate of the deceased 
In the case before them could not be said 
to be represented by the person on whom 
the notices were served, the Learned 


Judges further held that the failure of the 
Income-tax Officer to issue notices to some 
of the legal representatives rendered the 
notices to other legal representatives also 
invahd. We are bound by the decision of 
the Division Bench. Sri Ananta Babu, at 
ope stage, faintly suggested that tiie deci- 
sion required reconsideration. He did not 
however pursue the argument and no 
good reason was shown to us v/hv we 
should take a different view. 

5. In First Additional Income-tax Of- 
ficer V. Buseela Sadanandan, (1965) 57 ITR 
168 (SC) their Lordships of the Supreme 
Court accepted the statement of the law 
made by Mahaian, J. in Tirthalal v. 
Shusan Kemoyardasi, AIR 1949 FC 195 
that if there were two or more legal re- 
presentatives of a deceased person, all 
must be impleaded to make the represen- 
tation complete. Their Lordships how- 
ever added that if a party after diligent 
and bona fide enquiry ascertained who the 
legal representatives of a deceased defen- 
dant_ were and brought them on record 
within the time limited by law, there 
would be no abatement and the impleaded 
legal representatives would sufficiently re- 
present the estate of the deceased. 

Basing his submission on this statement 
Sri Ananta Babu submitted that it was 
enough if the proceeding was initiated 
within the prescribed time against one of 
several legal representatives and that 
notices could be issued to other legal re- 
presentatives later. Their Lordships of the 
Supreme Court took care to say in the 
above mentioned case that in order that 
few of several legal representatives may 
sufficiently represent the estate there 
must be a diligent and bona fide enquiry 
to ascertain the legal representatives. We 
have already pointed out that there was 
no bona fide attempt by the Gift Tax Of- 
ficer to ascertain the legal representatives 
of Siddappa 

The petitioner was not a universal 
legatee under the \vill. She was given, 
but a life estate, in some items of pro- 
perty. The will and the proceedings and 
the Assistant Controller of Estate Duty 
apportioning the estate duty showed that 
there was also a daughter living. The peti- 
tioner was therefore not the sole residuary 
heir either. Viewed from any angle the 
petitioner was not the sole legal represen- 
tative and that should have been patent 
even to the Gift Tax Officer. We have 
therefore no option but to allow the Writ 
Petition. The petitioner is entitled to her 
costs. Advocate’s fee Rs. 100/-. 

Petition allowed. 
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OBUL REDDI AITO 
MADHAVA REDDY. JJ. 

Raja Bomadevara Veeraraia Venicata 
Narasimha Rao, Petitioner v. State of 
Andhra Pradesh represented by CoUector, 
Krishna Chilakalapudi and another. Res- 
pondents. 

Leave to Appeal to Supreme Court Peta. 
No. 53 of 1970, D/-10-4-1970 against order 
of High Court in W. A. No. 29 of 1968, D/- 
14-10-1969. 


Constitution of India, Art. 133(1) — 
Final Order — Meaning of — Question is 
not whether order has far-reaching eon- 
sequence adversely affecting rights of par- 
ties hut whether, hv itself, it has deter- 
mined rights of parties — Order in writ 
apTwal reversing order in writ petition that 
delay in filing an application was not con- 
donable is not a final order. AIR 1950 FC 
77 & AIR 1953 Mad 727, P^L on; AIR 1906 
SC 1445, Distingnlshed. (Paras 2, 5 & 6) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 733 (V 55) “ 

1968-2 SCJ 548. M. M. Thakkar v. 

State of Gujarat 6 

(1966) AIR 1966 SC 1445 (V 53) -• 

1966-3 SCR 198. Bamesh v, 
Gendalal 9 

0953) AIR 1953 Mad 727 (V 40) - 
n.T t (1954) Mad 164. H. Chaadan- 
xBull and Co. v. Mohanlal 2,1. 
Mehata 6 

(1950) AIR 3950 FC 77 fV 37) — 

1949 FCR 842. Moh^ Amin Bros. 

V. Domizuon of India 3 

(1949) AIR 1949 FC 1 (V 36) » 

1947 FCR 180 - 49 Cri U 625, 

S. Kuppuswami Rao v. King 3 

(1933) AIR 1933 PC 58 (V 20) =- 
60 Ind. App. 76, Abdul Rahman 
V. D. ^ and Sons 3 

A. Venkataramana, for PetiUoner; Govt. 
Pleader, for Respondents. 


OBCTi REDDI, J .: — The question ti- 
volved in this application lor grant ol 
leave to appeal to the Supreme Court is 
whether an order passed on an applica- 
tion made under Section 15(2) (a) of the 
Estates Abolition Act read with Section 5 
of the limitation Act excuang the delay 
in filing an appeal before the Tribunal is 
a 'final ordeP. The facts necessary for 
the disposal of tliis question may be 
briefiy set out— The State of Andhra 
P«desh filed an application before the 
Tribxinal under Section 15(2) (a) of the 
Estates Abolition Act read Section 5 
of the limitation Act to condone the delay- 
in filing the appeal. The TribunaL hav- 
ing regard to the facts presented before 
it found that sufficient cause was sho^ 
for condoning the delay, and therefore it 
was a fit case where the discretion diould 


be exercised in favour of the State which 
filed the application. That order of the 
Tribunal was challenged in 'Writ Petition 
No. 16 of 1965. Our learned broker 
Chinnappa Reddy, J. before whom it came 
up for hearmg, quashed the order of the 
Tribunal holding that the Tribunal had 
not exercised the discretion but had sur- 
rendered it, and that it was wholly un- 
justified in condoning the delay. That 
order was assailed before us in Writ At>- 
peal No. 29 of 1968 and disagreeing with 
our learned brother, we came to the con- 
clusion that it has not been shown that 
the Tribunal had acted either arbitrarily 
or capriciously in exercising its discretion 
or that it committed any error apparent 
on the face of the record in condoning the 
delay and that it had condoned the delay 
for sufficient reasons. In that view of the 
matter, we set aside the order of the 
learned Single Judge and allowed the ap- 
peal It is this order that the petitioner 
proposes to challenge in the Supreme 
Court by obtaining a certificate under 
Art. 133 of the Constitution. 

2. Mr. A- Venkataramana. the learned 
counsel appearing for the petitioner, con- 
tended that in so far as the order on the 
application for condonation of delay is con- 
cerned, there is a finality inasmuch as the 
order of this Court is not appealable and, 
therefore, the petitioner, Is entitled to ask 
for a certificate under Art. 133(1) of the 
Constitution as the value of the subject- 
matter pertaining to the appeal before the 
Tribunal exceeds Rs. 20,000/-. There Is 
no controversy so far as the value of the 
subject-matter is concerned as the extent 
of land involved is about 750 acres in 
Krishna District The only question is 
whether the order in the Writ Appeal is 
a 'final order' in the sense that it finally 
decides the rights of the partiea The 
judgment of ours upholding the order of 
the Tribunal in our opinion, is not a 'final 
orderi as there is no final adjudication of 
the rights of the parties, 

3. The expression "final orderi was 
construed by B. K. Mukherjea, J. (as he 
then was) in Mohd. Amin Bros y. Domi- 
nion of India, AIR 1950 FC 77 and the 
learned Judge observed at p. 78: 

"The expression *final order* has been 
izsed in contradistinction to what Is known 
as 'interlocutory order* and the essential 
test to distingui^ the one from the other 
has been discussed and formulated in 
several cases decided by the Judidal Com- 
mittee. AU the relevant authorities hea^ 
ing on the question have been reviewed 
by this Court in their recent pronounce- 
ment in S. Kuppuswami Rao v. King. 
1947 FCR 180 = AIR 1919 FC 1 = 49 Cri 
U 625 and the law on point, so far as this 
Court is concerned seems to be well- 
settled X X X X X To quote the 
language of Sir George Lowndes in Abdul 
Rahman v. D. EL Cassim and Sons, 60 Ind. 
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App 76 — AIR 1933 PC 58, "the finaHty 
must be a finality in relation to the suit. 
If after the order, the suit is, sttU alive 
smt in which the rights ot the parties have 
still to be determined, no appeal lies 
against it”. 

The fact that the order decides an im- 
portant and even a vital issue is by itseK 
not materiaL If the decision on an issue 
puts an end to the suit the order will un- 
doubtedly be a final one, but if the suit is 
still left alive and has got to be tried in 
the ordinary way no finali ty could attach 
to the order.” 

4. Mr. Venkataramana relied upon two 
decisions of the Supreme Court in support 
of his contention that the present order 
finally decides the question involved in the 
sense that the Government would have 
had no right to prefer an appeal in which 
event the order of the ■ Assistant Settle- 
ment OfBcer would have remained finaL 
In Ramesh v. Gendalal, AIR 1966 SC 1445 
at p. 1449 Hidayatullah, J. (as he then 
was) had occasion to deal with the ques- 
tion whether an order made by the High 
Court in exercise of its jurisdiction under 
Art. 226 is a final order or not. His Lord- 
ship's observations which have been 
strongly relied upon may be extracted : 

"We are concerned here with the ex- 
ercise of extraordinary original dvil juris- 
diction under Art. 226. Under that jturis- 
diction, the High Court does not hear an 
appeal or revision. The High Court is 
moved to intervene and to bring before 
itself, the record of a case decided by or 
pending before a Court or tribunal or any 
authority within the High Court’s^ jur^ 
diction. A petition to the High Court in- 
voking this jurisdiction is a proceeding 
quite independent of the original con- 
troversy. The controversy in the High 
Court, in proceedings arising under Arti- 
cle 226 ordinarily is whether a decision of 
or a proceeding before, a Court, a tribunal 
or authority, should be allowed to dand 
or should be quashed, for want of juris- 
diction or on accoimt of errors of law aj^ 
parent on the face of the record. A_ deci- 
sion in the exercise of this jurisdiction, 
whether interfering with the proceeding 
impugned or declining to do . so is final 
decision in so far as the High Court is 
concerned because it terminates finally the 
special proceeding before it. But it is not 
to be taken that any order will be a 
final order. There are orders and orders. 
The question will always arise what has 
the High Court decided and what is the 
effect of the order. If, for example, the 
High Court declines to interfere because 
all the remedies open under the law are 
not exhausted, the order of the High Court 
may not possess that finality which the 
article contemplates. But the order would 
be final if the jurisdiction of a tribunal is 
questioned and the High Court either up- 
holds it or does not. In either case the 
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controversy in the High Court is finally 
decided. To judge whether the order is 
final in that sense it is not always neces- 
sa^ to correlate the decision in every case 
with the facts in controversy especially 
where the question is one of jurisdiction 
of the Court or tribunal. The answer to 
the question whether the order is final or 
not will depend on whether the contro- 
versy is finally over but whether the con- 
troversy raised before the High Court is 
finally over or not. If it is, the order will 
be appealable provided the other condi- 
tions are satisfied, otherwise not.” 

5. This is not a case, • as has been 
pointed out by their Lordships, where the 
jurisdiction of the Tribunal has been ques- 
tioned but a ca,se where the discretion ex- 
ercised by the Tribunal was assailed on 
the ground that judicial discretion was 
not properly exercised. We would cer- 
tainly have had no hesitation in holding 
that our order is a 'final order’ if the 
jurisdiction of the tribimal was question- 
ed and a decision was given on that. 

6. The other decision relied upon by 
the learned cotmsel is M. M. Thakkar v- 
State of Gujarat,_ (1968) 2 SCJ 548 = (AIR 
1968 SC 733) which, in our view, is not of 
much assistance to him. Their Lordships 
dealing with the question as to whether 
a judgment or an order is final or not, 
observed thus: 

"The question as to whether a judgment 
or an order is final or not has been the 
subject-matter of a number of decisions; 
yet no single general test for finality has 
so far been laid down. The reason pro- 
bably is that a judgment or order may be 
final for one purpose and interlocutory 
for another or final as to part and inter- 
locutory as to part The meaning of the 
two ■words 'final’ and 'interlocutory’ has 
therefore to be considered separately in 
relation to the particular purpose for 
which it is required. However generally 
speaking a judgment or order which deter- 
mines the principal matter in question is 
termed final It may be final although it 
directs enquiries or is made on an inter- 
locutory application or reserves liberty to 
apply.” 

In this connection, the learned Counsel for 
the petitioner sought to place reliance on 
the observation of Rajamannar, C. J. in 
H. Chandanmull & Co. v. Mohanlal M. 
Mehata, AIR 1953 Mad 727. that the ques- 
tion is not free from doubt But it should 
not be forgotten that, in that case too, -the 
learned Chief Justice was of the view that 
an order refusing to excuse the delay in 
filing an application cannot be treated ex- 
cept as a procedural order. Though it 
may have far-reaching consequences and 
adversely affect the rights of the parties, 
by itself it cannot be held to ha^'e decid- 
ed the rights of the parties. Therefore, 
the question is not whether our order has 
far -reaching consequence adversely ‘af- 
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fecting the rights of the parties, but whe- 
ther by itself, it can be held to have 
determined the rights of the pa^es. 
Since there has been no determination of 
the rights of the parties and tteir rights 
cannot be determined on an application of 
this nature, which is purely Procedural to 
condone delay, there is no final order. We 
are therefore, unable to certify that this 
is a fit case to grant leave to appeal to 
the Supreme Court The petition is ac- 
cordingly dismissed. 

Petition for leave dismissed. 
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PARTHASARATHI. JJ. 

Kasturi Lakshmibayamma, Appellant v. 
Sabnivis Venkoba Hao and others, Re^ 
pondents. 

Appeal No. 377 of 1964, D/- 14-3-1969. 

(A) Civil P. C (1908). O. 6, R. 4 read 

with O. 7. R. 6 — Particulars to be given 
where necessary — Fraud — Plea nf. as a 
ground for exemption from limitation as 
required by O. 7, R. 6 — Flaintifi must 
set forth particulars of fraud alleged ~ 
Mere general words sucb ta fraud or 
collusion are quite inedective to give legal 
basts lor plea m absence of particular 
statements of fact. (1880) 5 App Cas 68S 
(697). ReL on. (Paras 8, 9) 

(B) Limitation Act (1908). S. 18 — Plea 
of fraud as a ground of exemption from 
limitation — It is necessary foe plaiotiS 
to give particulars of fraud alleged 
General allegations not enough — Parti- 
culars should be such as to make out that 
plaintiff Was kept in dark about her right 
to sue — Held on allegations in plaint 
that there was nothing to sustain plea 
that there were fraudulent represenfa- 
tions so as to prevent plaintiff having 
knowledge of her right to sue, 

(Psras 8. 9, 13} 

(Q Limitation Act (1908), S. 18 — Pica 
of fraud as a ground from exemption from 
limitation — Suit to set aside transfer by 
guardian — Relief of partition claimed 
only against alienees — Fraud relevauf to 
sustain claim against transferees can only 
be a fraudulent design of concealment on 
their part or alternatively that they were 
accessory to fraud comnutted by guardian 
or that they were not transferees 
in good faith and for valuable 
consideration — Plaint not disclosing 
any of these allegations — Held that so 
far as alienees vrere concerned plaintUI 
Was not entitled to ini’oke benefit ol S. IS. 

(Para 14) 

(D) Limitation Act (1908). Art. 44 — 
Article applies not only to transfers of 
Zlindn minor’s property by legal guardian 
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but also to transfers by de facto guardian 
•— Observation in AIR 1949 FC 218 held 
obiter and dissented from. AIR 1940 Mad 
33 (FB) & (1912) ILR 34 All 213 (PC), 

Distinguished. - (Para 18) 

(E) Hindu Law — Minority and guardian- 
ship — De facto guardian has in certain 
circumstances competence to transfer 
ward's estate — Alienation is only void- 
able in same manner as alienation made 
by de jure guardian — AIR 1926 Mad 457 
& AIR 1915 Mad 296, Rcl. on. 

(Paras 19, 21) 

(F) Limitation Act (1908), Art. 44 — 
IVansfer of minor’s property by dc facto 
guardian with concurrence of minor’s 
lawful guardians amounts virtually to a 
transfer by lawfnl guardians themselves 
— Suit to set aside transfer is governed 
by Art. 44. 1969-1 Mad U 177 & AIR 
1915 Mad 296, Bel. on. 

(Paras 23. 24 & 26) 

(G) Limitation Act (1908), S. 18 read 
with S- 8 and Art. 44 — Starting point — 
Sale by de facto guardian of minor’s pro- 
perty in 1938 — Plaintiff attaining majo- 
rity in 1942 — Suit by plaintiff in 1954 to 
set aside sale on ground that it was cot 
for necessity or for benefit on allegation 
that sbe was kept concealed of ber right 
to sue by fraud of defendant — Ffaintiff 
getting Imowledce of right to sue in 1947 
when sbe obtained eextiCed copies of sale 
deed — Held that in the absence of any 
specific plea that there was firaudulent 
representation in 1942 or thereafter, no 
question of extension of time under S. 18 
can really arise and suit filed more than 
three years after attaining majority was 
barred by time tinder Art. 44 read with 
S. 8 — At any rate suit should have been 
filed within three years after 1917 when 
plaintiff obtained knowledge of her right 
to sue assuming that plaintiff was kept 
from her knowledge of right to sue till 
1947 due to fraud of defendant. 

(Paras 28, 29) 

Casts Referred: Chronological Paras 
(1969) 1969-1 Mad LJ 177 «= 81 
Mad LW 406, Mayilasami Chettiar 
V. Kallmaal 26 

(1950) AIR 1950 Mad 290 (V 37) => 

1950-1 Mad LI 76. Ethilavulu 
Ammal v. Pethakkal 17, 20 

(1949) AIR 1949 FC 218 (V 36) « 

1950-1 Mad LJ 586, Siiramulu 
y. Pundarikakshayya 18 

(1940) AIR 1940 Mad 33 fV 27) =•' 

ILR (1940) Mad 358 (FB). Chen- 
nappa v. Onkarappa 18 

(1928) AIR 1928 Mad 226 (2) (V 15)« 

1927 Mad "WN 356. Ramaswamy 
RUai V. Kasinatha Iyer 20 

0926) AIR 1926 Mad 457 (V 13) = 

ILR 49 Mad 763, Seetharamama 
y. Appiah 19 

0915) AIR 1915 Mad 296 (V 2) — 

ILR 38 Mad 867, Muthukumara 
Chetty V. Anthony Udayan 19. 23 
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(1915) AIR 1915 Mad 659 (2) (V 2) =i 

ILR 38 Mad 1125, Thayammal v. 

Kuppanna Koundan. 20 

(1912) ILR 34 AU 213 = 39 Ind 

App 49 (PC), Matadin v. Ahmad 

All 20 

(1880) 5 AC 685, John Wallingford 

V. Mutual Society • 9 

1. V. Narasimha Rao, for Appellant; P. 
Satyanarayana (for Nos. 4, 7, 9, 13) and 
P. V. Seshayya, (for Nos. 1 to 3) for Res- 
pondents.' 

PARTHASARATm, J. The main 
question for decision in this appeal relates 
to a plea of limitation, which along with 
other defences, was successfully urged in 
the trial Court to non-suit the plaintiff. 
The plaintiff, and the 12th defendant who 
took no part in the proceedings, are sisters 
and their father is the 1st defendant in 
this action. Their mother died in 1932. 
At a time when both the daughters were 
still minors, the 1st defendant conveyed 
on 11-7-1938 rmder six separate deeds, the 
property belonging to them to the defen- 
dants 4 to 9. He purported to act on their 
behalf as guardian though by that time 
both of them were married. The plain- 
tiff, who is younger in age, was however 
still living with her father, the consum- 
mation of the marriage apparently not 
having taken place, by the date of the 
sales. They are impugned on the ground 
that they were not justified by necessity. 
Nor were they effected for the benefit of 
the minors or for proper price. The 
father is charged with having acted in bad 
faith and the sale proceeds had not been 
accounted for. 

2. The sales that are impeached were 
effected in 1938 and this action in forma 
pauperis was commenced on April 20. 
1954. The age of the plaintiff was given 
as 27 years as on the date of the plaint. 
That would imply that she attained _ the 
age of majority in 1945. The plaintiff 
avers that the several acts relating to 
management by the 1st defendant and the 
nature of her title were concealed^ from 
her knowledge and that the plaintiff was 
told when she questioned her father that 
there was no property of her mother. The 
plea advanced in the pleading is that ^ 
reason of the fraud and deception practis- 
ed by her father, she was kept in the dark 
as to her right to sue and she came to 
know about her right only about the 
middle of the year 1947. The suit is ttus 
said to be saved from the bar of limita- 
tion. No relief for setting aside of the 
sales is prayed for and the plaintiff asked 
for partition and possession of her half 
share of the property. Her sister did not 
join in the suit. Nor did she support the 
case of the plaintiff by appearance at the 
trial or participation in the proceedings. 

The Irt defendant denied the charges 
of fraud and deception. He asserted that 
the sales were effected with the approval 
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and knowledge of the plaintiff’s husband 
and father-in-law and the price realised 
was adequate. The sales were effected 
because it was beneficial to sell the pro- 
perty. The moiety of sale proceeds of the 
plaintiff was paid over to the plaintiff’s 
father-in-law and husband. The alienees 
filed a separate pleading and resisted the 
suit. 

3. The Subordinate Judge, Ongole, 
■who tried the suit held that the suit is 
barred by limitation. The learned Judge 
also held that the sales in dispute were 
effected by the 1st defendant as guardian 
of the plaintiff and the 12th defendant 
and that the transactions are valid and 
binding on the plaintiff. The learned 
Judge also found that there was a delibe- 
rate over-valuation of the suit property 
by the plaintiff and that at the time of 
the institution of the suit, the market 
value of the property was about Rs. 500/- 
per acre. 

4. The plaintiff has preferred this 
appeal and the main point for determina- 
tion is, whether the suit was brought 
■within the time allowed by law. 

5. It is necessary to set out certain 
relevant facts before considering the 
argument of the learned counsel for the 
appellant. The elder sister of the plain- 
tiff, who is impleaded as the 12th defen- 
dant refused to join the plaintiff in the 
institution of the suit Nor did the 12th 
defendant raise any dispute at any time 
questioning the validity of the alienations 
effected by her father. The 12th defen- 
dant did not participate at the trial and 
chose to remain ex parta The dispute 
relates to the sale of about 13 acres of 
dry land comprised in S. No. 6 and situ- 
ate at Mamidipalem ■village in Ongole 
Taluk. The lands were admittedly held 
by the plaintiff’s mother, who, it appears 
acquired title to them rmder a ■will made 
by her grandmother, KoUuri Chen- 
chamma on the 24th of July, 1924. The 
plaintiff’s mother granted a lease tmder 
Ex. B-4 on the 17th of June, 1927 imder 
which the rent reserved for the entire ex- 
tent of land was Rs. 70/- per year. The 
tenant appears to have complained in a 
post-card Ex. B-5 addressed by him to 
the 1st defendant on 15th May, 1931 that 
the rent was exorbitant. 

6. The 12th defendant is stated to have 
been bom in 1921; and it would, there- 
fore, appear that shortly after the sales, 
she attained majority. In the pleading 
of the 1st defendant, he gives the date of 
birth of the plaintiff as 11-11-1924. The 
1st defendant was a clerk servmg under 
the District Board and was not a resident 
of the ■village where the lands were titu- 
ate. The 1st defendant also pointed out 
in his pleading that the testatrix, who 
made the ■wiU in 1924. had only a woman’s 
estate and there was thus a cloud on the 
title, because of the incompetence of the 
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testatrix. If that were the correct posi- 
tion. the 'will would be inoperative and 
by the date of the death of the plaintiff’s 
mother in 1932, she did not prescribe for 
title by adverse possession. This flaw in 
the title was one of the considerations that 
weighed with the 1st defendant in effect- 
ing the sales. The income was not regu- 
Jarly realised and it was never more than 
Rs. 70/- per year. They were dry lands 
of poor quality and only 3 acres out of 
the total extent was stated to be of com- 
paratively better qu^ty. The rest of 
the extent was of saline soil. 

7. The plaintiff’s fatber-in-Iaw was not 
a -stranger to the 1st defendant. The two 
families were related to each other even 
prior to the plaintiff’s marriage, and it 
was not a distant relationship either. The 
plaintiff’s father-in-law was no other 
than the 1st defendant’s sister’s husband. 

S, In paragraph 4 of the plaint, ft fe 
alleged, inter alia, that the documents of 
title relating to the property were never 
made available to the plaintiff and they 
were in fact suppressed by the 1st defen- 
dant who is charged with having taken 
undue advantage of the minority of the 
plaintiff by abusing the fiduciary capa<Sty 
in which he was plac^ It is also said 
that the moneys realised by the sslw 
were never accounted for. The plaintiff 
avers that till 1947, she never loiew and 
could never toiow on account of me 
deception and fraud practised by the 1st 
defendant toat her mother died possessed 
of the properties. The sales were effect- 
ed without any necessity therefor. The 
plaintiff was not apprised of the sales and 
was kept in lie dark about them. They 
were effect^ for very low amounts. It is 
necessary to set out a few sentences from 
the paragraph; 

'The petitioner was also being told by 
the 1st respondent that he had no property 
and that the petitioner’s mother had no 
property and it was very difficult for him 
to get on •\\’ith his petty salary. The peti- 
tioner, believed the said representations. 
The non-disclosure of the petitioner’s 
mother’s property, the non-accounting 
for the realisations therefrom, the non- 
disclosure of several acts of management 
in respect of the petitioner’s property, 
and the non-disclosure ol the several 
alienations made by the 1st respondent 
and the debberate false representations 
that the plaintiff’s mother had no pro- 
perty made by the 1st respondent are 
tantamount to fraud in the eye of law.” 
When fraud is alleged against the defen- 
dant. it is an acknowledged rule of plead- 
ing that the plaintiff must set forth the 
Particulars of the fraud which he alleges. 
In the present case, fraud is alleged as a 
ground upon which the plaintiff justifies 
the Institution of the suit long after the 
expiry of the period normally allowed 
‘for the institution of the suit. Though 
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no specific reference to the provisions of 
Section 18 of the limitation Act is made 
in the plaint, it is manifest that the plead- 
proceeds upon the hypothesis that the 
right to institute the suit has been kept 
from the knowledge of the plaintiff by 
means of fraud practised on her. The 
requirements of Rule 6 of Order 7, Civil 
Procedure Code, are clear. It is neces- 
sary that the plaint should show the 
ground upon which the exemption from 
the normal period of limitation is claimed 
The question is whether the plaint in this 
case fulfils the requirements of law. 

S. As observed by Lord Selbome la 
Wallingford v. Mutual Society, (1880) 5 
AC 685 at p. 697 ; 

'•With regard to fraud. If there be any 
principle which is p^ectly well settl^ 
it is that general allegations however 
strong may be the words in which they 
are stated, are insufficient even to amount 
to an averment of fraud of which any 
Court ought to take notice,” 

It is not the mere use of general words 
such as 'fraud' or ’collusion’ that can 
serve as the foundation for the plea. 
Such expressions are quite ineffective to 
give the legal basis in the absence of 
particular statements of fact which alone 
can furnish the requisite basis for tbe 
action. In the present case, it is neces- 
sary to scrutinise the averments in the 
platot minutely in order to ascertain 
whether the particulars constituting the 
fraud are set out with reasonable pred« 
Sion, If the general words, of which we 
find there is a superfluity, are omitted, 
what U it that remains in the pleading of 
the plaintiff? 

lO. The first averment is to the effect 
that the documents of title relating to the 
property were never made available to 
the petitioner and that they were sui>- 
pressed by her father. Assuming that 
thtt allegation is correct, does it esta- 
blish fraud? The fact that the documents 
of title in the hands of the 1st defendant 
were not handed over to the plaintiff, 
does not necessarily indicate a fraudulent 
purpose. It is obvious that when the 
property was sold, the title deeds, if any, 
would be made over to the purchasers. 
That apart, in the case on hand, the 1st 
defendant purported to convey the pro- 
perty only on the basis that it belonged 
to the plaintiff and the 1st defendant and 
not on any other footing. When the im- 
pur&jed sales themselves Dro':«eded on 
the basis that the property that was con- 
veyed belonged to the minors that there 
w^ no need to prove the title of the 
minors and absence of title deeds was no 
^Pediment to the plaintiff or persons 
interested in her in taking action to chal- 
lenge the validity of the alienations. It 
is Clear that the omission to deliver the 
documents of title, even if those docu- 
ments were with the 1st defendant, would 



5f970 - Kasttiri v. S. V. Eao 

not amount to fraud, because the sale was 
made explicitly on the footing that it was 
the property of the minors alone that was 
sold. 

11. The next complaint that we find 
In the pleading is that the 1st defendant 
took undue advantage of the minority of 
the petitioner and abused his fiduciary 
Capacity and failed to account for the 
moneys realised by him. None of these 
charges can have any bearing on the 
question whether the plaintiff is entitled 
to the extension of time xmder Section 18 
of the Limitation Act, It will be readily 
appreciated that all these complaints, 
even if true, do not make out that the 
plaintiff was kept in the dark about her 
right of suit. 

12. The next grievance that is set out 
Is that the sales were effected without 
necessity and without accovmting for the 
profits realised by the 1st defendant. This 
averment again has no hearing on the 
point in issue. It is next said that the 
plaintiff was not infomed about the 
sales. We do not conceive it to be the 
duty of the guardian to notify the ward 
about the sales either during minority or 
after the ward attains majority. There 
is no such obligation cast on the guardian 
under law, and the omission to apprise 
the plaintiff of the sales does not inso 
facto assume a fraudulent colour. The 
plaintiff herself was not very positive in 
her averment as to fraud. In the passage 
extracted above, after referring to cer- 
tain features, the plaintiff only described 
them as being tantamoimt to fraud in the 
eye of law. It is obvious that none ot 
the features mentioned by the plaintiff 
with the exception of the alleged false 
representations can constitute fraud. 

13. It is no doubt alleged that there 
were deliberate false representations 
made by the 1st defendant that the mother 
left no property. But no particulars are 
given as to when such representations 
were made. The allegation is very vague 
and is not in conformity with the require- 
ments of Rule 6 of Order 7. It is well 
settled that in order to make out exten- 
rion of time for the institution of suit on 
the groimd of fraud, it slioiild_ relate to 
the active concealment of the right of the 
plaintiff to institute the action. It is 
necessary to make out that as a result of 
the fraudulent design, the plaintiff has 
been prevented from exerdsing the right 
to sue in respect of the particular pro- 
perty. A mere allegation tliat there was 
a ntisrepresentation made by the 1st de- 
fendant that the mother had no property. 

Is inadequate to make out that there was 
any concealment, by fraudulent design, 
from the plaintiff becoming aware of her 
right to impeach the alienations m ques- 
tion. It may be that the assertion that 
there was no property of the mother was 
made in the sense that after the sales 
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there was no further property of the 
mother in the hands of the 1st defendant. 
The averment is highly dubious and 
equivocal. There is nothing to sustain 
the plea that there were fraudulent re- 
presentations so as to prevent the plain- 
tiff having knowledge of her right to 
challenge the alienations in question. It 
is an accepted principle that charges of 
fraud must be clear _ and specific and 
should contain detailed particulars. A 
general allegation that there had been a 
misrepresentation, without specifying the 
time when it was made, the occasion for 
the query and the answer, and the pre- 
cise representation that is said to have 
been made, cannot be of any avail when 
the provisions of Section 18 of Limitation 
Act are sought to be invoked. There is 
nothing to show that there has been a de- 
sign or a conspiracy to conceal the parti- 
culars relating to the sales. Mere silence 
or a passive attitude on the part of the 
1st defendant or that the Iri defendant 
witlAeld the information as to the sale, 
are insufficient because what is required 
under Section 18 is that the person having 
a right to institute the suit has been 
kept from gaining the knowledge of such 
right. 

14. Another drawback in the plaint is 
that no fraud or ^vilful concealment of 
facts is attributed to the defendants 4 to 
9 against whom alone the claim for parti- 
tion is to be proved. Nowhere in the 
plaint is there any indication that the de- 
fendants 4 to 9 were accessory to the 
fraud, committed or practised by the 1st 
defendant. There is consequentlv no 
basis for the enlargement of the period 
of limitation so far as the defendants 4 to 
9 are concerned. The right to partition 
is claimed against them and it is they 
who are said to be in unlawful possession 
of the property. The fraud that is rele- 
vant to sustain the claim against them 
can only be a fraudulent design of con- 
cealment on their part; or, alternatively, 
it must be made out that they were acces- 
sory to the fraud committed by the 1st 
defendant or that they are not trans- 
ferees in good faith and for valuable 
consideration. The plaint does not dis- 
close any act or omission on their part 
to show that they are guilty of fraud or 
accessory thereto. Nor is it the case of 
the plaintiff that there was no considera- 
tion at all for the sale. We are accord- 
ingly of opinion that even on the basis of 
the averments in the plaint, no case for 
the application of the provisions of Sec- 
tion 18 has been made out. In any case, 
so far as the defendants 4 to 9 are con- 
cerned there is a conspicuous absence on 
the part of the plaintiff of any averment 
to entitle her to the benefit of the provi- 
rions of Section 18 against them. 

Id. We are of opinion that the appeal 
should fail even on this short ground. 
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But as the other questions also had been 
argued, we shall deal with them too. 

IS. It is admitted by the plaintiff that 
certified copies of the sale deeds were 
obtamed in or about July 1947. It follows 
that whatever may have been the position 
pnor to July 1947, after that date, the 
plaintiff did not suffer from any diMbilily 
occasioned by the fraud of the 1st defen- 
dant It is stated in paragraph S of the 
plaint, that after the plaintiff came to 
learn of the transactions, notices were 
caused to be issued early in 1948. The 
reference, apparently, is to Ex. B-6 dat^ 
6th January, 1948. The plaintiff admit- 
ted that she could not pursue promptly 
her remedies because her father-in-law 
passed away after 1948 and the family 
was thrown in debt. The question that 
arises for consideration is. whether the 
inaction of the plaintiff from July 1947 
till April, 1954 irrespective of any other 
fact does not render this action time- 
barred. This would depend upon the pro- 
vision of the Limitation Act which is 
applicable to the case. It was contended 
before us by the learned counsel for the 
appellant that by the date of the sales, 
the plaintiff had been married and there- 
fore the legal guardian was the husband. 
It is pointed out that as a consequence 
of the marriage, the 1st defendant could 
no longer effect the alienations as the 
legal guar^an and therefore, the sales 
are void and do not come within the pur- 
view of Art. 44 of the Limitation Act, 
1908. 

17. It was pressed before us that the 
case is governed by the ratio of the ded- 
sion in Ethilavulu Ammal v. Fethakkal. 
1950-1 Mad LJ 76 «■ (AIR 1950 Mad 390). 
Satyanarayana Rao. J.. was in that case 
dealing with a surrender made on behalf 
of a minor Hindu widow by the father 
as her guardian. The learned Judge 
applied the principle well known to Hindu 
law, that a surrender by a widow is not 
a transfer. She simply withdraws her- 
self from the crwnership and the succes- 
sion is accelerated by her voluntary 
effaceznent. A surrender does not achieve 
or bring about a transfer of property. 
Moreover, it must be a voluntary act of 
the limited owner herself and not of any 
other person. The decision to efface her 
interest in the estate is to be of the widow 
alone. It was these considerations that 
impelled the learned Judge to hold that 
there was no transfer of property at aR 
and the case would not attract the provi- 
sions of Article 44 of the Limitation Act, 
After expressing his decision on this prin- 
ciple the learned Judge nevertheless pro- 
ceeded to state that the father was. if at 
all. only a de facto guardian of the 
widowed daughter and a transfer effected 
by such a person would not bring the 
case within the scope of Article 44. When 
the decision was reached that there was 
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no transfer of property at all. the further 
question whether a de facto guardian’s 
transfer is one within the meaning of 
Article 44 at all did not call for any deci- 
sion. The observations on this aspect 
made by the learned Judge, cannot be 
considered to be the ratio deddendi of 
that case. 

18. The learned Judge was not un- 
mindful of the language of Article 44 
which provides for the setting aside of 
^enations by guardians. No distinction 
is made in Article 44 between de facto or 
lawful guardians. There is no warrant 
for reading the provisions of Article 44 
so as to restrict its operation to transfers 
effected only by lawful guardians other 
than de facto ones. The expression used 
by the legislature is ‘guardian’ simpUdter. 
It admits of no doubt that a de facto 
guardian has competence, in certain cir- 
cumstances to convey the ward’s estate. 
Ever since the early decision in Hanuman 
Pershad's case. Courts have always re- 
cognised the validity of alienations made 
by a de facto guardian. We are unable 
to accept the reasoning of the learned 
Judge in support of his observation that 
a de facto guardian’s sale is outside the 
purview of Article 44. Nor are we per- 
suaded that the reliance placed by him 
on the decision in Chennappa v. Onkar- 
appa. ILR 1940 Mad 358 i=(AIR 1940 Mad 
33) (FB) is apposite. Cases relating to 
the power of acknowledgment of a debt, 
rest on a different basis and do not fur- 
nish an acceptable analogy. The observa- 
tions of the Federal Courts in Srlramulu 
V. Pundarikakshayya. 19S0-1 Mad U 586 
- (AIR 1949 FC 218) go to show that the 
reasoning of Satyanarayana Rao. J. in his 
obiter dicta, runs counter to the settled 
proposition as to legal competence of a 
de facto guardian. At Pages 604-605, the 
Federal Cksurt observed; 

"The dealings of such a guardian with 
regard to the estate of the infant would, 
in Hindu Law, be not regarded as void 
aJtc^ether but would be voidable only; 
and the same tests would be applied in 
determining the validity of such acts as 
are applied in the case of a de jure guard- 
ian. To this extent and this extent only, 
a de facto guardian is to be treated as 
baling the same position as a de jure 
guardian in Hindu law.” 

19. There is a long and unbroken cur- 
rent of authority to sustain the view that 
the Hindu Law recognises the power of 
a de facto guardian to deal with the pro- 
perty of a minor in cases of necessity. 
Courts have repeatedly held that aliena- 
tions by such guardians are only voidable 
in the same manner as alienations made 
by a de jure guardian. See Seetha- 
ramanna v. Appiah, ILR 49 Mad 768 « 
(AIR 1926 Mad 457) and Muthukumara 
Chetty V. Anthony Udayan. ILJt 38 Mad 
867 = (AIR 1915 Mad 296). 
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20. There are, however, some decisions 
which laid down that Article 44 is in- 
applicable to alienations made by de 
facto guardians and they were relied 
upon by Satyanarayana Rao, J. Mention 
may be made of the decisions in Thayam- 
mal V. Kuppanna Koundan, ILR 38 Mad 
1125 = (AIR 1915 Mad 659 (2)) and Rama- 
swamy v. Kasinatha Iyer, AIR 1928 Mad 
226 (2). It is difncult to sustain the ratio of 
these decisions. The reliance placed by the 
learned Judges who decided ILR 38 Mad 
1125 = (AIR 1915 Mad 659) (supra) on the 
Privy Council decision in Mata Din v. 
Ahmed Ali, ILR (1912) 34 AU 213 is based 
upon a faulty appreciation of the effect 
of the decision of the Privy Council. The 
Privy Council had to deal with a case 
under Muhammadan Law, where the acts 
of a de facto guardian are held to be 
completely rmauthorised or void. The 
application of that principle to the posi- 
tion of a de facto guardian in Hindu Law 
is misconceived and is opposed to a long 
current of authority. The subsequent deci- 
sions in AIR 1928 Mad 226 (2) (supra) 
and 1950-1 Mad LJ 76 = (AIR 1950 Mad 
390) (supra) have merely adopted the 
ruling in ILR 38 Mad 1125 = (AIR 1915 
Mad 659) (supra) without reference to the 
erroneous premises on which it rested. 

21. The alienations made by a de facto 
guardian are on a par with those made 
by a de jxire guardian. If they lack 
justification, they are in both cases void- 
able. And, when they are voidable, the 
application of Article 44 is an inescapable 
corollary. To hold that the alienations 
made by a de facto guardian are voidable 
but at the same time they are outside the 
purview of Article 44, is to t^e up an 
inconsistent position. This incongruity 
was not justified in the above cases by 
reference to any provision of law or 
principle. 

22. It is. however, unnecessary for us 
to labour the point further, in view of the 
^stinguishing feature of the case on hand. 

In respect of the property now in dispute, 
there was no doubt that the 1st defendant 
was allowed by the lawful guardians of 
the two married daughters to make the 
alienations to the defendants 4 to 9. The 
position virtually is that the lawful 
guardians themselves effected the sales. 
We see no reason to depart from the con- 
clusion of the trial Court that the M 
defendant acted with the consent of the 
lawful guardians. 

23. In ILR 38 Mad 867 = (AIR 1915 
Mad 296) (supra) while the father of a 
minor son and his lawful guardian was 
alive, the mother effected a sale of the 
property of the minor son. ‘l^e property 
was settled jointly on the minor and his 
mother and the minor v/as described in 
the deed of settlement as being imder 
her protection. The learned Judges ob- 
served at page 875 ; 
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"The son was to live with his mother. 
It may be that the Zamindar did not 
part with his guardianship altogether and 
that the mother’s power as guardian was 
restricted to the property but there can 
be no doubt that she did become his 
guardian under Ex. N. with respect to the 
properties comprised in it.” 

24. The position in this case is similar, 
that, in so far as the alienations are con- 
cerned, the de facto guardian was autho- 
rised hy the lawful guardians to act in 
the manner that he did. We see no rea- 
son to differ from the finding of the lower 
court that the 1st defendant had acted 
wdth the concurrence of the lawful guard- 
ians before he effected the sales. 

_ 25. This conclusion is rendered irresis- 
tible by some significant but unexplained 
features in this case. Firstly, there is the 
indisputable fact that the 12th defendant 
never felt aggrieved by the sales. She 
was aged 17 at the time and was mature 
enough to judge for herself the propriety 
of her father’s act. It is hardly likely 
that she and her husband would have 
refrained from taking action if the 
father’s dealings were vitiated by any 
sinister or improper conduct or if she 
was not in receipt of her share of the 
realised price. Secondly, there is the 
clinching circumstance that in the law- 
yer’s notice Ex. B-6 dated 6-1-1948, issu- 
ed imder the instructions of the plaintiff’s 
father-in-law, nothing was said in ^spa- 
ragement of the sales. No dispute was 
raised about them and the notice was 
confined to a claim to another item of 
property. It is necessary to bear in mind 
that the plaintiff’s father-in-law was a 
clerk in the District Court, Rajahmundry. 
He did not lack the means of judging the 
propriety of the transaction and was inti- 
mately associated with the 1st defendant 
by reason of antecedent relationship. He 
could not have been handicapped by lack 
of competent legal advice, which he could 
have for the mere asking. Nor did he 
labour under any ignorance of the essen- 
tial facts of the transaction. Even after 
the copies of the sale deeds were obtain- 
ed and a notice was issued by a lawyer, 
he did not choose to assail the transactions 
of sale. There is the further circum- 
stance that the plaintiff’s husband does 
not choose to give evidence denying his 
approval of the sales, though the 1st de- 
fendant urged the plea in his pleading. 
The cumulative effect of all these facts 
or omissions is decisive and we have no 
reason to reject the case of the 1st defen- 
dant that the sales were made by him 
in his name because he was authorised 
to effect them by the sons-in-law and 
daughters. 

2G. The sales are, in substance, though 
not in form, alienations made by the de 
jure guardians. In a recent decision of 
the Madras High Court in Mayilasami 
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Chettiar v. Kalimaal, 1969-1 Mad U 177 
the consent of the lawful Ruardian was 
expressed in the form of an attestation 
of the deed executed by a de facto guard- 
ian. It was deemed sufficient to assimi- 
late the transaction to an alienation made 
by the former. After reviewing some of 
the earlier authorities, the learned Judge 
observed : 

"Thus, it is amply dear that even 
where there is a legal guardian in exist- 
ence, any alienation of minor’s proi»rty 
by a de facto guardian wo\ild be valid if 
it is for necessity." 

27. In the case on hand, the alienation 
was not for necessity hut it was made 
because it was adjudged to be beneficial 
to the interests of the minor. The annual 
income which was not steady or constant 
was only Rs 70/-. The title itself was 
doubtful The lands were of poor 
quality. The plaintiff's husband was m 
the East Godavari District, whereas the 
12th defendant’s husband was employed 
In the Hyderabad State. The 1st defen- 
dant liimself was in service in a different 
place. The lands, if not wholly unpro- 
ductive, were manifestly of inferior 
quality; The sales were consequently 
blading on the minors in the drciOT- 
stances of the case. We are of opinion 
that the provision of the Limitation Act 
that ia applicable is Article 44. 

28. It Is a matter of admission that 
there was no question of the plaintiff 
having been kept in Ignorance of her 
right after July, 1947. The suit should 
have been instituted before the end of 
July, 19S0 but it was actually laid on 
April 20. 1954. If Article 44 is applicable 
and in our opinion that is the true posi- 
tion, the suit cannot be said to be saved 
from the bar of limitation even if the 
plaintiff’s story as to fraudulent misrepre- 
sentation or omission is accepted as true. 

is because the raaximiim length of 
time for which extension is ixjssible is 
only three years from J\ily 1947, 

29. In this view of the question, it Is 
not necessary to determine the correct- 
ness of the approach made by the lower 
Court It only remains to point out that 
the plaintiff having been a minor on the 
date of sales, the criterion really should 
be whether the period of limitation to 
challenge or set aside the sales did not 
begin to run from the date of sales, and 
to consider whether there ^vas any super- 
vening fraud that held the cause of action 
in abidance. H’ormaUy speaking, there 
could not have been any question of the 
plaintiff having been defrauded till she 
attained the competence to sue. It should 
be borne in mind, that the plalntifTs case 
Is that the right to sue was kept conreal- 
ed from her. It is obvious that the rele- 
jvant point of time is when she had the 
Icompetence to sue; and the test shmilH 


he whether she was entitled fo extension 
of time by reason of fraud practised on 
her at the relevant point of time. Accord- 
to the 1st defendant, the plaintiff at- 
tained majority in 194i In the absence 
of a specific plea that there vras any 
fraudulent representation in 1942 or 
thereafter, no question of the extension 
of time under Section 18, can really arise. 
Neither of the contesting parties defined 
the position correctly and the lower 
Court also had not clarified it and had 
not formulated the question precisely. 
We are of opinion that in any view of the 
matter, the suit is barred by time. 

30. In the result, the appeal fails and 
Is dismissed with costs. The appellant 
will pay to the State the Court-fee due 
on the memorandum of appeal. 

Appeal dismissed. 
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Gajula Abdul Jabbar, Appellant v. 
Bayachoty Co-operative Sode^ Respon- 
dent 

Second Appeal No. 227 of 1968. D/- 

9-4-1970 against decree of 2nd AddL Dlst. 
J- Cuddapah. in Appeal Suit No, 8 of 
1987. 

Chril P. a (1908), Ss. 9, 47 — Andhra 
Pradesh (Andhra Area) Co-operative So- 
cieties Act (C of 1932), Sections SI and 151 

— Andf^a Pradesh (Andhra Area) Co- 
operative Societies Rules (1932), B. 22(12) 

— Ivccblered Society purchasing debtor’s 
innaovablc property in enforcement of 
award — Debtor’s failure to deliver pos- 
session — Suit for recovery of possession 
is tealntainable — Section 47, Civil P. C. 
is ho bar — Buie 22 (12) has no relevancy. 

, Where a registered Co-operative So 
dely. in an enforcement of an award in 
its favour, purchased the debtor’s im- 
movable property and on debtor’s failure 
to deliver possession filed a civil suit for 
recovery of possession.' such a suit is 
maintainable. It is not barr^ on the 
RTOund that the enforcement of the award 
■was a proceeding in execution of a decree 
to which Section 47, CJ*.C. applied. There 
b ho provision either in the Andhra Pra- 
desh Co-operative Sodeties Act or the 
R'4es framed theretmder. that Section 47, 
C.P.C. will apply to any proceeding to 
enforce award. Nor is there any provf- 
rioh there that the provisions of Civil 
R C will apply to such proceedings, or 
to say that an award under Section 151 
of the Act is executable as if it was a 
'MCree of a Civff Cotirt. The civil suit 
TOder Section 9. CP.C. is, therefore, not 
ni^^3S3/70/HGP/T ’ 
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baired expressly or by necessary impli- 
cation. Rule 22(12) has no relevance to 
the question of maintenance of such a 
suit. AIR 1955 Andhra 10, Applied. 

(Paras 3, 4) 

Cas'es Referred : Chronolosfical Paras 
(1955) AIR 1955 Andhra 10 (V 42) 

■= 1954 Andh LT (Ci\dl) 109. 

Sriniwasacharyulu v. Hanu- 

mantha Rao 5 

_E. Subramanyam, for Appellant; K. 
Siva Prasada Rao, for Respondent. 

A. KUPPUSWAhn, J,; — ^The appellant 
who is the defendant in O. S. No. 161 of 
1966 District Munsif’s Court, Nandalur, 
became indebted to the plaintiff which is 
a Co-operative Society. There was an 
award for Rs. 1256-06 by the Deputy 
Registrar of Co-operative Societies, Cud- 
dapah on 13-7-53. The Society enforced 
the said award by bringing the appel- 
lant’s property to sale in E. P. No. 278 of 
1953-54 and the property was purchased 
by the Society itself and a sale certificate 
was duly granted in favour of the plain- 
tiff on 3-6-1956. The appellant, however, 
did not deliver possession and therefore 
the Society filed several Execution Appli- 
cations for the delivery of the suit pro- 
perty through Court. In the first E. A. 
No. 346 of 1959 delivery was ordered, but 
the petition was dismissed on the groxmd 
that the decree-holder was away from 
town. E. A. No. 682 of 1961 was dis- 
missed, as batta was not paid in time. 

E. A. No. 290 of 1962 was dismissed on 
the ground that the application was bar- 
red by limitation under Article 181 of 
the Limitation Act. After the dismissal 
of the last execution petition, the Society 
filed the suit. O. S. No. 161 of 1966 before 
the District Munsif’s Court, Nandalur, for 
recovery of possession of the property. 

2. The main contention of the defen- 
dant was that the suit was not maintain- 
able. This contention was accepted _ by 
the learned District Munsif who dismissed 
the suit with costs. On appeal by the 
plaintiff, the lower appellate Court took 
a different riew and held that the suit 
was maintainable. The decree of the 
trial Court was set aside and the appeal 
was allowed vuth costs throughout. The 
defendant has prefeixed the appeal to this 
Court. 

3. The principal contention reiterated 
before us by Mr. Subrahmanyam on 
behalf of the appellant is that the suit is 
not maintainable in view of Section 47 of 
the Code of Civil Procedure. His conten- 
tion is that the only remedy of the So- 
ciety, which is in the position of a decree- 
holder purchaser, when an obstruction is 
caused by the iudgment-debtor, is to file 
an execution petition and no suit lies to 
recover possession of the property. In 
order to appreciate this contention, it is 
necessary to refer to the relevant provi- 
sions of the Co-operative Societies Act. 
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As the award is of the year 1953, both 
the Advocates stated before us that the 
case is governed by the Andhra Pradesh 
(Andhra Area) Co-operative Societies Act 
of 1932 and not by the new Act, \'iz., the 
Andhra Pradesh Co-operative Societies 
A.ct, 1964. Section 51 of the old Act pro- 
vides for the decision of any dispute by 
the Registrar. Section 57-A prorides e 
"T he Registrar or any person subordi- 
nate to him empowered by the Registrar 
in this behalf may subject to such mles 
as may be prescribed by the State Gov- 
ernment and %rithout prejudice to any 
other mode of recovery provided by or 
xmder this Act recover — 

"(a) any amoimt due under a decree or 
order of a Ciril Court, a decision or an 
award of the Registrar or arbitrator, or 
an order of the Registrar, obtained by a 
registered society including a financial 
bank or liquidator; 


(b) 

XX 

XX 

(0 

XX 

XX 

(d) 

XX 

xx” 


It is well settled that under Section 9 of 
the Code of Ciril Procedure a person has 
a right to resort to a Ciril Court by means 
of a suit unless such a suit is barred ex- 
pressly or by necessary implication. The 
contention of the appellant is that the 
enforcement of the award is a process in 
execution of a decree and Section 47, 
C.P.C. applies and therefore the suit is 
barred. No section of the Act or any 
rule was brought to out notice which 
states that Section 47, C.P.C. is applicable 
to any proceeding to enforce an award. 
There is no provision in the Act or in the 
rules which says that generally the provi- 
sions of the Civil Procedure Code are 
applicable to proceedings taken under this 
Act. nor is there any provision which 
says that an award obtained under Sec- 
tion 151 of the Act is executable as if it 
were a decree of court. In these circum- 
stances, it is not possible to accept the 
argument that an award is in the nature 
of a decree, that proceedings to enforce 
the award are in the nati^’e of execution 
proceedings and Section 47 is applicable 
to such proceedings. We have. there- 
fore, no hesitation in rejecting the con- 
tention that the suit is barred by reason 
of Section 47, C.P.C. 

4. Reliance was placed on Rule XXII 
of the Rules. Rule XXII deals generally 
vdth the procedure in execution of the 
decree, decision, award or contribution 
order. It provides for the attachment 
and sale of moveable and immovable 
property and the procedure in connection 
\rith such attachment and sale. Sub- 
rule (12) of Rule XXII provides as 
follows: — 

"WTiere any la^vful purchaser of im- 
movable property is resisted and prevent- 
ed by any person other than a person 
(not Ijeing the defaulter) claiming in good 
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fdth to be in possession of the property 
on his own account from obtaining pos- 
session of the immovable property pur- 
chased. any court of competent imisdic- 
tion. on application, and production of the 
certificate of sale provided for by sub- 
rule (10) shall cause the proper process 
to be issued for the purpose of puttinS 
such purchaser in possession, in the same 
manner as if the immovable property 
purchased had been decreed to the pur- 
chaser by a decision of the court** 

It was argued that this sub-rule provides 
for the obtaining of possession from a 
person other than the defaulter who 
resists delivery of possession, hut there is 
no provision In the rules for recovering 
possession from the defaulter himself 
when he resists such a dehvery. In our 
opinion this has no relevance to the 
question with which we are concerned 
viz., whelher a ..suit lies for recovery of 
possession of the property which the 
sodety had purchased while enforcing an 
award in its favour. On the other band, 
the fact that this rule does not provide 
for any remedy against the obstruction of 
a defaulter ffoes to a certain extent agair^ 
hb submission. As no remedy is provid- 
ed under the rules to remove the obstruc- 
tion caused by a defaulter it follows that 
a suit to recover the property which he 
purchased in execution, will he m such a 
case. „ 

5. In Srinlvasacharyulu v. Hanuman- 
tha Rao. 19S4 Andh LT (Civ) 109 « (AIR 


1?55 Andhra 10) it was held that the provi- 
®Cns of S. 66, C.P.C. are not applicable to 
^oceedings under the (To-operative So- 
«Cties Act. Though that decision does 
not deal directly with the question at 
I^e, the decision is based upon the prin- 
®U5le that the provisions of the C.P.C. are 
*>ot generally made applicable to proceed- 
™gs under the Co-operative Societies Act. 
In the same way as Section 66, C. P. C. 

held not applicable, it follows that 
Section 47, C.P.(i also would not be 
applicable to proceedings under the Act, 
there is no provision making that Beo- 
tian applicable. 

8. We agree with the view of the 
learned Additional District Judge that 
the suit is maintainable. 

7. Another contention was raised that 
on® of the items viz.. Item No, I had beer 
purchased by a third party in executior 
of another decree and therefore, he was 
a hecessary party. We do not under- 
stand how the appellant can have any 
grievance at the third party not being 
tuade a party lo these proceedings. If. 
according to him. the property has al- 
ready been purchased by a third person 
be is not interested in the same. There 
W DO merits in this objection. 

^ In the result the appeal is dismissed 
■wi^ costs. 

Appeal dianissed. 
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Section 12, which is the other material 
section, runs thxis: 

"12. Whoever shall print or publish 
any. book or paper otherwise than in con- 
formity vuth the rule contained in Sec- 
tion 3 of this Act shall, on conviction be- 
fore a Magistrate, be punished by line 
not exceeding two thousand rupees or by 
simple imprisonment for a term not ex- 
ceeding six months or by both”. 

It is also interesting that *although ini- 
tially the sentence was Rs. 5,000/- and 
sentence of two years’ imprisonment in 
default, the Legislature has thought it fit 
to reduce the sentence as noted above. 
The object of the Act is to prevent publi- 
cation of anonymous literature and to 
talre note of all the boolrs and papers 
published in a legitimate way. 

5. The short question that comes up 
before this Court for consideration is 
whether on the evidence adduced by the 
prosecution, namely, to the effect that the 
accused, who is admittedly the author of 
these writings and was in possession of 
the printed pamphlet with his name on 
the title page of the book and w^as found 
himself distributing the same in the mar- 
ket place at the town where the accused 
is said to have his address, yvithin two 
months of the printing, the date whereof 
is 15-8-66 can be said to be publishmg 
the pamphlet within the meaning of the 
word in Section 12 read with Section 3 
of the Act. Section 3 requires that 
whenever a certain thing is printed the 
name of the printer and the place of 
printing shall be legibly mentioned. 
Secondly, if there is a publisher the 
name of the publisher and its place of 
publication must also be similarly legibly 
printed. If a printed book of the nature 
of these exhibits proved in this case, does 
not bear the printer’s name and place of 
printing and the publisher’s name and the 
place of publication, the book becomes an 
ofiender under Section 3. When the 
book becomes an offender, the next ques- 
tion to be considered is whether such a 
book when it is published by another per- 
son, that person is liable under Section 12 
or not. Section 12 in terms does not 
refer to merely the press owner or the 
printer. It uses the words "whoever 
shall print or publish”. Any person who 
prints or publishes a book in violation of 
tte requirement mentioned in Section 3, 

Is liable under Section 12. 

G. Mr. Saikia, the learned counsel for 
the petitioner, submits that there is no 
evidence in this case that the accused 
WOTt to a printing press, got the thing 
piTOted or that he had anything to do 
vdth the printing as such. According to 
him, therefore, the accused cannot be 
convicted under Section 12 in absence of 
evidence of those particulars. We have 
examined the question very carefully and 
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we are of the view that a mere distribu- 
tor or a hawker of a printed literature 
not containing the name of the printer 
or the name of the publisher may not be 
liable under Section 12. but the author 
of a printed book who is a literate per- 
son and who admits that he has written 
the subject-matter •which is dealt with in 
such printed pamphlet and whose name is 
mentioned in the title page of the book 
and further which he halving obtained it, 
passed it on to others, must be held to 
be publishing the particular printed lite- 
rature of which he is the author, ■wfithin 
the mischief of Section 12 of the Act. In 
the riew we have taken on the e'vidence 
againri the accused, he cannot be equat- 
ed with a hawker or a mere distributor. 
On the e-vidence produced he must be 
held to have arranged the printing of 
these books of which he is undoubtedly 
tile author and ha'ving himself circulated 
it to the public openly must be held to 
have published the hooks within the 
meaning of the expression 'publish’ in 
Section 12 of the Act. 

7. Mr. Saikia has also drawn our at- 
tention to a decision of the Allahabad 
High Court in the case of Abdul Hakim 
V. State, reported in AIR I960 All 450, 
where the learned Single Judge observed: 

"Section 12 of our Act (meaning this 
Act) does not punish the publication of 
a book not printed in conformity ■wi& 
the pro'vision of Section 3”. 

With great respect, we cannot accept this 
•wide proposition in absolute terms laid 
do^wn in this decision. On the other 
hand, we are in respectful agreement 
•with the observation of Ramaswami, J. 
in the case of G. Alavandar, reported in 
AIR 1957 Mad 427 at p. 429, paragraph 
(5a): 

"But a man who causes a book to be 
printed and offers it to the public for 
sale is a publisher •within the meaning of 
Section 3 and Section 12 of the Act.” 
While dealing •with the Publishers and 
Printers, we find in Article 267 of Halr- 
bury’s Laws of England, Second Edition, 
VoL 26: 

"A publisher is a person who puts forth 
a work to the public. In the case of 
literary works the publisher is an inter- 
mediary between the public and the 
author”. 

We are definitely of opinion that in this 
case the accused has put forth his own 
book to the public and this book being 
printed in clear -violation of Section 3, 
he has published this offending book 
•within the meaning of Section 12. tl\Tien 
publishing it, it was his duty as well to 
see that the requirements of Section 3 
had been comphed -with. A publisher 
also cannot avoid the responsibility cast 
under Section 3 of the Act with regard 
to his published book or paper. A publi- 
^er cannot escape liability under Sec- 
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tion 12 hy merely statms that be Is not 
a person connected with the press or 
having anytliins to do ■^th the actual 
printing. We. are, therefore, clearly of 
opinion that the accused has been rightly 
convicted under Section 12 of the Act tor 
publishing the books and the above-men- 
tioned Division Bench decision of tWs 
Court, on the basis of the finding in that 
case, is, with all respect, correct 

8. The revision peUtion is accordingly 
rejected. 

M. C. PATHAK, J. ! 9. 1 agree. 

D. hL SEN. J.: 10. I a^ee. 

Petition dismissed. 
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FULL BENCH 
P. KL GOSWAhn, C. 3^ 

M. a PATHAK AND 
D. At SEN. JJ. 

U. Shan ilanik and others, Accused- 
Petitioners V. Ka Brie Nongrum and 
another. Opposite-Parties. 

Crirrfinal Revn. No. SO of 1967, D/-11-5- 
1970. 

\ nited Khasi Jaintia HUU Autonomous 
District (Adiainistrntioa of Justice) Rules. 
1933, Br, 21 and 22 — Under R. 21 the 
Subordinate District Council Court is not 
competent to try on oQence under S. 147 
Penal Code — Jurisdiction of Assistant to 
Dy. Commbsioner to try such oQence is 
saved by R. 22. 

Sch. 6, Para 5. Constitution of India 
gives powers to Judge, District Council 
Court to try certain offences mentioned 
therein. Notification No. TAD/GA/2S4/66/ 
11 D/-26-11-66 by Government of Assam 
does not relate to the lurisdiction to try 
an offence under Section 147. Penal Code. 
AIR 1965 Assam & Nagaland 51. Ap- 
proved. (Para 4) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Assam & Nagaland 
51 rV 52) =» 1965 (2) Cri LJ 72. 

TJ. ■fethiaua V. State, of Assam. I, 5 
B S. Guha. for Petitioners; Dr. J. C. 
Medhi. Advocate-General for Assam: N. 
M. Lahiri. Advocate-General for Megha- 
laya; D. K. Hazarika. as Public Prosecutor, 
for Opporite-Parties. 

GOSWAMI, C. J.t— This Crlnunal re- 
vision is placed before this Full Bench 
without any referring order as required 
under the High Court Rules. All the 
same, having heard the learned Counsel 
on both sides, we may frame the question 
in the following term: 

"Whether the decirion In the case el 
U. Bithiang Malan^ang v. State of Assam. 
reported in AIR 1965 Assam and Nagaland 
51. which is a Division Bench ^decision of 
this Court, has been correctly made”. 

The second point wWch is nectary fbr 
consideration Is whether a certa^ trial 
GNyGN/D16t/70/BDB/T \ 


under Section 147, Indian penal Code, 
pending in the Court of the Assistant to 
the Eieputy Commissioner SJiilloag. b 
cc^petent under the United Khasi-jaintia 
HUls Autonomous District fAdmiiustration 
of Justice) Rules, 1953. In other words, 
whether the Judge, District Council 
Court, has exclusive jurisdiction for trial 
of such a case under these Rules. It may 
be stated here that the learned Counsd 
for the petitioners felt that the decision 
above referred to needs reconrideration 
and that is why, we have entertained this 
case before the Full Bench. 

2. The facts of the case are that on 7th 
February. 1966. a complaint was lodged by 
the Opposite Party No. 1 against the ac- 
cused petitioners and the Police after In- 
vestigation of the case submitted charge- 
sheet under Section 147/448/427, Indian 
Penal Code and the Assistant to the 
Deputy Commissioner took cogniz£mce of 
that charge-sheet and proceeded with the 
triaL 

3. It is admitted that both parties be- 
long to the Scheduled Tribes (Khasi tri- 
bals) and the place of occurrence is also 
within the autonomous District of United 
Khasi-Jaintia Hills. The petitioners, there- 
fore. moved the Additional Deputy Com- 
laissioner for transleiring the case to the 
Judge, District Council Court and by order 
dat^ 17-5-1967 that Court rejected the 
application reiving on the decision of the 
Division Bench of this Court above refer- 
red to. 

4. Mr. Guha, the learned Counsel 
tor the petitioners, relies upon a notifica- 
tion ol the Governor dated 26-11-1966 for 
his submission that the Judge. District 
Council Court alone had exclusive juris- 
diction to trv the cases. The notification 
may be set out 

"Dated Shillong, the 26th November, 
3966. 

No. TAD/GA/234/66/ll:— In exercise ol 
the powers conferred by the sub-para- 
eraph (11 of paragraph. 5 <al tha Sixth. 
Schedule to the Constitution of India, the 
Governor of Assam is pleased to confer on 
Shri B. R. Laso Judge District Council 
Court. United Khasi-Jaintia Hills, with 
the powers to try offences punishable with 
Imprisonment for a term not exceeding 
ten years laider the Indian Penal Code or 
under any other law for the time being 
apDlIcabic to the United Khasi-JaintIa 
Hills Autonomous District”. 


We fail to understand how this notification 
assists the learned counsel in this 
to exclude the jurisdiction of the Assist- 
ant to the Deputy Commissioner for tri^ 
of the offences of which he took cognl- 
xance. We have in Chapter H of the 
United Khasi-Jaintia Hills Autonomous 
District (Administration of Justice) Rules, 
1953 hereinafter called 'the Rules’ the dif- 
ferent classes of Courts, namely. 0) 
yiUage Courts fU) Subordinate Di^el 
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Cotmcil Court and Additional Subordinate 
District Council Court, and (iii) District 
Council Court. Chapter III describes the 
powers of the Courts. Rule 21, which is 
material is in the follouring terms: 

"21. Courts not competent to try suits 
and cases in respect of certain offences. — • 
(1) A Subordinate District Council Court 
or an Additional Subordinate District 
Councff Court shall not be competent to 
try suits and cases in respect of offences — 

(1) under Sections 124-A, 147 and 153 

of the Indian Penal Code, 

fii) imder Chapter X of the same Code 
in so far as they relate to the con- 
tempt of a lawful authority other 
than an authority constituted by the 
District Council, 

nii) of giving or fabricating false evi- 
dence 

♦ * » »” 

The rest is not material for our purpose 
in this case. Rule 22 may be set out: 

"22. (1) Suits and cases referred to in 
Rule 21 shall continue to be tried and 
dealt with by the existing Courts until 
such time as the Governor deems fit to 
invest the Subordinate District Coundl 
Comrt and Additional Subordinate District 
Coimdl Court with such powers by noti- 
fication in the Gazette. 

(2) For the purposes of this rule the ex- 
isting Courts mean the Courts of the 
Deputy Commissioner and his Assistant.” 

Since under Rule 21 the Subordinate Dis- 
trict Council Court is not competent to try 
an offence under Section 147, Indian Peni 
Code, the jurisdiction of the Assistant to 
the Deputy Commissioner to try these of- 
fences is saved by Rule 22. That is the 
short answer to the submissions made by 
the learned Counsel But says Mr. Guha 
that the Judge, District Coundl Court, has 
simple powers to try offences of this kind 
and the notification of the Governor set 
above clearly gives him iurisdiction to try 
the offences of this description between 
the members of the Scheduled tribes. As 
pointed out earlier, the Judge, District 
Council Court has been given powers 
under the relevant paragraph of the Sixth 
Schedule to try certain offences mention- 
ed therein. That notification does not re- 
late to the iurisdiction to try offences of 
the description which arises for considera- 
tion in this case. That notification cannot 
be called in aid for the purpose of em- 
powering the Judge, District Council 
Court, to try an offence originally under 
Section 147. Indian Penal Code. We are. 
therefore, satisfied that the learned Assis- 
tant to the Deputy Commissioner is com- 
petent to proceed with the trial _ of the 
case in his Court. The dedsion which was 
arrived at bv a Division Bench of this 
Court in AIR 1965 Assam and Nagaland 51 
(supra), -svith all respect is correct al- 
though we find an additional reason for 


coming to the same conclusion reached in 
that case. 

5. The petition is accordingly rejected, 
D. M. SEN, J. : — 6. I agree. 

PATHAK, J.:— 7. I agree. 

Petition rejected. 


AIR 1970 ASSAM & NAGALAND 131 
(V 57 C 33) 

P. K. GOSWAhn AND 
M. C. PATHAK, JJ. 

Sujit Kantha Neogi and another. Peti- 
tioners V. Union of India and others, 
Opposite Parties. 

Civil Rule No. 461 of 1968, D/- 13-8- 
1969. 

(A) Evidence Act (1872), Section 123 — 
Evidence as to affairs of State — Docu- 
ments marked as annexure to petition — ' 
Waiver of privUege by respondent. 

Where certain dociunente annexed to a 
petition were described in the counter- 
affidavit of the respondent Railway autho- 
rity as general secret and confidential in- 
stnjctions ha\’ing no bearing on the case 
and the petitioner neither took steps to 
call for their originals nor explained how 
he came by those documents, it cannot 
be said that the Railway authority had 
waived any claim to privilege in respect 
of those documents under Section 123, 
and it is entitled to raise the objection 
under Section 123 at the hearing parti- 
cularly when the documents are intro- 
duced by the petitioner not in accordance 
with law. (Para 5) 

(B) Evidence Act (1872), Section 123 
read with Section 162 — Evidence as to 
affairs of State — Documents claimed to 
be privileged — Duty of Court — It has 
to determine question without inspecting 
documents on basis of collateral evidence. 

MTien a privilege is claimed with re- 
gard to certain documents the Court 
vdthout inspecting the documents will 
determine the validity of objection imder 
Section 123, particularly with regard to 
the character of the document whether it 
relates to the affairs of the State. The 
Court imder Section 162 of the Evidence 
Act vill not inspect the document, al- 
though it is brought to Court in order to 
determine whether it relates to the 
affairs of the State. It will however have 
power to determine the point by enter- 
taining collateral evidence or evidence 
aliunde. AIR 1961 SC 493 & AIR 1934 
PC 254, Rel. on. (Paras 6. 7) 

(C) Evidence Act (1872), Section 123 
read with Section 162 — Documents an- 
nexed to petition already in Court — ■ 
Claim of privilege under Section 123 by 
respondent after sendee of Buie nisi — 
Court may adopt judicial blindness t» 
these documents and proceed in accord- 
ance with law — But if petitioner does 
not take a ny step to direct respondent to 

LLI/EN/F693/69/KSB/P 
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nrodace oristnala before Coort. no ques- 
tion of takins collateral evidence to deter- 
mine validity of objection arises — Court 
is justiGed in excluding these documents 
from consideration in arriving at its deci- 
sion in case on merits. (Paras 7, 8) 

(D) Evidence Act (1872). Section 123 — 

*Ailaifs of State’ — Meaning of — State 
activities of a welfare State like India 
are fast expanding after independence — 
Administrative instructions and guidance 
notes secretly given to various depart- 
ments of Oovemment can claim status of 
being documents relating to affairs of 
State — Am 1961 SC 493 & 1942 AC 624. 
Kel. on. (Para 9) 

(E) Constitption of India. Article 311 — 

Temporary servant — Railway servant 
having no lien on post — Termination of 
service in exercise of power under R, 149 
Railway Establishment Code — Nothing 
ta show that any slur ae stigma was east 
on petitioner — Order is valid and not 
open to any objection. (Para 10) 

(F) Endustrial Disputes Act (1947). 
Section 2(oq) — Retrenchment — Mean- 
ing of — Termination of service in ac- 
eordanee with service rule is not rclreneb- 
ment for purposes of Section 25-F. 

Ordinary meaning of retrenchment ful- 
fils requirements of Section 2(ool. that Is 
to say when a portion of sta3 or labour 
force is discharged as surplus. AIR 1957 
SC 121. Rel on. (Para 11) 

Hence, where the services of a railway 
emplovee is terminated in accordance 
vdth Rule 149. Railway Establishment 
Code, the termination is not retrench- 
ment within Section 2(oo1 and therefore, 
provisions of Section 2^F cannot be in- 
voked; (Para 11) 

Cases Referred : Chronological Paras 
(1963) AIR 1568 SC 1089 (V 55) ■= 

1963 l.ab IC 1286. State of Punjab 
V. Sukh Raj Bahadur i 

11964) AIR 1964 SC 1658 (V 51) =• 

67 Pun LR 90. Amar Chand Butall 
V. £/hfon of India S 

(1961) AIR 1961 SC 493 (V 48) «= 

1961-2 SCR 371. State ot Punjab v. 

Sodhi Sukhdeo Singh 5, 6, 9, 30 

(1960) AIR 1960 SC 610 (V 47) »= 

1960-2 SCR 866. State of Bombay 
V. Hosnital Mazdoor Sabha 11 

(1953) AIR 1558 SC 36 (V 45) >= 

1958 SCR 828, P, L. Dhingra v. 

Union of India 4, 10 

(1957) AIR 1957 SC 121 (V 44) =» 

1957 SCR 121. Hari Prosad Shib- 
shankar Shukla v. A. D. Divikar U 

(1956) 1956 SC 1 (HL) = 1956 SET 
41. Glasgow Corpn. v. Central 
Land Board C 

(1942) 1942 AC 624 = 22 MLR 187 
(HL). Duncan v. Cammeli Laird 
and Co. Ltd. 6. 9 

(1934) AIR 1934 PC 254 (V 21) *» 

40 Mad LW 173. Henry Greer 
Robmson v. State of Australia 6 


B. C Ghose. B. K. Das. P. K. Bhatta- 
cherjee. S. K. Chattopadhyay and P. ^ 
Singha. for Petitioner; B. CX Barua, Ad- 
vocate-General and A. R. Barooah, for 
Opposite Parties. 

GOSWAML J. ; — This Rule was ob- 
tained against an order dated 24th Octo- 
ber. 1968. terminating the service of the 
petitioner, who was at the material time 
a temporary Assistant Station Master in 
the service of the Northeast Frontier 
Railway. The petitioner’s case is that he 
joined service under the Railway as a 
temporary Signaller at the salary of 
Rs 110/- per month in the scale of Rs. 
110-200/-. sometime in March. 1962. In 
April, 1962. he was appointed to the post 
of Assistant Station Master (ASM). The 
petitioner states that he has rendered 
good and efficient service since his date 
of appointment and even after completion 
oi about SIX Years, he is still kept as a 
temporary employee. He is a member 
of the N. F. Railway Alazdoor Union 
which is a registered trade union of the 
non-gazelted railway servants and he Is' 
also an office-bearer of the same. The 
Union decided to call a token strike for one 
day on 19th September 1968 in accordance 
with the provisions of the Industrial Dis- 
putes Act with intimation to the autho- 
rities. The President of India promul- 
cat«.-d the Essential Services Maintenance 
Ordinance. 1968 (hereinafter called 'the 
Ordinance') on 13th September. 1968 and 
vanoua orders were passed declaring the 
strike as illegal. That a strike took place, 
as notified, on 10th September. 1968 for 
a period of 24 hours commencing at 6 
A-bl. of the day. The petitioner was 
arrest^ by the police on the same day 
at about 8-39 A.M. under Sections 4 and 
5 of the Ordinance, but was released on 
bail that very day. It may be useful to 
quote paras 18 to 21 of the petition: 

**18. That the Home Minister, Govern- 
ment of India made repeated directions 
few inJljctij}S punisfements cm s)} those 
who were alleged to have participated in 
the aforesaid strike in the aforesaid man- 
ner namely by termination of service in 
case ot temporary employees. Similar 
statements were made by the Home 
Minister and Prime Minister on the floor 
of the Parliament. 

19. That in pursuance of the policy of 
the Government, the Ministry of Home 
Affairs. Government of India in its Office 
Memorandum issued under Nos. 13/9fS)/ 
68 Est(B) dated 16-9-68 and 13/9(S)/6a 
£stfB) dated 24-9-63 issued orders direct- 
ing and detailing the actions to be taken 
against the employees who participated 
in the strike. In that instructions, inter 
atia. it was ordered to terminate the ser- 
vices of the temporary Government ser- 
vants who had taken active part In the 
strike by giving one month's pay in lieu 
of notice. 
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20. That prior to 19th September. 1968 
and thereafter, the Railway Board also 
feued instructions to all Zonal Railway 
directing repression and persecution of 
the railway employees who would parti- 
cipate in the token strike of 19th Septem- 
ber. 1968. In pursuance of the Govern- 
ment’s policy of repression and persecu- 
tion the Railway Board under secret let- 
ter No. E(L)68STI-56 dated 17-9-68 fol- 
lowed by further instructions conveyed 
through the Secret Wireless Message No. 
E(L)68STI-56 dated 20th September. 1968 
and Demi-official Secret Letter No. E(L) 
68STI-56 dated 23rd September 1968 from 
Sri K. V. Kasthuri Rangam. Director 
(Establishment). Railway Board issued 
directions to the all Zonal Railway in- 
cluding Northeast Frontier Railway for 
taking action against the employees who 
would take part in the token strike of 
19th September 1968. In that instruc- 
tions. inter alia, it was ordered to termi- 
nate the services of temporary employees 
who would be arrested in connection with 
the strike by giving pay and allowances 
fn lieu of notice. 

21. That before and after the strike 
several other communications were also 
received by the General Manager. North- 
east Frontier Railway (Respondent No. 2) 
and other officers in the Railway Head 
Quarters at Pandu directing disciplinary 
actions who according to the Administra- 
tion and their officers alleged to have 
taken active part in the aforesaid strike 
and the General Manager and its staff 
in the Railway Head Quarters issued 
consequential directions to his subordi- 
nate officer in the Northeast Frontier 
Railway." 

The petitioner states that on 23rd Septem- 
ber. 1968, the General Manager, respon- 
dent No. 2. issued orders instructing all 
his subordinate Gazetted Officers to sus- 
pend and terminate the services of the 
temporaiw employees who are arrested 
for any offence by application of Rule 149 
RI, as per Annexure II to his petition. 
Further the petitioner states that on 30th 
September. 1968, the General Manager 
"again issued further secret orders to all 
his subordinate Gazetted Officers detail- 
ing the guide-lines for taking action 
against the employees in connection with 
the strike of 19th September, 1968." 
The document containing these is marked 
as Annexure HI to his petition. That on 
23rd October. 1968. the General Manager 
"again relayed further confidential orders 
Issued by the Railway Board, to all _ his 
subordinate Gazetted Officers detailing 
the action to be taken in context of the 
token strike of 19th September, 1968.” 

A copy of the said order is marked as 
Annexure IV to his petition. The peti- 
tioner states that in pursuance of the 
aforesaid directions issued by the Gene- 
ral Manager, the Area Officer, respondent 
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No. 4, suspended the petitioner with effect 
from 19th September. 1968 by his order 
dated 25th September, 1968 (Annexure 
V). That on 2nd October, 1968, the peti- 
tioner was served with a notice dated 
26th September. 1968/2nd October, 1968 
signed by the District Operating Superin- 
tendent, respondent No. 3, terminating 
forthwith his service and directing ftat 
he be paid _ a sum equivalent to the 
amount of 1^ pay and allowance for one 
month in lieu of notice period under 
Rule 149 of the Indian Railway Establish- 
ment Code. VoL I (Annexure VI). That 
on 5th October, 1968, the Deputy General 
Manager, by a telegram cancelled the 
said order of termination of service and 
also released the petitioner from supen- 
sion and directed the authority to issue a 
formal revocation order and to intimate 
the date on which the petitioner is to 
be put back to duty (Annexure VII). Even 
so. the respondent No. 3. under the orders 
and directions of the General Manager 
passed the im.pugned order dated 24th 
October, 1968 terminating the petitioner’s 
service with immediate effect under Rule 
149 (Annexure VIII). The petitioner 
states that the Assistant Station Masters 
working in the Railway who are junior 
in service to the petitioner are still con- 
tinuing in service. He states that no 
reasonable opportunity to show cause 
against the termination order was afford- 
ed to him. 

2. The petitioner submits that the 
order of termination of service is by way 
of punishment and as such is violatiye of 
Article 311(2) of the Constitution. He 
also submits that the order is mala fide 
and has been made in colourable exercise 
of powers with the object of wrongfully 
removing the petitioner from service. 
The petitioner also submits that the im- 
pugned order is void and illegal and it 
contravenes the provisions of Section 25-F 
of the Industrial Disputes Act. 

3. The learned Advocate-General, who 
represents the respondents in this pro- 
ceeding, submits on the other hand rely- 
ing on the several counter-affidavits that 
the order is in bona fide exercise of the 
powers imder Rule 149 and is a termina- 
tion simpliciter and is not by way of 
punishment. With regard to the Anne- 
xures III and IV of the petition it Is 
claimed by the respondents that they are 
general, secret and confidential adniinis- 
trative instructions and the petitioner 
should not be allowed to rely on them. 
The learned counsel also claims privilege 
under Section 123 of the Indian Evidence 
Act with regard to these documents. The 
respondents further submit that Sec- 
tion 25-F of the Industrial Disputes Ad 
is not attracted in the instant case, as 
it is not a case of retrenchment. 

4. Mr. Ghose, the learned counsel lor 
the petitionei' is conscious that he Is 
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arguing the case of a temporary railway 
employee. He also rests his case on the 
second test laid dovm in Parshotam Lai 
Dhingra’s case. fAIR 1958 ^ 361. namely, 
that the order visits the petitioner wiUi 
penal conseauences. Indeed, he rehes on 
the decision of the Supreme Court to the 
State of Puniab v. Soldi Raj ^hadur, 
AIR 1968 SC 10S9 wherein, inter alia, the 
following propositions have been held to 
be established on a conspectus of the 
cases decided by the Supreme Court. 

"1. The services of a temporary eer- 
rant or a probationer can be terminated 
under the rules of his employment and 
such termination without anything more 
would not attract the operation of Arti- 
cle 311 of the Constitution. 

2. The circumstances preceding or at- 
tendant on the order of termmation of 
service have to be examined in each case, 
the motive behind it being immaterial. 

3. If the order visits the public ser- 
vant with any evil consequences or casts 
an asperaon against his character or inte- 
grity. it must be considered to be one 
by way of punishment no matter whe- 
ther he was a mere probationer or a 
temporary servant 

4. ... 

5. ... 

The learned counsel strenuously contends 
that his case comes within the purview of 
the second and third propositions men- 
tioned above. The learned Advocate- 
General. on the other hand contends em- 
phatically that the case comes squarely 
\rithln the terms of the aforementioned 
proposition No. I. In order to establish 
the petitioner’s case In this behalt, Mr. 
Chose draws our attention to Annexures 
11. HI & IV of his application. In fact, 
his whole contention rests on the Anne- 
xures III & IV which are claimed as ori- 
wleged documents by the learned Advo- 
cate-General The claim of privilege in 
this case assumes a great importance, as, 
if Annexures III & IV are left out. the 
petitioner will have no other material to 
maJee out his case. 

5. The law regarding the claim of pri- 
vilege is now laid down in a decision of 
the Supreme Court in the case of State of 
Punjab V. Sodhi Sukhdev Singh. AIR 
1961 SC 493. The pnndoles Idd down 
therein have been reiterated in AIR 1S64 
SC 1658, The learned Advocate-General 
claims privilege under Section 123 of the 
Evidence Act read with Section 162. Sec- 
tion 123 rung as follows: — 

"No one shall be permitted to rive any 
evidence derived from unpublished offi- 
cial records relating to any affairs of 
State, exceot with the permissiqp of the 
officer at tho head of the departnient con- 
cern*^ who shall give or withhold such 
permission as he thinlcs fit.” \ 

The law laid down in AIR 1961 SCM93 
has been summarised thus* ^ 


*Tt is perfectly true that In holding an 
enquiry into the validity of the objection 
under Section 123 the Court cannot per- 
mit any evidence about the contents of 
the document. If the document cannot 
be inspected its contents cannot Indirect- 
ly be proved,- but that is not to say that 
other collateral evidence cannot be pro- 
duced which may assist the Court in 
determining the validity of the objection. 


Thus our conclusion is that reading Sec- 
tions 123 and 162 together the Court can- 
not hold an enquiry into the possible in- 
jury to public interest which may result 
from the disclosure of the document in 
question. That is a matter for the autho- 
rity concerned to decide, but the Court 
is competent and indeed is bound, to 
hold a preliminary enquiry and determine 
the validity of the objections to its pro- 
duction. and that necessarily Involves an 
enquiry into the question as to whether 
the evidence relates to an affair of State 
under Section 123 or not. In this enquiry, 
the Court has to determine the character 
or class of the document. If it comes to 
the Conclusion that the document does 
not relate to affairs of State then it should 
reject the claim for privilege and direct 
Its production. If it comes to the conclu- 
sion that the document relates to the 
affairs of State it should leave it to the 
head of the department to decide whether 
be should permit its production or not.'* 
It Is clear that the two documents are 
marked as secret and confidential ones 
by the Railway and these are unpublish- 
ed official records. The petitioner has 
not taken any steps to call for the origi- 
nals of these documents from the respon- 
dents. The petitioner also does not state 
how he has come by these confidential 
documents. The matter has therefore 
come before this Court in a rather irre- 
gular manner. Mr. Gbose, however, con- 
tends that the eidstence of these docu- 
ments of their genuineness is not question- 
ed by the respondents and hence they have 
waived their claim of privilege and no 
objection should be entertained with re- 
gard to it. It is true that tn para 14 of 
the counter-affidavit of respondent No. 3, 
these documents are described as “gene- 
ral secret and confidential administrative 
Instructions and those instructions have 
no bearing with the instant case", There 
Is no reference to any claim of privilege 
under Section 123 of the Evidence Act 
In a matter such as this, we are not pre- 
pared to accept the submission of the 
learned counsel that the respondents 
have waived their claim of privilege with 
regard to these documents, particularly 
in view of the fact that the petitioner has 
not introduced these documents in ac- 
cordance with the procedure laid down 
under the law. We have therefore al" 
lovred the learned Advocate^ene^ to 
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take his obiection under Section 123 of 
the Evidence Act. 

6. The lavi' in India is now clear that 
when privilege is claimed vdth regard to 
a certain document, it is for the Court to 
determine at the first instance whether 
the document relates to the affairs of the 
State. This decision rests entirely with 
the Court How that decision \vill be 
arrived at by the Court is however a tick- 
lish matter. The Court under Section 162 
of the Evidence Act will not inspect the 
document although it is brought to Court 
in order to determine whether it relates 
to the affairs of the State. It will how- 
ever have power tO' determine the point 
by entertaining collateral evidence or 
'evidence aliimde. As the Supreme Court 
observed — 

"If the document cannot be inspected, 
Its contents cannot indirectly be proved; 
but that is not to say that other collateral 
evidence carmot be produced which may 
assist the Court in determining the vali- 
dity of objection.” 

Sodhi Sukhdev Singh. AIR 1961 SC 493 
(supra). This view is in accord with the 
decision of the Privy Council in Henry 
Greer Robinson v. State of South Austra- 
lia. AIR 1934 PC 254. The Court is only 
debarred under Section 162 from inspect- 
ing the document in order to determins 
whether it relates to the affairs of the 
State: but is not prevented from arriving 
at its decision by entertaining other ap- 
propriate and relevant evidence. The 
law in England has undergone a change 
after the House of Lords decision in Dun- 
can V. Cammell Laird and Co. Ltd., 1942 
AC 624. wherein it has been held that 
once the Crown makes the claim sup- 
ported by the affidawt of the appropriate 
Minister, it is the Judge’s duty to reject 
the evidence even if the party who wants 
to prove it has it in possession. Once the 
Minister affirms that production of the 
evidence is against national interest the 
Judge cannot question whether the claim 
of privilege is justified or not. A decision 
of the House of Lords in Glasgow Corpn. 

V. Central Land Board. 1956 SC (HL) 1, 
referring to Duncan’s case, 1942 AC 624. 
observed that the Scotish law has always 
reserved to the courts the inherent po%yer 
to inspect the documents and to override 
the certificate of the head of the depart- 
ment that production would be against 
the public interest. It has been held that 
impartial administration of justice in the 
courts of law is also a matter of public 
interest, and that indeed it is of a higher 
order. The practice in the United States 
is in accord vith the principles laid down 
in the Privy Coimcil case AIR 1934 PC 
254 (supra). Even after the passing of 
the Crown Proceeding Act in England in 
1947. the powers in England are much nar- 
rower than those conferred under Seo- 
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tion 162 of the Evidence Act. Sodhi Sukh- 
dev. AIR 1961 SC 493 (supra). 

The position m law therefore Is 
mat the Court without inspecting the 
documents wiU determine the validity of 
objection under Section 123, particularly 
with regard to the character of the docu- 
inent whether it relates to the affairs of 
the State. So far as this case is concern- 
ed, the position is however rather ano- 
malous as the documents are already pro- 
duced in court and the claim of privilege 
has been lodged afterwards, after service 
of the Rule. There are therefore two 
courses open to the Court Firstly the 
Court may adopt a judicial blindness to 
these documents and proceed in accord- 
Mcg with lew. For that however, there 
is no application by the petitioner to the 
Court to direct the respondents to pro- 
duce the originals of these dociunenis. 
There is therefore no question of taking 
collateral evidence in order to determine 
the validity of the objection. On this 
short ground sdone. the documents m 
question can be ruled out of considera- 
tion in this proceeding. 

8. The statute has clearly proscribed 
inspection of documents relating to the 
affairs of the State. The rule of conduct 
which is prescribed by this law is that no 
person should pry into confidences of 
Governmental affairs. But the conduct of 
the petitioner clearly runs counter to the 
rule for conduct laid down by the sta- 
tute, It is significant, as Cohen has 
neatly observed in his "Ethical Systems” 
-y "Words are frail packages for legisla- 
tive hopes. The voyage to the realm of 
law observance is long and dangerous.” 
It is a question of serious import whether 
a person should be allowed to take ad- 
vantage of his illegitimate action in secur- 
ing by any means whatsoever secret and 
confidential documents of the Govern- 
ment. It is not possible to show any 
leniency in a matter of this description 
and v/e cannot too strongly condemn this 
unlawful practice and would be loath to 
give the erring party any advantage of 
his Wrong action. It should be a warn- 
ing to those who want to thrive from 
such unethical disclosures which are 
clearly opposed to the provisions of law. 
Where it is possible, as in this case, the 
Court wilL without any hesitation, help 
law coincide v.dth morality. We will be, 
therefore, justified in not looking into 
these two documents in assessing the 
submission of the learned counsel. 

9. Llr. Ghose next contends that Sec- 
tion 123 is not attracted in this case as 
the documents do not relate to any affairs 
of the State. This argument tvill be in- 
admissible in view of our conclusion thaf 
the petitioner has not properly appUrf 
to this Court for production of the origi- 
nals by the appropriate authority. _ But 
even excusing this absence of preliminary 
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and havine exanuned, out of hand, the 
contents of the two documents, we are 
satisfied that they relate to the affairs of 
the State. The concept of State has 
undergone a tremendous change. Besdea 
the State is a dynamic organisation. A 
democratic State, as is ours, being tne 
creature of a written Constitution, holds 
out the picture of a welfare State. Tlie 
affairs in the welfare State of today can- 
not be compared with those which were 
obtaining prior to independence, and 
even during that period, as days rolled 
on. State aeti\ities were expanding It 
is no longer the regal functions alone 
which the State exercises. Its activities 
permeate through various fields and as- 
pects of the body politic As observed 
in the majority judgment in Sukhdcv 
Singh’s case, AIR 1961 SC 493 (supra): — 
"The inevitable consequence of tne 
change in the conception of the ftxnctions 
is ihst Jiw Stsi& io f>L<TSU!t 
of its welfare activities undertakes to an 
increasing extent activities which were 
formerly treated as purely commercial 
and documents in relation to such com- 
mercial activities undertaken by the Stale 
in the pursuit of public poUaes of spc'.al 
welfare are also apt to claim the privilege 
of documents relating to the affairs of 

■state.” 

We therefore see no force In the conten- 
tion of the learned counsel that Ihc^e 
documents do not relate to affairs of Uie 
State. They are admiiustrative Instruc- 
tions and guidance notes secretly given 
to various authorities at different levels 
and the subordinate officers In the depart- 
ments are entitled to such advice and In- 
structions from time to time in dealing 
•with matters involving law and order 
and ^cipUne in the entire organisation. 
No objection can be taken to such instruc- 
tions and guidance being given and no 
one can be allowed to make capital out 
of such confidential instructions which 
are not intended for outsiders or for pub- 
lication. As observed by the House of 
Lords in Duncan's case, 1942 AC 624 
(supra) — 

"Practice of keeping s class of docu- 
ments secret is necessary for the proper 
functioning of the pubUc service.” 

Hence assuming for the moment that we 
have collateral evidence to determine the 
nature of the two documents, wlucdi how- 
ever in this case have already become 
public property, we are clearly of opinion 
that they are unpublished oiSda] records 
relating to affairs of the State and in ab- 
sence of a proper application through 
Court enabling the appropriate authority 
Itself to consider the question of public 
injury if these 'Ure disclosed, make these 
documents non-«Jirfent for judicial con- 
sideration in the pre^nt proceeding. We 
must not however be'^derstood to mean 
that the contents of th^ documents even 


if broved and permitted to be disclosed 
wiild establish the petitioner’s pleas in 
fhis case. 

fO. If these two documents go out ol 
conaderation. there is no case made_ out 
by the petitioner to bring his case within 
the second test laid down in Dhingra’s 
case (AIR 1958 SC 36), nor in the second 
and third propoations of SukhdeVs case. 
AIH 1961 SC 493. The order is in full 
oonfomuty with Rule 149 and it does not 
cast any slur or stigma on the petitioner. 
Th^ order cannot be said to be by way 
of punishment, as the petitioner, being a 
temporary employee, had no lien to U'e 
host. The termination is thus in exercise 
of the power conferred under Rule 149 ol 
the Railway Establishment Code and the 
order is not open to any valid objection 
bnder the law. 

ll. Mr. Ghose next contends that the 
order being in violation of Section 25-F 
of (he fndustn’af flisputes Act. is void an-f 
Illegal and as such should be quashed In 
our writ iurisdiction. In this context, he 
draws our attention to the amended 
Ru^ 149 by adding sub-rule (6) therein 
which runs as follows; — 

"6. Notwithstanding anything contain- 
ed to clauses (I). (2) and (4) of this Rule, 
if a Railway servant or apprentice is one 
to whom the provisions ol the Industnal 
Disputes Act 1947 apply, he shall be en- 
titled to notice or wages in lieu thereof 
in accordance with the provisiODs ol that 
Act.” 


He therefore contends that rinee the ter- 
mination in question is retrenchment 
Within the meaning of Section 2(oo) ol 
the Industrial Disputes Act, the provisions 
of flection 25-F thereof are clearly attract- 
ed. In this case. Mr. Ghose relied upon 
the State of Bombay v. Hospital Maadoor 
Sahha, AIR I960 SC 610. He submits 
that the Supreme Court has approved 
of the decision of the Bombay High Court 
holding that the orders which do not 
^mplv with the mandatory provisions of 
Section 25-F, were invalid and inopera- 
tive and did not interfere with the writs 
of mandamus issued by that Court. The 
learned counsel has failed to take note 
of the concession made by the appellants 
^at the case was one of retrenchment. 
^0 chief queriion that was canvass^ in 
that decision is one centering round the 
me^ng of industry under Section 2(j) 
Ol the Industrial Disputes Act. In the 
in^nt case, the respondents do not ad- 
mit that it is a case of retrenchment with- ' 
“the meaning of Section 2(oo) of the 
Act. The Supreme Court has interpret- 
ed the definition of retrenchment in Sec- 
wry 2(oo) In Hari Prosad Shibshankar 
Shukia V. A. D. Divikar. AIR 1957 SC 
IZI and has held that the ordinary mean- 
ing of retrenchment fulfils the requlre-l 
m^ts of Section 2foo). that Is to say I 
a portion of the staff or the labourf 
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jforce is discharged as surplus. The pre- 
Isent termination of the service of the 
petitioner is therefore not a case of re- 
trenchment within the meaning of Sec- 
tion 2{oo) and as such he cannot invoke 
the provisions of Section 25-F of the Act, 
which is mentioned in sub-rule (6) of 
Rule 149, sought to be invoked in his 
favour. The objection on this ground is 
therefore without any substance. 

12. In the result, the application fails 
and is dismissed, but we make no order 
as to costs. 

M. C. PATliAK, J. ; 13. I agree. 

Application dismissed. 
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(V 57 C 34) 

P. K GOSWAML C. J. AND 
D. M. SEN, J. 

Priyalal Barman, Appellant v. The 
State. Respondent. 

Death Reference No. 2 of 1970 and Cri- 
minal Appeal No. 6(J) of 1970, D/-27-5- 
1970, Ref. made by Dist. and S. J. Cachar, 
D/-20-1-1970 and judgment D/-12-1-1970. 

(A) Evidence Act (1872), S. 32(1) — 
Dying declaration — Evidentiary value 
of. 

The dying declaration is only a piece 
of untested evidence. It must, like any 
other evidence, satisfy the Court that 
what is stated therein is the unalloyed 
truth and the whole truth and that it is 
absolutely safe to act upon it. (Para 14) 

(B) Evidence Act (1872), Section 3 — 

Benefit of doubt — Dying declaration not 
satisfactory — Police investigation inade- 
quate and defective — Evidence not con- 
clusive — Benefit of doubt given to 
accused. (Para 16) 

(C) Assam Police Manual, Part V, (1968 

Edition), Rule 188 — Case diary without 
pagination — Various stages of investiga- 
tion not correctly entered — Diary held 
not in conformity with Rule 188 and 
created suspicion. (Para 18) 

(D) Criminal P. C. (1898), S._ 172(2) — 
Case diary of Police investigation — Its 
Use and value. 

Case diary is a very important docu- 
ment which has to be maintained in a 
faithfully regular manner. Although it 
cannot be treated as evidence in trial, the 
Court is entitled to peruse the same under 
Section 172(2). This duty to peruse is 
incumbent upon a Public Prosecutor and 
almost always so upon a Court trying 
serious offences. When the cases for 
prosecution and defence are both inade- 
quate the case diary enables the Court 
to discover for itself the material facts 
and arrive at truth in the interest of 
Justice. 

D. C. Chakraborty, for Appellant; T. N. 
Singh, Public Pros ecutor, for Respondent . 

GN/GN/D160/70/HGP/B 


^GOSWAML C. J. : — This is a case of 
triple murder which took place on the 
night of 18th April, 1969. The accused, 
a son, is said to have murdered his father, 
his step-mother and his step-brother, and 
he has been sentenced to death under 
Section 302. I. P. C. The accused has ap- 
pealed against his conviction and there is 
also the usual reference imder Section 
374. Cr. P. C. Both are taken up to- 
gether. The accused was also convicted 
under Section 457, I.P.C., but no separate 
sentence was awarded to him. 

2. There lived a man named Gopi- 
charan Barman, aged about 55 years, at 
village Ratanpur under Udharbond Police 
Station. He seems to be a substantial 
man, having land and granary and several 
houses within his homestead and has also 
allowed the accused, who is his son, to 
build another house for him (accused) 
within his compound. Gopicharan’s first 
wife is the mother of the accused who 
was driven away from his house while 
he was only three years of age. Gopi- 
charan had a second wife Bazodi who had 
a son Parimal, aged about 11 years. The 
accused’s mother since then resided at 
a place called Barbond about six miles 
from Ratanpur. The accused grew up 
and was serving in the Militarv Depart- 
ment and came to Ratanpur about two 
months prior to the occurrence and shar- 
ed his stay with his father as well as his 
mother. 'The accused built the fifth house 
near his father’s house at Ratanpur. On 
the previous day of the occurrence, Gopi- 
charan went to the accused’s house where 
heated altercation took place between 
the two. This quarrel was over a sum 
of Rs. 1400/- (evidence of P.W. 5). On 
the morning of the occurrence, when 
Ananta Kumar (P.W. 1) was going by the 
side of Gopicharan’s house, he heard a 
cry of distress — "Give me water, give 
water” — coming from inside the house. 
Ananta Kumar lives only hundred yards 
off from Gopicharan’s house and his wife 
was also coming out at that time. Having 
heard the scream, he went inside the 
compound and found Gopicharan lying 
dead at the court-yard 'smeared with 
blood’. ’The cry for water was coming 
from inside the house and Ananta Kumar 
asked his wife to give water and he went 
to bring people. He then returned with 
Pulin, Rajendra and Arun_ and found 
Gopicharan’s son Parimal lying dead on 
the bed. There was blood on his person. 
Bazodi, second wife of Gopicharan was 
Rung on the bed with bleeding injuries 
by the side of her dead son Parimal. It 
is said that Bazodi told them that at 
night their son Jaurang (accused) "came 
and cut his father, his brother and her- 
self”. IVhile Gopicharan and Parimal 
were already dead. Bazodi died on Sun- 
day, the 20th at 10 A.M.. the occurrence 
having taken place on Friday night. 
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3. Before the death of Bazodi. Ananta 
went to the Udharboud Police Station, 
eight miles away, and verbally reported 
the occurrence and the Sub-Inspector of 
Police recorded the same (Ext. 11 on 19th 
April, 1969 at 10-45 A.M. This first In- 
formation report mentions the name of 
the accused to be the assailant of all the 
three persons mentioned above. It aiw 
appears that Santa Barman. Member of 
the Gaon Panchayat and another person 
were present when Bazodi mentioned the 
name of the accused to Ananta Kumar 
for the first time when the latter came 
with these persons to find out what had 
happened inside the house. 

4. The police officer registered the case 

and took up investigation and after leav- 
ing the Police station at 11 A_hL. artiv^ 
at the place of occurrence at half past 
twelve. He found the dead body of 
Gopicharan lying in tte courtyard of 
the dwelling house near the verandah. 
His son Parimal Barman was found lying 
dead on the bed inside the house. He 
also found Bazo^ lying injured by the 
side of her dead son. According to the 
Sub-Inspector of Police (P.W. 10) "Bazodi 
Barman stated that on the night of pre- 
vious day, Jaurang forcibly entered the 
house and cut her, her husband and her 
son with a BhujaU”. He sent for the 
doctor who came and recorded a state- 
ment of Bazodi at his request. He held 
inquest over the dead bodies of Gort- 
charan and Parimal (Exts. 4 and 51 and 
he drew up also a sk^ch map with index 
(Exts. 6 and 6(1)). He also stated that 
"the statements of Bazodi taken by Arun 
Master and the doctor were hand^ over 
to me”. He came to know of the death 
of Bazodi on 20th and held inquest over 
her dead body (ExL 7). He had on the 
previous day sent the dead bodies of 
Gopicharan and Parimal for Post-mortem 
examination and sent the dead body of 
Bazodi for the same purpose on 20th. He 
seized an umbrella (Ext. I) and a naked 
lamp (Ext. ID, a bamboo door and a little 
blood soaked soil ffff at tie house 

of Gopicharan. After completion of the 
investigation, he submitted a charge- 
sheet. liie cross-exammatioa of this 
witness was only two sentences, namely 
"Baiodi Barman made all the statements 
In BengalL I recorfed her statement In 
English.” 

5 to 7. lAfter narrating the evidence 
given by P.Ws. 2. 3 and 4. Ms Lordship 
proceed^): P.W. 6 is Dr. S. K. Choudhury 
who held the post-mortem examination on 
the dead body of all the three deceased 
persons. He found the foUo\'^g injuries 
on the dead body of Parimal:' 

"One transverse indsed wound 
X brain cavity deep on the back 'of head. 

One Incised wound 4"x2"xr' on the 
back of lower part of left forearm. \ 


Fracture of oedpital bone and both 
paretal bones on the back of head mea- 
suring 5}"xl"x thickness of the bone. 

Membrane incised in the back of head 
nt^suring 5''xl"x thickness of membrane. 
Haemorrhage seen in the brain on back.” 
He also foimd on the dead body of Gopi- 
charan the following injuries: 

"One incised wound 6" x 2" x brain ca- 
vity deep on the left side of head 2” above 
the ear, placed longituffinally. 

One incised wound 6" x 5''x 1” on the 
back of right shoulder. 

Fracture of the left temporal bone and 
left parietal bone measiiring 5i"xli"x 
thicimess of bone. 

Membrane indsed on the left side mea- 
suring 6"xl"x thickness of membrane. 
Haemorrhage seen on the left side of 
brain." 

He noticed on the dead body of Bazodi, 
aged about 45 years; the following inju- 
ries: — 

"One incised wound 7" x 2" x 4” on the 
outer front and imer side of upper third 
of left arm. 

One incised wotmd 6i^x3^xJ” on the 
upper part of left side of back. 

Muscles, nerves and arterieS of upper 
third of left arm is cut There is frac- 
ture of left humerus on the upper third," 
Death of all the above three persons, ac- 
cording to the opinion of the doctor. Ss 
due to shock and haemorrhage caused by 
the injuries described. He also stat^ 
that aU the injuries on the three persons 
can be caused by a sharp cutting weapon 
like Bhujali. 

8. P.W. 7 Is Dr, Pabitra Kumar Singh 
Chaudhuri, who had examined Baajm 
earlier at 7-30 P.M on 19th April 1969 
on being requisitioned by the Police Offi- 
cer (P.W. 10), while she was yet alive and 
found two incised wounds noticed by the 
doctor P.W. 6 later. He iourtd her pulse 
weak, almost imperceptible, due to severe 
bleeding and that she was in a state of 
shock. He recorded her dying declara- 
tion marked Ext 3 on the requisition of 
F.W. Id. Accorrfmg fo fifin, she coufd 
very clearly understand what he wanted 
about the circumstances leading to the in- 
juries. He oouid also follow her distinct- 
ly. He "recorded just what she stated”. 
He read over the statement to her after 
recording the same and she admitted il 
fo be correct and put her thumb impres- 
sion. He recorded the statement after 
examination of the injuries. P.Ws. 8 and 
9 are the constables who escorted the 
dead bodies. 

9. The above Is all the evidence and B 
appears therefrom that Bazodi was the 
only person who could speak about the 
identity of the assailant and we find that 
there are two of her recorded statements 
Exts. 2 and 3. We have also the cvidmce 
of P.Ws. 1. 2. 3 and 4. besides P-Wa 7 
and 10 who deposed before the Com* 
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about_ the statement made by Bazodi im- 
plicating the accused. The learned Ses- 
sions Judge has relied upon the two dying 
declarations and also was satisfied that 
there was no possibility of Bazodi making 
any mistake about the identity of the cul- 
prit Relying on the evidence of P.W. 5. 
he also held that it might be on account 
of the quarrel over Rs. 1400/- that the 
accused came at night' and "committed 
this dastardly crime”. 

10. The most important point for con- 
sideration is whether we shall be justi- 
fied in relying upon the dying declara- 
tions as well as the statements which had 
been alleged to be made to the witnesses 
mentioned above. It is no doubt true 
that ^ at 10^5 A.M. on 19th April, 1969, 
the name of the accused appears in the 
first infQimation report lodged by P.W. 1 
who went to the Thana accompanied by 
P.W. 3. This fact is also corroborated by 
P.W. I in his evidence. One thing is 
however noticeable that P.W. 1 did not 
immediately go inside the house to ask 
the screaming wife as to what has hap- 
pened and how it happened. He left his 
wife there and came sometime afterwards 
with Arun, Pulin and Rajendra. the last 
two being not examined in the case. 
P.W. 1 states that when this time he went 
inside Bazodi made the statement impli- 
cating the accused and while he was there 
Santa Barman and Satyendra came and 
they heard what Bazodi said. (The trans- 
lation in the paper book of the evidence 
of P.W. 1 is wrong at places and I had 
to go through the Assamese deposition in 
original). P.W. 4 Atashi who was_ per- 
haps the first person to meet Bazodi and 
who gave her water in the morning, stat- 
ed as follows: 

"Bazodi said that at night Jaurang had 
come and had cut herself, her husband 
and her son wth a Bhujali". 

This witness was not examined in the 
committing court and for_ the first time 
examined before the Sessions Court on 
9-1-1970 and it is not even clear when 
Bazodi made that statement to her. On 
the other hand, the evidence of P.W. 2 is 
that Ananta came and called_ him and he 
was at that time with Sudhir, Pulin and 
others. He went to inform P.W _ 3, the 
Member, and others. Up to this time he 
does not speak about any statement made 
by BazodL He came later at 12 noon 
and found Santa Member (P.W. 3), 

Ananta (P. W. 1), Satyendra and others 
present at that place. He then stated 
tliat Bazodi was then speaking. Santa 
Barman asked him to record the state- 
ment. Then he recorded Ext. 2. 

11. From the above it appears that 
Ext. 2 which was recorded after 12 noon 
on the second visit of P.W. 2 contained 
the first written record of the statement 
of Bazodi talcen down after 12 noon in 
the presence of Santa and Ananta. In- 


deed Ext. 2 contains the signature of se- 
veral persons including Santa Barman 
and Ananta. If, therefore. Ext. 2 was 
recorded by Arun as stated by him after 
12 noon, there was no necessity for tliis 
recording, as according to the Police Offi- 
cer (P.W. 10). he arrived at the place of 
occurrence at half-past twelve on being 
informed of the occurrence by P.W. 1, 
who was even accompanied by Santa. 
Naturally, therefore, Santa and Ananta 
would have in all probability either ac- 
companied this officer from the Thana 
or, at any rate, would have arrived bade 
about the same time. Looking at Ext. 2 
now, it is written in Bengalee and the 
^iter’s signature appears as Arun Kumar 
Deb. There is also not too distinct 
thumb impression said to be of Bazodi 
taken by Anm Kumar. The dying deda- 
ration is (in) the following terms: 

"The statement of the injured: My 
name is Bazodi Bala Barman. My hus- 
band is Gopicharan Barman. On last 
Friday night after we slept, Jaurang son 
of Gopicharan Barman came about 12 or 
1 O’clock while we were asleep. The said 
Jaurang Barman was forcibly pulling the 
door. By (at?) this time, I lighted the 
lamp. Then Jaurang having entered the 
house put out the lamp and first cut my 
husband and thereafter me with a dao 
and thereafter my son and went away. 

I could recognise him. Finish — 19th 
April 1969 (Eng.).” 

This very witness, who recorded the 
statement, stated in his evidence as fol- 
lows; — 

"Bazodi said that at 12 P.M. or 1 A.M. 
at night, she had heard a sound coming 
from the door and had asked her husband 
to light a lamp. It was said that as soon 
as the lamp was lighted, Jaurang felled 
the door and entered the house, Bazodi 
further stated that Jaurang, having enter- 
ed the house, had put out the lamp. She 
stated further more that Jaurang, having 
put out the lamp, flashed with a torch 
and cut his father. She stated further 
more that after that he had cut Parimal 
with a Bhujali. She stated further more 
that thereafter Jaurang had cut herself 
(Bazodi).” 

P.W. 1 Ananta, who is said to be present 
at the time of recording of Ext. 2 does 
not mention about Ext. 2 and only stated 
in his evidence that "Bazodi said to us 
that at night their son Jaurang came and 
cut his father, his brother and herself”. 
P.W. 3 who was also present at the time 
of recording of Ext. 2, stated that "Bazodi 
said that she had heard a sound at the 
door and her husband had lighted a lamp. 
After a little while, accused Jaurang hav- 
ing broken and felled the door on the 
courtyard, entered the house and began 
to cut alL Bazodi stated that Jaurang 
had cut his father, his brother and her- 
self”, P.W. 10 also stated; 
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"Bazodi Barman stated that on the 
nifiht of previous day. Jaurang forcibly 
entered the house and cut her. her hus- 
band and her son with a Bhujali I sent 
for the doctor at Udharband. Ha^dng 
come, the doctor examined Bazodi and 
recorded a statement of Bazodi at my re- 
quest." 

He also stated that "the statements of 
Bazodi taken by Arun Master and the 
doctor were handed over to me. All these 
have been filed in this case.” 

12. Although it appears from the re- 
cords and case diary, the relevant seizure 
lists for seizing the documents Exts. 2 
and 3 have not been exhibited in the case. 
Yet the two relevant seizure lists are 
dated 19-4-69 and 26-4-69. that is to say. 
the police officer took possession of Ext 
2 on 19th April 1969 according to this 
unexhibited seizure list and his statement 
in Court, but he seized Ebrt. 3 on being 
produced by the doctor on 26lh April. 
1969, a week after the recording. It is 
therefore intriguing how he could state 
in his evidence that these two statements 
Exts. 2 and 3 were handed over to turn 
together on that day, which b the im- 
pression sought to be given In the evi- 
dence. Again. If the statement was re- 
corded by the doctor, whom he had requi- 
sitioned for the purpose, it is rather sur- 
prising that he would not take possession 
of Ext. 3 on the same day and left it to 
be s^ed after a week. This might not 
throw doubt about the recording of the 
statement Ext. 3 on the 19th April. 1969. 
hut only shows that Ext 2 may not have 
been recorded as stated by P.W. 2 Arun 
Kumar in his evidence. One cannot help 
doubting the dying declaration Ext 2 
for another reason. This statement does 
not appear to be ipsissima verba that is to 
say. in the words of the declarant She 
would never describe herself In the way 
recorded in the statement unless asked to 
do so. Further, she would not say in the 
very next morning of the occurrence "on 
last Friday night” when it happened 
only a few hours earlier. Beades. the 
signature of Arun Kumar (P.W. 2) and 
the endorsement of the thumb impreaaon 
of Bazodi appear to be not in one stUng. 
although Arun has stated in his evidence 
that the statement was read over to her 
and she admitted it to be correct and put 
her thumb impression then and there. 
\^ile the entire statement in Ext. 2 
written bv Arun gives the picture of a 
bold writing, his signature and his en- 
dorsement on this document written in 
different ink seem to be hesitant and fee- 
ble. it does not appear that this docu- 
ment was carefully noticed by either the 
delence counsel or by the learned trial 
Judge. Otherwise we would have found 
certain questions put to Arun Kumar in 
cross-examination or at least from the 
Court, 
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13. Let us now look at Ext 3, the 
second dying declaration which is to 
be written by the doctor on the request 
of the Police Officer, who must have been 
present at the time of recording, ihe 
statement herein runs as follows:— 

"Last night at about two, my son Jau- 
rang forcibly entered the house and first- 
ly cut my husband dead, then cut me and 
then cut my son ParimaZ dead. He cut 
all by Bhojali” 

The doctor, P.W. 7. has proved this Ext 
3 which he recorded at 7-30 P.tL on 19th 
April. 1969 when he came there on re- 
ceipt of information from the Police Offi- 
cer (P.W. 101. Although we do not dis- 
trust the doctor, who had written this 
document we cannot help thinking that 
the last sentence in Ext 3 "He cut all by 
Bhojali” was written not in the same ri^ 
ting. Even the thumb impressions in the 
document appear to have been taken on 
different occasions. Although the docu- 
ment is dated 19-4-1969 and is said to 
have been handed over to the Police Offi- 
cer the same day as noticed earlier, the 
document was seized on production by 
the doctor only on the 26th April. 1969. 

It is not known whether this discrepancy 
about the time when the document came 
to the possession of the Police may have 
something to do vrith the insertion of the 
last sentence in Ext 3. At any rate. If 
the earlier statement recorded in Eart. 2 
is absolutely true and safe, as deposed to 
by Ananta and corroborated by different 
witnesses who also gave oral evidence to 
the same effect the second document 
Ext 3 would lose much of the importance. 
We, therefore find that the whole case 
turns on the alleged statement of Bazodf 
implicating the accused as the assailant of 
herself as well as the other two deceased. 

14. The questions will require consi- 
deration before we are in a position to 
act on that statement Firstly, assuming 
that she had stated as recorded in the 
dying declarations and as deposed to by 
the witnesses, was it possible for her to 
recognise the assailant that night? For 
this purpose, it is necessary to compare 
the evidence of all the witnesses describ- 
ing the statements of Bazodi as also those 
rerorded in Exts. 2 and 3. The night was 
^d to be a stormy night and there was 
heavy downpour. The accused was not 
in the house of the deceased on that day 
but must have come from his mother’s 
ho<^ which is six miles away. The room 
inside, at the moment there was kno^ 
at the door, was dark and unless a lamp 
was lighted it was not possible for Bazo^ 
to have recognised the assailant She is 
not said to have stated that she recoO- 
nis^ him by any other means, say by 
yoi<». The question of lighting the 
lamp, therefore, is of some importance. 
Arun Kumar, who has himself recorded 
the dying declaration Ext 2 stated that 
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Bazodi has asked her husband to light 
the lamp. Even P.W. 3 Santa Barman 
stated that Bazodi stated that her hiisband 
lighted the lamp. On the other hand, 
the statement in Ext. 2 is that she lighted 
the lamp. It is, therefore, doubtful whe- 
ther the lamp was lighted at aU to enable 
Bazodi to recognise the assailant. This 
aspect did not receive due consideration 
from the learned Sessions Judge. It may 
not be overlooked that she is the step- 
inother of the accused. Although the 
father, advancing in age. seems to have 
Reconciled to allowing the son to come 
and reside near his house perhaps -ivith 
his mother in the same compound. Bazodi 
may not have taken all these develop- 
ments kindly. Besides, if, as stated by 
P.W. 5, a sum of Rs. 1400/- had been 
stolen and the father had altercated with 
him over it on the previous day. this 
fact also would be in the know of Bazodi. 
For these two reasons, if not for more 
which are undisclosed. Bazodi may have 
grudge and even strong suspicion against 
the accused whom she may even honestly 
think or imagine to be the dangerous 
miscreant of that night. It may not also 
be ruled out that when neighbours and 
other villagers, who naturally came in 
the morning on hearing of this horrible 
calamity, would start discussing to ^ the 
hearing of Bazodi to locate the assailant 
and with the informations available then 
and the play of feelings and reactions on 
the mind of Bazodi at that grievously 
distressing state of her mind, it is no 
wonder that the accused might be thought 
of as the possible culprit and that is how 
the name of the accused might have been 
broadcast leading ultimately to the lodg- 
ing of the first information report at the 
Thana against him. We are, therefore 
unable to place on the statement and 
declaration of Bazodi such reliance as 
would be necessa^ to enable us to con- 
vict the accused in a serious charge of 
this nature. The dying declaration is 
only a piece of untested evidence and 
must, like any other evidence, satisfy the 
Court that what is stated therein is the 
unalloyed truth and the whole truth and 
that it is absolutely safe to act upon it. 

15. On the top of that, the police in- 
vestigation is so inadequate and purpose- 
less that no attempt was made to produce 
any corroborating circumstances from any 
other source to establish the charge 
against the accused. There was no at- 
tempt to find out any foot-prints or fin- 
ger-prints of the accused about vyhich 
there was certainly some possibility. 
Secondly, there is no evidence about the 
conduct of the accused after the occur- 
rence if he was the murderer of his 
father and his step-brother at that stage. 
Neither the prosecution att^pted to ask 
the police officer any questions with that 
regard, nor did the police officer even 
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bother to state when, where and in whaS 
stete the accused was found and arrest- 
ed. The evidence of the mother of the 
accused who lives at Barbond would have 
also thrown some light about the accused 
whether he was absent from his house on 
that night. After all her husband had 
been murdered by somebody. Even it 
cannot be said that she would be hostile 
witness until her statement has been re- 
corded at least by the Police Officer. Her 
utility as a witness cannot be brushed 
aside by saying that she was at one stage 
driven out by her deceased husband. 
Certain things would have come to light 
from which the Court would have been in 
a Position to judge the truth of the charge 
against the accused. Since the prosecu- 
tion has not chosen to adduce any evi- 
dence regarding the conduct of the accus- 
ed. it may be presumed that there was 
nothing unusual in his conduct. 

16_. We are, therefore, clearly of 
opinion that the evidence produced in 
the case does not establish the charges 
framed against the accused. He is en- 
titled to benefit of reasonable doubt and 
is acquitted of the charges under Sec- 
tions 302 and 457, Indian Penal Code. 

17. It is necessary to observe that the 
dying declaration appears to be the be- 
all and end-aU of the investigation in this 
case and the police officers thought that 
they had no other duty in the matter. 
While the_ same together with an answer 
was supplied by the informant, the police 
did not make any effort on their part to 
confirm and arrive at the answer by 
means of a conscientious process of their 
own bringing credit to the force. 

18. Further, it does not give us the 
impression that the learned Sessions Judge 
perused the case diary of the police which 
he was entitled to do under the law. We 
have thought it our duty to go through 
the same and found to our surprise that 
Rule 188 of the Assam Police Manual, 
Part V (1968 Edition) does not seem to 
be complied with. That Rule requires as 
follows; — 

" The forms of case diary are 

issued in bound books of 100 forms each. 
Carbon paper is separately supplied and 
a tin slab to write on. 

Each form has a separate printed nxim- 
ber running consecutively through the 
book so that no two forms will bear a 
same number. Investigating officers will 
write their case diaries on these forms, 
placing one or two sheets of carbon paper 
underneath the original according to the 
number of copies required. On the con- 
clusion of an investigation the sheets of 
the original diary will be removed from 

the book and filed together 

The present case diary of such a serious 
case has no pagination and is not at all 
maintained in conformity with Rule 188. 
While going through the same, we find 
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the sei 2 ure of the seizure list Ext. 2 bein? 
noted as Item VI at 3 P.hL on 19-4-69. 
on the reverse of a certain page in carbon, 
although the reverse of the succeeding 
page contains endorsement No. V at 5 
P.M. the same day. Jt js further intri- 
guing that after five pages there is ano- 
ther endorsement VI at 7 P.M. of the 
identical day. These various stages of 
the investigation, which have to be re- 
corded faithfully, do not give the impres- 
sion of being correctly entered and one 
may naturally feel suspicious particularly 
because the seizure last E^ 2 which has 
not been even exhibited in this case has 
been entered in the case diary in sucli 
dubious manner. 

19. The case diary is a very important 
document which has to be maintained in 
a faitMullv regular manner. The con- 
tents of the diary cannot be treated as 
evidence in a trial but the Court is en- 
tfCIed to peruse the same under Sec- 
tion 172(21 of the Criminal Procedure 
Code to aid it in the trial. This duty is 
incumbent upon a Public Prosecutor and 
almost always so upon a Court trying a 
serious offence of this nature. Where 
prosecution and defence are both inade- 
auate. it will enable the Court to rise 
UP to the occasion and discover for itself 
the material facts and circumstances from 
the case diary, which can be brought to 
light through the witnesses examined in 
the case to arrive at the truth in the in- 
terert of Justice. 

20. We feel distressed to see these de- 
fects in the Investigation and hope the 
authorities will look Into the matter and 
take appropriate steps to remedy them. 

21. In the result, the Beference of the 
learned Sessions Judge Is rejected and 
the appeal is allowed. The conviction 
under Sections 302 and 457, Indian Penal 
Code, and the sentence of death are set 
aside. The accused sliall be set at liberty 
forthwith. 

D. fiL SEN. 3.-. 22.1 agree. 

Appeal allowed and 
reference reiected. 
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GOSWAMI, C. j, ; The dispute la tlds 
wnt application centres round the setUe- 
ment of Khoraghat Sand cum Gravel 
Mahal No. 1 of Dhubri division for 
years 1969-71. A sale notice dated 27th 
August. 1969 issued by the Divisional 
Forest O/Bcer. GoaJpara West Divisiofi 
under the provbions of the Assam Settle- 
ment of Forest Coupes and Mahab by 
Tender System Rules. 1967. inviting seal- 
ed tenders for settlement of the taid 
Mahal was published in ihe Assam 
Gazette on 17th September, 1969. The 
petitioner along with two others submit- 
ted their tenders. The petitioner was the 
highest bidder offering outright price of ^ 
Rs. 87,227/- for the Mahal and Respon- 
dent No. 5 offered a sum of Rs. 71.750/-. 
As the Mabal was for more than Rs 
50.000/-. the Governor was the final 
settling authority and by order dated 13th 
November. 1069, the said Mahal was 
settled with the respondent No. 5 at the 
highest bid offered by the petitioner, 
n^ely, Rs. 87,227/- for the entire peri^ 
The petitioner made a review oppUeatloo 
to the Governor against the settlement 
order and the same was rejected on 5Ui 
January. 1970. Hence this writ applica- 
tion under Article 226 of the Constitution, 
challenging the settlement order In favour 
of the respondent No. 5. 


2. Settlement of forest coupes and 
mahab by tender system b now govern- 
ed by Rules framed under Sections 33. 34 
and 72(6) of the Assam Forest Regub- 
tioii. VII of 1891, on 25th September. 
1967 and publish^ in the Assam Gszetts 
on 8th November, 1967. These Rules 
are called "the Assam Settlement of 
Forest Coupes and Mahals by Tender 
Syiiem Rules, 1967". hereinafter referred 
to as 'the Rules’. We should now notice 
aorue material provisions of these Rules. 
Rule 3 provides for a notice calling for 
tender for settlement of mahal and it 
shall be publbhed in the official gazette 
not less than 15 days before the last ^te 
fixed for submission of tender. 
provides for particulars to be included i n 
tho said notice. Rule 5 relates to earnest 
money. Rule 6. which b important, may 
be set out: 

**6. Tender and Its enclosures: — 

aj There shall be a separate 
each coupe or mahal with the requisu 
coUrt-fee affixed to it 

(2> Each tender shaU be In 
form prescrib^ In Schedule A below 
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the tenderer shall state in the tender his 
fun name and address and his father’s 
name (or husband’s name if the tenderer 
is a woman) and full address, with post 
office and telegraph office. 

(3) The tenderer shall also state in the 
tender the maximum outright price or 
the monopoly fee per rupee of royalty, as 
the case may be, which is (sic) prepared 
to pay for each coupe, or mahal, and shall 
also make a declaration as follows: — 

"I agree that I will not withdraw the 
tender offered by me during the time that 
will be required for intimation of accep- 
tance of the tender for coupe/mahal being 
given to me; nor will I withdraw it after- 
wards, should my tender be accepted. If 
I withdraw the tender, then I am liable 
to pay the whole sum of the tender or 
such amount on accoxint of deficiency as 
in the opinion of the Conservator of 
Forests, Assam may be considered neces- 
sary to make good the whole of the loss 
and damages that may be suffered by 
Government in consequence thereof, and 
I shall pay the same, and if I fail to pay 
it, then it will be recovered from me as 
arrear of land revenue.” 

(4) The tender shall be accompanied 
with the folio-wing documents, namely — 

(1) A copy of the treasury challan or a 
banlc draft evidencing deposit of the pre- 
scribed earnest money. 

(ii) An up-to-date income tax clear- 
ance certificate. 

(iii) & (iv) are not material for our pur- 
pose. 

(v) Documents evidencing financial 
soundness of the tenderer; 

Provided that such documentary evi- 
dence shall not be necessary in case of 
a tenderer who has been registered under 
any rule prescribed by the State Govern- 
ment for registration of forest contrac- 
tors, but in such case he shall furnish 
the particulars of his registration.” 

Rule 7 : "Any other conditions not in- 
consistent -with the rules: — The Autho- 
rity calling for tender may call for any 
other particulars from the intending ten- 
derer with a vie\v to identif-ying the ten- 
derer or to eliciting information about 
his financial soundness.” 

Rule 8: "Procedure for dealing _ with 
the tenders: — (1) After the scrutiny of 
■the tenders, the orders for acceptance of 
any tender shall be passed by the respec- 
tive competent authorities whose compe- 
tency shall be according to the delegation 
of financial powers under -the Assam 
Delegation of Financial Powers Rules, 
1960. 

(2) Where, according to -the limit of 
financial power under the Delegation of 
Financial Powers Rules, 1960, the officer 
receiving the tenders is not competent to 
pass order of acceptance of tender, he 
shall forward the tender papers with his 
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comments to his next higher authority 
for necessary action.” 

Rule 9 ; "Appeal and revie-w: — (1) An 
appeal shall lie, within 15 days from the 
date of issue of the order or acceptance 
of tender as follows: — 

(a) against the order passed by the 
Divisional Forest Officer, — to the Con- 
servator whose order in appeal shall be 
final. 

(b) against the order passed by the 
Conservator. — to the Governor of Assam, 
whose order in appeal shall be finaL 

(2) A petition shall lie to the Governor 
for review of his original order -within 15 
days from the date of issue of such order 
but no petition for re-view of appellate 
order of Governor shall lie. 

(3) X X X x”. 

Rule 10 : "No obligation to accept high- 
est or any tender: — There shall be no 
obligation on the part of the competent 
authority to accept the highest or 
any tender or to assign any reason for 
rejecting any tender.” 

The above are the material provisions 
which need consideration in deciding the 
present controversy between the parties. 

3. It is clear that settlement is to be 
regulated by the above Rules which it is 
not disputed are statutory. Under Rule 
6(4), it is necessary that the tender shall 
be accompanied with certain documents 
mentioned therein. Neither the peti- 
tioner nor the respondent No. 5 submit- 
ted any documents e-videncing their finan- 
cial soundness as required under Rule 
6(4) (v). The petitioner, on the other 
hand, submitted an affidavit testifying to 
his financial condition before the Minis- 
ter, Revenue and Forest, on 13th Novem- 
ber 1969. on which date the impugned 
order of settlement was made in favour 
of the respondent No. 5. It appears that 
neither in the order granting the settle- 
ment nor in the order rejecting the re- 
view application any question was raised 
about the defects in the tender on 
accoimt of non-compliance with Ride 6(4) 
(v). At any rate, both the petitioner and 
the respondent No. 5 are on the same 
boat on this score. It is, no doubt, true 
that the respondent No. 5 was the sitting 
lessee, but he has not submitted any certi- 
ficate of registration as forest contractor 
as required under the pro-viso to Rule 
6(4) (v). 

4. The main question, which is can- 
•vassed before us, is whether the Governor 
is entitled to settle the mahal in 
favour of respondent No. 5, not on his 
tender, but accepting the price mention- 
ed in the tender of the petitioner which 
is the highest price offered for the mahah 

5. When Rules are framed for settle- 
ment of these mahals, it is necessary that 
the settling authority acts in conformity 
with those Rules and the procedure laid 
do-wn therein. The scheme and the in- 
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tentlon disdosed In the elaborate rules 
noticed above provide for a wide pubU- 
dtv in the official gazette giving suffident 
time for submission of tenders which 
should be in the proscribed form. The 
tenders again cannot be entertained be- 
yond the hour fixed for the purpose, have 
to be opened then and there in the pre- 
sence of the public imless for spedal rea- 
sons the officer notifies otherwise in the 
office notice board. There is a gradation 
of officers for various tenders according 
to the price tendered. The settling 
authorities are not bound to accept the 
highest tender, nor any tender; nor to 
assign any reason for rejecting any ten- 
der. There is a right of one appeal only 
against the order passed by the Divirional 
Forest Officer to the Conservator and 
against that passed by the Conservator to 
the Governor. A petition for review of 
the Governor's original order is also pro- 
vided for. but no petition for review of 
the appellate order of the Governor shall 
lie. The tenders as well as the appeal 
and review application have got to be 
affixed with requisite court-fee. The ten- 
ders. therefore, under the Rules, have 
got to cont^ the necessary material In- 
formations accompanied with documents 
which the settling authority is required 
to scrutinise to find out the most suitable 
tenderer. It Is clear that whichever is 
the settling authontv. it is required to 
act in accordance with the procedure laid 
down under these Rules. \Vhat will be 
the legal effect in case any defect is 
noticed, while acting within these Rules, 
need not be considered In this case. What- 
ever that may be, one thing is absolutely 
clear that the settling authority has to 
find out the most suitable tenderer from 
all points of view in accordance with its 
honest and best judgment. It is in a 
sense unfettered in tills domain and in 
ateence of mala fides. this Court will not 
interfere with its discretion. That, how- 
ever, should make the position of the 
settling authority more responsible and 
difficult as it must not do anything which 
Is not contemplated under these Rules. 

C. The settling authority under Rule 
10, no doubt, (a) is not bound to accent 
the highest tender; (b) may or may not 
accept any tender. There ii however, no 
tertium quid a third course open to it. 
To borrow an ancient adage, the settling 
authority wants to draw from A's well 
with B's rope. The settling authority 
cannot substitute a new tender for the 
tender which is before it In other 
words, the Rules do not countenance 
direct or Indirect negotiation or dialogue 
between the settling authority and any of 
the tenderers on any accoxmt after the 
submission of the tender. The tender 
haa to be accepted as it ia. The tender 


must contain a definJfe price which ha: 
to be either accepted or rejected— ahoul 
which he has to give a de rlar atinn xmdei 
Rule 6(3). Otherwise, It would defeal 
the very object and purpose underlyinf 
these Rules and a settlement in disregard 
of this salutary principle envisaged in 
the Rules is invalid in the eve of law. 

7. It is manifest in this case that the 
settling authority, while granting the 
mabal to the responderjt No. 5. acted on 
a non-existent tender which is accepted 
beyond the prescnbed time. This is not 
permissible under the Rules. The object 
of inviting sealed tenders is to keep the 
price offered by various tenders secret 
and the method adopted by the settling 
authoritv in allowing one of the tenderers 
to raise the price in the manner done 
would run counter to the procedure laid 
down in these Rules besides giving rise 
to various speculations, rightly or wrong- 
ly. about the motive of the settling autho- 
ritv. The scheme of these Rules provid- 
ing for secrecy, as noticed above, and 
other requirements to be complied with, 
both by the tenderers as well as by the 
settling authorities, clearlv go to show 
that acceptance of a tender after allow- 
ing the tenderer, to raise his price is not 
contemplated under these Rules. In this 
connection, we feel tempted to quote the 
following passage from a decision of the 
Supreme Court in AIR 1954 SC 592, 
Guruswamy v. State of Mysore wherein 
the unanimous Court, dealing with sale 
of liquor licences, observed as follows: 

“The procedure of tender was not open 
here because there was no notification 
and the furtive method adopted of settling 
a matter of this moment behind the backs 
of those interested and anxious to com- 
pete is unjustified. Apart from all else, 
that in itself would in this case have re- 
sulted in a loss to the State 

But deeper considerations are also at 
stake, namely, the elimination of favouri- 
tism and nepotism and corruption; not 
that we suggest that that occurred here, 
but to permit what has occurred in this 
case would leave the door wide open to 
the very evils which the legislature in its 
wi^om has endeavoured to avoid.” 

■While quoting the above, we must not be 
understood to mean that we have any 
suspicion in this case in our mind of anVj 
malpractice on the part of the settling) 
authority. 

8. In the result, the petition Is allowed. 
The order of settlement in favour of the 
respondent No. 5 is set aside. Rule Nid 
Is made absolute. We make no order as 
to costs. 

IXaLSEN. J.; 9. I agree. 

Petition allowed. 


end 
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called the employee’s contribution. The 
liability to pay both the contributions in 
respect of every employee, whether em- 
ployed by him directly or through an 
immediate employer, is, however, cast on 
the principal employer by Section 40 and 
the principal employer is given the right 
to recover from the concerned employee 
the employee’s contribution, by deduc- 
tion from his wages. Sections 46 to 73 
deal with the various benefits available 
under the Act to insured persons and 
with other connected matters. 

18. The provisions relating to E. I. 
Court are contained in Chapter VI which 
deals with "Adjudication of Disputes and 
Claims” and comprises Sections 74 to 83. 
Section 74 enjoins the State Government 
to constitute an E. I. Court for each local 
area and to appoint to it as judges, such 
number of persons (possessing the pres- 
cribed qualifications) as it may think fit. 
Sub-sections (1) and (2) of Section 75 
enumerate the various matters to be de- 
cided by the E. I. Court. They consist of 
claims and questions under the Act re- 
garding which disputes may arise be- 
tween employers, employees _ and the 
Corporation and are to be decided in ac- 
cordance with the provisions of the Act. 
Section 75(3) bars the jiuisdiction of 
Civil Courts to decide or deal with any 
question or dispute covered by S. 75(1) 
and 75(2) or to adjudicate on any liabi- 
lity which by or under the Act is_ to be 
decided by the E. I. Court. Section 76 
deals with the territorial jurisdiction of 
an E. I. Court and the transfer of pro- 
ceedings from one E. I. Court to another. 
Section 77 provides that proceedings be- 
fore an E. I. Court shall be comrnenced 
by application and every such application 
shall be in such form, shall contain such 
particulars and shall be accompanied by 
such fee, if any, as may be prescribed by 
rules made by the State Government in 

■consultation with the Corporation. 

19. Section 78 which deals with the 
powers of the E. I. Court reads; 

"ui. (1) The Employees’ Insurance 
Court shall have all the powers of a Civil 
Court for the purposes of summoning and 
enforcing the attendance of witnesses 
compelling the discovery and production 
of documents and material objects, ad- 
ministering oath and recording evidence 
and such Court shall be deemed to be a 
Civil Court within the meaning of Sec- 
tion 195 and Chapter XXXV of the Code 
of Criminal Procedure, 1898. 

(2) The Employees’ Insurance Court 
shall follow such procedure as may be 
prescribed by rules made by the State 
Government. 

(3) All costs incidental to any proceed- 
ing before an Employees’ Insurance Court 
shall, subject to such rules as may be 
made in this behalf by the State Govern- 
ment, be in the discretion of the Court. 
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(4) An order of the Employees’ Insu- 
rance Court shall be enforceable as if it 
were a decree passed in a suit by a Civil 
Court.” 

20. Section 79 permits any application, 
appearance or act required to be made or 
done by any person (other than a wit- 
ness) to be made or done by a legal 
practitioner or by an officer of a register- 
ed trade union authorised in writing by 
such person or with the permission of the 
E. I. Court, by any other person so 
authorised. 

21. Section 80 provides that the E. I. 
Court shall not direct the payment of any 
benefit to a person unless he has made a 
claim (to the Corporation) for such bene- 
fit within twelve months after the claim 
became due and in accordance with the 
regulations made (by the Corporation) in 
that behalf. The proviso to the section 
empowers the Court to relax this condi- 
tion in appropriate cases. 

22. Section 81 provides that an E. I. 
Court may submit any question of law for 
the decision of the High Court and if it 
does so, it shall decide the question pend- 
ing before it in accordance with such 
decision. 

23. Section 82 lays down that an ap- 
peal shall lie to the High Court from an 
order of the E. I. Court only if it involves 
a substantial question of law and not 
otherwise: the period of limitation for 
such an appeal is sixty days and the pro- 
visions of Sections 5 and 12 of the Indian 
Limitation Act, 1908, apply to such ap- 
peals. 

24. Section 83 em.powers the E. I. 
Court to withhold payment of any sum 
directed to be paid by it where the Cor- 
poration has presented an appeal to the 
High Court against its order. 

25. It will be seen from these provi- 
sions that the E. I. Court is a creature of 
the Act, brought into existence for a 
specific purpose and has to discharge only 
such functions as are assigned to it under 
the Act. In deciding matters which 
come before it for decision, it has to 
apply the provisions of the Act and has 
no power nor can have any occasion, to 
administer the ordinary substantive law 
of the land. In conducting the proceed- 
ings before it, it has to follow such pro- 
cedure as may be prescribed by rules 
framed by the State Government and not 
the procedure followed by the ordinary 
Civil Courts. If the rules happen to 
prescribe the same or similar procedure 
as that of the ordinary Ch'il Courts, that 
would not change the legal position. The 
E. I. Court will • then be follou’ing that 
procedure because of the rules and not 
because it is a 'Court’ properly so called. 
The procedure may be altered by the 
State Government at any time by alter- 
ing or amending the rules or by replacing 
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them by fresh rules. The E. 1. Court 
exercises the powers of a Gvil Court for 
the purposes of summoning and enforcing 
attendance of witnesses etc. because 
those limited powers are specially con- 
ferred upon it by Section 78 of the Act 
and it is to be 'deemed to be’ a Civil 
Court for certain specified purposes be- 
cause the Act so provides. It has no 
power to execute its own orders. An 
order passed by it is enforceable 'as if it 
were’ a decree passed in a suit by a Civil 
Court. It is thus clear that the E L 
Court does not satisfy the tests laid down 
by the Supreme Court in Briinandan 
Sinha’s case, AIR 1956 SC 66. It is not, 
therefore, a 'Court' in the strict sense or 
in the accepted connotation of that term 
in legal parlance. It follows that it is not 
a 'Court’ for the purposes of the Limita- 
tion Act of 1963, and applications made 
to it are not covered by Article 137 of 
that Act. 

2G. Admittedly, there was no other 
provision of law prescribing any period 
of limitation for applications to the E L 
Court at the time when the applications 
with which we are concerned in the pre- 
sent case were filed and no Question of 
condonation of delay can therefore, arise. 

27. Mr. Govilkar for the appellants, 
submits that at any rate there were 
latches on the part of the respondent 
Corporation and that should be sufficient 
to refuse relief to it. The argument 
would have had some force if the relief 
sought by the respondent Corporation 
had been a discretionary relief; but that 
is not so. There is no dispute that if a 
proper application is filed before it and 
the claim is legally established, the Em- 
ployees' insurance Court has no discre- 
tion to refuse relief on the ground of 
latches. 

2S. In the result, both the apoeals fall 
and are dismissed with costs. 

Appeals dismissed. 
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(Evidence Act (1872), Ss. 101 to 101) — 
(Civil P. C. (1908), O. 6, R. 2). 

Section 16(1) creates an exemption in 
favour of infant factories and not in 
favour of persons who nm those facto- 
ries. %Vhether a particular establish- 
ment is an infant factory for the purpose 
of claiming exemption under S. 16 fl) of 
the Act. must primarily depend upon the 
facts and circumstances of each case. The 
mere circumstance that the ownership 
has changed hands, cannot justify the 
conclusion that the Act wU cease to 
apply to the particular establishment if 
prior to the change of hands, the Act was 
applicable to it (Paras 15. 16) 

H. a Cotton Mill, manufacturing textile 
goods since 1931 was ordered to be wound 
up on 17-12-1954 on creditor's petition. 
I^or to this the mill had discharged all 
its workers and the manufacturing opera- 
tions had come to an end. The plaintiff, 
a limited company pur^ased on 22-7-55 
from the official liquidator the mill with 
all the lands, buildings and stock in trade 
but ivithout the goodwill of the business 
or the assets of the mill as a going con- 
cern. The plaintilT Company commenced 
the manufacturing operations on 12-11- 
1935 The plaintiff filed a suit for decla- 
ration against the Provident Fund Com- 
missioner claiming exemption under Sec- 
tion 16(1} of the Act on the ground that 
the mill was renovated and set up on 12- 
11-1955 and the Act would not apply to 
Its establishment from that date for a 
penod of three years. 

Held that the provisions of the Art and 
the Scheme were applicable to the mill 
since the plaintiff had not established by 
evidence that a new factory was esta- 
blished on 12-11-1955. The burden of 
establishing that the exemption contained 
in Section 16(1) applied to the particular 
establishment was on the plaintiffs. It 
was not enough for them to say in the 
plaint, that they had brought in fresh 
capital or had renovated the old machi- 
nery or Aao' purefiasea' new macfiihery. 
Pleadings are not evidence, and therefore, 
the Court cannot assume the existence of 
ihe multifarious facts pleaded in the 
plaint. Misc. Appln. No. 389 of 1956. D/- 
5-11-1936 (Bom). Foil; AIR 1965 Mad 
508. Dissented from; AIR 1966 Mad 416 
(Overruling AIR 1965 Mad 508), Relied 
on. Case law’ reviewed, (Paras 14. 28) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 Gui 71 (V 55) = 

1968 I-ab 1C 342. New Ahmeda- 
bad Bansidhar Mills Pvt. Ltd. 

V. Union of India 27 

(X96C) AIR 1966 Mad 416 (V 53) - 
1966-1 Mad LJ 338. M/s. R. L 
Sahni and Co. v. Union of India 26 
(1963) AIR 1965 Andh Pra 200 
(V. 52) « 1965-2 Andh \VR 326, 

Jfazeena Traders (P.) Ltd. v. 
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Regional Provident Fund Commr. 
Hyderabad 27 

(1965) AIR 1965 Mad 508 (V 52), 

Vittaldas Jagannathdas v. Re- 
gional Provident Fund Commr. 25 

(1963) AIR 1963 Cal 513 (V 50) = 

1963-1 Lab LJ 96, Jamnadas 
Agarwalla v. Regional Provi- 
dent Fund Commr. W. B. 22 

(1962) AIR 1962 Puni 507 (V 49) = 

ILR (1962) 2 Punj 456, Regional 
Provident Fund Commr., Punjab 

V. Lalcsbmi Ratten Engineering 

Works Ltd. 24 

(1959) AIR 1959 Cal 783 (V 46), 

Vegetable Product Ltd. v. Re- 
gional Provident Fund Commr., 

W. B. 22, 27 

(1959) AIR 1959 Ker 3 (V 46) = 

1958 Ker LJ 631, Kunnath Tex- 
tiles V. Regional Provident Fund 
Commr. 27 

(1959) AIR 1959 Puni 27 (V 46) = 

(1959-60) 16 FJR 235. Hindustan 
Electric Co. Ltd. v. Regional Pro- 
vident Fund Commr. 23 

(1958) AIR 1958 Puni 55 (V 45) = 

59 Pun LR 559, Robindra Textile 
Mills V. Secy., Ministry of Labour, 

Govt, of India, N. Delhi 23, 27 

(1957) AIR 1957 Cal 702 (V 44) = 

61 Cal WN 694, M/s. Bharat Board 
Mills Ltd. V. Regional Provident 
Fund Commr. 21 

(195b) Misc. .A,ppln. No 389 of 1956, 

D/- 5-11-1956 (Bom). Chhaganlal 
Textile Mills Pvt. Ltd. v. Re- 
gional Provident Fund Commr. 19 

R. Jethmalani, for Appellants; R. J. 
Joshi i/b Little and Co., Attorneys, for 
Eesr"'ndent. 

CHANDRACHUD, J. This appeal 
arises out of a suit for a declaration that 
the provisions of the Employees’ Provi- 
dent Funds Act, 1952 (Act XIX of 1952), 
hereinafter called "the Act’’, cannot be 
enforced against the plaintiffs in regard 
to the factory established by them in the 
name of "Sayaji Mills No. 2”, at Ferguson 
Road, Bombay, until the expiry of three 
years from the 12th November, 1955. The 
plaintiffs also asked for a declaration that 
they are not bound to make any contri- 
bution to the Employees’ Provident Fund 
either under the Act or under the Em- 
ployees’ Provident Fund Scheme, 1952. 
The facts giving rise to the suit are these: 

2. Since about 1931. a Cotton Mill in 
Bombay run by Hirii Mills Ltd. used to 
manufacture textile goods. On a petition 
filed by their creditors. Hirii Mills Ltd. 
were ordf'red to be wound up under an 
order of this Court, dated 17th December, 
1954. On 22nd July. 1955, the plaintiffs, 
Shri Sayaii Mills Ltd., a public limited 
company registered under the Indian 
Companies Act, purchased the assets of 
the Hirji kHlls Ltd. for Rs. 42,80.000/-, 
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from the Official Liquidator. The con- 
veyance in favour of the plaintiffs was 
executed on the 5th of December, 1955. 
The break-up of the consideration shows 
that, Rs. 5,00,000/- was the price of the 
land, Rs. 10,62,000/-, the price of the 
structures and the balance viz., Rs. 27,18, 
000/-, the price of the plant, machinery 
and stock-in-trade. 

3. The plaintiffs neither acquired the 
goodwill of the business nor did they pur- 
chase the assets of the Hirji Mills Ltd., 
as a going concern. The manufacturing 
operations carried on by the Hirji Mills 
Ltd., had come to an end some time prior 
to 17th December, 1954 when the wind- 
ing up order was passed. The Mills had 
discharged their workers prior to the 
winding up order. 

4. After their purchase, the plaintiffs 
commenced the manufacturing operations 
on the 12th November, 1955. On the 28th 
February, 1956 the Regional Provident 
Fund Commissioner for this State, who is 
the defendant to the suit, made certain 
enquiries of the plaintiffs and called for 
the relevant information under the Act. 
The defendant then asked the plaintiffs 
to make the employers’ contribution to 
the Provident Fund under the Act. but 
the plaintiffs contended that they were an 
infant factory within the meaning of 
Section 16 of the Act and were, therefore, 
not liable to make contributions to the 
Provident Fund for a period of three 
years from the 12th November, 1955 when 
they commenced manufacturing opera- 
tions. This contention was rejected by 
the defendant, who by a letter of 12th 
December, 1956 called upon the plaintiffs 
to remit to him contributions payable by 
them under the Scheme framed under tlie 
Act. 

5. The plaintiffs thereafter filed a 
Writ Petition in this Court under Arti- 
cle 226 of the Constitution challenging 
the right of the defendant to enforce the 
provisions of the Act against them for a 
period of three years from the 12th Nov- 
e.Tiber 1955. That petition was with- 
drawn! and thereafter the plaintiffs 
brought the present suit. 

G. The learned Principal Judge of the 
City Civil Court, Bombay, who tried the 
suit, held by his judgment dated 12th 
December 1963 that the plaintiffs had not 
established a new factory on the 12th 
Nov'ember 1955 as alleged by them and 
that the provisions of the Act and the 
Scheme applied to them from the very 
dale that they commenced manufacturing 
operations, viz., the 12th November, 1955. 
The correctness of this judgment is chal- 
lenged by the plaintiffs in this appeal. 

7. For a proper appreciation of the 
question which arises for our decision, it 
would be necessary to notice some of the 
profusions of the Act. Section 1(3) of the 
Act. as it stood at the material time, pro- 
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vided that subject to the provisions con- 
tained in Section 16, the Act would apply 
(a) to every establishment which is a 
factory encaged m any industry specified 
in Schedule I and in which fifty or more 
persons are employed, and (b) to any 
other establishment employins fifty or 
more persons or class of such establish- 
ments which the Central Government 
may. by notification in the Official Ga- 
zette, specify in this behalf. Section 2(g) 
defines a "factory” to mean any premises 
in'duding the precincts thereof, m any 
pail of which a manufacturing process is 
being earned on or is ordinarily so earn- 
ed on. whether with the aid of power or 
without the aid of power Section 2(h) 
defines "Fund" to mean Provident Fund 
established under a Scheme Section 2(1) 
defines "Scheme” to mean a "Scheme” 
frj-med under the Act. Section 5 em- 
powers the Central Government to frame 
a Scheme to be called "the Employees' 
Provident Fund Scheme” for the esta- 
blishment of provident funds under the 
Act for employees or for any class of em- 
ployees and specify the establishments or 
class of establishments to which the said 
Scheme shall apply. This section further 
provides that there shall be established as 
soon as may be after the framing of the 
Seneme. a Fund in accordance with the 
provisions of the Act and the Scheme. 
Under Section 6, the employer’s contri- 
bution to the Fund has to be six and a 
auarter per cent of the basic wages and 
the dearness albwance for the time being 
payable to each of the employees. It is 
in regard to this contribution that the 
present dispute has arisen. 

8. Section 16 of the Act as it stood at 
the material time read as follows together 
with the marginal note; 

“Act not to apply to factories belong- 
ing to Government or local authority 
and also to infant factories. 

"16 (1) The Act shall not apply to 

(a) any factory belonging to the Gov- 
ernment or a local authority. 

(b) any other factory, established 
whether before or after the commence- 
ment of this Act. unless three years 
have elapsed from its establishment.” 

9. Sub-section (1) was substituted by 
Section 3 of the Employees’ Provident 
Funds (Amendment) Act, 1953 (Act X3GI 
of 1958) and thereafter it reads thus: 

"This Act shall not apply to any esta- 
blishment until the expiry of three years 
from the date on which the establishment 
is. or has been set up. 

Explanation. For the removal of doubts 
it is hereby declared that an establish- 
ment shall not be deemed to be newly 
snt up merely by reason of a change in 
Its location”. 

10. Section 16(1) was further amended., 
by Section 5 of the Employees’ Provddent 
Funds (Amendment) Act, 1960 (Act 46 


of 1960). Under Clause (a) of the amend- 
ed sub-section, the Act does not apply to 
an establishment registered under the Co- 
operative Societies Act. The Act does 
not apply to any registered Co-operative 
Societies employing less than fifty per- 
sons and working without the aid of 
power Under clause (b) of the amended 
sub-section the Act docs not apply to any 
other establishment employing 50 or 
more persons or twenty or more but less 
than fifty until the expiry of three years 
in the case of the former and five vears 
in the case of the latter from the date on 
which the establishment is or has been sot 
up The explanation to the sub-section is 
retained. 

11. It shall have been noticed that 
though Section 16(1) has undergone these 
amendments, the basis of exemption has 
remained substantially unaltered in so 
far as the factories like the one before us 
are concerned. 

12. The Question which we have to 
consider is whether bv reason of the 
plaintiffs having purchased the assets of 
the Him Mills on 22n<J July 1955 and by 
reason of their having commenced manu- 
facturing operations under their own aus- 
pices on the 12th of November 1055, the 
Act will not apply to them until the ex- 
piry of 3 years from the date on which the 
factory was established. i.c.. from the 
12th of November 1935 It Is common 
ground that the relevant date for the 
purposes of Section 16(1) is not the date 
on which the plaintiffs purchased the 
factory, nor the date on which the con- 
veyance was executed in their favour, 
but the date on which they commenced 
manufacturing operations. 

13. It IS urged by Mr. Jethmalani, 
who appears on behalf of the plaintiffs, 
that beuveen the 17th of December 1954, 
when the High Court passed the winding 
UP order against the Hirji Mills Ltd, and 
the 12th of November, 1955 when the 
plaintiffs commenced manufacturing ope- 
rations. a factory, as defined by S»'c. 2(g) 
was not in existence, and therefore, a 
new factory must be held to have been 
established on 12th November 1955. Ac- 
cording to the learned counsel, Ilirjl 
Mills Ltd , which had to suffer an order 
of liquidation, had stopped manufactur- 
ing operations for an indefinite period 
and the possibility of resumption of those 
operations within a foreseeable period 
could not have been envisaged with rea- 
sonable certainty. The Mills had dis- 
charged all of their workers, end there- 
fore. not only was no mnnufncturins pro- 
cess carried on. but the workers with 
who^c co-operation alone such a process 
could have been resumed, were also dis- 
diarged, and therefore, the identity of 
the establishment was completely dcs- 
tros'td even prior to the order of winding 
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up. It is finally said that the plaintiffs 
renovated the mills, brought in new 
capital, re-employed only 65 to 70 per 
cent of the old workers and that too on 
fresh terms and conditions of service, and 
therefore, the factory established by the 
plaintiffs on the 12th November, 1955 is 
an infant factory which would attract the 
application of Section. 16(1). 

14. We are unable to accept this argu- 
ment. In the first place, it is necessary 
to clarify that no evidence was led by 
the plaintiffs to show that they had in 
fact renovated the old Mills or that they 
had brought in new capital. Mr. Jeth- 
malani says that the averments made by 
the plaintiffs in paragraph 3 of the plaint, 
that they had put in their own capital, 
that they had brought new machinery, 
that they had renovated the old machi- 
nery, that they had employed new staff 
and workmen, entered into fresh com- 
mitments for supply of raw materials, 
made new arrangements for the sale of 
finished goods and commenced production 
qf goods of an entirely different type, were 
not traversed by the defendant in his 
written statement. Now, by paragraph 7 
of his written statement the defendant 
denied that the factory set up by the 
plaintiffs on 12th November. 1955 was a 
new factory within the meaning of the 
Act. The defendant also denied that on 
the closure of the Hirii Mills Ltd., the 
provisions of the Act had ceased to apply 
to the factory run by them, because ac- 
cording to the defendant, the Act would 
apply to the factory irrespective of the 
closure of the Mills. The burden of esta- 
blishing that the exemption contained in 
Section 16(1) applied to the particular 
establishment was on the plaintiffs. It 
was not enough for them to say in the 
plaint that they had brought in fresh 
capital or had renovated the old rnachi- 
nery or had purchased new machinery. 
Pleadings are not evidence, and therefore, 
|we cannot assume the existence qf the 
'multifarious facts on which the plaintiffs’ 
'counsel relies. 

15. The importance of considerations 
such as those referred to by the plaintiffs 
in paragraph 3 of the plaint _ is that 
whether the exemption under Section 16(L 
of the Act can apply, i.e., whether a parti- 
cular establishment is an infant factory, 
must primarily depend upon the facts and 
circumstances of each case. The mere cir- 
cumstance that the ownership has changed 
hands, cannot iustify the conclusion that 
the Act will cease to apply to the parti- 
cular establishment if prior to the change 
of hands, the Act was applicable to it. 

IG. Section 1(3) (a) makes it clear that 
Eubiect to the provLions contained in Sec- 
tion 16. the Act applies to every establish- 
ment which is a factory engaged in anv 
industry specified in Schedule I and in 
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which fifty or more persons are employ- 
ed. It was conceded by Mr. Jethmalani 
before us that the requirements of Sec- 
tion 1(3) (a) are satisfied in this case, that 
is, that the establishment run by the 
plaintiffs is a factory, that the factory is 
engaged in an industry specified in 
Schedule I and that fifty or more persons 
are employed in the factory. Section 16(1) 
creates an exemption in favour of infant 
factories, not in favour of new or infant 
owners. In terms, the exemption is creat- 
ed by the statute in favour of factories 
and not in favour of persons who run 
those factories. The circumstance, there- 
fore, that the Hirji Mills Ltd., changed 
hands cannot give to the plaintiffs the 
benefit of the exemption contained in Sec- 
tion 16(1). 

17. The fact that Hir.ii Mills went into 
liquidation does not mean that the factory 
had ceased to function for all time or that 
by reason of the winding up order the 
prospect of the resumption of the manu- 
facturing process by the factory could not 
be envisaged. It is well known that des- 
pite a winding up order the Liquidator 
can be empowered to run the business and 
even after the winding up order is passed, 
instances are not lacking, particularly in 
regard to textile Mills, v.’here the manu- 
facturing process is permitted to be re- 
sumed in pursuance of a Scheme framed 
by the Court in consultation with the cre- 
ditors of the Company. In the first place, 
therefore, the plaintiffs have failed to esta- 
blish that they either brought fresh capi- 
tal or new machinery or that they reno- 
vated the machinery so as to iustify the 
conclusion that the identity of the old 
establishment was destroyed. Secondly, 
the old establishment cannot be deemed 
to have been closed for an indefinite 
period. 

18. There are a series of decisions of 
various High Courts on the point which 
arises before us. The decisions are so uni- 
form that one can risk the proposition 
that it is settled law that the exemption 
under Section 16(1) cannot apply merely 
be reason of a change in the ownership of 
a factoi-y. 

19. The starting point of almost 'all of 
these decisions is an um'eported deci- 
sion of Justice Tendolkar of this Court, 
in Misc. Appln. No. 389 of 1956, D/- 
5-11-1956 (Bom). Tliere, a Company 
called the Chalisgaon Shri Laxminarayan 
Mills Co. Ltd. carried on business of 
manufacturing textiles in their mills 
known as the Chalisgaon Shi'i Laxmi- 
narayan Mills. The Company was order- 
ed to be v.'ound up at the instance of the 
creditors in August 1951. In March, 1952 
the Liquidator gave a lease of the Mills to 
Messrs. Kotak and Co. for a period of 
three years from 1952 till 1955. On the 
termination of the Nase, the lessee dis- 
chai-ged all the employees and paid them 
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their dues fully, including the provident 
fund standms to their credit. On the 28th 
February, 1955 the Liquidator granted a 
lease to Babulal Shrivallabh for a period 
of one year from the 1st of Jfarch, 1955 
to 29th February. 1956. The lease, inter 
aha, provided that the lessee shall not be 
liable in respect of any liabilities of the 
Mills incurred prior to the 1st of March, 
1955 and that they shall work the Mills as 
a new concern and not as successors of 
either the lessors or of Messrs Kotak and 
Co The new lessees, viz. Messrs Babu- 
lal Shrivallabh, entered into possession on 
13th of March, 1955 and announced by a 
notice that workers would be recruited on 
a new and purely temporary basis and that 
no worker will be enPtled to any benefit 
that may have accrued to him for his pre- 
wous service m the Mills. The lessees 
applied for and obtained a licence under 
the Factories .Act tor workine the Mills. 
Pending their contention before the Re- 
gional Provident Fund Cormmssionet that 
the Act will not apply to them lor a 
period of three years after the date on 
which they started the manufacturing pro- 
cess. the Liquidator sold the Mdls to them 
on the 4th of September, 1956 There- 
after they floated a private Limited Com- 
pany and transferred the f.tills to that 
Company. The correspondence with the 
Regional Provident Fund Commissioner 
was continued by the Company and when 
the Regional Provident Fund Commis- 
sioner finally intimated to it that it would 
not be entitled to the exemption under 
Section 16(1), It filed a Writ PetiUon which 
was heard by Tendolkar, J. 

20. The learned Judge rejected the con- 
tention of the Company that the Mills 
ceased to be established when the liquida- 
tion order was passed, that they ceased to 
be established for a second time when the 
lease of Kotak and Co. emsired or that the 
new establishment was .set up when 
Messrs. Babulal Shrivallabh obtained a 
fresh lease. After referring fo the provi- 
sion contained in Section 1(3) of the Act, 
the learned Judge says: 

"The important point to notice about 
this provision is that the Act is made ap- 
plicable to factories and not to the o\^^lera 
thereof: or. in other words, it applies to 
factories irrespective of who the owners 
from time to time may be”. 

The learned Judge proceeds 

"The question is whether the order of 
liquidation and the consequent temporary 
discontinuance of business until a lease 
■was granted to Kotak and Corapany has 
the consequence of making the factory 
v.hich ivas established cease to be esta- 
blished. In my opinion the ansn'er to this 
question must be in the negative A tem- 
porary cessation of the oclmties of an 
established facton' cannot lead to the result 
that the factory ceases to be established 
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for the purposes of the Employees' 
Provident Funds Act, for if it did, the 
dass of employers who spare no ingenuitv 
in seeking to deprive the employees of all 
the benefits conferred upon them by statute 
would have convenient handle wherebs 
the activities of an established factory 
have to be discontinued for a few monthe 
in order to deprive the employees of Ihe 
benefits under the Employees’ Provident 
Funds Act I take it that the establish- 
ment of a factory involves that the factory 
has gone into production and no more 
— but once it goes into produc- 

tion. a temporary cessation of its activi- 
ties. for whatever reasons that cessation 
takes place, cannot, in my opinion, take 
the factory out of the category of an 
established factory for the purposes of the 
Employees' Provident Funds Act.” 
Towards the conclusion of his judgment, 
the learned Judge says that- 

" even a complete change in the 

whole body of employees cannot make a 
factory which is established, cease to be 
established. In any event, the Employees’ 
Provident Funds Act is a beneficial legis- 
lation for the benefit of the employees and 
every construction of its provisions which 
would defeat the obiect of the legislation 
and lead to an evasion, must be reiected, 
unless the clear language of the Act leave 
no option to the Court but to accept such 
an interpretation.” 

We are in respectful agreement with this 
view. 

21. This decision has been uniformaUy 
followed by various High Courts and we 
must briefly notice those decisions. In 
M/s. Bharat Board hlills Ltd. v. Regional 
Provident Fund Commr., AIR 1957 Cal 
702 the learned Single Judge observ'cd: 

'The date of establishment of a factory 
is the date when the factory starts its 
manufacturing process The fact that a 
new company or concern subsciqucntly 
takes over or acquires the factory does 
not shift the date at the establishment ol 
tho factory to the date of its taking over 
or acquisition; nor does the fact that the 
factory had ceased to produce goods for a 
certain time and resumed production after 
ceitain bnel interv’als result in extinction 
of the old factory and establishment of a 
new factory”. 

In this case Messrs. Bharat Board J>Iill3 
Ltd., had purchased macliiner^’ from ano- 
Uicr Company, viz. India Paper and Board 
Mills Company under an agreement dated 
12th October 1950. Under a sale dated 
the iSfh October, 1950 Messrs. Bharat 
Board Mills Ltd. also purchased a struc- 
ture along vith some lands They ob- 
tained a certificate of incorporation and 
commenced business on 31st July. 19^®- 
Thev' had not purchased the goodwli of 
the India Paper and Board MilLs Company. 
They did not take over the liabilities of 
that Company and what was more, the 
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awards' of the Industrial Tribunal which 
decided certain disputes between the 
factory and its employees and between 
the previous and present owners thereof, 
treated the purchasers as a new concern. 
In spite of these facts, the contention tliat 
the purchasers were entitled to the benefit 
of exemption contained in Section 16(1) of 
the Act was rejected by the learned Judge. 

22. The same view has been taken in 
Vegetable Products Ltd. v. Regional Pro- 
vident Fund Commr. W. B., AIR 1959 Cal 
783, which also relies on the judgment of 
Tendolkar, J. and in Jamnadas Agar- 
walla V. Regional Provident Fund Commr. 
W. B., AIR 1963 Cal 513, which follows the 
earlier decision in. the Bharat Board Mills’ 
case. In the Vegetable Products’ case, the 
business of manufacturing vegetable oils 
was carried on by a company prior to 
December, 1951. In February, 1952 the 
Company was ordered to be wound up. In 
December, 1953, the Official Liquidator 
sold the factory. The contention of the 
purchasers that they had established a 
new factory after their purchase when 
they started manufacturing operations was 
rejected by the learned Judge even though 
there was a time-lag of nearly two years 
betrveen the cessation of its business by 
the old company and the commencement 
of their business by the purchasers. 

23. Justice Tendolkar’s Judgment has 
been followed consistently by the High 
Court of Punjab also. In Robindra Textile 
Mils. V. Secy. Ministry of Labour, Govt, 
of India, New Delhi, AIR 1958 Pimj 55 
Bishan Narain J. says: 

"Neither the Act nor the scheme pro- 
vides tests for determining when a factory 
can be said to have been established and 
it is therefore, necessary to examine the 
provisions of the Act and the Scheme to 
find out the intention of the legislation”. 
The learned Judge refers to the definition 
of the "factory” in Section 2(g) and con- 
cludes that the change of ownership can- 
not start a fresh date of the establishment 
of a factory, nor even the fact that sub- 
sequently, the original machinery was re- 
conditioned. According to the learned 
Judge, the emphasis in the Scheme is on 
the factory which carries on manufacturing 
process and on the employees who are the 
■beneficiaries under the Act, and the ex- 
emption cannot apply merely because the 
factory has changed hands. The same 
view has been taken by Mr. Justice 
Grover, as His Lordship then was, in 
Hindustan Electric Co. Ltd. v. Regional 
Provident Fund Commr., AIR 1959 Punj 
27. In that case the Government of India 
sold a factory belonging to it on the 17th 
February, 1955. The Regional Provident 
Fund Commissioner called upon the pur- 
chasers to contribute to the Provident 
Fund but they contended that they esta- 
blished the factory after their purchase in 
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October. 1955 and, therefore, they would 
be entitled to the protection available to 
the 'infant factories’ under Section 16(1) 
of the Act This contention was rejected 
on the ground that the date of the esta- 
blishment of a factory is the date when 
the factory starts its manufacturing pro- 
cess and the fact that a new company or 
concern subsequently takes over acquires 
the factory, does not shift the date of the 
establislunent of the factory to the date 
of its being taken over. The period of 
three years under Section 16(1) was held 
to begin from the date of the original 
establishment of the factory and not from 
the date when the purchasers started 
manufacturing operations. 

24. This judgment went in appeal in 
Regional Provident Fund Commissioner, 
Punjab V. Lalcshmi Ratten Engineering 
Works Ltd., AIR 1962 Punj 507 where a 
Division Bench, consisting of Dulat J. and 
Dua, J. (as His Lordship then was) af- 
firmed the view of Grover, J. in regard 
to the interpretation of Section 16(1) of 
the Act. The learned Judges held that 
what was exempted by Section 16 was 
only the factory which was not establish- 
ed for more than three years. If the fac- 
tory was being used for manufacturing 
purposes long before the new purchasers 
acquired it, it could not be said that the 
factory was not established for more than 
three years. 

25. The only decision which has struck 
a discordant note is that of Anant- 
narayanan, J. in Vittaldas Jagannathdas 
V. Regional Provident Fund Commr., AIR 
1965 Mad 508 in which it was held: — 

"that an establishment means an 
"Organised body of men maintained for 

a purpose” Where, therefore, ' 

on the entire complex of facts of a given 
case, it can be concluded that the legal 
entity "the establishment” had come 
totally to an end. and was succeeded by 
a fresh legal entity, then that fresh en- 
tity is the entity to which the Act applies 
as a first impact and, if that entity is en- 
titled to infancy protection, that protection 
will have to be granted as a matter of 
course, even if it happens by coincidence 
to have employed a large part of the per- 
sonnel of the previous establishment”. 

That was a case of a lease of a cinema 
house and the learned Judge held that on 
the termination of the old lease of the 
talkies a new establishment must be deem- 
ed to have come into existence so as to 
attract the exemption of Section 16(1). 
With respect we are unable to agree with 
this decision. In the case of a lease of a 
cinema house, it would, in our opinion, be 
difficult to hold that the new lessee who 
conducts the same business has set up a 
new establishment so as to be able to 
claim the exemption under Section 16(1). 

If a new lessee or a new purchaser comes 
on the scene one may say that a new con- 
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cem has come into existence. What is, 
however, relevant for the purposes of 
Section 16 is not whether it is an old or 
a new concern, but whether it is a new 
establishment. 

26. The decision of Anantanarayan. J. 
was overruled by a Division Bench in M/s. 
R L Sahni and Co. v. Umon of India. AIR 
1966 Mad 416, while hearing an appeal in 
another matter. The learned Chief Jus- 
tice who delivered the Judgment of the 
Bench says that the exemption under Sec- 
tion 16(1) is available to the establishment 
as such and not to the owner or the lessee 
or the manager thereof It cannot be 
postulated that each time there is a change 
of hands, a new establishment comes into 
existence. In taking this \new, the Divi- 
sion Bench has followed the decision of 
the High Courts of Calcutta and Punjab, 
to which we have referred earlier. 

27. A Division Bench of the High Court 
of Kerala in Kunnath Textiles v. Regional 
Provident Fund Commr., AIR 1959 Ker 3, 
a Division Bench of the High Court of 
Andhra Pradesh m Nazeena Traders (P) 
Ltd. V Regional Provident Fund Commr. 
Hyderabad. AIR 1965 Andh Pra 200 and 
a single Judge of the High Court of Guj- 
rat in New Ahmedabad Bansidar Mills 

Ltd. V Union of India. AIR 1968 Cuj 
71. have taken the same view. The deci- 
sion of the Kerala High Court is not ap- 
posite to the point before us because there 
the existing owmers had resorted to a sub- 
terfuge lor evading their liability under 
the Act The Judgment of the Andhra 
Pradesh High Court does not refer to pre- 
vious authorities, but learned Judge of 
the Gujarat High Court has relied on the 
judgment of Tendolkar. J. and on AIR 
1058 Punj 55 & AIR 1959 Cal 783. to which 
we have already referred. 

28. In the result, we hold that the pro- 
visions of the Act and the Scheme are ap- 
plicable to the plaintiffs They are. there- 
fore. liable to make their contribution to 
the Employers’ P^o^^de^t Fund The 
decree, passed by the learned Judge is ac- 
cordingly confirmed and the appeal Is dis- 
missed with costs. 

Appeal dismissed. 


AIR 1970 BOMD.AY 424 (V 57 C 73) 
PALEKAR AND TULZAPURKAR. JJ. 

Rustom K. Karanjia and another. Plain- 
tiffs V. Krishnaraj hi. D. Thackersey and 
others, r'efendants. 

Appeal No. 2'' of 19'5 and Suit No. 319 
of 19-'. D/- 22-7-1960. 

(A) Torts — Libel — QuaiiHcd privi- 
lege — I’rivtlcged occasion — fact that 
subject-matter k of general public im- 
portance not sufficient — Party must have 

duty to communicat e to the public. 

KN/1M.TJ864/DHZ/M 


C. M. D. Thackersey A.I.R. 

_ It is not sufHcient to attract the protec- 
tion of qualified privilege that the sub- 
ject-matter is one of general public inte- 
rest The person or the newspaper who 
wants to communicate to the general pub- 
lic must also have a duty to communicate, 
and the person to whom the communica- 
tion IS made must have a corresponding 
duty or mterest to receive it. 'The prin- 
ciple on which the privilege is based is 
that such communications are protected 
for the common convenience and welfare 
of Society. 

(Paras 21. 22) 

The journalist like any other citizen 
has the right to comment fairly and, if 
necessary, severely on a matter of public 
interest, provided the allegations of facts 
he has made are accurate and truthful, 
however defamatory they may be other- 
wise. Since his right to comment on 
matters of public interest is recognized by 
law. the journalist obviously owes an ob- 
ligation to the public to have his facts 
right Where the journalist himself 
makes an investigation, he must make 
sure that all his facts are accurate and 
true, so that if challenged, he would be 
able to prove the same. Public interests 
are better served that w’ay. Case law 
discussed. iPara 25) 

(n> Torts — libel — Qualified privilege 
— Malice — Burden of proof — Durden 
is <>n plainlilT 

Malice in law, which is presumed in 
every false and defamatory statement, 
stands rebutted by a privileged occasion. 
In such a case, in order to make a libel 
actionable, the burden of proving actual 
or express malice is always on the plain- 
tiR. Malice in that sense means making 
use of a privileged occasion for an indirect 
or improper moUve. Such malice can be 
proved in a variety of ways, inter alia 
(i) by showing that the writer did not 
honestly believe in the truth of the alle- 
gations. or that he believed the same to 
be false (ii) or that the writer is moved 
by hatred or dislike, or a desire to injure 
the subject of the libel and is merely 
using the privileged occasion to defame 
and (iii) by showing that out of anger, 
prejudice or W’rong motive, the writer 
casts aspersions on other people, reckless 
whether they are true or false. (1930) 1 
KB 130 & (1892) 1 QB 431, RcUed on. 

(Para 2C) 

(C> Torts — Defamation — Damages — 
Damages arc compensatory and not puni- 
tive. 

Damages for defamation are purely 
compensatory. There is no room for 
Importing the concept of exemplary or 
punitive damages except in two well-de- 
fined categories of cases The first cate- 
po^ is of those cases where the plaintiff 
is injured by the oppressive, arbitrary or 
unconstitutional action by the executive 
or the servants of the Government. The 
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second category is comprised of those 
cases in which the defendant’s conduct has 
been calculated by him to make a profit 
for himself which may well exceed the 
compensation payable to the plaintiff. 
"V^ffiere a newspaper is the defendant, it 
cannot be said without more that the 
publication has been made with a view 
to make profits. Aggravated damages 
may be awarded within the compensatory 
principle if there has been anv kind of 
high-handed, oppressive, insulting or con- 
turnacious behaviour by the defendant 
which increases the mental pain and suf- 
fering which is caused by the defamation 
and which may constitute iniury to the 
plaintiff’s pride and self-confidence. But 
these elements cannot be taken into con- 
sideration to award what are in law puni- 
tive or exemplary damages. (19f.41 1 All 
F.R 3ti7 .t' (1964) 3 All ER 94V. Relied on. 

(Paras 38. 41) 

(D) Torts — Defamation — Damages — 
Damage to reputation — Diminution in 
esteem and extent of mental distress to 
be considered. 

In an action for defamation, the wrong- 
ful act is damage to the plaintiff’s reputa- 
tion. The iniuries that he sustains may 
be classified under two heads : (i) the con- 
sequences of the attitude adopted to him 
by other persons as a result of the dimi- 
nution of the esteem in which they hold 
him because of the defamatory statement; 
and (ii) the grief or annoyance caused by 
the defamatory statement to the plaintiff 
himself. It is damages under this second 
head which may be aggravated by the 
manner in which, or the motives with 
which, the statement was made or per- 
sisted in. The presence of the plaintiff 
in the wdtness-box gives the iury or the 
judge an opportunity, which the Appellate 
Court does not have, to form their view 
of his personality whether he is a parti- 
cularly sensitive man, and to assess the 
grief and annoyance which it would cause 
him as a sort of person they thought him 
to be. (1964) 3 All ER 947, Relied on. 

(Para 42) 

(E) Torts — Defamation — Damages — 

Exemplary damages awarded by trial 
Court when not due — High Court in 
appeal has power ana duty to inteifere 
with the decree for damages — (Letters 
Patent (Bom.), Cl. 15). (Para 43) 

(F) Torts — Defamation — Damages — 
Power of appellate Court to interfere. 

Appellate Courts are, and should be, 
most reluctant to interfere with the as- 
sessment of damages for defamation by 
the trial Judge hut, that is so, because 
the latter has a unique opportunity of 
seeing the parties before him when equat- 
ing the two incommensurables, viz., the 
diminution in esteem and the mental di^ 
tress of the plaintiff. Where the plaintiff 
has not entered the \vitness-box or exa- 
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mined anybody for proving the same, the 
Appellate Court is in no worse position 
than the trial Judge in making the pro- 
per assessment. Even otherwise, what 
are proper damages is always a matter of 
impression. (Para 45) 

(G) Torts — Defamation — Damages — 
Costs of the litigation cannot be included 
in damages — (Civil P. C. (1908), S. 35). 

The costs between an attorney and 
client are very much more than the costs 
between party and party, and costs actu- 
ally incurred are much more than the 
costs awarded by the decree. But this 
consideration is extraneous to the ques- 
tion as to what damages are to be award- 
ed for the injury caused. A party com- 
plaining about a tort like libel can only 
ask compensation for the injury sustain- 
ed. It cannot include any part of the 
costs. Costs have to be decreed only in 
accordance with the rules of the court. 

(Para 46) 

(H) Torts — Defamation — Damages — 

Plea of justification entirely viven up — 
Evidence relating to justification cannot 
he reconsidered for purposes of mitigation 
of damages. (Para 47) 

(I) Civil P. C. (1908), O. 41, Rr. 4 and 
33 — Defamation — Damages — One de- 
cree against all defendants — Variation in 
appeal must he even against defendant 
not appealing. 

There must be one verdict and one 
judgment against all for the total damages 
awarded. What the plaintiff is entitled 
to receive is a sum representing the dam- 
ages that he has suffered from a single 
wrong inflicted by all. There cannot be 
two decrees for different amounts in res- 
pect of the same libel. The fact that one 
of the defendants has not appealed is not 
of much consequence in view of the prin- 
ciples underlying Rules 4 and 33 of 
Order 41. (Para 49) 

(J) Civil P. C. (L»nS), S. 33 — Costs — 

.\ppeal on t\^o grounds — On one ground 
arguments going on for 22 days and ap- 
pellant failing — -yppellant succeeding 
partially on the other ground — Held if 
appellant had ronfined his areuments onl.y 
to second ground appeal would have I'cen 
disposed of in not more than five or siv 

days — Hence, appellant should pay four- 
fifth of the costs of appeal to respondent 
and hear his o'wn costs. (Para 50) 
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A. S .Chari with L. M. Zaveri and L. R. 
Chari I/b Kantilal Parekh and Co. &3li- 
dtors. for PlaintifTs; M. J. Mistree with 
P. P. Khambata and S. P. Lharucha IA> 
MuUa and MuIIa and Cragie. Blunt and 
Caroe. Solicitors, for Defendants. 

PALEKAR, J. : — This appeal by defen- 
dants 1 and 2 arises out of a libel suit filed 
by the plaintiff-respondent No. 1, on the 
original side of this Court in rwpect of 
an Article published in the English Week- 
ly ’'Blitz” in its issue of 24th September 
1960. The plaintiff sought to recover 
Rs. 300000/- as general damages and pray- 
ed for an injunction. A decree has be^ 
passed for the full claim with costs and 
future interest against defendants 1, 2 
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and defendant T«o. 4 who is respondent 
Ko. 2(a) in the appeal. 

2. The plaintiff is a prominent busi- 
nessman and industrialist of Bombay. At 
the time of the suit he was a partner in 
a firm which had been carrying on the 
business of Managing Agents of four 
textile mills. He was a Director of the 
Bank of India and of several other well- 
krwjwn companies. He was also the 
Chairman of the Textile Control Board 
which had been set up by the Govern- 
ment during the last World War. rie was 
also the Chairman of the Indian Cotton 
Mills Federation. 

3. Defendant No. 1 is the Editor of 
the ’’Blitz” and has accepted responsibi- 
btv for the Article referred to abova 
Defendant No. 2 is a Private Limited 
Company which owns the newspaper. 
Original defendant No. 3, with whom we 
are no longer concerned, was the printer 
of the issue of the “Blitz”, but 
since at an early stage of the suit he 
tendered an apology, the plaintiff with- 
drew his suit against him. Defendant 
No 4 was joined subsequently in the suit 
as a joint tort-feasor since it was. princi- 
pally. upon material furnished by him 
and with his agreement that the article 
was published in "Blitz”. 

4. The plaintiff claimed that the 
Article aforesaid, which is separately ex- 
hibited as Exhibit 6. was grossly defama- 
tory of him. The whole of the Article 
was reproduced In the plaint. He alleg- 
ed that the allegations and imputations 
made in that Article along with the seve- 
ral innuendoes set out in detail in the 
plaint were false and malicious, and as a 
result of the same, the plaintiff was in- 
jured in his character, credit and reputa- 
tion and in the way of his business and 
had been brought into the public hatred, 
contempt and ridicule, ‘^erefore. he 
alleged, he had suffered damages which 
he assessed at Rs. 3, 09.080/-. As the Arti- 
cle itself showed that the defendants con- 
templated publishing a series of similar 
articles. ' the plaintiff further asked for a 
permanent injunction. 

5. The suit was, prindpally, contested 
by defendants 1 and 2. Tliat the Article 
was defamatory was not seriously disput- 
ed. The principal defences offered were, 
(i) justification (ii) fair comment on a 
matter of public interest; and (iii) quali- 
fied privilege. It was also contended that 
the damages claimed were excessive and 
disproportionate. 

6. After a trial, which, we are told, 
went on for 101 days, in which most of 
the evidence was produced by the defen- 
dants and very little on behalf of the 
plaintiff, the learned Judge negatived the 
three defences referred to abow. • and 
holding that the plaintiff had been grossly 
defamed by that article and punitive 
damages were awardable in this case. 
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decreed the full claim of damages of 
_Es. 3,00,000/- -with costs. He also gave the 
injunction asked for. 

7. It is from this decree that the pre- 
sent appeal has been filed by defendants 
1 and 2. Learned counsel for the appel- 
lants did not press their appeal against 
the finding of the learned Judge on the 
pleas of justification and fair comment, 
but confined their argmnents to the plea 
of "qualified privilege”. They also press- 
ed the plea that the damages awarded to 
the plaintiff were excessive, dispropor- 
tionate and imreasonable. 

8. The defence of "qualified privilege” 
is set out in the written statement at para 
11 A and is as follows- 

"HA. Without prejudice to the afore- 
said contentions of the defendants and in 
the alternative, these defendants say that 
the said Article appearing in the issue of 
Blitz dated 24th September I960 is pro- 
tected as being on an occasion of qualified 
privilege in that the defendants honestly 
and ^vithout any indirect or improper mo- 
tive and for general welfare of society- 
published the said Article as it was the 
duty as Journalists to do and believing 
the allegations contained in the said arti- 
cle to be true.” 

Mr. Chari in his address assured us that 
he would stick to this defence as set out 
in the written statement. The law with 
regard to "qualified pri^dlege”, which 
holds good to this day, has been stated by 
Parke. B. in Toogood v. Spyring. (1834) 
149 ER 1044 at p. 1049, as follows : 

"In general, an action lies for the mali- 
cious publica-tion of statements which are 
false in fact, and ininrious to the charac- 
ter of another (vdthin the weU-knovm 
limits as to verbal slander), and the law 
considers such publication as malicious, 
unless it is fairly made by a person in 
the discharge of some public or private 
duty, whether legal or moral, or in the 
conduct of his own affairs, in matters 
where his interest is concerned. In such 
cases, the occasion prevents the inference 
of malice, whicli the law draws from un- 
authorized communications, and affords 
a qualified defence depending upon the 
absence of actual malice. If fairly war- 
ranted bj^ any reasonable occasion or 
exigency and honestly made, such com- 
munications are protected for the com- 
mon convenience and welfare of society, 
and the law has not restricted the right 
to make them within any narrow limits ” 

9. Before w'e proceed to determine 
v.'hether the Article containing defama- 
tors' allegations was published on a privi- 
leged occasion, we have to see what pre- 
cisely the Article w'ould convey to_ its 
reader. See the speech of Lord Reid at 
page 153 in Levis v. Daily Telegraph, 
Ltd., (1963) 2 All ER 151. 

10. The first thing to be noted v/hile 
reading the Article is that the Article is 


not an attack on the personal or private 
character of the plaintiff. The attack is 
directed against the business organisation 
going by the name of "House of Thacker- 
sey” of which, it is alleged, the plaintiff 
is the head. According to Mr. Chari, the 
Article is not an aimless literary composi- 
tion. The writer under the pen-name of 
"Blitz’s Racket-Buster” wanted to expose 
in a series of articles, first how this 
"House of Thackersey”, that is, the busi- 
ness organisation, consisting, principally, 
of the plaintiff, his brothers, their waves 
and close relations and friends, built up, 
thanks to the official position held by the 
plaintiff as the chairman of the Textile 
Control Board — a vast Empire of wealth 
by — having recourse to unlawful and 
questionable means, invol-ving tax-evasion 
on a colossal scale, financial jugglery, im- 
port-export-rackets, and customs and 
foreign-exchange violations. Secondly, he 
wanted to suggest that owang to condi- 
tions prevailing at the time and o-wing to 
the enormous power and prestige -wield- 
ed by the plaintiff, investigations into the 
operations of the "House” got bogged 
down for years leaving the "House of 
Thackersey” free to acquire great wealtli. 

11. According to Mr. Chari, the seve- 
ral indiwdual allegations made in the 
article are merely incidental or subsidi- 
ary and fall squarely in the general pat- 
tern of the two purposes mentioned above. 
The main part of the Article begins with 
a historical narration giving some details 
about the "House of Thackersey.” It is 
mentioned there that the business carried 
on by this "House” was on the brinlc of 
disaster in 1933 but it got a boost like any 
other business in the early War years. 
The plaintiff’s position in the textile trade 
was recognised by the Government who 
appointed him as the Chairman of the 
Textile Control Board. This gave the 
plaintiff a chance not only to further the 
interest of his satellite concerns but also 
to exert pressure to smother investiga- 
tions made wdth regard to the operations 
of the "Thackersey House” and the plain- 
tiff’s personal involvement as a Director 
in the affairs of the Sholapur Mills Owang 
to the inaction of Government, and being 
emboldened by such inaction, the "House 
of Thackersey” was left free to build its 
vast cartel and mint untold v/ealth. That 
w'as the position of the "House of Thac- 
kersev” before it embarked, according to 
the Article, on a career of building a 
financial empire 

12. This empire was built by the 
"House” by embarldng on a new line of 
business in the import-export field Bogus 
factories and firms were brought into 
existence with a \iev.' to wangle fabulous 
licences for unlawfully importing ait- 
siUr yarn. This yarn w’as sold through 
the media of these bogus factoric.s Enor- 
mous profits were made in these transac- 
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tions which were concealed by finanrial 
jugglery which enabled the "House of 
Thackersey" to evade income-tax. which, 
with penalty, was computed at Rs 4.66 
crores In order to manage these opera- 
tions on a large scale, bank credits were 
obtained from obliging banks by the two 
firms of China Cotton Exporters and 
Laxmi Cotton Traders which had been 
recently started. Laxmi Cotton Traders 
was supposed to be practically owned and 
managed by the ladies of the house-hold 
who knew little business. The Article 
suggested that these concerns were really 
the Concerns of the plamtifl. and enor- 
mous credits had been obtained from the 
banks not on the standing of the Concerns 
themselves but on the standmg of the 
plaintiff who had become, m the mean- 
time. a Director in a couple of Insurance 
Firms, two Banks, and several other Con- 
cerns for this purpose. 

18. That was one way how the "House 
of Thackersey” accumulated vast wealth 
in India Another way to which they had 
recourse was to accumulate large funds 
of foreign currency m foreign countnes 
which the "House of Thackersey" sur- 
reptitiously brought into India in viola- 
tion of Customs and Foreign Exchange 
Regulations This part of the case, how- 
ever. was reserved for the Article to be 
published m the next week. "Blitz” pro- 
mised that m the next Article, it would 
narrate (i) how these funds were brought 
to India from China and even Pakistan; 
fii) how the Reserve Bank, the Finance 
Ministry end the Special Police Establish- 
ment got the scent and started Investiga- 
tions way back In 1953-M (ui) how in- 
vestigations had still remained incom- 
plete. (ivl how investigating officers were 
frequently transferred; and (v) how one 
officer, just on the eve of leading a mass 
police raid on the 'Thackersey Empire” 
unfortvuiatelv met with a fatal car-acci- 
dent. 

14. Special reference was also made 
to the inaction of Government with re- 
gard to tax evasion by pointing out in the 
first two paragraphs of the Article that 
though income-tax evaded together with 
penalty was computed at about Rs. 4.66 
crorcs and the case had passed through 
the Finance Ministry during the regimes 
of three successive Finance Ministers, 
Government had not succeeded in collec- 
ting the amount. t>n the other hand, it 
is suggested in paragraph 3 that the vast 
Industrial Empire of the Thackerseys con- 
tinued to flourish and prosper, while its 
supreme boss, the plaintiff, as the Chair- 
man of the Indian Cotton Mills Federa- 
tion lorded over the entire textile-trade 
and openly defied the Government's plans 
to reduce cloth prices. 

15. Thus, on a reading of the Article. 
Mr. Chari submits, the several allegations 


and imputations in the Article complained 
of as defamatory were made in the con- 
text of dealing %vith two principal objects 
of the Article, one being to show how an 
influential business organisation amassed 
wealth by unlawful and questionable 
means, and secondly, how. when a probe 
into their unlawful activities was under- 
taken. the investigation somehow got 
bogged dovsTi for years on end with no 
tangible results. 

16 It as Mr. Chari submits, these 
were the objects with which the Article 
was wntten — and we shall assume for the 
purposes of his argument that it was so — 
there is no escape from the conclusion, 
that the subject-matter of the Article was 
of great public interest. The public are 
vitally interested in being assured that 
great concentration of wealth which is 
discauraced by Clauses <b) and (c) ot 
Art 39 ot the Constitution does not 
take place, and if it does, eittier because 
of Government's inaction or because of 
deliberate violation of the law on the part 
of any business organisation, the public 
have a legitimate interest to know about 
it If again, owing to corruption, ineffi- 
ciency or neglect on the part of the State 
investigating machinerv. offenders are not 
speedUv brought to book, that would also 
be a matter of vital public interest. 

17. Mr. Chari, therefore, contends that 
this particular situation gave the neivs- 
paper "Blitz” a privileged occasion, that 
is to say, an occasion giving rise to a duty 
on the part of the newspaper to address 
a communication to its readers, the citi- 
zens of India, who were interested in 
receiving the communication. Therefore, 
any defamatory matter incidental to the 
subject-matter of the communication was 
protected by law unless express malice 
was proved by the plaintiff. 

I”. On the other hand, it ^^■as contend- 
ed bv Mr. Murzban Mistry. on behalf of 
the plaintiff. Respondent No. I. that a 
priiileged occasion cannot be created by 
a person for himself to enable him to 
publish a defamatory statement which he 
ernnot sustain or justify. According to 
him. a man publishLng. without under- 
taking an obligation to justify, that on 
his own investigation he had found a 
public officer to be corrupt cannot claim 
immunUy from liability for defamation 
by saving that he published it on on occa- 
sion of qualified privilege. If the con- 
trary y.'cre true, he urged, public or pri- 
\’ate life would become impossible, be- 
cause^a journalist claiming to invertig.ite 
for himself facts about an individual in 
Ids private or public affairs would be en- 
titled to publish crossly defamatory 
Etater-ents about him on the ground of 
public interest and claim protection under 
the mincipln of Qualified privilege. ?.Ir. 
piiblirbrd with any -•'uch high purpose, 
Mistry does not agree that the Article was 
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but in order to meet the argument of Mr. 
Chari, he is prepared to assume that the 
Article was published in the public inte- 
rest. But in his submission, the law does 
not permit publication of a defamatory 
matter even in the public interest when 
the journalist is not in a position to show 
that he has any duty to communicate the 
defamatory matter to the general public. 

Vi. The proposition for which Mr. 
Chari contends, when reduced to general 
terms, would be that, given a subject- 
matter of wide public interest affecting 
the citizens of India, a newspaper pub- 
lishing to the public at large statements 
of facts relevant to the subject-matter, 
though defamatory in content, should be 
held to be doing so on an occasion of 
qualified privilege. 

211 In our opinion, such a broad pro- 
position is not recognized by the law. The 
question arose before the Court of Appeal 
in England in Adam v. Ward, (1915) 31 
TLR 299 (CA). In that case. Major 
Adam, as Member of Parliament, made 
certain defamatory observations about 
Major-General Scobell relating' to the 
latter’s discharge of his official duties. 
Scobell was the Brigadier and Major 
Adam’s superior when Major Adam for- 
merly held a commission in the 5th Lan- 
cers being a regiment commanded by Sco- 
bell. While Major Adam enjoyed abso- 
lute immunity for his speech made in 
Parliament, Major-General Scobell could, 
under the statutory regulations, only ap- 
peal to the Army Council to make an in- 
quiry into his own conduct. The Ai-my 
Council made the necessary inquiry and 
absolved Major-Geheral Scobell from all 
blame. The Secretary of the Army 
Council. Ward, made the communication to 
Major-General Scobell and the same was 
published by Ward in all the newspapers 
through the usual media. This commu- 
nication contained some references to 
Major Adam. They were admitted to be 
defamatory. The libel action commenced 
by Major Adam against Ward_ on the 
basis of this publication was resisted by 
Ward on the ground of qualified privilege. 
In the judgment delivered by Lord Jus- 
tice Buckley, in which the other two Lord 
Justices concurred, it was distinctly ac- 
cepted that the matter was of general 
public interest. The question was whe- 
ther, assuming that the matter was of 
general public interest. Ward had any 
duty to communicate to the general pub- 
lic. Dealing with this question. Lord Jus- 
tice Buckley observed — 

"Involved in this question of duty is the 
question of the subject-matter being such 
as there exists a duty to communicate. 
If the communication be to the public, 
this question mav be whether the matter 

is matter of public interest In 

Cox V. Feeney, (18G2) 4 F and F 13 at 


p. 18 a dictum of Chief Justice Tenterden 
is quoted in the following terms — 

"A man has a right to publish, for the 
purpose of giving the public information 
that which it is proper for the public to 
know.’’ 

With great respect, I doubt whether 
there is contained in those words an ac- 
curate statement of the circumstances in 
which a_ privileged occasion arises for the 
publication of matter interesting to the 
public. I am not prepared to hold that 
the publication even by a public body of 
its proceedings or conclusions in a matter 
of public interest is on that account and 
without more privileged. Purcell v. Sow- 
ler. (1877) 2 CPD 215 is, I think an autho- 
rity to the contrary. I doubt whether in 
Mangena v.' Wright, 25 TLR 534 = (1909) 2 
KB 958 Mr. Justice Phillimore was right 
in saving, at p. 978, that "where the com- 
munication is made by a public servant 
as to a matter within his province, it may 
be 'the subject of privilege in him’ if 
those words are intended to convey that 
those facts without more will create a pri- 
vileged occasion.” 

It is clear, therefore, that Lord Justice 
Buckley was clearly of the opinion that 
the mere fact that the subject-matter was 
of general public interest did not afford 
any protection to the publisher, because 
he proceeded — 

"More, I think, is wanted. But the fol- 
lovdng proposition, I think, is true that if 
the matter is matter of public interest and 
the party who publishes it owes a duty to 
communicate it to the public, the publi- 
cation is privileged, and in this sense 
duty means not a duty as matter of law, 
but, to quote Lord Justice Lindley’s words 
in Stuart v. Bell, 7 TLR 502 = (1891) 2 
QB 341, at p. 350, 'a duty recognized by 
English people of ordinary intelligence 
and moral principle, but at the same 
time not a duty enforceable by legal pro- 
ceedings, whether civil or criminal’. It 
is upon these principles, I tliink, that I 
have to determine whether in the present 
case the publication was upon a privileg- 
ed occasion 

21. It is clear from the above observa- 
tions of Lord Justice Buckley that the 
Court was clearly of the opinion that it 
was not sufficient to attract the protection 
of qualified privilege that the subject- 
matter is one of general public interest. 
The person or the newspaper who wants 
to communicate to the general public 
must also have a duty to communicate, 
and if no such duty, apart from the fact 
that the matter is one of public interest, 
can be spelt out in the particular circum- 
stances of the case, the publication could 
not be said to be upon a privileged occa- 
sion. This case went in appeal to the 
House of Lords and is reported in Adam 
cn Ward. (1917) AC 309 (PL). It is note- 
worthy that the proposition put forward 



430 Bom. iPrs. 21-22] R. K- Karanjia v. K. M D. Thackersey (Palekar J.] A. LB. 


in the iudsment of Buckley L.J. was not 
only not disapcroved by the House of 
Lords, but, in fact, the whole arRument 
turned upon the question whether Ward 
had a recognizable duty to perform to the 
public. On the facts, the House of Lords 
agreed with the view taken m the Court 
of Appeal and held that Ward had a duty 
to commuiucate the same to the public, 
because it was only in vindication of the 
character of Major-General Scobell, which 
had been unjustly and unfairly attacked 
in Parliament. In fact. Lord Dunedin m 
his speech at p 324 observed — 

"He (Major-General Scobell) is bound 
to refer the matter to the Army Council 
and await their verdict The verdict is 
in his favour What would that avail him 
unless there was a right in the Army 
Council to publish the result at which 
they had arrived" If it were not so. then 
the absolute privilege of the House of 
Commons, intended to safeguard the Li- 
beity of discussion would be really turn- 
ed into an abominable instrument of op- 
pression.” 

On a more or less similar grounds the 
other Law Lords accepted that Ward, as 
the Secretar> of the Army Council, had 
a duty to communicate the subject-matter 
to the public If it were the law that 
given a subiect-matter of great public 
interest everyone has an Interest or duty 
to communicate and to receive the com- 
munuation, then it would not have been 
necessary for both the courts, viz the 
Court of Appeal and the House of Lords, 
to deal with the question at great length 
as to whether Ward, the Secretary of the 
Army Council, had a duty to communi- 
cate. We may here further note that 
while examining the law on the question 
of qualified piivilege Lord Atkinson in 
his speech at p. C34 has clearlv defined 
when a privileged occasion arises. He 
observed. — 

a privileged occasion is, in re- 
ference to auaVified privilege, an occariim 
where the person who makes a communi- 
cation has an interest or a duty, l«ral. so- 
cial. or moral to make it to the person to 
whom it is made, and the person to whom 
it is fo made has a corresponding interest 
or duty to receive it. This reciprocity is 
essential 

Nothing turns upon the question as to 
whether a matter is of general public 
interest. The real question is whether 
the person maldng the communication has 
a duty or interest and whether the per- 
son rccei\ir.g the communication has a 
corresponding interest or duty. 

22. The duty aforesaid giidng rise to a 
pnrilcged occa'^ion may arise in a variety 
of wavs, and it would bo idle, as pointed 
out by Lord Buckma<ter LC. in London 
Association for Protection of Trade v. 
Greenlands. Ltd. (lOIR) 2 AC 15, to put 
any limits on the same. However, ft is 


always necessary to remember in that 
connection the observations of Parke, B. 
in (1834) 149 ER 1044 already referred 
to which not only define what a privileg- 
ed occasion is but also the principle on 
which it is based. The principle is[ 
that such communications are protected 
for the common convenience and welfare! 
of society. Where the common conveni-j 
^cc and welfare of the society are not 
involved, no occasion could be regarded 
as a privileged occasion. It is for this 
reason that qualified privilege is denied 
to a defamatory statement in a newspaper. 
For example, in The Globe And Mail Ltd. 
V. Boland. 22 Domimon LR (2d) 277, the 
Full Court of the Supreme Court of 
Canada held — 

"While newspapers may rely on the 
defence of fair comment in publishing al- 
legedly defamatory statements about a 
candidate's fitness for office during an elec- 
tion campaign, they cannot invoke the 
defence of qualified privilege in so publi- 
shing defamatory statements.” 

It was further pointed out fn that case— ^ 

’There is no such duty on a newspaper 
during an election campaign as to permit 
it to defame a candidate, subject to liabi- 
lity only jf express malice Is shown,” 

In that case, the editor of the daily news- 
paper "Globe K Mail" wrote an editorial 
on 27th May 1957 containing alliyjatfons 
defamatory of the plaintiff Boland who 
was a candidate for election to the Fede- 
ral Assembly from Parkdale constituency 
in the City of Toronto. The Editorial 
commented on his fitness for office with 
certain innuendoes. In the suit filed by 
Boland, the newspaper put forward the 
plea of qualified privilege. It pleaded that 
it was the duty of the defendant news- 
paper to publish and in the interests of 
public to receive the communications and 
comments with respect to the candidature 
of Boland, the plaintifl. and by reason of , 
this, the words complained of were 
published under such circumstances and 
upon such occasion as to render them 
privileged. The learned Inal Judge 
upheld the pleas of qualified privilege in 
the following words: 

"I have come to the conclu''ion that a 
Federal election in Canada is an occasion 
upon which a newspaper has a public duty 
to comment on the candidates, their 
campaigns and their platforms or poliaes. 
and Canadian Citizens have an honest and 
very real interest in receiving their com- 
njcnts. and that therefore, this is an oc- 
casion of qualified privilege.” 

The Supreme Court of Canada held that 
this vas an erroneous statement of the 
law. It was pointed out by Justice Cart- 
y.Tight. who deUvered the judgment of the 
court, that the learned trial Judge had 
confused the right which the publisher of 
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a newspaper has, in common with all rfer 
Majesty’s subjects to. report truthfully 
and comment fairly upon matters of public 
interest ^\'ith a duty _ of the sort which 
gives rise to an occasion of qualified pri- 
vilege. In that connection, he quoted the 
well-known passage of Lord Shaw in 
Arnold v. King Emperor, (19141 30 TLR 
462 at p. 468 = 41 Ind App 149 at p. 169 
= (AIR 1914 PC 116) as follows: 

"The freedom of the journalist is an 
ordinary part of the freedom of the sub- 
ject, and to whatever lengths the subject 
in general may go, so also may the 
journalist, but, apart from statute law, his 
privilege is no other and no higher. The 
responsibilities which attach to this power 
in the dissemination of printed matter 
may, and in the case of a conscientious 
journalist do, make him more careful; but 
the range of his assertions, his criticisms, 
or his comments, is as wide as, and no 
wider than, that of any other subject. No 
privilege attaches to his position.’’ 

^ Proceeding further, Justice Cartwright 
observed — 

"To hold that during a Federal election 
campaign in Canada any def^ator^'^ state- 
ment published in the press relating to a 
candidate’s fitness for office is to be taken 
as published on an occasion of qualified 
privilege would be, in my opinion, not only 
contrary to the great weight of authority 
in England and in this country but harm- 
ful to that 'common convenience and wel- 
fare of society’ which Baron Parke 
described as the underlying principle on 
which the rules as to qualified privilege 
are founded. (See (1834) 1 CM R 181 
at p. 193 = 149 ER 1044). It would mean 
that every man who offers himself as a 
candidate must be prepared to risk the 
loss of his reputation without redress un- 
less he be able to prove affirmatively that 
those who defamed him were actuated by 
express malice. I would like to adopt the 
.following sentence from the judgment of 
the Court in Post Pub. Co. v. Hallam, 
(1893) .69 Fed 530 at p. 540: 'We think 
that not only is such a sacrifice not requir- 
ed of every one who consents to become 
a candidate for office, but that to samction 
such a doctrine would do the public more 
harm than good.’’ 

In the same connection. Justice Cartwright 
referred to the opinion of Gatley at page 
242 of his book on "Libel and Slander’’, 
Sixth Edition, under footnote No. 53 — 

"It is, however, submitted that so wide 
an extension of the privilege would do the 
public more harm than good. It would 
tend to deter sensitive and honourable 
men from seeking public positions of 
trust and responsibility, and leave them 
open to others who have no respect for 
their reputation.” 

The view thus taken was ‘further support- 
ed by Justice Cartwright by referring to 


the words of Cockbum, C. J. in Campbell 
V. Spotiswoode, (1863) 122 ER 288. 

"It is said that it is for the interests of 
society that the public conduct of men 
should be criticised without any other 
limit than that the vniter should have an 
honest belief that what he writes is true. 
But it seems to me that the public have 
an equal interest in the maintenance of 
the public character of public men and 
public affairs could not be conducted 
by men of honour with a view to 
the welfare of the country, if we were to 
sanction attacks upon them, destructive of 
their honour and character, and made 
without any foundation.” 

After quoting the above passage. Justice 
Cartwright has tersely remarked’ 

"The interest of the public and that of 
the publishers of newspapers will be suf- 
ficiently safeguarded by tiie availability of 
the defence of fair comment in appro- 
priate circumstances”. 

This principle was applied by the same 
court in Banlcs v. Globe & Mail Ltd., 28 
Dominion LR 343, where it was held that 
the proposition of Law that given proof 
of the existence of subject-matter of wide 
public interest throughout Canada, vnth- 
out proof of any other special circum- 
stances, any newspaper in Canada (and 
semble therefore, any individual) which 
sees fit to publish to the public at large 
statements of fact relevant to that subject- 
matter is to be held to be doing so on an 
occasion of qualified privilege, is unten- 
able. In that case the same newspaper 
Globe .t Mail published an ecfitorial defa- 
matory of one Mr. Harold C. Banks, 
Canadian director of the Seafarers’ Inter- 
national Union. On a suit filed by Banks, 
qualified privilege was claimed on the 
ground that it was the duty of the news- 
paper to publish and in the interests of 
the public to receive communications and 
comments \vith respect to the stril<e and 
the resultant transfer of eight vessels 
from Canadian Registry, and by reason of 
this, the said words were published under 
such circumstances and upon such occa- 
sion as to render them privileged. The 
learned trial Judge held that the matter 
was of great public interest. He observed 
"The members of the public have a real, 
a vital I might go so far as to say — a 
paramount interest in receiving those 
comments.” 

He also pointed out that it was a matter 
of vital interest to all the citizens of 
Canada and, therefore, the defence of 
qualified privilege was available. The 
Supreme Court held that_ there was no 
qualified privilege and again pointed out 
that the learned Judge had confused the 
right which the publisher of a newspaper 
has. in common with all Her Majesty’s 
subjects, to report truthfully and comment 
fairly upon matters of public interest with 
a duty of the sort which gives rise to an 
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occasion of qualified privilege. After refer- 
ring to its earlier decision in 22 Dominion 
LR f2d) 277 (SC Canada) referred to 
above, it held that in the absence of proof 
of special circumstances, there is no 
fence of qualified privilege with respect to 
defamatory statements of facts made as 
comments upon a matter of public inte- 
rest. and the same holds goods for news- 
papers as for anyone else. The 'special cir- 
cumstances’ obviously refer to circum- 
stances giving rise to a legal, social, or 
moral duty, and recall to mind the words 
of Buckley. L J. in (1915) 31 TLR 299 
(C. A.) referred to above where he said 
"More, I think, is wanted." 

23. That the existence of a duty for 
qualified privilege is more fundamental 
than the existence of a matter of public 
interest as asserted by Lord Justice 
Buckley is emphasised by Lord Dunedin 

in appeal in that case (See 

1917 AC 309 (HL) ) After stating at the 
beginning of his speech at p. 322 that the 
Judgment of Buckley L J in the Appeal 
Court was entirely satisfactory to his 
irund, he observed at p. 331 as follows- 

"The second matter is more serious. In 
order to dispose of the question of pri- 
vilege he (i e trial Judge) put to the Jury 
certain questions, of which three were as 
follows: Was the publication — that is. the 
document published — of a public nature? 
Was the subject-matter of that publica- 
tion by defendant, matter about which it 
was proper for the public to know? Was 
the matter contained in the letter proper 
for the public to know? To all of which 
the iury returned a negative answer, and 
upon that the learned Judge said 'Upon 
these findings I hold that the publication 
was not a privileged publication nor a 
publication on a privileged occasion.’ Xt is 
clear that so far as the questions go they 
assume that the foundation of the duty or 
right which was invoked to support the 
privilege was that the matter discussed 
was one of public imcmrtance; whereas the 
true foundation in this case was the duty 
of the Army Council to make publicly 
known their vindication of General 
Scobell's honour ” 

This is exemplified by an older case report- 
ed in Allbutt V. The General Counal of 
Medical Education and Registration, (1889) 
23 C.'BD 400 The facts are that the Gene- 
ral hledical Council published a book con- 
taining the minutes of the proceedings of 
the Council including a statement that the 
name of the plaintiil had been rcmo\'ed 
from the register of medical practitioners 
on the ground that he had been guilty of 
grave professional -misconduct, and a re- 
port of the proceedings before the Coun- 
cil in relation to the charge. It was held, 
having regard to the character of the re- 
port. the interests of the public In the 
proceedings, and the duty of the Coundl 
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towards the public, the publication of the 
report was privileged. Gatley in his book 
"Libel and Slander”, Sixth Edition, at 
para 532 (p. 245) has put the matter as 
follows* 

"Duty to the Public necessary. But 
where no duty to the public can be pro- 
ved. no privilege will attach to the publi- 
cation of libellous matter in a newspaper. 


24. fme more case referred to bv Mr. 
Chan remains to be noted, and, that is 
Webb V. Times Publishing Co. Ltd . (1960) 
3 WLR 352. In that case, a wife felt 
defamed by a fair and accurate report in 
the "London Times" of a judicial proceed- 
ing in a Swiss Court in which her husband 
made a confession containing matter 
defamatory of the wife. The learned 
Judge held that the defendant, the Pro- 
prietor of the Times, was protected by 
qualified privilege not on the ground that 
the "Times” had a duty to the English 
public to report on a matter of public in- 
terest but on the ground that the report 
was based on a judicial proceeding in a 
foreign court which gave it sufficient 
status, and that plea of "fair information 
on a matter of public interest” on the 
analogy of "fair comment on a matter of 
public interest” was open to the defend- 
ant under the law. It is easy to see how 
the facts in that case are distinguishable, 
As a matter of fact, Gatley in his book at 
page 245 in footnote 67 has stated that in 
spite of 1960-3 WLR 352. the correct state- 
ment of English Law is what is laid down 
in 28 DLR 34S (Canada) referred to above. 

25. It was. however, contended for the 
defendants that in a case like the present 
where a journalist honestly believes that 
the public exchequer isdeprived of a large 
sum of money and the Government is 
seized with paralysis in bringing the cul- 
prit to book speedily, this court, having 
regard to the conditions obtaining in this 
country, should recognize in the journa- 
list a duty to bring the facts to the notice 
of the public v/ith a view to put pressure 
on the Government to act. Jn this con- 
nection. reference was made to certain 
passages in the Report of the Press Com- 
mission. Part 1. 1954. particularly, para- 
graphs 910 and 911 in Chapter 19 at race 
339. The Chapter is headed "Standards 
and Perforrnance”. We have gone through 
the paragraphs referred to, but we find 
there nothing to justify the contention that 
such a need was felt by the Press Com- 
mission. On the other hand, after stating 
in paragraph 914 that the newspapers 
ought to bo accurate and fair, it sternly 
condemned Yellow Joumali'-m (paragraph 
929). ’Sensationalism’ (Paragraph 931) and 
llalicious and irresponsible attacks (para- 
graph 936) even uhen such att.acks had 
been made on the plea that the newspapers 
wanted to expose evil in high places. We 
do iu3t, therefore, feel the ne^ of re- 
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cognizing any such new duty, because the 
journalist like any other citizen has the 
right to comment fairly and, if necessary, 
severely on a matter of public interest, 
provided the allegations of facts he has 
made are accurate and truthful, however 
defamatory they may be otherwise. Since 
his right to comment on matters of public 
interest is recognized by law, the journa- 
list obviously owes an obligation to the 
public to have his facts right. Where the 
journalist himself makes an investigation, 
he must make smre that all his facts are 
accurate and true, so that if challenged, 
he would be able to prove the same. We 
think, public interests are better served 
that way. In our opinion, therefore, the 
plea of qualified privilege put forward on 
behalf of the defendants fails. 

_ 26. Mr. Mistry, on behalf of the plain- 
tiff, further argued that even if qualified 
privilege was assumed in favour of the 
defendants, he was able to show that the 
attack on his client was malicious. The 
law is clear in the matter. Malice in law, 
which is presumed in every false and 
defamatory statement, stands rebutted by 
a privileged occasion. In such a case, in 
order to make a libel actionable, the 
burden of proving actual or express malice 
is always on the plaintiff. Malice in that 
sense means making use of a privileged oc- 
casion for an indirect or improper motive. 
Such malice can be proved in a variety of 
ways, inter alia (i) by showing that the 
writer did not honestly believe in the 
truth of these allegations, or that he 
believed the same to be false; (ii) or that 
the writer is moved by hatred or dislike, 
or a desire to injure the subject of the 
libel and is merely using the privileged 

occasion to defame (See Watt 

V. Longsdon, (1930) 1 KB 130 and the ob- 
servations of Greer, L. J. at p. 154 ) 

and fiiil by showing that out of anger, 
prejudice or wrong motive, the writer casts 
aspersions on other people, reckless whe- 
ther they are true or false, 

(See observations of Lord Esher, M. R. in 
Royal Aquarium and Summer and Winter 
Gardens Society v. Parkinson, (1892) 1 
QBD 431 at p. 444). Mr. Mistry contends 
that almost all the material defamatory 
allegations in the Article come under one 
or more of the above categories. 

27. In this connection, he first refers 
to the episode of 1947 set out in the plaint 
itself. It appears that on 31st May 1947 
defendant No. 1 printed and published an 
Article in the "Blitz” under bold headiiigs: 

(1) "Cloth Control Boss in Black-Market 
Swoop” "Thackersey Mills were in- 
volved in Bombay’s Biggest Black- 
market Swoop”; 

(2) "Anti-Corruption Branch follows 
Blitz’ clues "Phony” Cloth Control 
Proved by Latest Black Market 
Swoop”; 
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(3) ''Textile Control Boss, too. in Thick 
of it”; 

and alleged that certain bales of cotton 
cloth were found in a certain godown in 
a raid by the pohce and these bales of cloth 
were the product of Crown, Hindustan 
and Great Western Mills which are under 
the agency of Mr. Krishnaraj Thackersey 
(the plaintiff), the Chairman of the Textile 
Control Board. Since the plaintiff was not 
responsible for the destination of these 
cloth bales after the Mills had sold the 
same in accordance with the Control Order 
he, through his solicitors, served a notice 
on 16th June 1947 requiring defendant No. 
_1 to publish a full and unquahfied apology 
in his newspaper in a prominent manner 
with the approval of the plaintiff’s attor- 
neys. After receipt of this notice, defen- 
dant No. 1 published in the issue of 21st 
June 1947 what he caUed an explanation. 
In this explanation, while he made it 
clear that he stood by the report, he ex- 
plained that only the cloth manufactured 
by those mills had been seized in the 
black-market raid and that the Mill- 
owners and the Mills concerned were in 
no way engaged in or guilty of blade- 
market operations. This explanation ap- 
parently did not satisfy the plaintiff. So, 
he filed a criminal complaint in the Court 
of the Chief Presidency Magistrate for 
defamation. It is the case of the plaintiff 
that after the complaint was filed, defen- 
dant No. 1 completely surrendered him- 
self to the mercy of fte plaintiff and en- 
treated the plaintiff to accept an uncon- 
ditional and unqualified apology for hav- 
ing wrongfully published the said state- 
ment and the Article in the "Blitz”. On 
such apology being accepted by the plain- 
tiff, defendant No. 1 was discharged. It 
is the plaintiff’s submission that this 
episode rankled in the mind of defendant 
No. 1, and, therefore, when in 1960 some 
material was brought to him by defen- 
dant No. 4, the plaintiff (defendant?) took 
advantage of that opportunity to write the 
Article in suit maliciously. Mr. Chari 
submitted that more than 13 years had 
elapsed after this episode of 1947 and that 
it was more natural for defendant No. 1 
to treat the episode as closed after the 
apology than to entertain any grouse 
against the plaintiff. He argued that it 
Wcis not unusual for journalists to publish 
news or reports based upon what they 
thought was a reliable source, but later 
when they find that the source was unreli- 
able they would be only too eager to rnake 
amends by apologising for the allegations 
made. That is exactly what happened, 
according to Mr. Chari, in 1947. The 
defendant No. 1 honestly believed that the 
plaintiff who was the Chairman of the 
Textile Control Board was concerned with 
the black-market-operations, but when it 
was brought to his notice that the plain- 
tiff, after the Mills had sold the cloth. 
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had nothing to do with the destination of 
those goods, defendant Na 1 made an 
ample apology by publishing two erolana- 
tions. As toe fiist explanation did not 
satisfy toe plaintifi, he made toe second 
explanation which satisfied him and, 
therefore, after the same w'as accepted by 
toe plaintiff, there should be nothing 
to rankle in toe min d of defendant IIo. 1. 
The course of events, how’ever, does 
not bear out I.Ir Chari’s plea, and It 
appears to us that defendant No. 1 
must have nursed a grievance. His own 
written statement show’s that he never 
surrendered himgplf to the mercy of the 
plaintijf. nor had he entreated the plain- 
tiff to accept an unconditional and unquali- 
fied apology. According to him, what 
really made him give toe second explana- 
tion after the criminal complaint was filed 
was that it was the learned Chief Presi- 
dency Magistrate himself who interven- 
ed in the matter and told defendant No. 1 
that as he had already published an ex- 
planation. he might as well publish another 
in a form desired by the plaintifi and then 
put an end to the matter. This, according 
to defendant Ko. 1, was toe real back- 
ground of what is deemed to be an apology 
In toe criminal court Is his evidence 
before the court, he gives a diflerent ver- 
sioa tie savs that when the complaint 
was filed against him, he had been legally 
advised that he had a good fighting case. 
The reason for the apology was that defen- 
dant No. 1 was at that time going abroad 
on an important mission and he had to 
obtain his freedom by apologising. H^had 
applied to toe Magistrate to postpone the 
hearing of the case, but since his applica- 
tion was opposed by the plaintiff, be ac- 
cepted the suggestion made by the Magis- 
trate that It would be desirable that he 
should go a little further than the first 
explanation, and hence he publbhed the 
second explanation. That second explana- 
tion. which is c^ed an apology by the 
plaintiff, is at page 1674 of the paper-book, 
fn ffiis expfanatfon, del'endanf Ab. I says 
that no allegations or insinuations of 
black-marketing should (by re^n of the 
words or expressions used ^ him) be read 
into the said report or its headings a* 
against Mr. Thackersey personally or his 
group of hulls Then he said — 

"We unequivocally withdraw all such 
allegations and insinuations which could be 
so read in our said report and express our 
regret to him." 

The evidence given by defendant No 1 
now would go to show that he had made 
this apology not because he was really 
satisfied about tbe truth of the matter but 
because of other considerations. As a 
matter of fact, he has stated in his evidence 
that even at that time, that is to say. prior 
to the publication of the Article dat^ 31st 
hfay 1347. he had information which led 
him to believe that the plaintiff was In- 


dulging in black-marketing It is there- 
fore, obvious that the regret expressed In 
the second explanation was much against 
his grain. He could not have easily for- 
gotten that he had been compelled to make 
an undeserved apology to a person w’ho. 
to his own information vz-as a black- 
marketeer. The things which he came to 
know about the plamtiff after 1947 would 
only help to keep this memory frerh in 
his mind, because in his evidence before 
the court he says at p 398 — 

•' I had a bad impressloa 

obout the plaintifL My impression was 
that he indulged in a number of roalprae- 

tices, that he was unscrupulous. 

One of the general impressions which 1 
had carried even prior to the reading oi 
the article in toe "Peep" was that thf 
plaintiff was a black-marketeer. From the 
complaint which I received prior to read- 
ing the article in the "Peep”. I felt thal 
the plaintiff was engaged in black-market- 
ing, tax-dodging and trying to influence 
Goi’enmaent officials by underhand means 
that is to say. corrupting Government of* 

fidab. The information which 

led me to believe that he was concerned 
with tax^odging and corrupting officiali 
was received by me thereafter and before 

1660 From 1947 I had heard 

of serious complaints being made to the 
then Bombay Government by one Doshl 
and by others about the misuse by the 
plaintifi of his pc^tion as Chairman of the 
Textile Control Board 

It will be thus seen that although a long 
time had elapsed after 1947 before he 
wrote the Article in suit defendant No, 1 
must have been very grievously conscious 
that he had been roade to apologise to the 
plaintifi in the complaint filed before the 
Presidency Magistrate in 1947. most un- 
deservedly, especially, as his impression 
about the plaintiff as a black-marketeer 
had been confirmed after 1947. He carri- 
ed the w'orst impression of the plaintiff 
even fcefore tfefenrfanf No. 4 came to fiun 
with his materiaL As a matter of fact, 
the very alacrity with which defendant 
No. 1 decided to publish a series of Arti- 
cles on the plaintiff would go to show that 
the episode of 1947 had not been forgotten 
by him. His own evidence goes to show 
that sometime in July 1960 defendant No. 

4 saw him with his materiaL lUs first in- 
terview lasted for about two hours. Most 
of tbe time was occupied in questioning 
defendant r»o. 4 and trying to understand 
his case He had hardly any lime to go 
through the voluminous documentary 
matenaj that defendant No. 4 had brought 
He only cursorily glanc^ through It. 
then called his deputy, Mr. Horf jlistry, 
and asked him to prepare a series of arti- 
cles. But what is pertinent to be noted 
Is that e\’en at the very first Interview, 
even before any of the material had been 
checked, he had a^ed Mr. Hotni Mistry 
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to prepare a series of Articles, "because 
his mind was made up to expose the plain- 
tiff”. All this shows that the reason for 
v/riting this Article was not mere public 
Interest. 

28. That brings us to the actual defa- 
matorj'- allegations made in the Article. 
(Then after dealing \vith the allegations 
(paras 28 to 36) His Lordship proceeded). 
Therefore, although Mr. Chari has tried 
to put the case on a high level, viz. that 
whole Article was written with a view 
to serve public interests, we find here that 
the writer himself did not intend to do so. 

37. Ha^dng, therefore, given our care- 
ful consideration to the AHicle and the 
aspects of malice put before us by learn- 
ed counsel for the plaintiff, we are satisfi- 
ed that the whole Article was conceived in 
express malice and, therefore, no qualifi- 
ed privilege can at all be claimed. 

3S. That brings us to the question of 
damages. The plaintiS claimed general 
damages of Rupees three lacs, and the 
whole claim has been decreed. The learn- 
ed Judge took the view that exemplary 
damages were necessary to be awarded and 
he has made it clear in the last but one 
para of his judgment that the deterrent 
aspect was not absent from his mind. It 
is contended on behalf of the defendants 
that the damages are excessive and un- 
reasonable, and, in any case, exemplary 
damages could not have been av’^arded. It 
is now settled after the decision of the 
Hoiise of Lords in Rookes v. Barnard, 
(1964) 1 All ER 367, and the decision of 
the Court of Appeal in McCarey v. As- 
sociated Newspapers, Ltd. (1964) 3 All ER 
947. that, at common law, damages for 
defamation are purely compensatory. 
There is no room hereafter for importing 
the concept of exemplary or punitive 
damages except in two well-defined cate^ 
gories of cases. The first category is of 
those cases where the plaintiff is injured 
bv the oppressive, arbitrary or uncon- 
stitutional action by the executive or the 
servants of the Government. The second 
category is comprised of those cases in 
which the defendant’s conduct has been 
calculated by Mm to make a profit for 
liimself wMch may well exceed the com- 
perisilion payable to the plaintiff. Except 
in these two tvpes of cases, there is no 
departure from the orcinarv compensatory 
piinciple for nil torts, including libel 
V.'hcre a newspaper is the d''feiidant, it 
ernnet be said without moi e that the 
rnbhca'‘Ion has been made v.'ith r wew to 
m'lhe profits As pointed out in Broadv;?’' 
Am? ovals, Ltd. v. Gdh.ams Press. Ltd.. 
(iL'-i) 2 All ER 523 at p 537. nc-^snapers 
in tile ordinary course of their business 
publish news for profits. Only wren a 
more pieuniary benefit is shown to have 
faf'en made by a newspaper would it be- 
come liable for punitive damages, 


39. Mr. kfetry invited our attention to 
a recent decision of the .Privy Couneff in 
Australian Consolidated Press, Ltd v. 
Uren, (1967) 3 AU EE 523 (PC) in which 
the Privy Cotmcil did not apply the prin- 
aple about exemplary damages as laid 
down by Lord Devlin in 1964-1 All ER 
3o7 referred to above. The case, how- 
ever, shows that the Pri\w Council did 
not Purport to dissent from tlie view taken 
by tile House of Lords. The question be- 
fore them was, whether it was necessary 
to overrule the unanimous view of the 
Full Court of the High Court of Australia 
which had refused to follow 1964-1 All ER 
367 on the ground that the High Court 
had for years accepted as part of the 
Australian law that punitive damages was 
an element to be considered in the award 
of damages in a libel action, 'The Privy 
Council held that it was not necessary. So 
far as this coimtry is concerned, that is 
not the position. The research of learned 
cmmsel has not been able to show us that 
in India punitive damages had been al- 
ways considered as a part of the Indian 
law of libeL On the other hand, having 
inherited the jurisdiction of the late 
Supreme Court, the Original Side of this 
Court has always followed the common 
law of England in matters of torts, includ- 
ing^ libel, and since 1964-1 All ER 367 ex- 
plains what the common law is in tMs 
respect, we feel we should be guided by it 
though by no means the decision is bind- 
ing On us. 

40. The present position in law with 
regard to damages in a libel action is stat- 
ed by Lord Justice Pearson in (1964) 3 AU 
ER 947, as foUows: 

"If I may summarise shortly in my own 
v.'ords v/hat I thinli is to be derived from • 
that case, it is this, that from henceforth 
a clear distinction should be drav/n be- 
tween compensatory damages and puni- 
tive damages. Compensatory damages in 
a case in which they are at large may in- 
clude several different kinds of compen- 
sation to the injured plaintiff. They may 
include not only actual pecuniary loss and 
anticipated pecuniary loss or any social 
disadvantages which result, or may be 
thought likely to result, from the vnong 
wMch has been done. They may also 
include natural injuri^ to his feelings: 
the natural relief and distress which he 
may feel in being spoken of in defamatory 
terms; and, if there has been raiy l:ind of 
high-handed, oppressive, insulting or con- 
tumelious behawour by the dcic.adant 
which mcreases the mcnlrl pain and suffer- 
ing which is caused by the cefxemr.tion end 
%''hich mav consUfute injun' to the plain- 
t'ff s pride and sc-K-confidcncp. tho^e are 
p.optr elements to be taken into acc''unt 
in ? case where the damages are at large. 
TItere is, however, a '■Inrp distina'ficn be- 
tween damages of that _ land and ti aly 
ptmitlve or exemplary damages. To put 



436 Bom. tt*rs. 40-441 R- K- Karanjia v. K. M. D. Thackersey (Palekar J.) A.LR. 


it in another way, when you have comput- 
ed and taken into account all the elements 
of compensatory damages which may be 
awarded to the plaintiff and arrived at a 
total of then it is quite wrong to add 
a sum of £.Y by way of punishment of the 
defendant for his wrong-doing. The ob- 
ject of the award of damages in tort 
nowadays is not to punish the wrong-doer, 
but to compensate the person to whom the 
wrong has been done. Moreover, it 
would not be nght to allow punitive or 
exemplary damages to creep back into the 
assessment in some other guise For in- 
stance. it might be said 'You must con- 
sider not only what the plaintiff ought to 
receive, but what the defendant ought to 
pay’. 'There are many other phrases which 
could be used, such as those used in the 
extracts which I have cited from some of 
the decided cases. In my viev/, that dis- 
tinction between compensatory and puni- 
tive damages has now been laid down 
quite clearly by the House of Lords in 
(1964) 1 All ER 367 and ought to be per- 
mitted to have its full effect in the ^here 
of Ubel actions as well as m other branches 
of tort ” 

41. Therefore, aggravated damages may 
be awarded within the compensatory prin- 
ciple in circumstances specifically refer- 
red to above, viz., if there has been any 
kind of higb-hand^d. oppressive, insulting 
or contumelious behaviour by the defen- 
dant wluch increases the mental pain an4 
suffering which is caused by the defama- 
tion and which may constitute fnjurv to 
the plaintiff’s pride and self-confidence. 
But these elements cannot be taken into 
consideration to award what are In law 
punitive or exemplary damages. 

4Z. What are then the injuries for 
which the plaintiff should be compensat- 
ed? That is explained by Lord Justice 
Diplocli in that same case at page 959 as 
follows: 

'Tn an action for defamation, the wrong- 
ful act is damage to the plaintifTs reputa- 
tion. The injuries that he sustains may 
be classified under rivo heads: the 

consequences of the attitude adopted to 
him by other persons as a result of the 
diminution of the esteem in which they 
hold him be<^use of the defamatory state- 
ment. and (li) the grief or annoyance 
cau^ b%’ the defamatory statement to the 
plaintiff himselL . It is damages under this 
second head %vhich may be aggravated by 
the manner in which, or-the motives with 
which, the statement was tnade or persist- 
ed in. There may also be cases where 
Lord Dev’lin’s second principle is applic- 
able, as. for example, if a newspaper or a 
film company (as in Youssouppff v. Ketn>- 
Goldv.-vn-Mayer Pictures, Ltd., (1934) 
50 TLR 581) has, in the wW of the 
damage-awarding tribunal, deliberately 
published a defamatory statem^t in the 
expectation of increasing its (^^milation 


and profits by an amount which would 
otceed any damages awarded by way of 

compensation alone. - ” 

Tbe plaintiff claimed in the present suit 
general damages of Rs. 3.00,000/- on the 
ground that the plaintiff has been injured 
m his character, credit, and reputation and 
in the way of his business and has been 
brought into the public hatred, contempt, 
and ridicule. The plaintiff, however, has 
not entered the witness-box or adduced 
evidence of his friends or associates in 
busmess to show to what extent he is 
avoided by friends or shunned by his as- 
sociates in trade or business, nor has he 
shovm the extent of diminution in the 
esteem in which he was held. There is 
no special damage alleged or proved in the 
Way of business or trade. As to grief or 
annoyance caused to him, the plaintiff has 
not helped the court m makng any ac- 
curate estimate by his evidence As 
Pointed out by both Diplock and VVilImer, 
U JJ in 1964-3 All ER 947 referred to 
above, the presence of the plaintiff in the 
Witness-box gives the jury or the judge 
an opportunity which the Appellate Court 
does not have to form their view of his 
personality whether he is a particularly 
sensitive man. and "to assess the grief and 
annoyance which it would cause him as a 
sort of person they thought him to be". 
Thus, unfortunately in tJus case both the 
incommensurables, viz. diminution in 
esteem and the extent of mental distress 
which to some extent must have beea 
undoubtedly, caused by the publication, 
Present a problem of evaluation or equa- 
tion. 

43. The learned Judge, however, has 
awarded tbe full claim of Rs. three lacs 
and damages describing the same as ex- 
emplary damages. In the first place, this 
was not a case for exemplary damages, 
because it is not the case that the defen- 
dants made any profit by the publication 
of the Article in his journal. Undoubtedly, 
he has referr^ to some substantial ag- 
gravating circumstances and that would 
justify awarding aggravated damages, but 
it would be difficult to say what the learn- 
ed Judge may have awarded as aggrovat-. 
ed damages if the punitive element ..bad) 
been excluded Since exemplary damages 
have been awarded when they were not 
due, this court has the power and the duty 
to interfere with the decree for damages] 

41. On the other hand, there is hardly 
any doubt that the Article, as admitted by 
the defendant Ho 1 , is grossly defamatory, 
A worse libel is difficult to imagine. 
*1116 plaintiff is a prominent businessman 
and industrialist and was sometime 
or the other the Chairman of the Itfili- 
owners Association, Chairman of the 
Textile Control Board, and the Chairman 
of the Federation of Textile Mills, 
would be sufficient to show his standing 
In trade and industry, and yet he is ac- 
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cused in the Article of being involved in 
a "Scandal bigger than Mundhra” and of 
being a tax-evader, financial iuggler, and 
import-export-racketeer and a s^vindler. 
He is also accused of having smuggled 
foreign exchange in violation of the 
Customs and Foreign Exchange Regula- 
tions. He is further accused of having 
himself used his position as the Chairman 
of the Textile Control Board in order to 
assist his satellite concerns. He is also 
accused of having started bogus factories 
and firms with a view to obtain fabulous 
import-bcences for goods to be eventually 
sold in the black-market in order to evade 
the income-tax. These accusations are, 
xmdoubtedly, grossly defamatory. To add 
insult to iniury. the defendants recklessly 
pleaded justification and improperly per- 
sisted in it when any reasonable person 
after being shown his error in the wit- 
ness-box would have gracefully wnth- 
drav/n the allegations and apologised. In 
the conduct of the litigation ^so they 
showed, as pointed out by the learned 
Judge, concentrated venom and hostility 
and augmented the injury caused by the 
defamatory article by maldng baseless new 
allegations that the plaintiff had corrupt- 
ed officials engaged in investigation in the 
case against his concerns and even bribed 
a senior Minister of the Central Govern- 
ment. These matters were rightly taken 
into consideration by the learned Judge 
in riot only awarding substantial damages 
but aggravated damages. 

45. Nevertheless, it appears to us that 
the learned Judge was in error in decree- 
ing the full claim made by the plaintiff. 
It is the contention of the defendants that 
the damages are not only excessive but 
unreasonable and disproportionate in the 
circumstances of the case. We are aware 
that Appellate Courts are. and should be, 
most reluctant to interfere with the as- 
sessment of the learned trial Judge or a 
jury, but, that is so, because the latter 
have a unique opportunity of seeing the 
parties before them when equating the 
two incommensurafales, viz., the diminu- 
tion in esteem and the mental distress of 
the plaintiff. "V^ere the plaintiff has not 
entered the witness-box or examined any- 
body for proving the same, it is quite 
open to the defendants to contend that the 
Appellate Court is in no worse position 
than the learned trial Judge in maldng 
the proper assessment. Even otherwise, 
what are proper damages is alw’avs a 
matter of impression, and, we should think 
that a claim of Rs. 3.00,000/- is much too 
high. We have only to bear in mind 
that a sum of three lacs is no mean sum 
by Indian standards. There are few per- 
sons in India who woiild save, after pay- 
ment of taxes, that much sum in a life- 
time of honosi toil. Looked at that way, 
one may complain that this is almost a 
bounty. 


46. Mr. Mistry for the plaintiff sub- 
mitted that although at first blush rupees 
three lacs may appear to be a large sum, 
the court wdU also have to take into con- 
sideration the cost that his client had to 
imdergo in order to vindicate his honour. 
It is true, he submitted, that he has been 
awarded costs in the trial court, but 
those costs are between party and party 
and_ are very much less than the cost 
which he has to pay to his Attorneys and 
cotinsel. There can be no doubt that the 
costs between an attorney and client 
are very much more than the costs be- 
tween party and party, and costs actually 
incurred are much more than the costs 
awarded by the decree. The trial w’ent 
on for 101 days and costs must have 
risen from day to day, and, therefore, the 
costs awarded in the decree will not 
cover the costs the plaintiff had incurred. 
But this consideration is extraneous to 
the question as to w'hat damages are to 
be awarded for the injury caused. A 
party complaining about a tort lilre libel 
can only ask compensation for the injury 
sustained. It cannot include any part of 
the costs. Costs have to be decreed only 
in accordance with the rules of tlie court.' 

47. Mr. Zaveri for the defendants con- 
tended that there were certain matters in 
the evidence which ought to have been 
taken into consideration by the learned 
trial Judge in mitigation of damages. In 
this connection, he referred to the evi- 
dence which in his submission went to 
show (i) that China Cotton Exporters of 
which the plaintiff was one of the part- 
ners had paid Rs. 45,000/- to one Piloo 
Sidhwa in order to influence Central 
Ministers to lift the ban on the export of 
cotton or to obtain licences for export of 
cotton; (ii) that the same firm had, in 
the course of disposing of the imported 
art silk yam in the marlret, purported to 
sell it to handloom factories, which were 
not in existence, the device of bogus fac- 
tories being resorted to for the purpose 
of evading the condition of import which 
obliged them to sell the yarn to genuine 
handloom factories. Mr. klistry objects 
that the defendants having given _ up, 
without any reservation, the plea of justi- 
fication in this court, which the learned 
Judge found against the defendants, it 
would be incompetent for this court to 
consider the evidence bearing on the 
point of justification even for assessing 
damages. The danger is of inconsistent 
findings. To illustrate, the trial court 
held that no such amount was at all paid 
to Sidhwa. It also held that though 
Govardhandas Co., who managed the 
yarn business on behalf of klessrs. China 
Cotton Exporters, had not made proper 
inquiries about the factories being genu- 
ine, none of the partners including the 
plaintiff had knowledge of the same. In 
other words, the finding of the learned 


438 Bom. [Prs. 47-50] D. B. Deshmukh v. State A.LK. 


trial Judge is that Messrs. China Cotton 
Exporters or the plaintifl had no know- 
ledge that the Concerns, National Hand- 
loom Weaving Works and Rayon Hand- 
loom Industries, to which the yam was 
supposed to have been sold, were not 
genuine Handloom factories. If on a con- 
sideration of that evidence in this court, 
even for the purposes of assessing dama- 
ges, we were to come to a contrary con- 
clusion, that would he tantamount to 
holding that justification was partially 
proved. That would result in mc»nsis- 
lent condmions. viz., no justification what- 
ever on merits but partial justification in 
mitigation of damages. Such a result 
ought not to i>e countenanced. 
Since the plea of justification has 
been entirely given up. the evidence 
which relates to justification cannot be re- 
considered. It is true that we have some 
reported cases in which it has been held 
that though the whole justification may 
not be proved, partial justification may be 
taken into consideration for the purposes 

of mitigation of damages iSee 

for example the speech of Lord Denning 
at page 1142 m Plato Films Ltd. v. Spe- 
Idel. 1961 AC 1090 ) But in the present 
case, in the first place, there is no plea 
of general bad character of the plaintifL 
Secondly, not even partial justification 
has been held proved The utmost that 
can he said on behalf of the defendants 
ts that we should take the findings of the 
learned Judge as they are and see if there 
Is anything in those findings which can 
be properly urged In mitigation of dama- 
ges. That attempt has failed. 

48. On 8 consideration of the Is^es 
Involved and dlscumed above;, we think, 
the amount of damages asvarded by the 
learned trial Judge vnll have to be reduc- 
ed. We ^nk that the proper damages 
to be awarded should be Bs. one and hail 
lacs The decree 'vill have to be modi- 
fied to that extent. 

ts. One thing more has to be noted. 
The decree was paa-cd against defendants 
1. 2 and 4. There was one decree against 
all of them. Difendant No 4 being, held 
to be a joint tort-feasor. As a matter of 
fact, the whole Article admittedly was 
baced upon the m.-’.tcrial and documents 
prc-duced by defendant No 4 ard the evi- 
dence has revealed that ev-cn tlie final 
draft of the Artids was approved bv’ de- 
ferdjnt No 4. who. in hLs oyti hand, 
made sr.r-.e coTTectjcr.s in the draft. Do- 
I-cnd'.rt No. 4. however, has rot como £n 
apr*'! lie became sn in'oKent after 
d.•’rT^e and the Offclal tas 

t'N.n brought cn record ts ra"pond*nt 
No The Q'.icslion is wiiotlier tl,o 

d'-crer ag-unst htm also reejuire:: to be 
varied. Galley in his Eock on Libel and 
Slander. Sixth Edition, at para 12^0 fp. 
CCG) has pointed out that there must be 


one verdict and one Sudgment against afi 
lor the total damages awarded. What the 
plaintiC is entitled to receive is a sum 
r^resenting the damages that he has 
suflered from a single wrong inflict^ by 
alL It would, therefore, follow that there 
cannot be tv/o decrees for diScrent 
amounts in respect of the same libel The 
fact that defendant No. 4 has not appeal- 
ed is not of much consequence in view 
of the principles underlying Rules 4 and 
33 of Order 41, Civil Procedure Code. 

50. In the result, the appeal Is txsrtl- 
atly allowed, the decree of the trial Court 
is confirmed with the only modification 
that for the amount of Rs 3,00,000/-, 
Rs. 1.50.000/- IRs. one and half lacs) will 
be subrtituted. As regards the costs of 
the appeal, we are informed that the 
hearing of this appeal went on for about 
thirty daysL The appeal was on all points 
decided against the defendants in the trial 
court, but at the hearing of the appeal, 
learned counsel for the defendants con- 
fined his arguments only to two questions, 
viz. (i) qualified privilege and (li) quan- 
tum of damages. On the Issue of "quali- 
fied privilege", the arguments went on 
for very Jong, for more than 22 days, and 
on that point, the appellants have failed. 
It is true that they have succeeded In the 
appeal partially to the e.vtent of reduction 
of quantum of damages by half, but if 
they had confined their arguments only 
to the quantum of damages, the appeal 
would have been disposed of In not more 
than five or six days. In these dream- 
slances. therefore, we think that the ap- 
pellants will have to pax four-fifth of the 
costs of the appeal to respondent No. I 
and bear their own costs. 

Appeal partially allowed. 
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frliich the Coxirt should be circumspect. 
AIR 1957 SC 614, FoU. (Para 5) 

(B) Evidence Act (1872), Section 101 — 
Criminal trial — Accused relying on par- 
ticular fact to discredit prosecution udt- 
ness — Fact should he brought out in 
cross-examination of prosecution vnlnsss. 

It is true that the onus of pro-^dng guilt 
rests throughout the trial, on the prose- 
cution and never shifts on to the should- 
ers of the accused, but if the accused 
wants to relv on a particular fact for dis- 
crediting a prosecution witness, that fact 
must be adequately brought out in the 
cross-examination of the witnesses for 
the prosecution. (Para 7) 

(C) Evidence Act (1872), Section 3 — 
Credibility of witness — Partisan vritness 
■ — Witness having respect or loyairi' to 
same religions institution as the victim 
does not make him partisan witness. 

(Para 9) 

(D) Evidence Act (1872), Section 157 — 
Statement made "at or about” the time 
v.'hen fact took place — Tests indicated. 

Where the question is whether delay in 
making a statement fulfils the "at or 
about” condition of Section 157 there .can 
be no hard and fast rule. The main test 
is whether the statement was made as 
early as can reasonably be expected in 
the circumstances of the case and before 
there was opportunity for tutoring or 
concoction. 

[Held applying the test to the facts of 
the case, the statement alleged to have 
been made was made as early as could 
reasonably be expected in the circum- 
stances of the case and before there was 
opportunity for tutoring or concoction. 
AIR 1952 SC 54. A.pplied. (Para 14) 

(E) Evidence Act (1872), S. 155(1) — 
Applicability. 

If a witness goes into the box and 
makes a statement that he believes that 
another witness is unworthy of credit 
there would be two safeguards: (1) the 
statement would be on oath and (2) it 
could be tested by cross-examinatiom To 
draw an inference against the credibility 
of a witness without anybody going into 
the witness box in the manner contem- 
plated by Section 155(1) of the Evidence 
Act would not be legitimate. It wo^d 
be a proposition which in some conceiv- 
able cases might be dangerous to accused 
persons themselves. Opinion evidence is, 
as a general rule, not admissible and Sec- 
tion 155(1) is exception to that rule 

(Para 18) 

(F) Evidence Act (1872), Section 27 — - 
Discovery evidence is not substantive evi- 
dence but only' corroborative cyddence. 

Discoveiw evidence, by itself, is subsi- 
diary and cannot sustain a conviction, but 
where there is plenty of other evidence 
to sustain the prosecution case, discovery 
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evidence is a. valuable piece of corrobora- 
tive evidence. (Para 19) 

(G) Evidence Act (1872), Section 32(1) 

— Deceased v/idow asking for police pro- 
tection on account of apprehension of 
tmublc from her hrofhers-in-law at the 
time of undertalcing so'U’ing operation — * 
Two months later deceased found murder- 
etf — Her application for police protection 
held admissible under S. 32{lb (Para 20) 

(rl) Evidence Act (1872), Section 8 — • 
Complaint h.y deceased widow, some days 
prior to her murder that she apprehended 
trouble feom accused in her sowing ope- 
ration — Prosecution case not that mak- 
ing of complaint was cause of her murder 

— Complaint held not admissible under 

Section 8 showing motive — Held, how- 
ever, that previous litigation between 
deceased and accused formed motive for 
the murder. (Para 20) 

(I) Evidence Act (1872), Section 8 — 
Evidence of subseauent conduct — Ab- 
sconding of accused — bjatare of evidence 
required stated. 

In order that the Court can legitimately 
drav/ the inference that the subsequent 
conduct of an accused was that of a guilty 
person and not of an iimocent man. there 
must be proper material placed before the 
court. ■RTliere all that the prosecution has 
placed before the Coiirt are two bald 
statements, both made by Police Sub-Ins- 
pector (1) that the accused was not in the 
village on the day soon after the incident 
Vv'hen the police went there, and (2) that 
police Sub-Inspector had sent about four 
constables in search of the accused to 
some villages, that evidence is wholly in- 
sufficient to lead to the inference that the 
accused was absconding since the date of 
the incident. In order to lead to that 
inference, the investigating police officer 
must lay before the Court further evi- 
dence to show tliat continuous watch was 
kent at the house of the accused concern- 
ed. and that a watch was also kent by 
him of the places which the accused fre- 
quented, including his place of work, but 
the accused did not turn up at all at any 
of those places during a certain period of 
time. In the absence of such evidence no 
inference can be dra%vn that the accused 
was absconding and his subsequent con- 
duct was that of a guilty person. 

(Para 21) 

(J) Evidence Act (1872), Ss. 11 and 101 
— Criminal trial — Evidence of alibi — 
Onus of proof is on accused. (Para 21) 

(K) Penal Code (18G0), Section 202 — 

Accused creating false sense of security 
and confidence in their widowed sister-in- 
law, a helpless woman w’bo had gone to 
work on her field — SLstcr-in-law taken 
unaw'arcs and pounced upon by accused 
and murdered — No extenuating circum- 
stance — Maximum penalty of law held 
rightly inflicted. (Para 24) 
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ITMADALAL, J. ; — This is a confirma- 
tion case in respect of the sen- 
tence of death passed by the Sessions 
Judge at Satara against accused No. 2 
before him. - The same 2ias come up for 
bearing along with the appeal filed by 
original accused Nos. 1 and 2 from the 
conviction and sentence imposed upon 
them by the trial Judge It may be men- 
tioned that the trial Judge had acquitted 
the 3rd accused in the said case. 

2. The facts necessary for the pimxwe 
of disiiosing of the matter before us are 
that accused Nos. 1 and 2 are brothers, 
and they had a third brother named Shan- 
kar who was married to the deceased 
Eousab^ Shankar died some time in the 
year 1952. tt-ithout issue and. after his 
death, Housabai adopted Varkari Sam- 
praday and was residmg in a Math at 
Pandharpur conducted by one Madan 
Maharaj The deceased Madhav Buwa was 
the Secretary of the Math and witness 
Macchindra was also one of its inmates. 
Housabai used to reside in the premises 
of the Math after the dea^ of her hus- 
band, but she claimed partition and sepa- 
rate possession of her share in the joint 
family property by filing Civil Suit No. 
120 of 1960 against the two accused in the 
appropriate Court, and having succeeded 
in that suit, obtained possession of her 
share of the lands on toe 23rd of April 
1968 The enforcement by Housabai of 
her rights of partition and separate pos- 
session of her share of the family lands 
appears, naturally, to have embittered the 
relations between her and her brothers- 
in-law accused Nos. 1 and 2. and she ap- 
prehended some trouble from them at toe 
time of undertaking sowing operations in 
the field of which she had been given pos- 
session pursuant to the decree of the 
Court. She accordingly, sought police 
protection by making two applications 
which are Exhibits 42 and 43 in the pre- 
sent case and, with the assistance of a 
constable, she went through the sowing 
operations without any untoward incident 
occurring. 'Die time for. harvesting hav- 
ing arrived. Housabai left the Lfath some 
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time In the beginning of December 1968, 
accompanied by Madhav Buwa (since de- 
cea^d) and witness Macchindra, in order 
to go to her lands at Nandgaon. She did 
not put up at the house of her brothers- 
in-law accused Nos. 1 and 2 from whom 
she presumably apprehended trouble, but 
put up at the house of v-ntness Ram- 
chandra Gadhave in the village of Tar- 
gaon which is separated from the village 
of Nandgaon only by the river Krishna. 
From there, Housabai. together with Mac- 
chindra and Madhav Buwa, used to go 
to Housabai’s field for the purpose of 
harvesting operations, and it may be stat- 
ed that Housabai had actually introduced 
her two companions to accused Nos. 1 and 

2 on the very first day. and had also 
spoken to accused Nos I and 2 who had 
given her some jowar, flour and fuel 
which she needed. The work of remov- 
ing the crop went on and was still incom- 
plete after the expiration of a period of 
13 days dunng which Housabai. Madhav 
Buwa and Macchindra contmued to stay 
at the house of Ramehandra Gadhave. 
As. however, they had over-staved their 
hospitalify. they had thereafter to shift 
from the house of the said Ramchandra. 
and they then put up in the house of one 
Nivrutti Bartakke which was also situat- 
ed in the village of Targaon. They had 
put up at the said Nhyutti only for a 
couple of days when the incident in the 
present occurred cji the 19th of De- 
cember 1968. 

3. On that day. Housabai, Madhav 
Buwa and Macchindra had gone to the 
field of Housabai at about 8 ajn^ as usual, 
for removing the crop and had worked in 
the field for toe whole day. Accused 
Nos. 1 and 2. accompanied by accused No. 

3 who was their distant uncle, had come 
Into the neighbouring field belonging to 
accused Nos. 1 and 2 at about 4 pm. that 
day and had started cutting the wood of 
a Babhul tree in their field. Accused 
No. 1 had for that purpose an iron bar, 
accused No. 2 had in his hand an axe and 
accused No. 3 had with him a saw. Housa- 
bai and her companions finished the day’s 
work in the field at about 5-30 pm. and 
began to collect their belongings in order 
to leave the field. It is the prosecution 
case that, seeing this, accused No. • 1 left 
his field wth the iron bar in his hand 
and went ahead. Shortly thereafter 
Housabai Madhu Buwa and Machhindra 
left the field and were walking on a foot- 
track by the side of a canal in single file, 
Madhu Buwa being first, followed by 
Macchindra. followed by Housabai Ac- 
cording to the prosecution, accused Nos. 2 
and 3 also left the field and followed fairly 
close behind Housabai and actually spoke 
to her as they went along. It is the pro- 
secution case that when Housabai and 
h«“ companions came to a place near the 
engine house of one Ghorpade. accused 
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No. 1 suddenly darted out from the bed 
of the canal and gave a blow with the 
iron bar which was in his hand on the 
neck of Madhav Buwa, whereupon 
Madhav Buwa fell down instantaneously. 
Macchindra who was following Madhav 
Buwa at a distance of about 10 or 11 
paces was taken aback and on looldng be- 
hind towards Housabai who was follow- 
ing him at a distance of about 15 paces, 
he saw that accused No. 2 gave an axe- 
blow on the back of her head, whereupon 
Housabai also fell down. According to 
the prosecution accused No. 3 then ex- 
horted accused Nos. 1 and 2 not to allow 
Macchindra to escape, but Macchindra 
threw away the bag which was in his 
hand and ran for his life into the adioin- 
ing field. Seeing him running away, ac- 
cused No. 2 is alleged to have thrown the 
axe towards Macchindra, vdth the result 
that the handle of the axe hit Macchindra 
on his right thigh, and this was followed 
up by accused No. 2 throwing a stone at 
Macchindra which hit him on the back 

- side of his waist. The prosecution story 
is that Macchindra, though iniured, 
managed to run away and he ultimately 
went to a temple at a village named Bor- 
ban of which witness Pandurang Narayan 
was the pujaii to whom he narrated the 
incident. The prosecution story is that 
Pandurang, however, refused to give him 
shelter for the night and Macchindra, 
therefore, proceeded to the adjoining vil- 
lage of Targaon where he went to the 
house of Ramchandra Gadhave with 
whom they had previously put up and 
narrated the incident to lum. Ramchandra, 
however, also declined to give him shelter 
for the night and Macchindra, therefore, 
proceeded to the house of writness Niv- 
rutti Bartakke in Targaon itself with 
whom they had been putting up since a 
couple of days. It is the case of the pro- 
secution that Macchindra narrated the 
incident to Nivrutti Bartakke also, but 

- Nivrutti advised him not to stay there and 
accompanied him up to Targaon Railway 
Station from where, after various inter- 
mediate efforts to which it is unnecessary 
to refer, Macchindra ultimately succeeded 
in proceeding by a State Transport bus 
to Satara which he reached at about 
9 a.m the nejrt morning. There he con- 
tacted one Shivaji More who was kno-^ 
to him and narrated the incident to him 
also. Accompanied by the said Shivaji, 
Macchindra proceeded to the house of the 
Mamlatdar who, however, was out and 
on being directed by his peon to report 
the matter to the Police Station at Eor- 
gaon, he ultimately went to Borgaon 
which he reached at about 3 p.m., and 
had his statement recorded by the Police 
Sub-Inspector at the Police Station at 
that place. Investigation thereafter start- 
ed. Macchindra was treated for his in- 
juries at the dispensary at Satara. and on 


the next day, he accompanied the police 
party to Nandgaon which they reached 
at about 12 noon. Accused No. 3 was 
foimd the^re and he and accused No. 1 
were arrested on the same day, but it is 
the case of the prosecution that accused 
No. 2 was not to be found at his house 
and was arrested only on the 28th of De- 
cember 1968. The dead bodies of Madhav 
Buwa and Housabai were recovered from 
the canal and were found to have several 
injuries upon them, and post-mortem exa- 
mination was duly performed on their 
dead bodies. After the usual proceedings, 
the three accused persons were committed 
to stand their trial before the Court of 
the Sessions Judge at Satara where accus- 
ed No. 1 was charged under Section 302 
of the Indian Penal Code with the sub- 
stantive offence of the murder of Madhav 
Buwa, accused No. 2 was charged under 
the same section with the substantive 
offence of the murder of Housabai, and 
alternatively, all the three accused were 
charged with the murder of Madhav 
Buwa as well as Housabai under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code. Accused No. 2 was 
also charged imder Sections 323 and 506 
of the Indian Penal Code with having 
voluntarily caused hurt as well as crimi- 
nal intimidation to Macchindra. and ac- 
cused No. 3 was further charged under 
Section 109 read with Section 302 of the 
Indian Penal Code with having abetted 
the commission of the offences of the 
murders of Madhav Buwa and Housabai 
by accused Nos. 1 and 2. The three ac- 
cused were, in due course, tried by the 
Sessions Judge who by his judgment 
dated the 30th of August 1969 acauitted 
accu.sed No. 3, but convicted accused Nos. 

1 and 2, inter alia, under Section 302 read 
%vith Section 34 of the Indian Penal Code 
in respect of the murder of Housabai as 
well as of Madhav Buwa. 

4. The prosecution evidence consists of 
the following: — 

1. The evidence of eye-witness Mac- 
chindra, which the prosecution states is 
corroborated by the First Information 
Report (Exhibit 7). 

2. Corroborative evidence in the form 
of. 

fa) medical evidence; 

(b) the oral evidence of Pujaii Pandu- 
rang: 

(c) the evidence of Ramchandra Ga- 

dhave; 

fd) the evidence of Nivrutti Bartakke; 

(e) the finding of the iron bar from the 
house of accused Nos. 1 and 2 who, 
it may be stated, lived together, 
that iron bar being found, on che- 
mical analv.sis. to be stained with 
human blood; 

(f) the statement of accused No. 1 and 

the production by him of an axe 
from a dung-pit near the house of 
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accused Nog. 1 and 2 which, on 
chemical analysis, has been found 
to be blood-stained. 

3 Evidence in regard to the alleged 
motive of the crime. 

The above evidence is relied upon by the 
prosecution against both accused No 1 
as well as accused No 2. but m addition 
to the same, the prosecution relies on one 
more piece of evidence as against accus^ 
No 2 and that is, the evidence in regard 
to his conduct subsequent to the alleged 
offence in absconding for a period oi one 
week. 

5. Before I proceed to deal with the 
above evidence. 1 may dispose of one 
submission which was made by Mr. Jeth- 
malani on behalf of the accused, and that 
was, that the Court should be slow to 
convict on the tesUmony of a single wit- 
ness. Reference may be made In this 
connection to the decision of the Supreme 
Court in the case of Vadivelu v. State of 
Madras, 1957 SCJ 527 - fAIR 1957 SC 
614) in which an identical submission was 
advanced before the Supreme Court as 
being a rule of prudence. After referring 
to a dedsion of the Privy Council in an 
earlier case, the Supreme Court laid down 
{at p. 533 of SCJ) “ (at p. 618 of AJR) 
that as a general rule, a Court can and 
may act on the t^imony of a single wit- 
ness though uncorroborated, that unless 
corroboration was insisted upon by sta- 
tute the Court should not insist on corro- 
boration except in cases where the nature 
of the testimony of the single witness it- 
self required the same as a rule of pru- 
dence. as for example, in the case of a 
child witness or a witness in a position 
analogous to that of an accomplice, and 
that whether corroboration of the testi- 
mony of a single witness is or is not ne- 
cessary must depend upon facts and cir- 
cumstances of each case and much would 
depend upon the judicial discretion of the 
Judge concerned The Supreme Court 
then proceeded (at P. 534 of SCJ) => (at 
p 619 of AIR) to categori 2 e witnesses into 
three classes, viz.. (1) wholly reliable; 
(2) wholly Unreliable and (3) neither 
wholly reliable nor wholly unrehable. It 
then laid down that the question of corro- 
boration arises only In regard to the third 
category in which the Court was called 
upon to be circumspect. It is in the light 
of these principles laid down by the high- 
est Court that I will now proceed to dis- 
cuss the evidence of Llacchindra in tha 
present case. 

6. Macchindra has deposed that he 
hailed originally from a village In Os- 
manabad district and that since about 2Vt 
years prior to his giving evidence in Court 
he had been residing permanently in the 
Math at Pandharpur of which liladan 
Jlaharai is the head. He has then depos- 
ed to the fact that Madhav Buwa and 
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Housabai were also residing In the Math 
and to the respective duties performed by 
them to which it is tmnecessary to refer. 
Macchindra then deposed that Housabai 
had told him that there was litigation 
about her landed property between her 
and her brothers-in-law, and she had 
succeeded m the litigation and obtained 
possession of her lands. She had further 
told him that she had sought police pro- 
tection at the time of undertalang solving 
operations on her lands Macchindra has 
then proceeded to state in the course of 
his evidence that he end Madhav Buwa 
had accompanied Housabai who went to 
her lands at Nandgaon for the purpose Of 
harvesting the crop that had grown upon 
it. and that they had put up at the house 
of witness Ramchandra Gadhave for 13 
days, and had then moved to the house of 
witness Nivrutti Bartakke where they 
were required to live only for a day or 
two more for completing the harvesting 
work. Macchindra has then proceeded to 
the actual incident which occurred on the 
evening of the 10th of December 10G8 in’K 
much the same terms in which I have set 
out the prosecution case at the beginrdng < 
of this judgment. There are. no doubt, 
some contradictions which have been 
brought out in the evidence of the said 
Macchindra, and I must proceed to deal 
with them. In the course of his evidence 
in the tnal Court Macchindra stated that 
accused No. 3 had twice Indtcd accused 
Nos. 1 and 2 not to perrnit hlacchlndra to 
run awav. but no such statement azmears 
in the First Information Report (Exhibit 
7) which Macchindra made on the 20th of 
December 1963 at Borgaon. Whilst I am 
not prepared to say that this is a major 
contradiction which should lead the Court 
to discredit the testimony of Macchindra 
altogether, it is certainly a contradiction 
whicii might well be in the nature of an 
improvement made ^ him in the trial 
Court and should, therefore, make the 
Court look for corroboration of the testi- ^ 
TOonv of Sfacchindra. It is a sort of con- 
tradiction which would bnng the case 
within the third category laid down by 
the Supreme Court in Vadivelu’s case, 
1957 SCJ 527 = (AIR 1957 SC 614) viz.. 
of a witness who Is neither wholly reliable 
nor wholly unreliable, and would make 
the Court circumspect and look for cor- 
roboration to the evidence of such witness. 
(His Lordship further considered the other 
alleged contradictions and held them to be 
minor and not material). 

7. There are several other discrepan- 
eJes on account of which Mr. JethmalanI 
has attacked the veracity of Macchindra, 
and 1 must proceed to deal with the samCi 
Mr. Jethmaiani has contended that Mao- 
chindra’s description of the incident is con- 
trary to the medical evidence and that we 
should, therefore, take the view that he 
has fabricated the story after consultatioo 
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•with. ShIvaSi at Satara, having had 24 
hours’ time -within •which to do so. As I 
\viil point out -when I deal -with the medi- 
cal evidence, in my opinion, there is noth- 
ing in that etndence which would discredit 
the testimony o£ Macchindra. On the 
other hand, I talie the -view that it corro- 
borates his e-vidence in the trial Court. 
The next point which was sought to be 
made by htr. Jethroalani was that the 
First Information Report of Macchindra 
starts vhth what he has characterised as a 
proved falsehood viz., that Eamchandra 
had asked Housabai and her companion to 
leave his house because of threats given 
to him by her brothers-in-law, a fact 
which Macchindra himself has not, in 
terms, deposed to in -the comse of his evi- 
dence. If one turns to the e-vidence of 
Eamchandra, he has, however, stated that 
he had asked them to look for some other 
house for their stay, as they stayed much 
longer than expected. Merely because 
Eamchandra has not, in terms, referred to 
threats by the brother-in-law of Housabai 
it cannot be inferred that no such threats 
must have been given to him. Eam- 
chandra has not been asked in cross- 
examination whether any threats had been 
given to him by her brother-in-law. If 
he had been so asked and had denied the 
same, there might have been a strong 
foundation for the co mm ent wliich Mr. 
.Jethmalani now seeks to make against 
Macchindra. It is true that the onus of 
proviaff guilt rests, throughout the trial, 
on the prosecution and never shifts on to 
the shoulders of tlie accused, but if the 
accused wants to relj^ on a particular fact 
for ^screditing a prosecution -witness, that 
fact must be adequately brought out in the 
cross-examination of the vatnesses for fte 
prosecution. Without risldhg the asldng 
of that question to Eamchandra in cross- 
examination, Mr. Jellimalani cannot be 
heard to say that tlie mere fact tliat Eam- 
chandra has not referred to any such 
threat shows that Maccliindra is not an 
honest witness. Mr. Jethmalani has also 
commented on tlie fact that, according to 
him, Maccliindra has tried to increase the 
distance from tlie site of the ofience to the 
temple at Borban by stating that it would 
require half-an hour- to run that distance, 
v.’hereas the distance is only about a mile, 
as the Police Sub-Inspcctor has stated in 
Ills evidence. It must not, however, be 
overlooked that the Police Sub-In-^pector 
} ."s sL tad that that is the distance ’'by a 


given in the First Information Report, and 
as given by Macchindra in the trial Court. 
I am afraid, however, there is no substance 
whatsoe'^'-er in the distinction which he 
sought to draw, either in regard to the 
manner in which they were all walldng 
when the incident occurred, or in regard 
to -the reaction of Macchindra and Housa- 
bai when they saw Madhav Buwa being 
hit on the head by accused No. 1. 

S. There is. however, one point urged 
by Mr. Jethmalani which needs considera- 
tion and that is that whilst Macchindra 
claims to have given the names of his as- 
sailants -viz., the tliree accused, to aU the 
three v/itnesses whom he met shortly 
thereafter -viz., Pujari Pandurang, Eam- 
chandra as well as M-vrutti none of those 
■vvitnesses bears him out as far as the actual 
giving of names of the assailants is con- 
cerned. In this connection it must, how- 
ever, be pointed that the said three -wit- 
nesses all state that Macchindra had told 
them that the assailants were the brothers- 
in-law of Housabai Mr. Jethmalani has 
contended that it is unnatural that the 
said vhtnesses should not ask for the actual 
names of the assailants from Macchindra, 
but I fan to see any unnaturainess in the 
same. Housabai’s husband had only two 
fun brothers and if any of the said unt- 
nesses knew their names, they may not 
ask for the names. .If on the other hand, 
they did not know the brothers-in-Iaw of 
Housabai, or their names, they might not 
be interested in Icnowing their names, so 
long as Macchindra had told them who 
the assahants were by describing them as 
the brothers-in-law of Housabai I also 
do not accept the contention of Mr, 
Jethmalani that since the actual names of 
■the assailants were not given by Macchin- 
dra to Pandurang, Eamchandra, or Niv- 
rutti their evidence could not be said to 
be corroborative of the e\ndence of 
Macchindra, 

9. It was next contended by Mr, 
Jethmalani that to none of the said three 
witnesses viz., Pandurang, Eamchandra or 
Ki-vruttl did Machhindra describe the 
assault on himself or t’ne injuries suilered 
bv him, tlrough he claimed to have des- 
cribed the whole incident. 

(His Lordship examined the coirtcntiori 
and rejected it. Eis Lordship ihcn conti- 
nued) 
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nesses whose presence was necessary in 
the witness-box for the unfolding of the 
narrative on which the prosecution case 
was based. None of them claimed to have 
seen the incident at all, or to have had 
anything to do with it and, under those 
drcumstances. no adverse inference ean 
possibly be drawn by the Court from 
the fact that these witnesses have not 
been called. (Further examining the con- 
tention. His Lordship proceeded.) 

Mr. Jethmalani next contended that 
the witnesses viz. Macchindra, Pandurang. 
Ramchandra and Nivrutti are all persons 
belonging to a spiritual brotherhood be- 
ing all Varkaris. and that spiritual rela- 
tionship like natural relationship makes 
them partisan witnesses That contention 
has only to be stated to be rejected, for 
merely because persons may owe loyalty 
or respect to the same religious in^tu- 
tion cannot make them partisan wit- 
nesses. In this connection judicial notice 
may he taken of the fact that there are 
lakhs of Varkaris in this country and it 
would be a curious situation indeed, if in 
any incident in w'hich they are involved 
or with which they are connected, they 
should be dubbed partisan witnesses 
merely on that account The last criticism 
of Mr. Jethmalani in regard to the evi- 
dence of Macchindra was that his version 
of the incident is inherently improbable 
as there was no reason why of all places 
the first accused should be hiding in a 
canal, but I am afraid there is no sub- 
stance whatsoever in that contention of 
Mr. Jethmalani. The first accused, if he 
intended to surprise Housabai and her 
companions, had to hide somew'here. and 
he may very well have found the hump 
of the canal to be a safe hiding place 
from which to ambush them. 

10. Having given anxious condderation 
to the \’arious points raised by Mr. Jeth- 
malani in regard to the credibility of Mac- 
chmdra on whose testimony the decision 
of this case largely depends, I have come 
to the conclusion that he is a wntness of 
truth and that none of the contradictions 
pointed out or cnlidsm levelled by Mr. 
Jethmalani are such as to warrant my 
discarding his testimony altogether. As 
already riated by me. in %’iew' however, 
of the fact that he has introduced in his 
eNudence in the trial Court the alleged 
incitement by accused No. 2 which does 
not find place in his First Information Re- 
port (Exhibit 7), in my opinion, it is neces- 
sary that the Court should be circumspect 
and should look for corroboration of his 
testimony. 

11-12. There Is ample corroborative 
eridence in this case. Turning, first and 
foremost, to the medical evidence which, 
Mr. Jethmalani has stated, contradicts 
Macchindra's evidence. 1 cannot hdp 
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feeling that, far from contradicting the 
same, it substantially corroborates the 
testimony of Macchindra. (After consi- 
dering the medical evidence. His Lordship 
proceeded). That finishes %vith the medi- 
cal evidence in the case and disposes of 
the contention of Mr. Jethmalani in regard 
to the same in so far as, in my opinion, 
far from contradicting the evidence of 
Macchindra. it corroborates that evidence. 

13. I must now turn to the corro- 
borative evidence afforded by the testi- 
mony of Pujari Pandurang. Ramchandra 
Gadhave and Nivrutti Bartakke 

14. Before, however. I deal vrith their 
evidence itself. I must consider the legal 
objection which was raised by Mr. Jefh- 
malam in regard to the admissibility of 
the evidence of Ramchandra Gadhave and 
Nivrutti Bartakke. It was the contention 
of Mr Jethmalani that the evidence of 
these two witnesses cannot be said to be 
admissible under Section 157 of the Evi- 
dence Act. because it is intended to b^ 
evidence of former statements made by 
Macchindra which, the prosecution claims, 
corroborates his testimony in the trial 
Court, and such former statements would 
be admissible under Section 157 only if 
they were made “at or about the time 
when the fact took place” to which they 
relate Mr. Jethmalani has further sub* 
mitted that the word "at" in Section 157 
connote statements which were part of the 
res gestae. L e.. the event or the transac- 
tion itselt whereas the words "or about 
the time when the fact took place” con- 
note statements made very soon after the 
transaction which constitutes the res 
gestae. Mr. Jethmalani has therefore, 
contended that whilst the statements 
alleged to have been made by Macchindra 
to I^jari Pandurang might be admissible 
as having been made "about the time 
when the fact took place", the alleged re- 
petition of these statements by Macchin- 
dra subsequently to Ramchandra Gadhave 
and Nivrutti cannot be said to have been 
made "about the time when the fact took 
place” so as to fall within the terms of 
Section 157, and the evridence of the said 
two witnesses in regard to the same is. 
therefore, not admissible. The objection 
raised by Mr. Jethmalani has to be dealt 
uith in the light of the law on the point 
as laid dowm by the Supreme Court in 
the case of Rameshwar Kalyan Singh v- 
State of Raiasthan, AIR 1952 SC 54. The 
statement in question in that case was 
made by Mt. Purni to her mother about 
four hours after the incident had occurred, 
the reason for the delay being that her 
mother was not at home when she went 
there, and that statement was sought to 
be admitted in evidence for the particular 
purpose of corroboration under Section 157 
of the Evidence Act. In regard to the 
question whether the statement having 
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been made Jour hours after the incident, 
fulfilled the condition laid down by Sec- 
tion 157 viz. as having been made at or 
about the time of the incident, the 
Supreme Court observed, as follows (para- 
graph 29): — 

"The question Is whether this delay ful- 
fils the "at or about” condition. In my 
opinion, here also there can be no hard 
and fast rule. The main test is whether 
the statement was made as early as can 
reasonably be expected in the circum- 
stances of the case and before there was 
opportunity for tutoring or concoction.” 

The Supreme Court then proceeded to hold 
that, having regard to the facts of that 
case, the statement did fall within the 
ambit of Section 157 of the Evidence Act 
and was rightly admitted in evidence. Ap- 
plying the test laid down by the Supreme 
Court in Rameshwar’s case to the facts of 
the present case, the question that I must 
proceed to consider is whether the state- 
ments alleged to have been made by 
Machhindra to Ramchandra Gadhave and 
Nivrutti Bartakke were made as early as 
could reasonably be expected in the cir- 
cumstances of the case and before there 
was opportunity for tutoring or concoction. 
Machhindra was stranger to the locality and 
after having been refused shelter in the 
temple, it would be natimal for a person 
placed in the situation in which he was, 
to run to the houses of people with whom 
he and his tv^o compam’ons had been 
putting up in Targaon. He could not really 
have gone to them earlier than he actual- 
ly did. His going first to the temple is 
explicable, because he probably thought 
that the accused person might find him 
out and do harm to him if he went to the 
place of Ramchandra or Nivrutti where he 
had been putting up, but would not expect 
to find him at the temple, or in any event 
may not dare to enter ^e temple and 
inflict iniuries upon him in the presence 
of Pujari. Having been refused shelter 
in the temple, he had no alternative but 
to go to the only two persons who were 
known to him in Targaon._ Having regard 
to these facts, in my opinion, the state- 
ments which he made to Ramchandra 
Gadhave and Nivrutti were made as early 
as might be expected, and there is not the 
least doubt that there was no opportunity 
for concoction in the interregnum between 
his running away from the ^te_ of the inci- 
dent and his narrating the incident to the 
said two persons. I, therefore, overrule 
Mr. Jethmalani’s objection to the admis- 
sibility of the statements of Macchindra 
which were deposed to by Ramchandra 
and Niwutti and hold that the same are 
admissible as corroborative ewdence - 
under Section 157 of the Ewdence Act. I 
will now turn to the corroborative evi- 
dence of Pandurang, Ramchandra and 
Nivrutti. 


15-17. (His Lordship considered the 
evidence of Pujari Pandurang, Ram- 
chandra and Nivrutti Bartaklce and held 
that it substantially corroborated the evi- 
dence of Macchindra. His Lordship then 
continued.) 

18. Mr. Jethmalani sought to contend 
that the fact that the police had chosen 
to record the statements of Pandurang and 
Nivrutti under Section 164 of the Code 
of _ Criminal Procedure shows that the 
police thought that these three witnesses 
were aU unreliable. In support of that 
contention, he has relied upon the provi- 
sions of Section 155(1) of the Evidence Act 
which lay down that the credit of a wit- 
ness may be impeached by the evidence 
of persons who testify that they, from 
their knowledge of the witness, believe 
him to be unworthy of credit. I am afraid 
that section has no application at all to 
the present case, for there is no question 
of anybody having gone into the wtness- 
box to depose that these three witnesses, 
or any of them, were in his opinion un- 
worthy of credit. If a witness goes into the 
box and makes such a statement there 
would be two safeguards: (1) the statement 
would be on oath and (2) it could be tested 
by cross-examination. In my opinion, to 
draw such an inference against the credi- 
bility of a witness without anybody going 
into the witness-box in the manner con- 
templated by Section 155(1) of the Evi- 
dence Act would not be legitimate. It 
would be a proposition which in some con- 
ceivable cases might be dangerous to ac- 
cused persons themselves. Opinion evi- 
dence is, as a general rule, not admissible 
and Section 155(1) is exception to that 
rule. Since the matter does not faU within 
the terms of Section 155(1), or any of the 
other sections relating to opinion evidence, 
in my opinion, such an inference would 
not be legitimate or permissible. I must, 
therefore, reject this contention of Mr, 
Jethmalani also. 

29. The next piece of corroborative ew- 
dence which has been relied upon by the 
prosecution is the recovery of the iron bar 
from the house of accused Nos. 1 and 2 on 
a search of that house, which iron bar has 
been found, on chemical analysis, to be 
stained noth human blood. I have no 
hesitation in rejecting Mr. Jethmalani’s 
contention that if the iron bar was struck 
on the nape of the neck, there would be 
no blood on it, in view of my finding on 
the evidence that the actual impact was 
at a place slightly higher than the nape 
of the neck, and in view of the fact that 
the base of the skull of Madhav Buwa had 
been found to be fractured. The blood 
that is found on the iron bar is human 
blood, and, therefore, though the iron bar 
may be regarded as an agricultural imple- 
ment which the accused could be expect- 
ed to possess for innocent use, the finding 
of human blood on it changes the entire 
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complexion and lends considerable cor- 
roborative value to the evidence in sut>- 
port of prosecution case It is true that dis- 
covery evidence, by itself, is subsidiary and 
cannot sustain a conviction, but that is not 
the position in the present case in which 
there is plenty of other evidence to sustain 
the prosecution case Both the panchas to 
the recovery of the iron bar have turned 
hostile, but it appears to be fairly clear 
that they have been won over by the 
defence, and 1 hold that the iron bar was 
recovered in the manner ^esed by the 
prosecution. 

20. A further piece of corroborative 
evidence that is relied upon by the pro- 
secution IS the statement aliened to have 
been made by accused No 1, and the pro- 
duction by him of an axe from a dune-pit 
near the house of accused Noa. 1 and 2 
which v.'as found to be stained with blood, 
though it could not be ascertained whether 
that blood was human blood. The fact 
that the blood on the axe wSs not shown 
to be human blood, coupled with the fact 
that the axe v/as. even accordins to the 
prosecudon. not used by accused No 1. 
deprive this evidence of tho probative 
value it mlsht otherwise have had. The 
statement which the accused is alleued to 
have made (Exhibit 28) contains a portion 
which was clearly inadmissible in evidence 
under Section 27 of the Evidence Act. the 
admissible portion belna only. 'T produce 
that axe which Is burled In dunc-oU near 
my house”. That statement does not even 
eay that it was accused No, 1 who had 
buri^ the axe at the place trera where It 
was recovered. The admissible portion of 
the statement is therefore, of very little 
probative value. The panchas to the 
makins of that statement and the recovery 
of the axe v-ho were the same as in regard 
to the recovery of the iron bar have both 
turned hostile, but even if the admissible 
portion of the statement (Exhibit 28) is 
taken to have been made by the first ac- 
ettseci for the reaxrns stated abave, aeither 
the said statement nor the recovery of the 
axe is of any appreciable value as evidence 
Corroborative of the protecution case. The 
only oilier corroborative evidence on 
which the proiecution has relied Is the 
evi'Jt’nce in regard to motive. The pro- 
secution relies, m that Connection, on Ex- 
hibits 42 and 43 v.hich are cpnliccticns 
mads bv th'"- dect.ised Housabii for Pc’ice 
p'ctcction at the tim.o when 'h" had u.nd'T- 
ta':cn cp'-raticns cn tl''s very hr.d. 

.In tv CSC arphectitns she had trrressod ap- 
'Erc'-cn-don of troubla from her brothfr>»- 
jU'-lon- and h.-’d nv’ntnn<’d thre ts having 
Ibcca elver, to her ty them I.Ir Jcthro-loni 
iha-: contend'-d that tho said too dfrtU- 
Irot’nts are inad.'rus ib!o in evidence O' they 
jdo rot fail rith'^r und.-'r Section 32 (1) of 
Khc Evidence Act, or under Section 8 cf 
itliat Act. Reference may be made in that 
'connection to a decisicn cf e Division 
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Bench of this Court in the case of AlHjan 
Munstu V, The State. 61 Bom LR 1620 
(AIR 1960 Eom 290). In. that case also, 
what was sought to be admitted in 
evidence was a complaint in writing made 
by the deceased nearly two months prior 
to her death expressing apprehension of 
death at the hands of the accused. The 
view expressed by the Division Bench in 
the said case was (at pp. 1623-1624) (of 
Bom LR) »= (at p 291 of AIR) that, 
whilst the said complaint "may be ad- 
missible” under Section 32 (1) of the 
Evidence Act, the same was in any ev'cnt 
admissible under Section 8 of that Act as 
consPtuting a motive or preparation for 
the fact in issue, and as being explanatory 
of the conduct of the deceased It was 
however, further held by the Court in the 
said case (at pp 1624-1625) (of Bom LR) 
“ (at pp 291-92 of AIR) that by the 
mere production of the document the truth 
of its contents could not be regarded as 
established and that the document in ques- 
tion. whilst admissible for the purpose of 
proving the fact that Rashida had made a 
complaint against the appellant which 
may hav’e constituted a motive for the 
appellant to commit the oflence charged, 
was not sdmtssJble for proving the truth 
of the contents of that complaint. The 
position in the present case ia that as Llr. 
Jethmalani has contended. It is not the 
prosecution case that the murder of 
Housabai was committed because she had 
made the complaint to the police (Exhibits 
42 and 43). The making of the complaint, 
therefore, does not itself constitute 
•"motive” within the terms of Section 8 of 
the Evidence Act. In my opinion, how-i 
ever, these two documents (Exhibits 42 and 
43) do fall viithin the terms of Section 32 
fl) of the Evidence Act and are admisclbl^ 
thereu.Tder. In any event, there is orali 
evidence on record to show that there was 
litigation between Ilou-Sabr.i and accused 
Nos 1 and 2 which Housabai had launch- 
ed for the purpose of asserting her right 
to her husband’s share in the family pro- 
perty. The ewdcnco with regard to that 
is to be found in the ttsti.'TO.'i.v both cf 
TTitnesa Macchind.’-a as well as of witneso 
Itladan Gonal vho was the head of the 
Math bi which the deccacfd Houcabsi had 
been rtriding She had succeeded in ob- 
taining a di,cree as a result of th.at litiga- 
tion end had pctuallv enforced tho came 
by cL‘ ;ning pcrcci-ion cf the land Hav- 
irc rf"ird to three facts v.hich are on re- 
co*^ even apart from Exhifci*? 42 and ^3, 
it vnuld a rva'onabh- irferT.cc fer Ih^* 
Court to drew that betwm 

Hoc ahal f-'d rrcu^''d TTcc 1 and 2 hed 
been «’’Tlrrd as n ro'uU cf that previous 
l;tir"t*on 'Purvis th-'^rffore. evidence in 
the pp'C'ml cc'-" with rr-’erd to th'’ irotive 
of .■'ccuo'-d Nos 1 r-nd 2 to commit the 
crime In aut-iticn. iro Question of the! 
adequacy of motive arises, for It la aj 
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matter of _ common experience that very 
heinous crimes have sometimes been ’com- 
mitted out of^vei’y_ slight motive. Motive, 
however, ^ of particular importance only 
in cases of purely circumstantial evidence 
for, in such cases, motive itself would be 
a circumstance v/hich the Court would 
have to consider. In cases in which there 
is an eye-witness or eye-v.itnesses, motive, 
however, plays a very subsidiary role. 
Absence of motive should, in such cases, 
only maice the Court circumspect in the 
matter of assessment of the evidence of 
the eye-witness. On the other hand, 
motive, if proved, merely adds to the 
weight and value of the evidence of the 
eye-’vwtnesses. The fact that Housabai 
had made a will and that she intended to 
change the same, on which IVIr. Jeth- 
malani has relied, cannot possibly lead to 
the inference that she had created poten- 
tial enemies, who might have committed 
her mm’der. It must once again be noted 
that in cases of direct evidence as opposed 
to circumstantial evidence, the fact that 
there might be other persons interested 
in killing the deceased is of little value, 
if the eye-witness or eye-’witnesses are 
believed by the Court, 

21. That leaves for consideration only 
the additional bit of evidence as againrt 
accused No. 2 -viz., that he was absconding 
for a week after the incident. The date 
of the offence was the 19t}i of December 
1968, and accused No. 2 was arrested only 
ion the 28th of December 1968. In order 
that the Court can legitimately draw the 
inference that the subsequent conduct of 
an accused was that of a guilty person and 
not of an innocent man, there must be 
proper material placed before the Court. 
All tliat the prosecution has placed before 
the Court in the present case are bald 
statements, both made by Police Sub- 
Inspector Borkar; (1) that the second ac- 
cused was not in the village on the day 
soon after the incident when the police 
went there; and (2) that Police Sub-Ins- 
pector Borkar had sent about four con- 
stables in search of accused No. 2 to some 
villages. That evidence is, in my opinion, 
wholly insufficient to lead to the inference 
that the second accused was absconding 
since the date of the incident. In order 
to lead to that inference, the investigating 
police officer must lay before the Court 
further evidence to show that continuous 
watch was kept at the house of the accus- 
ed concerned, and that a watch was also 
kept by him at the places w^hich the ac- 
cused frequented, including his place of 
work, but the accused did not turn up at 
all at any of those places during a certain 
period of time. In the absence of such 
evidence, I am afraid, no inference can be 
drawn that accused No. 2 was absconding 
and his subsequent conduct was that of a 
guilty person. It may. at this stage, be 
mentioned that accused No. 2 has. in his 


statement, raised a plea of alibi and has 
contended that since the 18th of Decem- 
ber 1968 he had gone to a cattle fair at 
the village of Pusegaon and had returned 
to Nandgaon only on the evening of the 
27th of December 1968. That statement 
may not be suincient to sustain a plea of 
alibi, the onus of proving which is clearly 
on the accused, AIR 1956 SC 460 para. 5 
at p. 562. Even so, if the prosecution eid- 
dence falls short of proving that the ac- 
cused w'as absconding ever since the time 
of tile incident for a week, as the pro- 
secution itself alleges no question as to 
whether the statement of the accused con- 
cerned is true or not, arises at all. I, 
therefore, hold that the prosecution has 
not proved this circumstance agamst 
accused No. 2, 

22. It was lastly contended by IvIr. 
Jethmalani tliat there was considerable 
scope for mistaken identity on the part of 
Macchindra on the facts of the present 
case. He has contended that Macdiin- 
dra’s mind was already conditioned into 
believing that accused Nos, 1 and 2 whose 
relations with Housabai had been strained 
had assaulted Housabai, and there v^as ad- 
mittedly darloiess at the time and place 
of the incident which, according to Mr, 
Jethmalani would make it impossible for 
Macchindra to identify the assailants with 
any degree of certainty. It is true that 
there must have been some darkness at 
the time of the incident. I have already 
expressed the opinion Jhat the incident 
must have occurred some time between 
6-30 p. m. or 7 p. m. that day, sunset 
being at 5-54 p. m. The incident, there- 
fore, occurred just as tivilight was about 
to end, and it could certainly not have 
been pitch dark at that time, as I have 
already stated above. For the reasons 
stated by me, I have also come to the con- 
clusion that in any event since accused 
Nos. 1 and 2 were persons whose faces 
had been seen by Macchindra every day 
for a continuous period of 15 days and 
were not strange faces, even making aU 
allowance for darkness, it would he pos- 
sible for Macchindra to identify them as 
the assailants. As far as accused No. 2 
was concerned, there was the further fact 
that Macchindra had actually seen him 
following closely behind Housabai and 
talking to her very shortly before the inci- 
dent itself. The incident disclosed con- 
certed action by the two assailants and 
Macchindra’s ewdence that it was accused 
No. 1 who darted out from the canal and 
inflicted a blow with the iron bar on 
Madhav Buwa is in accord 'ivith the pro- 
babilities of the case, in so far as the facts 
show that accused No. 1 had been seen 
leaving the field with the iron bar .shortly 
before the incident. Moreover, accused 
Nos. 1 and 2 were not only brothers who 
were liwng together, but had common 
motive or ill-\vill against Housabai Whilst 
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these facts would be of no direct as^tance 
as far as the question of mistaken identity 
which I am now considering is concerned, 
they do show that Macchindra’s evidence 
is in accord with the probabilities of tte 
situation. In the result, I reject the plea 
of mistaken identity, either with regard 
to accused No. 1 or accused No. 2. 

23. I hold tlut both the accused have 
been rightly convicted of the murder of 
iladhav Buwa as well as of Housabai 
under Section 302 read with Section 34 of 
the Indian Penal Code. Once the con- 
viction of the accused under Section 302 
read with Section 34 of the Indian Penal 
Code in respect of the said two murders is 
confirmed, it must, on the same evidence 
follow that accused No. 2 has also been 
rightly convicted of the offence under Sec- 
tions 323 and 506 (Part 11) of the Indian 
Penal Code in respect of having voluntari- 
ly caused hurt as well as criminal in- 
timidation to witness Macchindra. 

21. As far as sentence is concerned, 
Mr. Kadam on behalf of the accused has 
submitted that the sentence passed on 
accused No 2 by the learned Sesrions 
Judge should be commuted to the lesser 
sentence of life imprisonment. In my 
opinion, however, there is no extenuating 

I drcumstance whatsoever as far as accused 
No 2 is concerned. The conduct of both 
the accused persons appears to have 
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to create a false sense of confidence and 
security in Housabai, a helpless woman 
who had come to work on her own field, 
and thereafter to trap her unawares in the 
manner in which they have done. I, 
therefore, hold that the maximum penalty 
of the law has rightly been inflicted upon 
accused No. 2. Accus^ No. 1 is fortunate 
in having the lesser punishment imposed 
upon him by the trial Court, for, reasons 
stated in paragraph 45 of its judgment 
which, in my opinion, are not proper 
reasons for inflicting the same. As far as 
Madhav Buwa was concerned, his only 
"sm” was to have accompanied Housab^ 
and helped her in harvesting the crop. 
Since, however, accused No. 1 has played 
a somewhat less cruel part in the actual 
incident as compared to the part played 
by accused No. 2, it may be possible to 
take the view that the sentences imposed 
on the two accused should not be the 
same. I hold that the convictions as W’ell 
as the sentences passed on both the ac- 
cused persons muri be confirmed and the 
appeal filed by them dismissed. 

NATHWANI, J.:— 25. I agree 

PER CURIAM— 26. Appeal dismissed. 
Convictions and sentences confirmed. 

Appeal dismissed. 


ENQ 
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fanuary 1, 1957 in ilie hands of the then 
Manager, there is no evidence, according to 
the trial Court, that it came in the hands of 
the defendant No. 1 or he misappropriated 
it and we also agree that the resolution 
writing off the amount was not legal or 
authorised. In the context of the death of 
the said Manager in the meantime, we are 
not in a position to impute any mala iides 
or misconduct to the defendant No. 1 in writ- 
ing off a debt due from a dead person by a 
resolution of the said committee. 

26. It appears that there are further al- 
legations of misappropriation of the funds of 
the Imambarah by the defendant. There is 
no firm finding in respect thereof by the trial 
Court except some tentative findings. It ap- 
pears that an Account Commissioner was ap- 
pointed but his work was suspended by 
order of the Court. We are in full agreement 
with the trial Court that there should be a 
thorough e.xamination of the account of the 
Imambarah during the period from January 
1957 till August 29, 1957 when the Receiver 
Official Trustee took over the charge of the 
estate, to determine if the defendant No 1 
misappropriated any amounts from the Imam- 
barah funds which he would be liable to re- 
fund. If the examination of accounts dis- 
closes any act of misappropriation of the fund 
of the Imambarah by the defendant No. 1 it 
will be open to persons interested to take 
such steps as they may be advised in the 
circumstances. 

27. Upon the materials on record we are 
in agreement with the trial Court that the 
defendant took up the office of being almost 
the in-charge of the Imambarah which Sec- 
tion 11 of the Act XX of 1863 expresdy 
prohibits. In the contingency created by the 
illness and death of the then Manager and 
in absence of a suitable Manager being avail- 
able and in the background of the unfortu- 
nate disputes between tlie remaining ^ mem- 
bers of the original committee and in the 
circumstance then prevailing we are not in 
a position to hold the Defendant No. 1 
guilty of such misconduct or unfitness as to 
remove him from the membership of the 
committee for acting as Supervisor of me 
Imambarah and receiving emoluments for his 
service in bona fide belief that he entitl- 
ed to the same being sanctioned by the erst- 
while committee or for non-payment of ele^ 
trie charges which claim was disputed by 
him. We are, however, in agreement with 
the trial Court that the defendant No. 1 
must refund to the Imambarah all emolu- 
ments he had received from the funds of 
Imambarah together with the sum of Rupees 
144.74 P. due on account of electric char- 
ges. 

28. In the circumstances tlie appeal is 
allowed in part and the judgment and decree 
under appeal is affirmed subject only to the 
modification of the order remowng the defen- 
dant No. 1 from the member of tlie com- 
mittee which is hereby set a.side. As the 
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vacancies, in view of our findings, are yet 
to bo filled up and as there has been a further 
vacancy caused by the death of the plaintiff 
No. 1, we direct that the Receiver Official 
Trustee shall continue to be in possession 
of the Imambarah till the vacancies in the 
committee of Management are filled up and 
the said committee takes charge from the 
Receiver Official Trustee. 

S. K. CHAKRAVARTi; J.:— 29. I agree. 

Appeal allowed. 


AIR 1970 CALCUTTA 513 (V 57 C 103) 
B. C. MITRA AND S. K MUKHERJEA, JJ. 

Life Insurance Corporation of India, Ap- 
pellant V. United Bank of India Ltd. and 
another. Respondents. 

A. F. O. D. No. 62 of 1967, Suit No. 1705 
of 1961, D/- 13-3-1970. 

(A) Insurance Act (1938), S. 2 (11) — ■ 
Life insurance — Definition — ProposiJ to 
effect fife insurance — Terms of policy pro- 
viding for payment of single premium and 
for payment of secured sum on feed date 
— Insiuance is not life insurance. 

A person of advanced age proposed the 
insurer to effect life insurance. A policy for 
Rs. 33,000 was taken out on payment of 
single premium of Rs. 15,000/-. Under the 
terms of the policy only one single premium 
was payable and the moneys payable under 
the policy were payable not on the death 
of the assured but at a fixed date. 

Held, according to the terms and condi- 
tions of the policj', the policy did not effect 
a contract of insurance upon human life be- 
cause neither the payment of the sum secur- 
ed nor the payment of premium depended 
on the duration of any kind of human fife. 
The insurance, therefore, was not life insur- 
ance xvithin the meaning of Section 2 (11). 

(Para 7) 

(B) Insurance Act (1938), Section 39 — 
Nomination of policy — Policy must be of 
life insur.mce — Insured purporting to no- 
minate policy other than life insurance — 
Legal consequences of nomination under Sec- 
tion 39 do not attach to such nomination. 

(Para 8) 

(C) Insurance Act (1938), Section 39 — 
Nominee — Status of — Proceeds of poli^ 
though payable to nominee do not vest in 
him — He cannot assign policy — AIR 1962 
All 355, Dissented from. 

Sub-clauses (1) to (5) of Section 39 make 
it clear that the proceeds of the policy do 
not vest in tlie nominee though they are 
ayable to the nominee in the event of the 
eath of the holder of tlie policy. They do 
not, by virtue of nomination under Sec. 39 
alone, become a part of the nominee’s estate 
before or after the policy matures. The 
right of tlie nominee to receive money is a 
personal and not a heri table right. The 

HNAN/DSO^O/DVT/B 
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nominee has no title to the policy money 
and therefore, be can neither surrender the 
policy nor can be transfer by assignment 
any right, title or interest in the moneys 
payable under the policy. AIR 1962 AD 
855, Diss. from.; Case law discussed. 

(Paras 12, 13, 10 
and 24) 

(D) hlarried Women’s F mp a ly Act 
(1874), S. 6 — Section applies only to 
life insurance policies end not to potudes 
of any other description. (Para 20) 


Cases Referredj Chronolo^cal Paras 
(1962) AIR 1962 All 855 {V 49) « 

1962 AH LJ 265. Kesarl Devi v. 
Dharma Devi 10, 25 

(1958) AIR 1958 AH 569 (V 45) » 

1958 All Lj 262, Shanti De^d v. 

Shti Ram 1^ 18 

(1957) AIR 1957 Andh Pra 757 (V 44) 

= 1957-2 Andh WR 174, M. 

Biahmamma v. K. Venkataramana 
Rao 17 

(1957) AIR 1937 Mad 115 (V 44) = 

ILR (1957) Mad 326, D. M. 
Mudaliar v, Indbin Insuranee and 
Banking Corporation Ltd. IS, 25 

(1956) AIR 1950 Cal 275 (V 43) = 

97 Cal LJ 119, Ramhallav v, Gaaca* 
dhar 16, CS 

(1928) AIR 1928 Cal 518 (V 15 ) = 

ILR 55 Cal 1315, Krishna Lai t. 
Fraznila Bala Dost 14 

(1892) 1 QBD 147 « 61 LJ QB 128, 
Cleaver v. Mutual Feserve Fund 
Life AsociaCiea 14 


S. K. MUKHEEIJEA, J. i The question 
which has to be decided in this appeal is 
whether a nominee under a life insurance 
policy can v'alidly assign the cl.iini in respe c t 
of the policy after die holder cf the policy 
dies but before the policy matures. It al^ 
raises a larger question namely whether 8 
nominee can assign the claim under the 
policy or surrender the policy at alL 

2. One Narayan Chandra Ghosh, a per- 
son considerably advanced in age, took out 
a policy of insurance on January 24, 1947, 
by payment of a single premium of Riipeo 
15.000/-. Under the policy a sum of 
Rs 33.000/- was payable on January 17, 
1978 to the assure or his nominees, ese- 
cutois, administrators or other representa- 
tives-in-interest as the case might be. It 
is not without significance that the moneys 
payable under the policy were payable not 
on the death of the assured but at a fired 
date. Moreover, as only one single premium 
was payable there was no question of pr^ 
miums ceasing to be pa>’able on the death 
of the assured. ’The policy contained the 
following clause; 

"1. Surrender value. After one year from 
the within mentioned dale of commence- 
ment of Assurance this policy will acquire 
a cash surrender value payable on the sur- 
render of the policy presided there be no 
legal impediment. The amount of such sur- 


render value will vary with the duration of 
the policy but will be not less then 80 per 
cent of the within mentioned single pre- 

mium * 

3. The assured nominated one Nitish 
Chandra Ghosh, his yotmger son as hb 
nominee, tinder Section 89 of the Insuranee 
Act. Soon thereafter, the assured died in* 
testate on August 25, 1952, leaving his 
widow and two sons, as his heirs and legJ 
representatives. 

4. As the policy did not mature on the 
death of the assured the nominee did not 
prefer ony cl.-ttrg under it In 1957 the 
nominee, in Older to obtain a loan from 
the United Bank of India Ltd. by pledging 
the policy made enquiries of tbo Life Insu- 
rance Corporation or India as to what sur- 
render value the policy had acquired. Fj 
a letter dated December 23, 1937 the Life 
Insurance Corporation of India hereinafter 
re f erred to as the insurer, intimated to the 
United B:mk of India Ltd, that the stuTea* 
der value of the policy was Rs, 12012/-. 
Immediately thereafter the nominee es- 
dmed the policy to tho Bank by way 
of pledge and secured a loan of Rupees 
10.000/- on interest By a letter dated 
November 5, 1958 tbo Book aotiSed to tho 
tasmer that the pobey had been assigned to 
the Bonk for valuable considmtioo and the 
Bcmk was the benefidiuy of tbo policy. By 
a letter dated November 26, 1958 the insurer 
intimated to the Bank that the assignment had 
been duly redstered. Thereafter & another 
let^ dated December^ 1958 toe insurer 
made It clear that in revering the notice of 
the assignment it had not accepted any rco- 
IKmsibihty for the validity ox the assign* 
ment ana that the poUcy is jnyable only on 
tho erpiry of the period., Le. on 17th 
January, 1978. By another letter dated 
April 5, I960 the insurer pointed out that 
the ]e^ validity of the assignment in 
favour of the Bank “is not free from doubt" 
and the matter was, therefore, being re- 
ferred for legal opinion. By a letter dated 
December 17, 19C0 the insurer, presumably 
on the basis of legal opinion it received, 
wrote: 

“Sri Nitish Chandra Ghosh is the nominee 
under Section 39 of the Insurance Act and 
nothing more. A nomination of the policy 
under Section 39 of the Insurance Act 
pves the right to collect the money cnl^ 
policy money does not vest in the nominee 
oy mere nomination. We are afraid, there- 
fore. that the assignment made by the 
nominee is not legally valid and your right 
to surrender the rolicy on the ba^ of 
assignment is doubtful. Please note in this 
connection that we simply registered the 
assignment without erpres^g any opinion 
as to the legal validity." 

5. It appears from an endorsement on 
flie policy that on December 20, 1957 die 
nominee purported to assign his right, title 
and interest in the policy to the United 
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Bank of India Ltd. On the failure of the 
nominee to repay the loan with interest the 
Bank hrou^t an action against the nominee 
Nitish Chandra Ghosh, the defendant No. 1 
for Es. 10,741/- and against the Life 
Insurance Corporation- of India, the defen- 
dant No. 2, as the assignee of the policy 
for Es. 12,012/- i. e. the surrender value 
of the policy. The defendant No. 1 did not 
contest the suit. He gave evidence and sub- 
mitted to an instalment decree. The suit 
was, therefore, contested only by the de- 
fendant No. 2. On July 5, 1966 the learned 
[fudge passed a decree against the defendant 
No. 1 for a sum of Es. 10,741/- with in- 
-•terest, payable in certain mstalments. The 
decree also provided that in the event of 
the decretal dues not being paid by the de- 
fendant No. 1 in terms of the decree the 
plaintiff would he entitled to realise from 
the defendant No. 2 the balance of the 
decretal sum. It was further provided by 
the decree that the sum paid to the plain- 
tiff by the defendant No. 2 tmder the decree 
should be treated as a loan to be deducted 
with interest thereon at the rate of 6 pct 
cent per annum from the moneys payable 
under the policy on the stipulated date i.e. 
17th January, 1978. 

6. From this decree the defendant No. 2, 
the life Insruance Corporation of India, 
has come up in appeal. 

The issues on which the parties went to 
trial were: , , , , 

(i) Did the defendant No. 1 have any 
right, title or interest to assign or pledge 
the policj' forming the subject-matter of the 
suit in favour of the plaintiff? 

(ii) If so, has the plain^ any right to 
surrender fte insurance policj'? 

Strictly speaking, neither of_ these issues 
arises on the pleadings read in the context 
of the insurance policy. 

7. Althou^ it appears, &om the policy 
that the assured proposed to the msurer to 
effect an assurance on his life, it is abun- 
dantly clear from the terms and condi- 
tions of the policy that the polic>^ did not 
effect a contract of insurance upon human 
life. It did noh because neither the pay- 
ment of the sum seemed on the policy nor 
the pa 3 ment of premiums depended on fte 
duration of any land of human life. The 
insurance is not, therefore a life insunmee 
within the meaning of sub-section (11) m 
Section 2 of the Insurance Act 1938. 

8. The holder of die policy purported to 
nominate a nominee under Section 39 of 
of the Insurance Act. Under that section 
only the holder of a policy of life insurance 
can nominate a person or persons to^ whom 
the money secured by the policy shall be 
paid in the event of his death. _As the 
policy is not a life insurance policy the 
jnirported nomination is not a nomination 
under Section 89 and the nominee is not a 
nominee imder the statute. The legal con- 


sequences of nomination under Section 891 
do not, therefore, arise in the present case.) 

9. It was said in course of argument 
that the parties treated the policy as a life 
insurance policy at the trial and therefore 
in the appeal w'e ought not to treat it as 
anything ^e. When the court is invited to 
give eff^ect to a statutorj' provision which 
applies only to life insmance and tlie case 
to which it is sou^t to be applied is 
patently not a case of life insruance, I do 
not think there is any principle of law under 
which the corut is obliged to shut its eyes 
and misapply the statute. The parties can- 
not by their failme to raise an objection to 
the applicabOitj' of a statutory' provision com- 
pel the corut to apply the provision to a case 
to which it is not applicable. 

10. There is also no averment in the 
plaint that the policy was surrendered or 
sou^t to be srurendered nor is there any 
evidence in that behalf. It is one thing to 
enquire what the srurender value of a policy 
is and quite a different thing to surrender 
it In the absence of any pleading or evi- 
dence of srurender, the question as to whe- 
ther the assignee of the nominee had any 
right to surrender the policy assrunes a 
pmely academic character. 

11. The case could have been disposed 
of on either of these points. That was not 
done because the parties tacitly assumed 
that the policy was a life insurance 
policy; they also assumed that the policy 
was srurendered or sought to be surrender- 
ed by the plaintiff that is to say, the 
assignee from the nominee. It must be 
conceded that a nominee can validly sru- 
render or assign a policy only if he has a 
title to the moneys payable rmder it, or in 
other words, only if he is a beneficiary of 
the policy'. If the right of the nominee is 
merely a right to collect the moneys from 
the insiuer, such a right cannot confer any 
title. It is, therefore, necessary to examine 
the precise natrue of the interest of a 
nominee in the contemplation of Section 39 
of the Insurance Act 

12. Sub-secHcm (1) of Section 39 pro- 
vides that the holder of a policy of life in- 
surance on his own life may nominate the 
person to whom the money seenrred by the 
policy' shall be paid in the event of his death. 
It is not without significance that the sub- 
section speaks of the transactioa of payment 
and not of any ri^t, title or interest in tlio 
mon^ which is payable. In saj'ing that the 
money shaU be paid to the nominee, tire 
sub-section underlines the obligation of the 
insruer to pay to the nominee and not the 
ri gh t of tire nominee to receive payment, 
though the obligation and tire right are the 
obverse and rev'erse of the same Iransacb'on. 
It scruiralously avoids the use of any word 
implying projuietar}' right, title or interest 
such ns Vest’, ‘transfer’ or ‘assign’. Snb-sec- 
tion (2) of Section 89 prowdes that nomina- 
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tion may at any time before Qie jx>licy 
matures for payment be cancelled by an 
endorsement or a ‘will. The sub-section 
therefore clearly indicates that the nommce 
does not acquire any title to the money Iw 
virtue of the nomination because if he dii 
he could not have been divested of his nght, 
title or interest by any unilateral act on the 
part of the holder of the pohcy who nomi- 
nated him. Sub-section (4) of Section 39 
provides that a transfer or assimmcnt of a 
pohcy shall automatically cancel a nomina- 
tion. It goes %vithout sajing that if the 
nominee md acquired any title by nomina- 
tion, the pohcy-holder could not have assim- 
ed the policy without his concurrence, far 
less could the nomination have stood can- 
celled automatically by reason of assim- 
ment or transfer. Sub-section (5) provides 
that where the policy matures for payment 
during the lifetime of the person whose 
bfe is insured or where the nominee, or if 
there are more nominees than one, all the 
nominees die before the pohcy matures for 
payment, the amount secured by the policy 
shall be payable to the policy-holder or hrs 
heirs or legal representatives or the holder 
of a succession certificate as the case may be. 
Here again, there is clear indication that the 
nominee does not acquire any title to the 
money, because if he did, his heirs and not 
the heirs of the deceased policy-holder should 
have been entitled to the mooev when the 
pohcy matures. An interesting but specula- 
tive argument was addressed to us by Mr. 
Somenath Chatteijee. He argued tlut al- 
though the sub-section says (hat the money 
shall be payable to the heirs and legal re- 
presentatives of the deceased policy-hol- 
der if the nominee dies before the 
policy matures, it does not say that 
the money ^vlll be payable to the heirs 
of the policy-holder if the nominee dies 
after the policy matures. It is, there- 
fore, implied that in a situation where 
the nommeo dies after the policy matures 
the money will be payable not to the 
heirs ana legal rcmiesentatives of the 
ptrfiuy-AwUer froT At tie hear ami Afga? 
presentalives of the nominee or in othw 
words the money svill go to the nominee’s 
estate. He contended that although in the 
scheme of Section 39 the nominee docs not 
acquire any title to the money before the 
policy matures, he does so after the policy 
matu^ on the death of the i>olicy-holder. 
In my opinion, the orgument is untenable. 
There is good reason for thinking that sub- 
section was introduced ex abusdonli 
cautela. The first hmb of the sub-section 
prescribed that if the pohcy matures during 
the lifetime of the policy-holder the money 
shall be payable to Km. This prosision is 
dearly redundant because sub-section (1) of 
Section 30 has already provided that the 
money will be payable to the nominee only 
in the event of the policy holder’s death. 
The other limb of the sub-section wbkji 
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enjoins payment to the heirs and legal re- 
presentatives of the policy-holder 3 the 
nominee dies before the policy matures may 
very well be also treatea as superfluous. In 
my opinion, the legal position should have 
remained the same even if sub-section (5) 
were not in the statute. Sub-section (6) of 
Section 39 confirms that the nominee floes 
not acquire any title to the money when die 
policy matures on the death of the policy- 
bolder. It provides that where the nominee 
or, if there are more nominees than one, a 
nominee or nominees survive the person 
whose life is insured, the amount secured 
by the pohcy shall be payable to such 
survivor or survivors. The sub-section con- 
templates that the money will not be pay- 
able Jomtly to the surviving nominee and 
the heirs and legal representatives of the 
deceased nominee but to the surviving 
nominee alone. If the money had vested in 
the nominees, the estate of the deceased 
nominee should have shared in the proceeds 
of the pohcy. On a consideration of sub- 
sections (1), (2), (4), (5) and (6) of Section 
39 the proposition dearly emerges that the 
proceeds of the policy do not vest in the 
nominee though they are payable to the 
nominee in the event of the death of the 
bolder of the policy. They do not, by vir- 
tue of Domination under Section 89 alone, 
become a part of the nominee’s estate be- 
fore or after the policy matures. 

13. Nomination under Section 89, like a 
testamentary disposition snealu only after 
death but the analogy ends there. No title 
to the pohcy moneys passes in praesenti or 
in future by nomination. If the title pass- 
ed to the nominee on the death of the policy- 
holder his lesal status would have been 
indistinguishable from that of an assignee, 
or a legatee, the assignment or legacy tak- 
ing effert on the death of the policy-holder. 
The subject of assignment' is dealt wnth not 
by Section 39 but by Section 38 of the 
Insurance Act. Mr. Chatterjee reh'ed on a 
passage in Halsbury’s Lasvs of England, 
Third VoJ. 4 SOff it 

is said: "Legal choses in action arc those 
which can be recovered or enforced by ac- 
tion at law, as, for instance, a debt, a bill 
of exchange, or a claim on a policy of 
insurance." On this basis he argued that the 
right of the nominee to payment of mooej’S 
paj-able under the policy is a chose in ac- 
tion and as such is assignable. In footnote 
(p) to the paragraph cited by Mr. Chatfcqee 
it is said: “In the Supreme Court of Judi- 
cature Act 1573 Section 25 (G) the erpres- 
sion legal chose in action’ was employed 
with a special peculiar meaning. 'Ihat sub- 
section is repealed by the Law of Property 
Act 1925 and re-enacted by Section of 
the Act, the phrase legal thing in action' 
being used." It is unnecessary for our pre- 
sent purpose to go into tlie technicalities of 
die concept of a chose in action. Under 
the Indian Law, an actionable claim ii no 
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doubt transferable but it is transferable only 
by the person who has a title to the pro- 
perty in respect of which the claim hes. 
The position is the same in English Law. 
Nemo dat quod non habet, no one gives 
what he does not possess, if the nominee 
has no title to the pohcy money he can 
neither surrender the policy nor can he 
transfer by assignment any right, title or 
interest in the moneys payable under the 
pohcy. In the contemplation of the statute, the 
right of a nominee is a mere right to col- 
lect the proceeds of the pohcy and the 
right has been given only to obviate the 
inconvenience of obtaining representation 
to the estate of the deceased pohcy-holder 
or a succession certificate. 

14. Judicial precedents also do not sup- 
port the contention that the nominee has 
any title to the moneys payable under the 
policy or that they become a part of his 
estate. In Krishna Lai v. Pramila Bala DasL, 
AIR 1928 Cal 518, a case decided before 
the Insurance Act came into force, the 
insurer was to pay to the wife of the insured, 
as his nominee, a certain sum payable under 
the pohcy. Negativing the claim of the wife 
that she was beneficially, entitled to tlie 
money, the Bench which was presided over 
by 'Rankin, C. J. held that the money was 
a part of the estate of the deceased 
policy-holder and, therefore, the creditors 
of the nohcy-holder’s" heirs could proceed 
against the policy money in execution of 
the decree passed against them. C. C. 
Ghose, J. who dehvered the leading judg- 
ment in that case strongly relied on the 
decision in Cleaver v. Mutual Reserve 
Fund Life Association, (1892) 1 QBD 147 
where under tlie policy the money was pay- 
able to the insurers wfe, if living, odier- 
wise, to his legal representative. In that 
case. Lord Esher, M. R. observed: 

“The husband might have altered the 
destination of the money at any time and 
might have dealt with it by will or settle- 
ment. I think that apart from any statute, 
no interest would have passed to the wife 
by reason merely of being named in the 
policy.” 

This case has a peculiar relevance to the 
facts of this appeal because here, the policy 
not being a fife insurance policy. Section 39 
trader which the nomination was made, has 
no application. The nomination must, _ there- 
fore, be treated as one de hors Section 39 
of tlie Insmance Act as in AIR 1928 Cal 
S18. Later decisions of this Court and other 
courts agree that die rights of a nominee 
under Section 39 are no larger. 

15. In Ramballav v. Gangadhar, AIR 
1956 Cal 275, P. B. Mukharii, J. held that 
a nominee who is nominated under Section 
39 of the Insurance Act does not become 
the owner of the money payable to him 
under the policy and the nomination only indi- 
cates die person who should receive the 
monej' should the owner die. All that sub- 
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section (6)_ of Section 39 of the Insurance 
Act does is to confer on the nominee the 
right to receive the insurance money as 
between the insurance company and such 
nominee but it does not provide for the 
title or oxvnership of that money in general. 
The decision of P. B. Mukharji, J. was 
relied on in a Bench decision of the Madras 
High Court in D. M. Mudaliar v. Indian 
Insurance and Banking Corporation Ltd., 
AIR 1957 Mad 115. The court held that 
nominee as payee is nothing more than an 
agent to receive the money, which money 
remains the property of the assured and at 
his disposal during his lifetime and on 
his deadi forms part of his estate. The 
result is that the 'nominee takes no bene- 
ficial interest in it. Ramaswami, J, in course 
of his judgment said; 

“There are thus important differences be- 
tween a nomination and an assignment 
which can be summed up as follows: An 
assignment of hfe policy passes to the 
assignee the right to tlie insurance money, 
even though the assignors interest" in the 
life has ceased before the date of assign- 
ment. The life policy forms part of the 
estate of the assured and may be dealt 
with at his absolute discretion, sold, 
charged, settled, etc. Once an assignment is 
made it cannot be cancelled at the option 
of the assignor. 

It creates a vested right in the assize© 
who no doubt takes it subject to the equities 
in the case of assignor, because the assignee 
cannot have a better title than his assizor. 
On the other hand, a nomination unless 
there is a special clause inserted to make 
it irrevocable, does not deprive the policy- 
holder of his rights, privileges, options and 
benefits under the policy including the right 
to alter tlie beneficiary.” 

16. Elsewhere he says: 

“A nominee is entitled to receive poh'cy 
moneys only. There is no statutory trust 
created by Section 39 in favour of the 
nominee, nor is he conferred as the nominee 
under Section 5 of the Provident Funds 
Act 1925, \rith the right to receive the 
moneys absolutely. 

“The nominee being only mven tlie right 
to receive money after the death of the 
assured, he can neitlier surrender the policy 
nor have it converted to be paid up.” 

17. Similar views were expressed on the 
nature of the rights of a nominee nominated 
under Section 39 of the Insurance Act in 
M. Brahmamma v. K. Venkataramana Rao, 
AIR 1957 Andh Pra 757 where Chandra 
Reddy, J. observed: 

“A reading of the relevant provisions _ of 
the section can only lead to the conclusion 
that the holder of a polic>' continues to 
have interest in the policy notwithstanding 
the nomination effected in regard to the 
poliev. It 'does not divest him of tlie rights 
in tlie policy’ and he retains disposing 
power over it Under sub-sections (2) and 
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(4) it is competent for the holder of the 
policy to bequeath to somebody or mals 
an assignment of it and fliis automatically 
cancels the nn min aHnn which imphes that a 
nominee has no vested right in the docu- 
ment. 

In fact, under sub-section (5), 2 fli© 
policy-holder survives the nomine^ the 
money is parable to the holder himseU and 
not to the heiis or the legal rg>rescnta- 
tives of the nominee which would not be 
the case 2 the nominee had acquired any 
vested interest in the policy. Therefor^ the 
title does not pass to the nominee by rea- 
son of the nomination." 

18. In Shanti Devi v. Shri Ram T-al, 
AIR 1958 An 569 io holder of a decree 
against the assured put his decree into 
execution after the assured died attach- 
ed the money dne under his insurance 
poli^. The widow of the assured made an 
application for the release of the insurance 
money winch had been attached upon the 
ground that she had been nominated under 
Section 39 of the Insurance Act to receive 
the money. The executing ccnit held infer 
alia fiiat mere nomination did not create 
any interest in favour of the nominee and 
the money still continued to be the property 
of the assured and was, therefore, hable to 
attachment as a part of the estate of the 
deceased. In that view of the matter her 
obiectian was dismissed. The \vidow pre- 
ferred an appeal. The Appellate Court held 
that merely because the appellant was nomi- 
nated to receive the money from the insu- 
rance company she did not become the 
owner of the mon^j the nomination only 
dispensed with the necesrity of obtaining a 
roccession certificate. The app^ was, there- 
fore, dismissed. The appellMt preferred a 
second appeal to the Court which was 
also dismissed. In course of his fudgment 
the learned Judge who spoke for the 
Court observed at page S72 of the Report 

*Tf the nonunatioa is made only onder 
SecHoa M it. ia not m aiwguneut but 
merely ^ves the li^t to the nominee to 
receive tne assured amount without meal- 
ing any interest in the nominee." 

19. Mr. Chatteriee relied on a Bench 
decision of tiie Allahabad Hizh Ccnirt in 
Kesari Devi v. Dhanna Devi, AIR 1962 AD 
S53. Hiere the insurance money was pay- 
able “to the assured, his nominees, esecn- 
tors, administrators, assigns or other repre- 
sentatives as the case toay be*. The a s sure d 
nominated his brother Mannulal under Seev 
tion 39 of the Insurance Act as his nominee. 
Shortly thmeafter the assured died leaving 
his widow Sm. Kesari De%i as his heir and 
legal repres e ntative. Before he could col- 
lect the insurance moneys, the nominee 
died leaving his widow 5m. Dhaima Devi 
as his heir and legal representative. She 
applied for a succession certificate in res- 
pwet of insurance moneys. Her application 


was contested by Sm. Kesari DevL who 
dafmed that she was entitled to the ruo 
cession certificate as the heir of the assured. 
The learned District Judge granted the 
succession certificate to the nominee's 
widow, Kesari Devi as the heir and the 
legal representative of the assured appealed 
to the High Court. The appeal was dis- 
missed. In course of his judgment Desai, 
C. J. said: — 

"Under the insnrance policy the money 
became pa}*able to Maimulal; thii means 
that the company was bound to pay to him. 
Since he died before it could be paid to him 
It must be paid to Ms heir or representa- 
tive, L e. to the respondent It must be paid 
in sudi a manner as to amount to pay- 
ment to him. It is only 2 it is paid into 1^ 
estate that it can be said to be paid to him, 
and the respondent is the penon who indis- 
putably represents it. If it had been paid 
to him as it ought to have been on his death 
it would have gone to the respondent as part 
of his estate the respondent must be 

placed in the position in wMch she wouM 
then have been. 

1 am unable to agree with the learned Chief 
fustice. The nominee's ri^t is the right to 
receive the money only. Section 39 does not 
Mofer on him any tide to the money. The 
right to receive is a personal and not a 
heritable ri^t The ri^l is not in the nahw 
of any title to the money nod, therefore, the 
money when rec^ahle or received by toe 
nominee does not become a part of his 
estate. Ko doubt, 2 toe nominee had been 
alive he could have validly laid claim to 
payment of the money, but on his death his 
bdrs and lej^ representadves should not 
Im-e successfully claimed the money aa 
of the conuDee’s estate. The learned Chief 
Justice said that *the company must pay the 
money to h-m, that is to say, to toe nominee*. 
I agree. But when besara *2 he has died in 
toe meanwhile it is payable to his estate, I 
respectfully disagree. The money is pay- 
able to the nominee as receiver of toe money 
it does. wst. Vyicama wast ‘ik bia esfata- 
lo so far as the learned Judges of the 
Allahabad High Court held in fmrt case that 
Insurance money’s payable to a nominee 
under Section 39 of toe Insurance Act be- 
comes a part of toe nominee's estate, I am 
unable to agree. In my opinion, in the facts 
of that case, on the death of the nominee the 
insurance money beaitne parable to toe 
heirs or legal representatives of the assured 
and, therefore, to toe appellant Sm. Kesari 
Des-L The ratio of the Allahabad dedsioa. 
runs counter to the ratio of the decisions of 
toe Calcutta Hijto Court, Madras High Court, 
Andhra Pradesh High Court and of the 
Allahabad High Court ItseU to which 
reference has already been nude. 

20. Mr. Chatterjee in course of his argu- 
ment contended that the nominee who is 
a son of the deceased policy-holder Is a 
benefidary within the meaning of Scettoo 6 
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of the Married Women’s Property Act 1874 
and as such he has an absolute and inde- 
feasible title to the money. He was, there- 
fore, legally competent to assign the policy. 
This is a case neither made in the plaint nor 
argued at the triaL No mention of it is to 
be foimd in the pounds of appeal. The 
policy is embodied in a printed form. Some 
of the printed clauses are patently inappli- 
cable to the contract of insurance evidenced 
by the policy. No doubt, the words 
“children’s endowment” appear at the top of 
the policy in print Be that as it may, no- 
where is there any indication that the policy 
is talcen out for the benefit of any son of the 

S olicy-holder nor is the name of any bene- 
ciary indicated in the policy. All that the 
assured has done is to have nominated Nitish 
Ghandra Ghosh, under Section 39 of the 
Insurance Act as his nominee to whom the 
money is payable. In the plaint it is ex- 
pressly stated that tibe nominee assigned his 
ri^t, title and interest as nominee and not 
as a beneficiary. In any event. Section 6 
of the Married Women’s Property Act 1874 
applies only to life insurance policies and 
not to policies of any other description. As the 
policy in the present case is not a life insur- 
ance policy the section can have no applica- 
tion. 

21. Ih the view we have taken we must 
hold neither the defendant No. 1 nor the 
plaintiff as his assignee was or entitled to 
surrender the policy and the surrender, if 
any, of which there is no evidence, is in- 
valid. If a nominee cannot vah'diy surrender 
the policy, his assignee cannot do so either. 
The assigrunent by the nominee of his right, 
title and interest in the policy in favour of 
the plaintiff is also invalid. He has assigned 
nothing. We are not only unable to uphold the 
judgment of the learned trial Judge on merits 
but we are also of opinion that the learned 
Judge was not justified in passing a decree 
directmg the defendant No. 2 to pay certain 
sums of money to the plaintiE and treat the 
payments as loans. It is nobody’s case that 
any application was made for any loan or 
that the appellant Life Insurance Corpora- 
tion is obliged to grant any loan in the facts 
and circumstances of this case. The learn- 
ed Judge has passed a decree on the basis 
that the policy has been validly surrendered 
and the claim under it validly assigned by 
the nominee to the defendant Bank and yet 
at the same time has treated the poh'cy as 
subsisting and the insurance moneys pay- 
able when the policy matures. It is only 
on tliat basis that the direction to treat the 
moneys recoverable from the appellant 
under the decree as a loan can be explained. 
It seems to us that there is no warrant for 
such an order either in the contract of insu- 
rance or in the statute. 

22. It only remains for us to pronounce 
file order. The appeal succeeds. The decree 
of the learned Judge against the appellant, 
the Life Insurance Coiporation of India is 


set aside and the suit is dismissed as 
against the said Life Insurance Gorporation 
of India. The re^ondent No. 1 the United 
Bank of India, will pay the ^peBant’s costs 
of the appeal and of the trial. 

B. C. MEERA, J.; 23. I agree with the 
iudgment and order made by my learned 
brother but would like to add a few words 
of my own. The respondent No. 2 is the, 
nominee of an Endowment insurance policy 
which was taken out by his father who died 
on Augi^ 25, 1952. The appointment of 
the nominee was made under Section 39 of 
the Insurance Act, 1938, hereinafter re- 
ferred to as the Act) The policy was sin^e 
premium policy, the premium being Rupees 
15,015. The sum assured was Rs. 33,000 
payable on January 17, 1978, on expiry of 
the endowment period of 31 years. 


24. The nominee pmported to assign 
fire policy in favour of the respondent No. 1 
who filed the suit for recovery of a loan. 
The question is if the respondent No. 2 as 
the nominee of the policy had the lig^t 
to assign the claim under the policy, to the 
respondent No. 1 so as to enable fire latter 
to obtain a decree against the appellant for 
recovery of the money due on the policy. 
On a plain reading of subsections and 
(6) of section 89 of the Act it is clear to mo 
that the only ri^t which a nominee of an 
insurance policy has is the right to collect 
and receive the money, if he is alive at tire 
date of maturity^ and if the policy-holder is 
dead at that time. If the policy-holder is 
alive when the policy matures, the nominee 
has no right whatsoever and the amount 
secured by the policy is payable to the policy- 
holder, and if he is dead and fire 
nominee is also dead to bis heirs or legal 
representatives or the holder of a succes- 
sion certificate. Under sub-section (6) of 
Section 39 of the Act if there are more 
than one nominee, and one or more of such 
nominees sunnve the assured, the amount 
secured by the poh'cy would be payable to 
the survivor or survivors of the nominees. 
This position makes it amply clear that a 
nominee has no proprietary interest in the 
money payable under the policy. He does 
not by any means become the owner or 
proprietor of the sum assured. If he did, 
the sum assured would have become pay- 
able, in a case where there are more than 
one nominees one of whom survives the 
other, to the surviving nominee and the heirs 
and legal representatives of fiie deceased. 
But that is not what the statute prescribes. 
Under the statute, upon the death of a 
nominee where there are more than one the 
sum assured becomes payable to the sur- 
vivor or survivors of fiie nominees. This 
provision makes it clear that the only right 
which a nominee has is a right to receive 
and to collect the money, and if he dies 
this right passes not to his heirs and legal 
representatives but to fiie survnvor or .sur- 
vivors of the nominees, where there are more 
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fTian one. The righf ^^hich a nominee h-K 
is not a heritable interest so as to enable 
Qie heirs and legal representatives of a 
deceased nominee to claim and enforce such 

a right. 

£5. This position has been clearly stated 
by P. B. hiukharii T. in AIR 1956 Cal 275 
which was followed by the Division Bendi 
of the Madras High Court in AIR 1957 
Mad 115. I respectfully agree with the views 
expressed in these two decisions and I do 
not agree with the conlraiv views croressed 
in the Bench Division or the Alfababad 
High Court reported in AIR 1962 All 355. 
In my opinion a nominee under Section 39 
of the Act takes no beneficial interest in the 
sum assured, and be had no right to assign 
the policy so as to enable the assignee to 
recover the money due under the policy and 
appropriate the same. 

S6. Assignment under Section 38 and 
nomination under S. 39 of the Act are two 
entirely different concepts altogether. The 
assignment of flie policy confers upon the 
assignee the benefits under the policy, and 
by virtue of the assignment he is the only 
penon who is entitled^to such benefit. But a 
nominee under Section 39 of the Act is not 
entitled to any benefit under the policy at 
all. As I said earlier bia only right is to 
receive and collect the money upon matu* 
rity of the pohcy, provided that the policy- 
holder Is dead at the time of such maturity. 
While a nominee has no right whatsoever 
by virtue of nomination, if the pohcy*holdet 
is alive at the time when the policy matures 
for payment, the assignee under Section 38 
is the only person entitled to the benefit of 
the policy even though the assured is 
alive at the maturity of the policy. To hold 
that a nominee is entitled to assign and 
transfer his rights by virtue of the nomina- 
tion, would bo equating his position to that 
of an assignee and tHs in my view will bo 
entirely contrary to the provisions in the 
statute, 

27. The next question is if the policy 
could be surrendered by the respondent 
No. 2 as the nominee or by the resjxrodent 
No. 1 as the assignee of the nominee. In 
my view the respondent No. 2 as the 
nominee had no right to surrender Uio 
policy, and the respondent No. I could have 
no better or higher right than the respon- 
dent No. 1 had. But quite apart from the 
question of the right of the respondent 
to surrender the policy, there is notfiing on 
record to show that the policy -was ever sur- 
rendered. By a letter December 23, 1937 
the appellant had informed the respondent 
No. 1 of the surrender value of the policy, 
no doubt on inquiry made in that bdialf. 
But there is no evidence that the policy 
was ever surrendered or that intimation tn 
such surrender was given by either of iho 
respondents to the appellant. There is no 
averment in the plaint that the poh'cy was 


ever surrendered by either of the respon- 
dents and no evidence was tendered on be- 
half of the respondent No. 1 that there was 
a surrender of the policy. Even assuming 
that the assignment of the policy by the res- 
pondent No. 2 to the respondent No. 1 is a 
valid and lawful assignment, which in our 
view, it is not, the respondent No. 1 would 
have no cause of action against the appel- 
lant until sunendei of the policy. And in 
this case such a surrender has neither been 
pleaded nor proved. Counsel for the res- 
pondent No. 1 contended that the parties 
proceeded on die basis of a surrender. I 
cannot accept this contention. In order to 
succeed in this suit the respondent No. 1 
is bound not only to establish a valid and 
lawful assignment of the policy in his 
favour but must also prove a surrender of 
the policy, and in my view it has failed to 
prove either. 

28. For these reasons this appeal must 
succeed and I concur in the order made by 
my learned brother. 

Appeal allowed. 
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Rameshwarlal Harlalka, Petitioner v. 
Union of India, Respondent 
hiatter No. 223 of 1904, D/- 28-5-1070. 

(A) Constitution of India, Art ^6 — 

Petition, under — Omission to stale in wn- 
tion al^ut existenee or prosecutioa of alter* 
native remedy — Effect . . , . 

A pedtioQ under Article 226 whien is not 
frivolous cannot 1» dismissed in h'mlne on 
ground of existence of an alternative remedy 
without going into the question of merits. 
The fact of suppression or omission to state 
in the pefib’on about existence of an altema- 
hVo remedy or the petitioner having pursued 
an alfemarive course cannot be taken to ho 
such a suppression as will disentitle the peti- 
tioner to any consideration under Article 228 
on mound of fraudulent or i^rehensible 
conduct. Court should determine whether 
llie Court which issued the rule was deceiv- 
ed. No question of deception arises if not- 
withstanding a disclosure of such facts the 
Court might have been inclined to issue the 
Rule. Case law discussed. 

(Para 2) 

(B) Constitution of India, Art. 220 — 
Petition under Article 220 — Clwllengc to 
unconstitetionoh’ty of Act — Locus slaiidi of 
petitioner to maintain petition. 

A petition under Article 226 challengiDg 
unconstitutionahty of an Act may be main- 
tained by a person if the Act be such that 
mere coming info force of the Act itself Is 
likely to abridge the fundamental rights of 
a person coming within its ambit. In such a 
case the aggrieved person ma y at once come 

GN/GN/DS2/70/SSG/B 



1970 Eameshwarlal v. 

to Court without waiting for the State to 
take some overt action threatening to 
infringe his fundamental rights. Thus a 
trader in edibles is entitled to urge that the 
provisions of the Prevention of Food Adul- 
teration Act contravene Article 14 or 19 
(1) (g) of Constitution because there is ground 
for immediate apprehension of the Act being 
applied against him. Fact that at the 
stage of hearing of the petition there are no 
criminal proceedings pending against the 
petitioner is not material. AIR 1959 SC 725, 
Rel. on. (Para 4) 

(C) Constitution of India, Art. 14 — Pre- 
vention of Food Adulteration Act (1954), 
Pre, Ss. 12, 19 — Act does not violate Arti- • 
cle 14. 

Act is not violative of Article 14 for the 
following reasons: 

(1) Under Section 12 read with relevant 

rules it is open to persons other than the 
purchasers also- to have an analysis of their 
articles made by the public analyst on pay- 
ment of fees. (Para 7) 

(2) The word “vendor” in Section 19 
should be given wider connotation because 
it is relative to concept of sale. The de- 
fence in proviso to Section 19 (2) wUl also 
be available to a person who may have in 
his possession as a commission agent; 

f oods which may be offered for sale even 
y any other person, namely his principal. 

(Para 8) 

(D) Constitution of India, Articles 19 (1) 
(g), 226 — Statute prohibiting trade in 
dangerous commodity or activity — Challenge 
to constitutionality of — Grounds. 

Though a person may not claim a funda- 
mental right to carry on trade in an inherent- 
ly dangerous commodity or activity when it 
is so prohibited by the Legislature it will not 
prevent him from challenging the constitu- 
tionality of the Statute itself on the mound 
that it offends against the fundamental right 
guaranteed by Article 19 (1) (g) by showing 
that the restrictions imposed by the statute 
are imreasonable either because the restric- 
tions go in excess of the right or because ac- 
tivities which are not pernicious are included 
within the sweep of the statute or because 
the procedure laid down in the statute for 
curbing such activities is unreasonable or un- 
iust or arbitrary. Case law discussed. 

(Paras 9, 10) 

(E) Constitution of India, Article 19 (1) (g) 
— Prevention of Food Adulteration Act 
(1954), Pre., Section 2 (i) (f) — Act or Sec- 
tion 2 (i) (f) in particidar is not violative 
of Article 19 (1) (g) on ground of vague- 
ness. 

In determining whether a statute should be 
condemned on the ground of vagueness ii 
should be read as a whole and if upon such 
reading a reasonably certain meaning can be 
imputed to a prowsion no complaint of vague- 
ness can be imputed to the statute. 

(Para 11) 
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The vice of the particular article will be 
governed not only by the definition of adul- 
teration in Section 2 (i) (f) but by standards 
of pmity which have been prescribed bv the 
rules made under the Act So Ae definition 
of adulteration in Section 2 (i) (f) must be 
read together with the rules. The word 
“otherwise" suggests that all the adjectives 
refer to the quality of the article being unfi t 
for human consumption. Thus the vagueness 
of the adjectives standing by themselves is 
eliminated. (Amendment to delete the word 
“disgusting" from the definition of adultera- 
tion in Section 2 (i) (f) suggested). 

(Faras 11, 12) 

The absence of laying down the precise 
method is not itself a ground for striking 
down the statute as unreasonable. The pre- 
sumption is in favour of constitutionality and 
all circumstances which might uphold the 
validity of the statute are to be presumed by 
the Court and must be shown as non-existent 
by. person who wants to challenge it. AIR 
1951 SC 41 & AIR 1953 SC 394, Relied on. 
(Suggestion made to expedite, to include in 
the rules, the precise method of analysis for 
various articles.) (Para 13) 
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A. C. Bhahra, for Petitioner; Nonl Komar 
Cbatjavartl, for Respondent. 

ORDERS— 31»e petitioner In case^ 
who is a trader in edibles such as spices, has 
diaHenged the validity of the Prevention of 
Food Adulteration Act, 1954 on the ground, 
inter alia, that the Act contravenes Iho provi- 
sions of Articles 14, 19 (1) (f) and 19 (D (^ 
of the Constitution of India and asks for a 
de«3aratian of such invalidity of the Act 
and the rules made thereunder and also for 
an appropriate writ to restrain the respon- 
dents from enfordag the Act and the roles 
against the petitioner. The petition was 
hied on the 4th Tune 1964 and was subs^ 
quently amended to add paragraphs 11(a) 
end 11(b), which seek to ^laln the cause (s 
action to support the petition. 

2. The grounds of the alleged Invalidity 
of the said Act are eventually confined to 
two only inasmuch as the ground under Artf- 
cle 19 (1) (f) has not bera pressW. Before 
I enter into die merits of the said allega- 
tions as to unconstitutionality, the prelimi- 
naiy objections in Bar raised by Mr. Nani 
Kumar Chakraborty on behalf of the respon- 
dent must be ^sposed of. The first pre- 
liminary objection raised by Mr. Chakraborty 
is that the petitioQ should be dismissed in 
limine and the Rule discharged on the gronnd 
that the petiHooer obtains the Rule after 
suppressing a material fact, namely, that 
there had been two convictions of the peK- 
tioner under the Act on 16-1-62 and 17-6-64 
and that fro m the second conviction as 
aforesaid the petitioner had preferred an 
appeal to this Court on 20-3-62 and such 
app^ was pending at the time when the 
petitioner moved the present wtilion for the 
Rule KisL It is also argued by Mr. Chakra- 
borty that during the pendency of this Rule 
the appeal been disposed of (on 4-12459) 
and iha V since the petitioner has already 
availed of an alternative remedy he is not en- 
ritled to main tain a petition under Artide 
228 of the Constitution which is a discre- 
tionary remedy particularly because the ques- 
tion of unconstitutionahW of the statute 
could have been raised in defence or as a plea 


>{ India (Basn J.) A.LR. 

in appeal in the c rimina l proceeding. It 
has, however, been laid down in various 
cases by the Supreme Court that the existence 
of on alternative remedy is not an absolute 
bar to relief under Article 226 where there 
has been a contravention of fundamental] 
rights (Himmatlal v. State of Madhya Fra.,1 
1954 S. C. R. 1122 = (AIR 1954 SC 403): 
Bengal Immunity Co. v. State of Bihar, (195^ 
2 S. C. R. 603 (620, 627) = (AIR 1953 SC 
661 at pp. 689, 672); Zila Parishad v. Kmi- 
dan Sugar Mills, Amroha, AIR 1968 SC 93 
(100); CoUector of Customs v. Bava, AIB 

1968 SC 13 (15); State of Rajasthan v. 
Karamchand, AIR 1905 SC 913 (916)). It] 
follows ther^ore that where there arc alle- 
gations of inhingement of a fundamental 
right in the petition which are not frivolous 
enough, a petition imder Article 220 cannot 
be disrdssw in limine on the ground of ex- 
istence of an alternative remedy without ^ 
inff into the question of merits It further 
follows, if the above proposition bo correct 
that the fact of suppression or omission to 
state in the petition anything about the 
existence of an alternative remedy or the 
petitioner having pursued an alternative 
course may not oe taken to be such a sup- 
pression as would disentitle the jvetitiDner to 
any consideration imder Article 226 of the 
Constitution on the ground of fraudulent or 
reprehensible conduct as has been explained 
by the Court of App^ in En^and in the 
case reported in (1917) 1 O 486 (The King 
V. General Commrs. for the Purposes of the 
Income-tax Acts for the District of Kensing- 
toa). The point which is to be determine 
by_ the Court where such an allegation Is 
made is whether the Court which i^ed the 
Rule can be said to have been deceived. hTo 
question of deception arises if nothwjthstond- 
ing a disclosure of such facts the Court 
might have been inclined to issue the Rule. 

3. As to the petitioner having already 
availed of an alternative remedy it might be 
pointed out that the judgment or the Court of 
Appeal in the criminaT case (Criminal Ap- 
peals Nos. 179 and 2M of I08-4) D/- 4-12- 

1969 (CaL) shows that the appeal was dis- 
posed of on the simple question as to whe- 
ther the ingretlienls of the offence w'cre prov- 
ed and no question of unconstitutionality was 
raised. If that is so, I don’t tVitnl: that this 
Court can avoid piing info the question of 
unconstitutionahty as been raised by the 
petitioner in this case. 

4. There is also another preliminary ques- 
tion to be disposed of, namely, wfaetner the 
p^tioner has got locus standi to maintain 
Ihu petition to challenge the nneonstitution- 
ality of a statute. Curiously, in the original 
petition the petitioner did not speciitcally 
show as to how he was aggrieved 1^ fay the 
subsequent amendment It has been staled 
that samples me from time to time taken from 
the petitioner’s firm of the commodities in 
^lidi he is dealing and they are b^g 
examined by Food Inspectors under the ha* 
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pugned statute and that if the statute remains 
on the statute book the petitioner is likely to 
be proceeded against for offences under the 
Acl^ which, according to the petitioner, is rm- 
constitutional and void. It is true that pro- 
secutions on two occasions have already been 
disposed of and at this stage there are no 
U criminal proceedings pending against the 
petitioner, nut, as has been laid down by the 
Supreme Court in the case of Kochunni v. 
State of Madras, AIK 1959 SC 725 (781), 
a petitioa tmder Article 226 of the Consti- 
tufa'on may be maintained by a person if the 
Act be such that the mere coming into force 
of the Act itself is likely to abridge the fund- 
amental li^ts of a person coming within its 
ambit and that in such a case the aggrieved 
person may at once come to the Court with- 
out waiting for the State to take some overt 
action threatening to infringe his fundamental 
li^ts. In the instant case, the penal provi- 
sion is contained in Section 7 read with 
Section 16 of the Act Once the food, which 
is defined in Section 2(v) of the Act in wide 
- terms, is found to be adulterated as defined 
>-r iu Section 2 (i), the vendor or a person who 
stores or distributes such adulterated food is 
liable to be punished under Section 16 with 
imprisonment or fine or both; and provision 
is made in Section 8 onwards of getting sam- 
ples of such articles of food as come within 
me purview of the Act from dealers of such 
articles of food and to launch prosecution 
imder Section 11 of the Act. The petitioner 
is therefore entitled to ruge that the provi- 
sions of the Act contravene Articles 14 or 
19 (1) (g) of the Constitution because there 
is ground for immediate apprehension by 
the Act being applied against him at any 
moment if any sample taken from his shop is 
found to be adulterated, in the opinion of the 
authorities specified in the Act. 

5. On the merits, howe^m^, the petitioner 
.starts with an initial handicap inasmuch as 
the Supreme Court has already discussed the 
validity of this Act from various points of 
view in two cases — the first one being 
State of Uttar Pradesh v, Kartar Singh, AIR 
1984 SC 1185 and the other one being an 
tmreported decision — Andhra' Pradesh 
Grains &: Seeds Merchants Association v. 
Union of India, Writ Petns. Nos. 468 to 469 
and 489 to 490 of 1969, di^osed of on 31-3- 
1970 (SC), a Blue Print of which was pro- 
duced before this Court 

6. Taking up the question of Article 14, 
it was held in the earlier case of 1964 that 
the Act could not be struck down as con- 
travening Article 14, in the absence of pro- 
per pleading which only could show that the 
standards which were to be adopted by 
the statutory authorities in the matter of ana- 
lysing the food samples were arbitrary' or dis- 
cr^[ninator}^ It was contended by tlie learn- 
ed Advocate on behalf of the petitioner 
before me tliat in the instant case there are 
such allegations in the petition. The^ chal- 
lenge rmder Article 14 was also made in the 


second case of 1969. In this case, the 
Supreme Court held that there was nothing 
in the provisions of the Act from which it 
could be held that the standards prescribed 
wej-e arbitrar}’ or that arbitrary’- power had 
been vested in the authorities who were to 
adiniaister the Act, The Court analysed the 
provisions of the Act and held that the 
st^dards were to be formulated by a com- 
mittee of experts and representatives of the 
Central Government and the State Govem- 
mente, with the Director-General of Health 
Services as its Chairman and that the stan- 
dards fixed in the rules by such an authority 
could not be held to be arbitrary, unless that 
was clearly demonstrated. 

7. On behalf of the petitioner the allega- 
tion of discrimination as a ground of chal- 
lenge under Article 14 has been directed 
against two points. It has been urged that 
while, under Section 12 of the Act, a pur- 
chayer may entitled to have an article oi rood. 
analysed by the Public Analyst on payment 
of prescribed fees, a trader -was not so entitl- 
ed so that while the purchaser mi^t avoid 
distress by anticipatory examination of 
article of food which he was going to pur- 
chase perhaps for re-sale, the vendor or the 
manufacturer at the first stage had no such 
opportunity of averting danger by voluntarily 
offering the sample of the goods produc- 
ed, to learn from the Government eroerts if 
such articles could be held to be adulterated 
or not. As agamst such contention it has 
been urged by the learned Advocate on 
behalf of the respondent that though Sec- 
tion 12 speaks of the ‘purchaser sending the 
article for analysis by the pubb’c analyst the 
relevant rules made rmder the Act enable 
any person to do the same on payment of 
fees. In the instant case, we need not go 
to Verify whether this inteipretation of the 
Rule is correct and it would suffice to record 
this statement made on behalf of the res- 
pondents who are the only possible autliori- 
ties to administer the Act, that it is open to 

en;ons other than the purchasers also to 
ave such an analysis made by the public 
analyst on pa>’ment of fees, particularly, 
because it appears that thou^ the petitioner 
approached the various authorities oy corres- 
pondence to have some samples examined he, 
did not eventually turn to the pubhe analyst! 
when somebody pointed out to him that the 
pubfic analyst was the competent autliority.l 
As I however already stated, the statements 
made on behalf of tte respondent in Court 
that; other persons are also entitled would 
give the petitioner and otlier traders similarly 
situated ample protection in future. 

8. The second ground on which discri- 
mination is alleged on behalf of the petitioner 
is with reference to sub-section (1) of S. 19 
which says that “it shall be no defence in a 
prosecution for an offence pertaining to the 
sale of any adulterated or misbranded article 
of food to allege merely that the vendor was 
ignorant of tiie nature, substance or quality 
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of the food sold by him or that the purdiaser 
having purchased any article for analysis was 
not prejudiced by the sale". This sub-section 
expresses in a negative form the general pro- 
position that in a charge for sale of adulterat- 
ed articles of food, ignorance of the vendor 
that the article was so adulterated would bo 
no defence. But there is an exception to 
this general prcposibon with which we are 
concerned in this case, viz., proviso (1) which 
says; — 

"Provided that such a defence shall be 
open to the vendor only if he had submitted 
to the food inspector or the local authority 
a copy of the Nvarranty with a wntfen notice 
stating that he intends to rely on it and 
specifying the name and address of the per- 
son from whom he received it, and has also 
sent a like notice of his intention to that 
person." 

Speaking In brief, a vendor of an article of 
food may. notwithstanding the general pro- 
osition stated earlier, plead in defence that 
e was ignorant of the adulterated oature of 
the article of food if he can produce a copy 
of a written warranty given by the person 
from whom he had received the article. If 
it argued on behalf of the petitioner that this 
defence in the Erst proviso is available only 
to a vendor but not to a commission agent 
or any person other than the vendor who may 
be storing or distnbuHns an article of food 
Inasmuch as Section 7 or the Act is levelled 
not merely against the vendor of an adulte- 
rated article out also against a person who 
stores or distributes any such article. The 
vendor in Uie usual sense of the term would 
sot, of course, include a commission agent 
because after all what he does is not on his 
own behalf but only as agent of the princi- 
pal. But it has been pointed out on behalf 
of the respondent that the definitioo of 
'sale' in Section 2 {xiii) is an artificial defi- 
sitios which is wider than the ordinary con- 
cept of the word ‘sale’ as it is understood 
under the Sale of Goods Act or otherwise, 
because it includes the act of "exposing for 
sale or having in his possession for sale of 
any such article and even includes also an 
attempt to sell of such article". Prima fade, 
if this be the definition of the word 'sale’, 
the term Vendor" in Section 19 may also be 
pven a wider connotation because it is rela- 
tive to the concept of sale. If that be so 
the defence in the proviso to Section 19 (2) 
would also be available to a person who may 
have in his possession as a commission agent, 
goods which may be offered for sale ei'cn 
by any other person, namely, his priodpj. 
Ilere also, the stand taken by the responoent 
In this Court might be of aid to the petitioner 
and like traders inasmuch as the defence in 
question would be open in view of this con- 
cession on behalf of the Stale to commis- 
sion agents and like persons who xnij^t be 
hauled up in future. As to the standards 
being arbitrary, I would irropose to deal with 
that under Article 19 (ij (g). 


9. As to Article 19 (1) (g); this again has 
been dealt with by both the decisions of the 
Supreme Court referred to earlier. In the 
earlier case of 1964, of course, the questioa 
was not dealt with elaborately but 
only a passing observation was made 
that “the respondent cannot assert 
any fundamental rights trader Article 19 
(1) to carry on business in adulterated food 
stuffs*. Curiously, however, notwithstandina 
such bro^d proposition having been asserted 
in the earlier case, in the subsequent deci- 
sion in 1969 the question of unreasonable- 
ness of the restrictions imposed by the Act 
on the fundamental riglits under Article 
I9{1)(S) was gone into in details. It bad 
been asserted in some decisions of the 
Supreme Court since the case of State of 
Bombay v. Chamarbaiigwalla, (1957) SCR 
874 = (AIR 1957 SC 699) that there were 
certain articles of trade which were res extra 
commerdum. In other words, they invol- 
ved activities which were so inherently per- 
nicious or dangerous to the community that 
nobody could claim any right to trade in 
such commodities or activiUcs. It is not pos- 
sible to say whether this stand of the Supreme 
Court has been maintained subsequently in 
relation to Article 19, but Article 19 (1) (g) 
does not exclude prima facie any trade or 
business. It says — "nil citizens shall have 
the ri^it to practise any profession or to carry 
on any occupation, trade or business assum- 
ing that all trades or biisincsses might come 
under Article 19 (1) (g)". Clause (6) of that 
Article empowers the State for im^slng rea- 
sonable restrictions on the exercise of the 
right conferred in the interest of the general 
public. Tbc power, that, is reserved m thej 
State to impose reasonable mtrictions on the 
exercise of the right to carry on any trade or 
business in the public and certainly it would 
be in the public interest to suppress a dange- 
rous trade or business and it has, in fact, 
been held that the expression ‘xcasonabJe res- 
trictions" abo includes total prohibition in the 
case of business or trade which is inherently 
dangerous (Cooveriee v. Excise Commr, 
(1954) SCR 873 = {ATR 1954 SC 220); 
Narendra Kumar v. Union of India, (I960) 
2 SCR 375 = (AIR 1960 SC 430); Krislma- 
chandra v. State of M. P., AIR 1965 SC 
307 (308)). If that is so. it is not neces- 
sary to resort to any doctrine of res extra 
commercium for the conclusion of any parti- 
cular trade or business from the ambit of 
Article 19 (1) (g) inasmuch as the legislature 
can impose an absolute prohibition upon car- 
rying on any particular trade or business asj 
soon as it comes to hold that such trade or) 
business Is altogether pernicious or inherent- 
ly dangerous to the community, 

10. It is thus evident that though a per- 
son may not claim a fundamental right to 
carry on trade in an inherently^ dinpero^ 
commodify or activity when it is 'so prohibit- 
ed bj* the Leipslature it would not prevent 
him from chaUenging the constituEonality ofl 
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|the statute itself on the ground that it offends 
|against the fundamental right guaranteed by 
.;&rticle 19 (1) (g) by showing that the res- 
[trictions imposed by the statute are unreason- 
able, either because the restrictions go in 
excess of the object or because activities 
which are not pernicious are included with- 
in the sweep of the statute or because the 
procedure laid down in the statute for curb- 
ing such activities is unreasonable or unjust 
or arbitrary. We have, therefore, to enter 
into the core of the statute crossing the pre- 
liminary objections in Bar. 

11. In the decision of 1969 (the Andhra 
Pradesh case) the Supreme Court has discus- 
sed the question of reasonableness of the im- 
pugned statute from various standpoints and 
so far as the question of absence of mens 
rea is concerned it has been dealt with fully 
so that this point may be said to be conclud- 
ed. There are also some other observations 
which dispose of other points taken in the 
present petition. I would, therefore, confine 
myself only to those points on which there 
is no direct decision in the Supreme Court 
case of 1969. The first point which I might 
mention is the contention advanced on behalf 
of the petitioner that the definition of adul- 
teration in Section 2 (i) is vague and uncer- 
tain. There is no doubt that a penal sta- 
tute may be held to be unconstitutional if it 
is so unpertain and vague that it gives no 
guidance either to the public or to the Court 
or to the persons who are to administer the 
statute, as has been held both in England 
and in India. Of course in England, the 
conviction is quashed but the Courts have got 
no power to strike down the statute itself; but 
in India, in such a contingency the Court may 
not only quash the conviction but annul 
the statute itself as was done by the Supreme 
Court in the case of State of Madhya Pra. v. 
Baldeo Prasad, AIR 1961 SC 293. But in 
determining whether a statute should be con- 
demned on the ground of vagueness it 
should be read as a whole and if upon such 
reading a reasonably certain meaning can be 
imputed to a provision no complaint of 
vagueness can be imputed to the statute. 
The only provision to which my attention 
was drawn on behalf of the petitioner in this 
behalf is sub-clause (f) of Section 2(i) of the 
Act which says “An article of food shall be 
deemed to be adulterated if the article con- 
sists wholly or in part of any filtliy, putrid, 
disgusting, rotten, decomposed or diseased 
animal or vegetable substance or is insect-in- 
fested or is otherwise unfit for human con- 
sumption”. It was argued tliat it is difficult, 
if not impossible, to avoid the mischief of this 
definition because there may hardly be found 
any .sample of certain food articles like 
cereals or other crops whicli is absolutely 
free from insects. The conditions of such 
products also vaiy under different climates 
or different parts of the country. The expres- 
sion “filthy, putrid, disgirsting, rotten etc. 
also does not give any definite standard for 


adjudging the quality of the thing. Therei 
are, however, two answers to such a conten- 
tion, namely, that the vice of the particular 
article will be governed not only by the defi- 
nition but by the standards of purity which 
have been prescribed by the rules made 
under the Act, under Section 23. So the 
definition must be read together xvith the 
rules. Secondly, the adjectives which pre- 
cede in the said definition must be read 
with the concluding words “or is otherwise 
unfit for human consumption”. The word 
“otherwise” suggests that all the adjectives 
refer to the quality of the article being un- 
fit for human consumption, which condition 
may be due either because the article is 
filthy or infested or rotten and the like. If 
that is so, the vagueness of the adjectives 
standing by themselves is eliminated. Oni 
these grounds, therefore, I do not think that 
the statute or the definition in particular is 
liable to be condemned as constituting an 
unreasonable restriction upon the fundamen- 
tal right guaranteed by Article 19 (1) (g). 
^ITietber the standards as laid down are 
vague is another question to which I shall 
advert presently. 


12. But before disposing oF the question 
relating to the definition I would observe 
tliat I am not veiy happy with the use of 
the word “disgusting” because that word 
refers to a subjective condition and what is 
disgusting to one person who may perhaps 
be called neurotic’ by medical people may 
not be dis.qiisting to many others. In fact, 
the objectivity of the test of ‘being unfit for 
human consumption” is apparently incom- 
patible with the subjective condition of 
being “disgusting”. Even without the word 
“disgusting” the object of the legislator 
would be served by the residuary clause "or 
is otherwise unfit for human consumption.” 
I would, therefore, draw the attention of the 
authorities in charge of the administration] 
of this Act to consider the question of dele- 
ting the word “disgusting” on the occasion 
of any future amendment that might be 
undertaken in respect of the statute, specially 
as it has been pointed out to me that various 
amendments have already been made in 
various provisions of this Act and that some' 
of them have taken place during the pen-i 
dency of the instant Rule. 


13. Coming now to the reasonableness 
of the standard laid down in the rules, vari- 
ous complaints have been made in the peti- 
tion a reference to which may he nearly 
impossible within the course of this judg- 
ment inasmuch as this Court should not pose 
as an expert in the matter of judging the 
proprietj' or reasonableness of the standard 
relating to chemical analysis of different 
food articles. But, subject to certain obser- 
vations which I am going to make at once 
it is enough to point out tliat though the 
standards might be improved by furnishing 
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ftfrthtt- details it has not been established 
that while using the standards the Public 
Analj’st or the Central Food Laboratory uses 
different processes or methods or holds the 
teste under different conditions in diffCTent 
casts. Whatever be the method used by 
fiMi, it must be presumed unless the con- 
trary is sbo%vn that the same standard and 
the same process is being followed Iw them 
in the case of every person who is brought 
before them. It was argued that different 
standards than fliose which have been pro- 
scribed under the instant impugned Act are 
to be found in other statutes, such as Agri- 
cultural Produce (Grading and Marking) Act, 
1837. But this contention cannot be accept- 
ed ieasmuc^ as the object of these other 
statutes is not identical. The object of the 
Agricultural Produce Act 1937, for instance, 
is to classify and properly describe different 
articles baring regard to their nature and 
quality, from the standiximt of marketing and 
not from the standpoint of assuring the 
purity of sudi articles. The object of grad- 
ing according to quality under the Agri- 
cultural Produce Act 1937 is to make it 
clear to the purchaser what was the quality 
or standard of the article he was going to 

K hase and at what price. It wi^d also 
itate the trade from the standpoint of 
traders because things of different quality 
would rmt fetch the same price. A more 
itriogect standard most, on the other band, 
be adopted far the legislation where the 
object is to prevent adulteration of food 
articles in ordW to protect the health and 
safety of the citizens, particularlv in a demo- 
cratic country and it Is irith that object fa 
view that very drastic measures and 
stringent standards have been provided for 
m the instant legislation as well as in com- 
parable legislaticm in all civilized countries, 
mcluding the United Kingdom. It is in this 
connection fit and proper to refer that even 
an absolute liability, negativing the. plea of 
absence of mens rea, has been Imposed by 
such statutes both in the U. K, and in India 
and *ht< aspect has been fully discussed by 
the Supreme Cotfft in the 19^ decision. It 
is therefore of no avail to say that a more 
relased standard has been prescribed onder 
other statutes which have been referred to 
on behalf of the petitioner at the hearing. 
But even thou^ I don’t accept the conten- 
tion raised in this behalf on the present 
point, I would point cut to the respondents 
two features which have struck me as reme- 
diable by furdier amendments either in the 
Act or in the rules, for a better adnunistra- 
tion of the statute. While it is absolutely 
Justifiable in a democratic country flut perni- 
cious activities should be suppressed with 
the masinram of strength at the command 
of the State, at the same time it Is also 
essential that an innocent dtizen of a country 
which professes equality before tire law 
should not b« punished unless the law is 
not only cgt.iin but is also precise cx- 
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httistive so as to prevent miscarriage of jus- 
tice in so far as taat can be humimy eliml- 
nated. Oftentimes it is complained on be- 
half of the public that laws are amended 
too frequently. No doubt, if the am en dment 
simply adds to confusion and bewilderment 
it is unwelcome, but if the amendment seeks 
to improve the law and is condudvo to the 
interest of the members of the pubb'c hard- 
ly any complaint can reasonably be raised. 
With this end in rie^v I should point out to 
the respondents the statement fn para 6 (jO 
of the counter-affidavit filed by Dr. A, P. 
Roy, Deputy Director-General of Health Ser- 
vices, who must be vitally concerned with 
the administration of this Act becanse it has 
been stated that it is the Director-General 
of Health Services vriio is the Ghalrman of 
the Central Committee for Food Standard 
as referred to in Section S of the Act This 
gentleman in his affidavit has stated that "the 
incoTpCpration of method of analysis fcpr vari- 
ons articles of food for the Piwention of 
Food Adulteration Rules 1955 is in contem- 
plation'* and one of the grievances made on 
behalf of the petitioner is that precise method 
of analysis not being mention^ in the rules 
different results as to the quah^ of the sam- 
ple might be arrived at by different experts. 
If the precise method, for example, whether 
it b to bo the ‘dry process znethod’ or ‘wet 
method', were preerfbed in the rules the 
diances of comms to different conclusions 
would be obviated. The absence of laying 
down the precise method, os I have alrrady 
said, may not be itself s ground for striking 
down the statute as unreasonable because the 
fact that a statute is capable of i mpro vement 
and that the le^lator has not been able 
to make it fool-inoof Is no ground 
for invaL’dating it On the other hand 
the presmnption is in favour of cons- 
titutionality, and all circumstances which 
mi^t uphold the validity of the sta- 
tute are to be presumed by the court and 
must bo shown as non-existent by the person 
who wants to challenge it rChnranjit Lai v.‘ 
Union of India, 1930 SCR 809 (879) =» 
(AIR 1951 SC 41 at p. 45); Shiv Bahadur 
v. State of Vindhya ftadesh, (1953) SCT 
1168 (1202) = (AIR 1953 SC 391 at p. 
899).] But at the same time, as I have 
stated earh'er, it must be an object of the 
persons empowered to amend the statute or 
rules to improve it by supplementing it by 
propw materials or by deleting faulty ex- 
m^sions If possible. Since the Deputy 
Director-General in his affidarit has stated 
that an attempt is already afoot to ineoipo- 
rate in the rules the precise method of ana- 
h-sis for the various articles 1 think it proper 
on my part to draw the attention of the res- 
pondent, namely, the Government of India, 
m the Ministries of Commerce and Indns- 
trics. Food and Agriculture and the Ministry 
of Health, that the proc e s s of ‘conridenttion' 
of tills qxjcsti'on should be expedited so that 
ft esm be completed before many more pcf- 
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sons are not hauled up as accused under the 
Act 

14. The other matter to which I would 
like to draw the attention of the respon- 
dents is that stated in paragraph 9 of the 
alBdavit sworn by Dr. Sudhir Chandra Neogy 
who is speciahst in this branch of Applied 
Chemistry and has got sufficiently advanced 
academic proficiency in the subject. He has 
said that the conditions of test should be 
made more precise imder the different heads 
relating to various articles inasmuch as the 
result of analpis might not be the same if 
the analysis is held under different condi- 
tions. He has referred to the case of Fenu- 
greek (Jvlethi) which is item No. A.05.13 of 
the Rules. Clause (a) of this item says that 
this article mush not contain more than 10 

E er cent of moisture. The Doctor of Science 
as rightly observed that the question of the 
quantum of moisture will vary with the 
condition of temperature under which the 
analysis is held. There is no doubt that if 
the trader or vendor himself wants to have 
his article tested he cannot have it done 
unless the temperature under which the test 
is to be held is mecified in the Rule. It 
may be that the public analyst or the Central 
Laboratory hold their examination in a parti- 
cular condition in the laboratory pertaming 
to their establishment so that the chances 
of variation may be reduced but for the 
members of the public who want to avoid 
Che mischief of the Act, better guide should 
be offered by the laboratory test or the 
conditions of analysis as are applied under 
the different items of the Act. 

15. The other ground v;hich was taken 
on behalf of the petitioner was in relation 
to the conclusiveness of the certificate of 
the public analyst contained in the proTOO 
to Section 13 (3) of the Act which says 
“provided that any document purporting to 
be a certificate signed by the Director of 
the Central Food Laboratory shall be final 
and conclusive evidence of the facts stated 
therein”. This aspect of the matter has, as 
a matter of fact, been dealt with by the 
Supreme Court in another case — Corpora- 
tion of Calcutta v. Calcutta Tramways Co. 
Ltd., AIR 1964 SC 1279 (1281), where it 
was held that the provision in S. 437 (1) (6) 
of the Calcutta Mimicipal Act, 1951 consti- 
tutes unreasonable restriction upon the citi- 
zens’ right guaranteed by Article 19 (1) (g) 
inasmuch as it makes the opinion of the 
Municipal authorities as conclusive rmd non- 
iusb'ciable that the premises in question were 
being used for a purpose which was dange- 
rous to life, health or property and was like- 
ly to create a nuisance. It was held by the 
Supreme Court that the subjective opinion 
of a municipal body which has the effect 
of imposing restrictions on carrying on trade 
cannot be said to be a reasonable restric- 
tion witliin the meaning of Article 19 (6) 
because it would put the citizen residing 
within the limits or the municipal Corpora- 
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b'on entirely “at its mercy, if it chooses to 
exercise that power capriciously, arbitrarily 
or unreasonably, though not mala fide”. The 
circumstances under the instant Act howevnr 
are not of the same nature. The opinion 
under Secfion 13 (5) is not that of a muni- 
cipal authority but that of experts who have 
the business of analysing the sample of food 
taken under the Act. This drastic prowsion 
has been adopted in this Act because of the 
nature of fire mischief v.'hich the Act arrived 
at and this feature has been elaborately dealt 
with by the Supreme Court in the second 
case. 

_ 16. Having given my arudous considera- 
tion on all the points raised by the peti- 
tioner, I am of me opim’on that this Rule 
murt fail and it is accordingly discharged 
subject, howev’er, to the observations which 
I have made in the Judgment to draw the 
attention of the respondent. 

17. I malce no order as to costs. 

Rule disehargad. 


AIR 1970 CALCUTTA 527 (V 57 C ISo) 
D. BASU AND AJAY K. BASU, JJ. 

S. K. Srivastava and others. Appellants v. 
VuUubhdas Kalyanji and Co. (P) Ltd., Res- 
pondent. 

A, F. O. O. No. 42 of 1989, D/- 24-3- 
1970. 

(A) Sea Customs Act (1878), See. 167 (S) 
— Declaration under Section 12 (1), Foreign 
ExcliMge Regulation Act 1947, by exporter 
contaJnmg incorrect information on points 
on which Section 12 (1), Foreign Exchange 
Regulation Act not requiring declaration — 
ELxporter cannot be penalised under Sec- 
tion 1G7 (8) — Autiiorities may proceed 
under other i>rovisions but not under Sec- 
tion 167 (8). AIR 1970 SC 1.597, Affirmed 
in Civil Appeal No. 1173 of 1967, D/- 12-9- 
1969 (SC) and (1970) 1 SCWR 303, Foil. 

(Para 8) 

(B) Foreign Exchange Regulation Act 

(1947), Section 12 (I), as amended by Amend- 
ment Ordinance 1969 on 13-11-69 — Amend- 
ment requiring declaration under S. 12 (1) 
to be true in all material particidars as to 
amount representing full export value or when 
it is not ascertainable the value which ex- 
porter expects to receive on sale of goods 
in course of international trade — Notifica- 
tion G. S. R. 2641, D/- 14-11-69 super- 

seding prertons notification — Both the 
amendment and the notification have no re- 
trospective operation, and will not affect 
declaration made prior to amendment. (187.5) 
10 QB 195, Explained; AIR 1966 Kcr 5 .and 
AIR 1953 SC 95, Civil Appeal No. 654 of 
1965, D/- 6-1-1966 (SO (unreported), RcL 
on. (P.aras 10, 15) 

(O Ch-il P. C. (1908), Preamble — Inter- 
pretation of Statutes — Fiscal statutes — • 

FN/FN/^l/T^GD/T 
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BeirospectiTe operation of amendment wiQ 
not readily be inferred, so as to impose (nr 
enhance liability of dtizen ex post facto — 
Buie applies even where statute is expresdy 
retrospective in which case no greater re- 
trospectivity than expressly pven by statute 
will be given — This principle applies with 
greater force where transaction has been 
completed prior to amendment. AIR 1963 
SC 1356 and AIR 1965 SC 171 and AIR 
1967 SC 849 and AIR 1957 SC 657 and 
AIR 1962 SC 918, ReL on. (Para 10) 

(D) Civil P. C. (1908), Preamble — Inter- 

pretation of Statutes — Penal statute 
Amendment — Not to be construed retro- 
spectively in absence of express words — 
Act legd at time when done — Cannot bo 
made unlawful by construing subsequent 
amendment retrospectively — Such rclww 
spective construetiem would be wider than 
immunity conferred hy Article 20 (1) of Con- 
stitution. (1861) 142 ER 419 and (1891) 2 
QB 145 and (1948) 2 Ez 22 and (1913) 2 KB 
401, Ref. (Tara 11) 

(E) Constitution of India, Article 226_ ~ 

Finings arrived at by Customs Authorities 
in the absence of procedural irregularity can- 
not be disturbed in writ petition — AIR 1964 
SC 1519, Rel, on. (Pan 19) 

(F) Sea Customs Act (1878), Sec. 107 (37) 

Charge under Section 12 (1), Foreign Ex- 
change Regulation Act for misstatement hi 
declaration by exporter ~ Though Sec. 29 
or 137 of the Sea Customs Act was not sped- 
ficallv mentioned held that by understat- 
ing tne value of exported goods accused had 
committed offence under Section 107 (37) 

— Section 167 (37) has to be road with Seo. 
lions 29 and 137 of Sea Customs Act ~ 
Defence and proceeding for adjudication pro- 
ceeding on this twofold basis — Held that 
it was not correct to say that petitioner was 
charged only with violation of Section 12 (1) 
of Fordgn Exchange Regulation Act. 

(Para 24) 

(G) Sea Customs Act (1878), Ss. 167 (8). 

167 (37) — Foreign Exchange Regulation 
Act (1947), Section 12 (1) — Order of con- 
fiscation founded both on items (8) and (37) 
of Section 167 ^ Charge of violation of 
Section 12, Fordgn Exchange Regulation Act 
fading — Confiscation order caimot be struck 
down. (Para 28) 

(II) Sea Customs Act (1878), Sec. 167 (8) 

— Personal penalty under, can exceed lower 
alternative of Rs. 1,000 and penally up to 
three times of value of goods concerned can 
be imposed where amount exceeds Rs. 1000 
—Since it was held that Customs Authorities 
bad no jimsdiction to proceed under Sec- 
tion IG7 (8), the order imposing penally of 
Rs. 35,000 was quashed — Refund onlered 
In proceedings under Article 226. (18SS) 21 
Q6D 313 and AIR 1059 SC 135 and AIR 
1961 SC 284 and (1965) 10 STC 689 (Ket). 
Obiter in (1969) 2 SCC 65S, Bel. on; AIB 
1063 SC 1740, Distingnished. 


(I) Constitution of India, Article 19 (1) (g) 
— Collection of customs duty on exports 
and imports i$ restriction upon fundamental 
right, guaranteed by Article 19 (1) (g) — 
Such restriction can only be justifi^ under 
authority of law — Imporition or collection 
of customs duty ultra vires — Fundamental 
right is infringrf — Refund can he ordered 
in writ proceedings. (Para 87) 
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(1967) 64 ITR 117, Income Tax 
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(1965) AIR 1905 SC 171 (V 52) =■ 
(1961) 8 SCR 72, S. S. Gad^ v. 
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1 \VLR 1219, In re, A Solicitors’ 

Clerk 12 

1(1955) AIR 1955 SC 188 (V 42) = 

1955-1 SCR 1065, Ganapati v. State 
of Ajmer 87 

(1953) AIR 1953 SC 95 (V 40) = 

1953 SCR 439, Strawboard Mfg. 

Co. Ltd. V. Gutta Mill Workers’ 

Union 15 

1(1952) AIR 1952 SC 115 (V 39) = 

1952 SCR 572, Mohammad Yasin 
V. Town Area Cdmmittee, Jalalabad 37 
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726, Butchers’ Hide Sldn and Wool 
Co. V, Seacome 11 

.(1895) ILR 22 Cal 767 (FB). Jogoda- 

nund V. Amrita Lai Sarkar 14 

(1891) 2 QB 145 = 60 LJMC 93, R. 

V. Griffiths 11 

1(1888) 21 QBD 313 = 36 WR 776, 

R. V. Income Tax Special Purposes 
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Kar, for Appellants. 


D. BASU, J,; — This appeal is against the 
Judgment of T. K. Basu, J. dated 3-2-69, by 
•which he quashed the order of penalty pass- 
ed on 17-8-62 by the Additional Collector 
of Customs (pp. 111-120 of the Paper Book) 
and the orders dated 13/15-12-63 and 21-9- 
64, passed by the Central Board of India 
and the Government of India, rejecting the 
appeal and revision preferred by the Peti- 
tioner Companj'’ under Article 226 of the 
Constitution, — the Respondent before us. 
The Additional Collector and the Govern- 
ment have preferred the present appeal.' 

2. The charge upon which the impugned 
order (p. 119 of the Paper Book) was made 
by the Appellant was that 1000 bales of B. 
Twills which tlie Respondent sought to ex- 
port to Kenya per SS Ispin.ge ‘Iiave been 
misdeclared in the relevant Shipping Bills in 
respect of the F. O. B. value thereof’, and 
the Appellant (Addl. Collector) held that by 
such misdeclaration, tlie Respondent bad 
contravened Secb'on 167 (S) of the Sea Cus- 
toms Act, read with Section 23A of the 
Foreign Exchange Regulation Act as well as 
Section 167 (37) of tlie Sea Customs Act. 
He, therefore, confiscated the goods in res- 
pect of which Shipping Bills had been pre- 
sented at the Customs House, but gave an 
option to tlie Respondent to redeem the 
goods on pajTnent of a fine of Rs. 2 lakhs, 
and also imposed a personal penalti' of 
Rs. 35,000. After paying the .sum of 
Rs. 235,000 as aforesaid, under protest, the 
Respondent got the goods released and there- 
upon challenged the impugned order by sta- 
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tutory appeal and revision, as stated at the 
outset. The Government of India having 
dismissed the apph'cation for revision on 21- 
9-64, the Respondent brought his apph'cation 
■under Article 226 of the Constitution on 14- 
5-65 (pp. 4-16 of the Paper-book), to quash 
the impugned orders, ash'ng for a refund of 
the sum of Rs. 2,35,000 vmich the Respon- 
dent had pmd under protest, as fine in lieu 
of confiscation and personal penalty. From 
a reading of the impugned order at pp. HO- 
BO, it is evident ftat the Addl. Collector 
rehed upon both Section 167 (8) and (37) 
in imposing the order of confiscation and 
penalty. 

3. The judgment of the Court below was 
a short one. In the main, the Court relied 
upon the majority judgment of the Supreme 
Court in the case of Union of India v. Shree- 
ram, which is set out at pp. 208 et seq. 
of the Paper-book (since reported as (1969) 
1 see 91 = (reported in AIR 1970 SC 
1597)) in holding that the only obligation of 
an exporter under the pro-vision in Sec. 12 (1) 
of the Foreign Exchange Regulation Act; 

1947 was to furnish “a declaration that 

the amount representing the full export value 
of the goods has been, or will within the 
prescribed period, be, paid in the prescribed 
manner” and that no offence under S. 167(8) 
of the Sea Customs Act; 1878, read with 
Section 12 (1) of the Foreign Exchange 
Regulation Act, was committed where a de- 
claration as aforesaid had been furnished by 
an e.xporter, however, false the contents of 
the declaration might have been. The Cus- 
toms Authorities might have other remedies 
for such misdeclaration but not one under 
Section 167 (8) of the Sea Customs Act, to 
confiscate the goods sought to be exported 
and to impose penalty upon the exporter. 
Upon this view, he held that the impugned 
order was vitiated by an error rmparent on 
its face. He, therefore, quashed the im- 
pugned order and also issued a writ of 
mandamus directing the Appellants “to re- 
fund to the Petitioner the sum of Rs. 2,35,000 
realised by way of fine in lieu of confisca- 
tion and personal penalty”. At the same 
time he gave libertj' to the Appellants to 
proceed according to law. 

4. Mr. Kar, appearing on behalf of tlio 
Appellants, has taken a number of points 
which should be dealt with separately. 

5. I. The first point is that the majority 
decision in Sreeram’s case, (1969) 1 SCC 91 
= (AIR 1970 SC 1597) has no application 
to the facts of tlie instant case. 

6. Before going into tlie merits of this 
contention, it should be pointed out tliat the 
majority decision in Srecram’s case, (1969) 

1 see 91 =( reported in AIR 1970 SC 
1597), has since been aUinned by unanimous 
Benches of the .Supreme Court in McLeod 
& Co. V. Collector of Customs, C. A. 
No. 1173 of 1967, D/- 12-9-1969 (SC) and 
Baclcer Gray &: Co. v. Union of India, C. A. 
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No. 1178 of 1967, D/- 23-1-1970 reported 
in (1970) 1 SC\VR 303. In Bad.er Gray's 
case (1970) 1 SC\VR 303, the Court 

reiterated the mijorit>’ judgment in Sree- 
rams case. (1969) I SCG 91 = (AIR 1970 
SC 1597), in these words — 

“It is true that the declarations required to 
be made under the Rules m Form GRl con- 
tained incorrect infoimation. but that in- 
correct informatioa related to points on 
vrhich Section 12 (1) does not require a 
declarabon. A declaration, which is in con- 
travention of the Rules or the Forms prescrib- 
ed under the Rules, may be penalise under 
Section 23 of the Act, but such contraven- 
Uon will not attract the provisions of the 
Sea Customs Act 

Under Section 23-A ol the Act, only a 
breach of restrictions imposed under Sec- 
hon 12 (1) of the Act is to be deemed to be 
a contravention of the restrictions imposed 
by Section 19 of the Sea Customs Act. An 
incorrect declaration in contravention of the 
Rules made under S. 27 of the Act is not to be 
deemed a contravention of the restriction im- 
posed by Section 19 of the Sea Customs 
Act. It is therefore quite clear that In these 
cases the imposition of the penalties under 
Section 167 (8) of the Sea Customs Act \ras 
totally unjustified.” 

7. The above observations of the 
Supreme Court ansv,er the argtunentr 
advanced by Mr. Kar that— 

(a) Since the prescribed Form requires 
the exporter to state the real value of the 
goods exported, a misstatement under that 
column would constitute an offence under 
the Sea Customs Act, read srith Sec. 12 (1) 
of the Foreign Exchange Act; and that 
(1 j) Since Section 12 (1) required the ex- 
porter to dc-clare the ‘full export value of the 
goods’, it cannot be interpreted to mean that 
the exporter wouid be exonerated from h& 
statutory liability by dcclanng an incorrect 
value 

8. Tlie law, as laid down by the Supreme 
Court in the foregoing cases. Is that for 
/njling .in incorrrcl or fake declamUon, the 
.uiihoritios nuy proceed against the exporter 
iindpr other provisions of the law, but not 
itiuieT Sorlion 167 (8) of the Sea Customs 
Act. Hence, the impugned order of confis- 
cation anil penalty imposed under S. It37 (8) 
iOf the Sea Cirsfoms Act cannot be uphe/d, 
'so far as the present point goes. 

9. Learning that the Gox’einment of India 
had amendeil the law in order to ping the 
loophole created by the Supreme Court |udg- 
meiit in Srecram’s case, (1909) 1 SCC 91 » 
(AIR 1970 SC 1597) we directed a further 
heating of these appeals before us. At that 
hearing the materials reliling to the amend- 
ment ha\c been proiliiceil l)efore us. It ajv 
pears that by promulgating the Foreign Ex- 
change Regulation (Arrendment) Ordin-jnceL 
19R9. on 13-11459. Section 12 (1) of the 
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Foreign E-xchange Regulation Act has been 
amended by requiring that the dedaration 
must be “true io all material particulars" as 
to the amount representing ‘the full export 
value’ or ‘rf tJje export x^ue of the goods 
is not ascertainable at the time of export, 
the value which the exporter, having regard 
to the prevailing market conditions, ejects 
to receive on tie sale of the goods in the 
course of international trade. ... ” Io 
excrcLse of the power conferred by this 
amendment, the Government has issued a 
fresh notification on 14-11-G9 (GSR 2611), 
superseding its previous notification under 
Section 12 (1), requinng the exporter to make 
a declaratiDO ‘true in all material particulars’ 
m terms of the amended section. 

10. It is clear from a plain reading of 
the provisions of the Ordinance that the ef- 
fect of the change, whatever it might be. is 
not retrospectivo and would not affect any 
declaration which xvas made under S. 12 (1) 
prior to the making of the Ordinance and 
the issue of the new notification. It wtis, 
of course, vehemently argued by Mr. Kar 
that since the object of the Amendment Ordi- 
nance was to protect the OTblic from fiscal 
loss by roping In a fraudiueat exporter, the 
aroendmait must be construed, ly implica- 
tion, to be retrospectivo in operation In 
support of this contention, Mr. Kar relied 
the observations in Craies on Statute 
Latv, 6th Edn., at p. 395, tvhere the learned 
Author refers to the decision in B. v. Vine, 
(1875) 10 QB 195. In that case, the 
majority of the Court applied the provisions 
of Section 14 of the Wine and Beerhouse 
Amendment Act, 1870 which enacted that 
“every person convicted of felony shall be 
for ever disqualified from selling spirits by 
relair to a person who had been convicted 
before llie Act came into force but was stiD 
bolding a licence to sell spirits, on the ground 
that it would advance the object of the 
statute, which was to protect the public 
against the abuse of inas oeing kept by per- 
sons of bad character. 'Tliere are. howexer, 
various reasons why the aforesaid decision 
cannot be applied to the case l>efore iis. 

(a) In Vine's case, (IS75) JO QD 10? the 
ground of disqualificatinn liad already been 
incurred by c-onxiction. But in the lastant 
case, if retrospective operation is to l>e given 
to the Ordinance, the Resiwndent wxmld be 
penalised for not doing something which the 
law’ theu existing, as fnterpretM by the 
Supreme Court, did not require him to do. 
It is only, in the declarations furnished after 
the ) 1th Nerx'ember, 1969 tliaf the duty to 
furnish true maferi.il particulars atfiches and 
a imn may be penalised only for violation 
of that dufv. 

(b) The primary pile of constniction of a 
fiscal statii'e that imposes a bimlen upon a 
citi7'‘n is that if must be .striefk' construed 
upon the language i!s«l within the four cor- 
ners of the statute. fFernande-a v. .S'afe ofl 
&TaIa. AIR 1957 SC 657 (GOI)]. It follows,! 
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therefore, that the Court will not readily 
infer a retrospective operation so as to im- 
pose or enhance the liabilitj^ of lire citizen, 
ex post facto, and this mle applies even 
where a statute is e.x-pressly retrospective. In 
sucli a case no greater retrospective effect 
will he given by the Court tlian what has 
been granted expressly, by the statute [In- 
come Tax Officer v. Habibullah, (1962) 44 
ITR 809 = (AIR 1962 SC 918 (921.)} This 
principle of construction operates with great- 
er force where a transaction ' has been com- 
pleted prior to the amendment of tire statute, 
as in tire case before us [ibid]; Praslrar v. 
Vasantsen, AIR 1963 SC 13.56 (1367); Gad- 
gd V. Lai and Co., AIR 3965 SC 171 (177); 
George v. Controller of Estate Dutj', Mysore, 
AIR 1967 SC 849 (852). 

(c) Further, the law which is sought to be 
amended, in the case before us, is penal in 
nature and will make that a statutory offence 
which was not an offence when the act, 
namely, the submission of the disputed de- 
claration, was done. It is to be noted that 
even in Vine’s case, (1875) 10 QB 19.5 the 
dissenting Judge Lush, J. obser\'ed — 

“This is a highly penal eiiactment. 

The sound and well-establi.shed canon of 
construction is that such an enactment is to 
be read as prospective, unless a contrary 
intention be clearly established from the lan- 
guage used”. 

The majority Judges, Cockbum, C. J. and 
MeUor, J., overcame this objection only by 
holding that tire object of the legislation in 
that case was not to punish, but to impose 
‘restraints upon the persons rvho .slmuld he 
qualified to hold license.s’: (3875) 30 QB 195 
(199-201). The only sanction, in Vine’s 
case, (1875) 10 QB 395 was that the con- 
victed man was to be disqualified for holding 
a licence. 

11, In dre case before us, not only v.ill 
the exporter lose his goods but he would be 
subjected to pay pecuniar}’’ penalty, for non- 
pa}Tnent of which he may be sent to jaU 
(S. 393 of the Sea Customs Act, read with 
Section 33 of Ure Criminal Procedure Code). 
Even on suspicion that he has committed an 
offence under Section 167, he may be arre.s_t- 
ed (S. 173 of die Sea Customs Act). No 
doubt, the bar under Article 20 (3) of^ the 
Constitution extends only to ‘conviction’ by 
a Court of law, but the question before us 
is not one of a constitutional bar again.st 
conviction under an ex post facto law, but 
drat of constraclion of a change in a penal 
statute, which i.s, wider than the immunit}' 
conferred by Article 20 (3). It is an age-old 
proposition that a penal statute or amend- 
ment dicreof should not be constnied to be 
hctrospcclive, in the absence of express wonis 
'to that effect because “it manifestly .shocks 
one’s sense of ju.stice that an Act, legal at 
the time of doinii it, slionld be made un- 
lawful l)v .some new enactment.” IMidl.and 
Ry V. Pye, (3S61) 142 ER 419 (424); R. v. 


Griffiibs, (1891) 2 QB 145 (148); iMoon v. 
Durden, (1848) 2 Ex 22; Butchers, Hide Co. 
V. Seacome, (191.3) 2 KB 40L] 

12. We have already said that in Vine’s 
case, (18 1 5} 10 QB 195 the law imposed 
only a disqualification and not a penalty. 
The distinctioir between the two has also 
been pointed out in the recent English case 
of Be A Solicitors Clerk, (1957) 3 All ER 
617 (619), in these words: — 

‘Tt enables an order to be made disquali- 
fying a person fi-om acting as a solicitor’s 
clerk in the future and what happened in 
the past is dre camse or reason for the making 
of the order; but the order has no retrospec- 
tive effect. It would be retrospective if the 
Act provided that anything done before tire 

Act came into force was made void or 

voidable or if a penalty were inflicted for 
having acted in diis or any other capacity 
before the Act was made....” 

13. The same disdnetion has been obser- 
ved by our Supreme Court in the case of 
State of Bombay v. Vishnu, AIR 1961 SC 
307. 

14. Tire other case relied upon by Mr. 
Kar, namelv Jogodanund v. Amrita Lai Sar- 
kar. (1895) ILR 22 Cal 767 (FB) also does 
not help him, because the observations at 
pp. 777 and 780 of the Report show tiiaf 
die implication of retrospective operation 
was made in that case on the footing that 
the statutor}' provision involved (f. e., S. 174 
of the Bengal Tenancy Act) was a remedial 
provision. The court made it clear that no 
such implication would bo made where the 
statutory provision created a ‘new ohhgation’ 
as in the case before us. 

15. From whatever standpoint, thus, the 
matter is looked at, the Amending Ordinance 
in question before us cannot be given re- 
trospective effect to render an act or omis- 
sion an offence which was not an offence 
before the Amending Ordinance was pro- 
mulgated; and where a statute cannot be 
construed as retrospective, no subordinate 
legislation issued under such statute can be 
given retrospective effect [Income Tax Offi- 
cer V. Ponnose, (3967) 64 ITR 317 = (AIR 
1966 Ker 5); Strawlroard Mfg. Co. Ltd. v. 
Gutta Mill Workers’ Union, (3953) SCR 
439 (448) = (AIR 19,53 SC 95 at p, 93); 
Dayalbagii Co-operative Society v. Sultan 
Singli, Civil Appe.al No. 654 of 1985, D/- 6-1- 
1966 (SC) unrepqrledj. 

16. We, therefore, conclude that the 
Amendment Ordinance of 1969 cannot bo 
given retxospecb've effect so as to affect tho 
Respondent and that the law which is ap- 
plicable to the instant case is Section 12 (1) 
as it stood prior to the amendment and as 
interpreted in Sreeram’s case, (1989) 1 SCC 
91 = (AIR 1970 SC 3597) and (3970) 1 
SeWR 303. If that law be applic-able, tho 
judgment of the Court below cannot bo 
assailed svith respect to Section 167 (S). 

17. IL Mr. Kar, therefore, advanced his 
second contention that Sreeram’s case, (1969) 
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1 see 91 = (AIB 1970 SC 1597) has do 
application in the instant case inasmuch as 
though the Additional Collector in his order 
at pp. 119-120 of the Paper Book referred to 
both Sections 167 (8) and 167 (S'O of the 
Customs Act, the appellate author!^, i. e., 
the Central Board had observed (p. 140) that 
the Respondent had committed a separate 
offence under Section 167 (37), which is in- 
dependent of Section 167 (8) and that the 


Bevisional authority simply rejected the revi- 
sion application (p. 136). 

18. In order to appreciate this argument, 
it is necessary to refer to the provisions in 
Section 167 (8) and (37). 

"S. 167. The offences mentioned in the 
first column of the following Schedule shall 
be punishable to the extent mentioned ia 
the third column of the same svith referenca 
to such offences respectively: 


(8) If any goods, the importation 
of which is for the time being prohibited 
or restneUd by or under Chap. IV of thia 
Act, be imported into or exported from 
Iniha contrary to Bnch prohibition or 
restriction 

(37) If it be foond, when any goods 
are entered at, or brought to be passed 
through, a custom-house, either for im- 
portation or exportation, that 


(b) the contents thereof have been 
wrongly described in such bill or applica. 
tion as regapls the denominations, charac- 
ters or oonditiona according to which such 
goods are chargeable with doty, are heiog 
imported or exported : 

(c) the oontonts of such packages 

have been misstated in regard to sort, 
quality, quantity or value 


Section of this 
Act to which 
offeneo has re. 
ference: 6C k 
137 


Buch goods shall be liable to 
confiscation ; any person coa. 
cerned in any such offence shall 
bo liable to a penalty not ex- 
ceeding three times the value of 
the goods or not exceeding one 
thousand rupees, 
sneh packages.. .shall bo liable 
to confiscation, and every person 
concerned in any such offence 
shall be liable to a penalty not 
exceeding one thousand rupees. 


19. In connection wdth Section 167 (371, 
It is necessary to read Section 137, which 
imposes the substantive liability upon the ex- 
porter to state the required particulars in the 
prescribed form, as follows: 

“137. No goods shall be shipped 

, for exportation until— 

(a) the onmer has delivered to the Customs 
Collector, or other proper officer, a shipping 

bill of such goods in such form and 

containing such particulars in addition to 
those specified 'in Section 29 as may from 
time to time be prescribed . by the Chief 
Ocisfiutns 

(b) such owner has paid the duties (if 
any) payable on such goods; and 

(c) such biU has been passed by tbe Cus- 
toms collector ” 

The question is whether the offence 
under Section 167 (37), read with S. 137 
of the Sea Customs Act has been committed 
in the instant case. As has been held in 
Cirdharilal v. Union of India. AIR 1964 ^ 
1519 (1522), in the absence of any proce- 
dural iiTcgiilarity, the findings arrivM at by 
the Customs Authorities cannot be disturbed 
by the High Court, sitting imder Art. 
of the Constitution. 

20. In the case before us, a complahit 
as to violation of natural Justice was raised 
at some stage, but It has been established 
1^-ond «louht that it wxs at the instance of 
the Respondent Company that the formalitifa 


for adjudication by issuing notice etc. were 
dispensed with. The impugned orders were, 
however, made after Iieojing the Respondent 

21. The findings arrived at by the 
AppeHasts cannot, therefore, be reopened 
by this Court. Those findinm, as appear 
from the order of the Boara of Revenue 
(pp. 139-140), are — 

(0 the contract disclosed by the Respon- 
dent did not relate to the disputed goo<fa 
and that the Respondent has not disclosed 
the relevant contract, as required by the 
relevant Forms etc.; 

(jii tbft vahjR. of tb* ©vsds. dadaxerl in. the 
Form prescribed was not correct. 

22. If these two findings stand, an 
offence under Section 167 (37), read with 
Section 137, is established. It was, hmv- 
ever, contended on behalf of the Respon- 
dent that misstatement cannot be an offence 
under Section 167 (37) (a), unless there is a 
substantive provision requiring the exporter 
to make a correct statement. But though 
that requirement cannot be found in Sec- 
tion 137 itself. Clause (a) of that section re- 
fers to Section 29, namely, th.at the Bill must 
contain 'such particulars in addition to those 

specifiod in Section 29 as may ^ 

prescribed’. Tlie requirement to .state the 
correct value in the Bill has therefore to be 
drawn from Section 29, and ‘real value’, for 
this purpose, is defined in Section 30. The 
relevant portions of the provisions in these 
two sections are: 
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■“29. Owner to declare real value, etc. of 
goods in bill of entry or shipping bill. — 
On the importation into, or exportation from, 
any customs-port of any goods, whether 
liable to duty or not, the owner of such 
goods shall, in his biU of entry or shipping 
bill, as the case may be, state the real vdue, 
quantity and description of such goods to 
the best of his knowledge and belief, and 
shall subscribe a declaration of the truth of 
such statement at the foot of such bill. 

Power to require production of invoice, 
etc. — In case of doubt, the Customs Col- 
lector may require any such owner or any 
other person in possession of any in- 
voice, brokers note, policy of insurance or 
other document, whereby the real value, 
quantity or description of any such goods 
can be ascertained, to produce the same, and 
to furnish any information relating to such 
value, quantity or description which it is in 
his power to furnish. And thereupon such 
person shall produce such document and fur- 
nish such information: 


80. For the pmposes of this Act the real 
value shall be deemed to be — (a) the whole- 
sale cash price, less trade discount, for which 
goods of the like kind and quality are sold, 
or are capable of being sold, at the time 
and place of importation or exportation, as 
the case may be, wthout any abatement or 
deduction whatever, except (in the case of 
goods imported) of the amount of the duties 
payable on the importation thereof; or 

(b) ^^Tiere such price is not ascertainable 
the cost at which goods of the like kind and 
quality could be delivered at such place, 
without any abatement or reduction except 
as aforesaid.” 

23. It was, therefore, contended on be- 
half of the Respondent that the charge was 
not that the Respondent had failed to state 
the Veal value’ within the meaning of Sec- 
tion 29 of the Sea Customs Act but that his 
declaration under Section 12 (1) of the 
Foreign Exchange Act was wrong. This, 
however, is not correct From the Respon- 
dent’s own pleading in the petition under 
Article 226, it is clear that, for the sake of 
expedition, he had agreed to dispense with 
a formal charge in uriting but that the 
charges were e.xplained to him verbally and 
on the footing of that he had filed his ex- 
planation or statement (paras. 18-19), and 
tliat the adjudication proceeded on that 
foundation. 'That ‘statement’ of the Peti- 
tioner is to he found at pp. 171-2 of the 
Paper Book. MTiat charges were communi- 
cated to the Respondent are stated at (i) and 
(ii) of p. 173, It is true that the first charge 
was that “tlie FOB value declared by us 
on the Shipping Bills and on the GRI Forms 
do not represent the full export value of the 
goods as defined in Section 12 (1) of the 
Foreign E.xcliange Act and tlie notifications 
issued thereunder”, but the second charge 
W’as that — 
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_ "We have also been told that the declaia- 
fron of a lower value as a full value on the 
Shipping Bill is a misdeclaration of value 
attracting penal action under Sec. 167 (37) 
of the Sea Customs Act.” 

_ 24. It is quite evident that though Sec-[ 
tion 29 or 137 of the Sea Customs Act was 
not specifically mentioned, tire Respondent 
was told that by understating the value, he 
had also committed an offence under Sec- 
tion 167 (37), which must be read with Sec- 
tions 29 and 187 of the Sea Customs Act and 
that his defence as well as the proceeding 
for adjudication proceeded on this frvofold 
basis. It is, therefore, not correct to say that 
the petitioner was charged only with a viola- 
tion of Section 12 (1) of the Foreign Ex- 
change Act, and this contention of the Res- 
pondent is rejected. 

25. m. We are not to deduce the con- 
clusions from the findings so far arrived at, 
in order to determine the relief, if any, which 
the Respondent could get in his petition 
under Article 226. 

26. The order at pp. 119-120 clearly 
shows that — 

(a) The order of confiscation was made 
both under Section 167 (8) and 167 (37); 

(b) The option to redeem the goods on 
payment of a fine was offered under Sec- 
tion 183 which is relatable to both Sec- 
tion 167 (8) and (37); 

(c) The penalty of Rs. 85,000 was pur- 
ported to be imposed -under both S. 167 (8) 
and (37). 

27. (a) We have held that the order, in 
so far as it was founded on Section 167 (8) 
was without jurisdiction, on the foob'ng of 
the decision in Sreeram’s case, (1969) 1 SCC 
91 = (AIR 1970 SC 1597) but that it was 
infra vires so far as it was founded on Sec- 
tion 167 (37). 

28. Since the order of confiscation was 
founded both on items (8) and (37) of Sec- 
tion 167, the order of confiscation cannot be 
struck down even though the charge of 
violation of Section 12 (1) of the Foreign 
Exchange Act fails. Tire bearing of tlie im- 
pugned order to SecHon 167 (37) was not 
considered bv the Court below (p. 187). 
Hence, tlie order of the Court below quash- 
ing the confiscation, as well as the direction 
to refund the fine of Rs. 20,00,000 which the 
Respondent had paid in order to redeem the* 
confiscated goods cannot be upheld. 

29. (b) As regards the personal penalty 
of Rs. 35,000, however, it must be pointed 
out that though the additional Collector re- 
lied upon both items (8) and (37) of Sec- 
tion 167, a sum as hig as 35,000 could not 
prima facie be imposed under tliat item 
which specifics tlie ma,\-imum of Rs. 1,000/-. 
The impugned order of penalty must, there- 
fore, he regarded as one under item (8) of 
Section 167 and its xnlidity must be deter- 
mined with reference to tliat item. 

30. As has been held by the Snpremcl 
Court in Ranchhoddas v. Union of India,] 
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AIR 19G1 SC 935, though that item idcd- 
tions t%\o altenjatives in Col. 3, it is com- 
petent for the Customs Authority to exceed 
the lower alternative of Rs. 1,000/- and im- 
pose a penalty up to tlirce times the valoe 
of the goods concerned, where that amount 
exceeds Rs. 1,000/-. In Uie instant case, the 
penalty of Rs. 35,000 was, therefore, within 
the alternative maiunum prescribed in Sec- 
tion 167 (8), but since we have held that in 
the case before us, the apjiellants bad no 
jurisdiction to proce^ under Section 167 (8), 
the order imposing the penalty of Rs. 35,000 
must be quashed. 

81. Subject to the preliminary Directions 
raised by Mr. Kar, to be taken up just now, 
the Respondent has a case for refund to the 
extent of Rs 85.000, foUowing from the 
order -imposing the personal penalty being 
quashed, according to our decision. 

32. IV. ^Vhen all is said, Mr. Kar contend- 
ed, the Court below was not jusbfied in 
directing the Appellants to refund any 
amount realised from the Respondent, in a 
proceeding under Art. 226 of the Constitu- 
tion. 

33. The claim for refund arises out of 
the finding of this Court that the imposition 
and recovery of the penaltv m question was 
without funsdicLfm since there was no vio- 
lation of Section 12 (1) of the Foreign Ex- 
change Act out of which the offence under 
Section 167 (8) of the Se.n Oistoras Act arose. 
Since the lumdiction of the Appellants to 
do so was statutory, a duty to reiimd arises 
as soon as it is hclcl that the impugned order 
was ultra vires Such a claim in a procectl- 
(ng for mandamus has been allowed in Eng- 
land in B. V, Income-tax Special Purposes 
Commrs., (18S.S) 21 QBD 313 and in nume- 
rxnis cases in India e g , Sales Tax OfRcer v. 
K.'Uihaiyalal, AIR 1953 SC 133; State of 
Orissa V. Chal.ohh.xi, AIR 1901 SC 251 
(mainlainahilily cot questinned); State of 
Kerala v. Aliiminhim Industries Ltd, (1953) 
16 STC GS9 (692) (SC). On this point, tho 
observations of the Supreme Court in th" case 
of Union of India v. Narasimfialu. (1069) 2 
see 65S (662), thoncli obiter, are illuniinat- 
ing In this case, the claim had been unde 
bv suit, hut a suit was barred by Section 40 
of the Sea Customs Act It was on this 
pxiund that the suit was dismissecL but at 
5ie same time, the Supreme Court observed — 

“If the plaintiffs had moved the Hitdi 
Court in exercise of its jurisdiclion under 
Article 226 the Union Ind practically no 
defence. Tlie Union could without loss of 
face acceded to the reouesl of the plaintiff to 

refund tiie amount collected This ssas 

esscnifshy a c.ise in which when notice was 
serverl the Central Government should in- 
stead of rel> III" upon trclmicalitics have t»- 
fundetl the amount collected “ 

34. Mr. Kar, hosvever, relies upon the olv 
servs’ions of Ihe Court in Siicnnmil v S’xte 
of Madhya Pradesh, AIR 1963 SC 1740 But 
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this decision, when closely read, does rot 
establish the proposition that an order of re- 
fund cannot, under any circumstances, be 
made in a petition under Article 220, but 
only that refund cannot be made the sole re- 
lief fn a petition under Article 220. In that 
case, there was no judicial decision invalidat- 
ing the imposition or collection, but tlie as- 
sessment had been quashed by an administra- 
tive appellate authority. Founding his cliio 
upon that administrative decision, the Peti- 
tioner brought his mandamus petition with 
the sole prayer that the Taxing Authority be 
directed to refund the amount illegally col- 
lected Tlie Court rejected this prayer on 
the ground inter aha. — 

“\Ve therefore hold that normally peti- 
tions solely praying for the refund of the 
State by a wnt of mandamus are not to be 
entertained’* (para 9, p 1742, ibid ). 

33. On the other hand, that the Court, 
in a proceeding for mandamus, has the juris- 
diction to direct refund, as an ancillary relief, 
is clearlv laid doxvn by the Court in Dluailal's 
case AIR 1964 SC 1006 (1011). para 16 
thus — 

“ we are clearly of opinion that the 
High Courts have po'ver for the purpose of 
enforcement of fundamental rights and sta- 
tutory' rights to give consequential relief by 
ordering the payment of money realised by 
the Government without the authority of 
law". 

86. In BaeVer Gray’s ca'e, (J970) 1 
sewn 803 (303), refund has been ordered 
by the Supreme Court, as ancillary relief, H 
an app<*al bv special leave (under Article ISQ 
of the institution) against an onler of tJio 
Central Board of Excise and Customs. 

37. Needless to say, tlie eolIPcfiOD of ois- 
toms duty on exports or imports is a restric- 
h'on upon the fundamental right of a cilixen 
ginrantc'il by Article 19 (I) fg) and S'ich 
rcstncf'on, thtre^ere, can only be jusfir-xl 
under authority of a Hw. under clause (6) of 
Article 19. Wliere the imposition or collix^ 
tion is ultra vires, the fundamental right of 
the citiyen under Article 19 (1) (g) is infring- 
ed Mohammad Yasin v. Town Area Co-n- 
uiiMe-. (1932) SCR 572 = (AIR 1932 SC 
115). Ginapatl v St-ite of Aimer, (1933) 1 
SCR If>93 = (AIR 1933 SC J58). The claim 
for refund, again is not the only rehef cliira- 
ed in the proceeding before us; hence, the 
contention of Mr. Kar, in this behalf must be 

35. V Mr. Kar finally contended that 
tiioush the Add! Cnllecfor had fouridcxl his 
Older noon both items (8) and (.37) of Sec- 
tion 167, tlie annel) ife authnnty, the 
Board — had relied upon item (37) only so 
that the Respondent could not get any relief 
oo ihe looting that the impumed older was 
made also under itern (8). Tins Is not fac^l- 
allv true since the appellate -authority dis- 
n*is»pd lh«* appeal in fofn (p 7 11) and mere- 
ly staled thxt Ihe offence under Serfion 767 
(37) was an offence 'independent’ of See- 
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tion 167 (8). That the Board, too, relied 
upon both items 8 and 37 of Section 167, is 
apparent from the following words in para 6 
of the Board’s order (p. 140) — 

“In tliis regard, the Board observ'ed that 
since the facts disclosed two separate offen- 
ces, there was nothing to bar actions being 
taken under the provisions of both Section^ 
167 (8) and 167 (37) of the Sea Customs Act”, 

39. But, as we have just held, {he psr- 
.fonal penalU' amounting to Rs. 33,000 could 
not be imposed under Section 167(37) at all, 
it must be held to be founded under S. 167 
(8) and, therefore, must be quashed as being 
without jurisdiction, in the facts of the case 
before us. 

40. In the result, this appeal is allowed 
in part and the order of the Court belorv is 
modified as follows: 

41. There unU be a v-nit in the natirre 
of certiorari quasliing only that part of the 
impugned order of the Additional Collector 
which imposed a personal penalty of Rupees 
35,000 upon the Respondent and a writ in 
the nature of Mandamus directing the Ap- 
pellants to refund to the Respondent the 
sum of Rs. 35,000/-, within a period of two 
months from this date. In view of the divid- 
ed success, we make no order as t» costs. 

42. In view of the above decision the 
amount of Rs, 2,00,000 out of Rs. 2,35,000 
which is lying deposited with the Registrar, 
Original Side, in pursuance of the Court’s 
order at tlie time of interim injunction dated 
Sl-3-1969 and 1-4-69 be now refunded to 
the appellants on their making a proper ap- 
plication in that behalf. 

AJAY K. BASU, J.:— 43. I agree. 

Order accordingly. 


AIR 1970 CALCUTTA 535 (V 57 C lOG) 
R. N. DUTT AND SARMA SARKAR, JJ- 

The Superintendent and Remembrancer of 
Leg.al Affairs, West Bengal, Petitioner v. 
Satyen Bhowmik and others, Opposite Par- 
ties. 

Criminal Revn. Case No. 5 of 1970, D/- 
24-2-1970. 

(A) Crimin.a7 P. C. (1898). SecHon 348 — 
Right of accused to copies of any part of 
record of trial — Right available even during 
committal proceedings. 

An accused person even during course of 
committal proceedings, can exercise right to 
obtain copies of order sheets, deposition of 
witnesses and all documents marked e\hi- 
bifs in the proceeding. Even apart from Sec- 
tion 518 an accused has an inherent rigid to 
copies of any part of the record of the trial. 
Rule 303 of the Criminal Rules and Ordere 
framed by the High Court under .Article 227 
of the Constitution also entitles the p.arties 
to a criminal proceeding to copies, certified 
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or uncertified, of any portion of tlje record 
of trial or enquirj'. (Point conceded.) 

, (Para 4) 

_(B) Criminal P. C. (1898), Section 548 — 
Right of accused to copies of any part of 
record of trial is controlled by order under 
Section 14 of Official Secrets Act (1923). 

An order under Section 14 of Official Sec- 
rets Act excluding the public from hearing the 
trial controls the right of accused under Sec- 
tion 548 to get copies of any part of the re- 
cord of the trial. (Para 4) 

In respect of each individual copy prayed 
for the hlagistrate has to consider and apply 
his mind to come to a finding whether the 
grant of the copy would affect Iiis own order 
under Section 14. If tliere is conflict, then 
copies cannot be and should not be granted. 

(Para 13) 

Even where tire copies are not granted, 
there must be a reasonable opportunity given 
to the accused persons to prepare for the 
defence and particularly to contradict the 
witnesses with reference to previous state- 
ments under Section 145 of Evidence Act 
The accused or their lawyers should have 
access to the public record of the Court and 
they may inspect the same and take short 
notes. (Para 14) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Cal 540 (V 55) = 

1968 Cri LJ 1411, Supdt. and 
Remembrancer of Legal Affairs, West 
Bengal v. Vimla Dassi 9 

Balai Chandra Roy, for Petitioner; J. N. 
Bose (for No. 12) and Jagadish Krishna 
Banerjee (for No. 16), for Opposite Parties. 

R. N. DUTT, J.: — An enquiry under 
Chapter XATII of llie Code of Criminal 
Procedure is pending against the opposite 
parties before a Presidency Magistrate under 
various sections of the Official Secrets Act 
On an application on behalf of (he prosecu- 
tion under SecHon 14 of the Offiei.il Secrets 
Act the learned Magistrate made an order 
on April 28, 1969, excluding the public 

during the trial, 

2. On November 19, 1969, opposite part)’ 
No. 12 filed an application before the Magis- 
trate for “copies of deposition of tlie wit- 
nesses” and opposite party No. 16 filed an 
application for “copies and for permission to 
inspect the recoras and fake necc-scarj’ 
notes”. The learned Magistrate con.sidered 
these applications and passed an order on 
November 22, 1969, .allowing them under 
Section 548 of the Code “to take copies of 
depositions and other documents on payment 
of proper fees”. The .Slate has thereafter 
obtained this Ride against this order of the 
learned Magistrate. 

3. Mr. Roy appearing on behalf of the 
Slate first contends that the commitment 
enquin’ has just .started and only a few val- 
nesses have been examined or, in other words, 
no trial has >'et commenced and no “judg- 
ment” has as yet been “passed” b}- the le.am- 
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ed Magistrate and so, Se«±'on 548 of tlie 
Code is not attracted at this stage, 

4. Section 548 of the Code reads as 
follows; 

Tf any person affected by a Judment or 
order pass^ by a Criminal Court o^esires to 
have a copy of the Judge’s charge to the 
Jury or or any order or deposition or other 
part of the record, he shall on applying for 
such copy, be furnished therewith.’* 

Mr. Roy submits that Section 548 of the 
Code is attracted only after the trial is over 
and a “/udgment” has been passed by Ibo 
trial Court. We have quoted the Section and 
it will be seen that a person has been givetr 
the right to get copies only whai he has 
been affected by a “judgment passed by a 
Criminal Court” 'There is no doubt that an 
accused may be affected by a judgment 
passed by a Criminal Court But tne words 
used are “passed by a Criminal Court" and 
not ‘passed or to be passed by a criminal 
courf*; nor can it be said t^t the word 
“passed” here was intended to mean 
not only passed but also to be 

E assed by a cnminal court If that was the 
ilcntion of the legislature, the legislature 
would have made it clear. We cannot for 
the nuipose of mterpretation of a statute add 
words to the statute to find out its real mean- 
ing. On the face of it therefore, it seems 
that Section 548 of the Code is attracted only 
after a tnal is over and a judgment had been 
passed. But Section 548 of the C^e speaks 
of not only Judgment but "order passed by a 
criminal court". True, there is no judgment 
as yet in this case, but there is no doubt that 
during the course of the proceeding several 
“orders" have been pass^ by the learned 
Magistrate and it cannot be denied that an 
accused is affected by an onler passed by a 
Magistrate in the course of the commitment 
proceeding. “Order" here does not mean 
the final order or the order which finaDy dis- 
poses of the case because that would be 
judgment" svithin the meaning of Section 366 
of the Code. Since Section 548 of the Code 
uses both the words "judgment or order", 
“order" must be interpreted to mean somo- 
thing different from the final order or judg- 
ment and since several orders have been 
passed by the learned Magistrate in the 
course of the proceeding before him and since 
these orders must have affected the accused 
persons, Sech'on SiS of the Code would be 
attracted even during the course of this com- 
mittal proceedmg. Furthermore, an accused 
has the constitutional right to drfend himself 
and to defend himself properly. It may just 
be necessary for his proper defence that lie 
should get copies of the order-sheet, deposi- 
tions of witnesses and all documents marked 
exhibits in the proceedmg. Unless the accus- 
ed gets these copies, which are all part of 
the record of the case, the accusal may be 
prejudiced in his trial. Thus, even apart 
irom Sec. 518 of the Code, an accused has an 
inherent right to obtain copies of the oido^ 


deet, copies of the depositions and copies of 
documents marked exhibits or, in short, 
copies of any part of the record of the triaL 
Buie 308 or the Criminal Rules and Orders 
fiamed [jy the Hi^ Court under Ar&le 227 
of the Constitution also entitles the parties to 
a criminal proceeding to obtain copies, certi- 
fied or uncertified, of any portion of the 
record of tnal or enquiry. Mr. Roy ultimate- 
ly concedes this but submits that in view of 
the learned Magfetrate’s order under Sec- 
tion 14 of the Official Secrets Act to the effect 
that the public shall be excluded during the 
hearing, the accused can no longer get the 
copies. Section 14 of the Act states that Tf. 
in the course of proceedings before a Court 
against any person for an offence under this 
Act, or m tne course of a trial under this 
Act, an application is made by the prosecu- 
tion on the ground that the publication of any 
evidence to be given or of any statement to 
be made in the course of the proceedings 
would be prejudicial to the safe^ of the 
State, that all or any portion of the pubb’c 
shall be exclud^ during any part of the 
hearing, the Court may make an order to 
»tiar effecL" Here, the prosecuHon made an 
appUcaboo that the pubh'caHon of any 
evidence to be given or of any statement to 
be made in the course of the enquiry would 
be prejudidal to the safety of the State and 
the leanj^ Map'strate accepted this conlen- 
tion and excluded the public during the en- 
quiry. Mr. Boy contends that, if an accused 
is permitted to obtain copies of depositions 
or of documents marked exhibits in the c&se, 
the purpose of the exclusion of the public 
from the enquiry would be frustrated aod 
the pubL’catioa of the evidence to be given 
in the trial would be prej'udicial to the 
safety of the Stale. The application of both 
opposite party No. 12 ana opposite party 
No. 16 is vague inasmuch as it is not clear 
copy of the ueposih'oa of which witness is 
required or copy of which document is re- 
quired. The order made by the learned 
Magistrate is also vague inasmuch as he 
only pemuJS the arm.sKJ “tn laVr* cqoies 
of the depositions and other documents on 
payment of proper fees". He does not 
specily the deposition of which witness or 
copy of which document. Smee the enquiry 
is being held under Section 14 of the Officiri 
Seoets Act and since publication of any 
evidence that may be given in the course of 
the enquiry would be prejudidal to the 
safety of the State, which confenb'on the 
learned Magistrate has accepted, the accused 
persons cannot be given the right to obtain 
copies of the deposibons of all svifnesses or 
copies of all documents marked as exhibits. 
CSearly enough, if such depositions or sudi 
docximcnts contain matters puhlicab'on of 
which w-ould be prejudicial to the safety of 
the State, grant of copies of such depositions 
or documents may end in their pubheation- 
Tnie, but for the order under Section 14 ofj 
the OJBdal Secrets Act in the instant en-J 
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quiry the accused persons would have been 
entitled to get copies of order-sheet, deposi- 
tion of aU witnesses and all documents mark- 
ed as exhibits. But the order made by the 
learned Magistrate under Section 14 of the 
Act controls this right of the accused; other- 
wise, the purpose of excluding the public 
from the enquiry for the safety of the State 
win be frustrated. We hold, therefore, that 
in view of the order made by the learned 
Magistrate under Section 14 of the Act the 
accused in the instant enquiry cannot get 
copies of the depositions or of documents 
pubb'eation of \raich would be prejudicial 
to the safety of the State. We do not hold 
that, merely because there is an order under 
Section 14 of the Act, the accused would not 
get copies of any deposition or of any docu- 
ment but we hold that the accused will not 
be entitled to get copies of depositions or 
documents publication of which would be 
prejudicial to the safety of the State. Both 
Mr. Bose and Mr. Banerjee have argued that 
in that case the accused would be prejudic- 
ed in their defence. So, even though the 
accused maj' not get copies of such deposi- 
tions or documents publication of which 
would be prejudicial to the safety of the 
State, the accused should be given all faci- 
lities so that the accused may be properly 
defended. We find that the learned Magis- 
trate had permitted the lawyers of the ac- 
cused persons to inspect the record of the 
case. We hold that the lawyers of the ac- 
cused persons have the right to inspect the 
record of the case, obviously after obtaining 
orders from the Magistrate and in presence 
of the Court officers or particular police offi- 
cers as may be directed by the learned Magis- 
trate. Mr. Banerjee submits that he was: 
prevented from taking notes from the record. 
He wll seek specific orders of the Magis- 
trate in this respect but he can do no more 
than take pencil notes of dates or figures but 
no copies of what is contained in the record. 

5. In the result, the Rule is made abso- 
lute. The order of the learned Magis- 
trate is set aside but we direct (hat 
the learned Magistrate will permit the accused 
to obtain copies of the order-sheet, and of 
sucb depositions and documents marked exhi- 
bits or such other part of the record publica- 
tion of which would not be, in his opinion, 
prejudicial to the safety of the State. Tlie 
accused will not be entitled to get copies of 
other depositions, documents or other part of 
the record. We should make it clear that 
we have, in connection with tin's proceeding 
previouslv held that the accused persons are 
not entitied to get copies of statements (either) 
under S. 161 of the Code (or) under S. 173 
(4) of the Code. The accused wll not 
also get copies of such statements under 
Section 548 of the Code — such statements 
not being part of the record. The lawyers 
of the accused will have the right to make 
inspection of tiie record as and when neces- 
sary for tiieir proper defence. The learned 
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Magistrate will consider prayers for copies of 
specific matters or for permission W inspec- 
tion and pass appropriate orders as and when 
necessary in the fight of the directions and 
observations made above. 

SARMA SARKAR, J.: — 6. I respectfully 
agree with the order passed by my Lord but 
I may be permitted to add a few words. 

7. In a proceeding under Section 208 of 
the Code of Criminal Procedure hereinafter 
referred to as the Code) on charges under 
Secs. 3, 9 and 10 of the Official Secrets Act, 
1923, (hereafter referred to as the Act) the 
learned Magistrate has passed an order under 
Section 14 of the Act that “all or any portion 
of the pubfic shafi be excluded during any 
part of the hearing” on the ground that the 
pubficafa'on of any evidence to be given or 
of any statement to be made in the course 
of the proceeding would be prejudicial to 
the safety of tiie State. Tliis order is diff- 
erent from an order under proviso to S. 352 
of the Code which empowers the Magistrate 
to pass an order "that the pubfic generally, 
or any particular person, shall not have 
access to, or be or remain in, the room or 
building used by the Court”. When an order 
is passed under Section 852 of tiie Code, 
the exclusion of the public is from the room 
in the interest of the trial but, when an 
order is passed under Section 14 of the Act, 
the exclusion of the pubfic is from the pro- 
ceeding and from the hearing. Opposite 
Parties Nos. 12 and 16 filed applications for 
“copies of depositions of the witnesses” and 
also for “copies and for permission to in- 
spect the records” and tiie learned Magis- 
trate passed an order under Section 548 of 
the Code “to take copies of depositions and 
other documents on payment of proper fees.” 

8. It was urged on behalf of the State 
that the purpose of Section 14 of tiie Act 
would be frustrated and safety of tiie State 
will suEer if the copies, as prayed for, are 
granted to the accused persons without any 
restriction. It was further urged that Sec- 
tion 548 of the Code has no application to 
the statements and documents collected by 
the police during investigation. The learned 
Advocates appearing on behalf of the oppo- 
site parties Nos. 12 and 16, on the other 
hand, contend that tiie defence would bo 
seriously prejudiced in tiie preparation of 
the defence and in cross-examination of the 
witnesses if such copies are not supplied to 
them. They relied not only on Rule 308 of 
the Criminal Rules and Orders made by the 
High Court but also on the provisions of 
Secfa'on's 74 and 76 of the Indian Evidence 
Act. It is, tiiercfore, necessary to consider 
the case in some details both from the stand- 
point of abstract legal right of the acaised 
to get copies and also from tlie standpoint 
of convenience and necessity for proper 
defence. In coming to our conclusion, wo 
have to consider separately tiie question of 
grant of copies xvitii regard to the various 



533 CaL [Prs. S-IS] S. & R., Legal Affairs, 

items prayed for by the accused. 1 shall 
deal generallv first with regard to the state- 
ments and clocuments referred to in Sec- 
tion 173 (4) of the Code and then I shall 
take up the question of granting copies from 
the records or the Court. 

0. As regards the statements and docu- 
ments referred to in Section 173 (4) of the 
Code, an extreme view was taken by a Judge 
of this Court sitting sing/y in the case of 
Supdt and Remembrancer of Legal Affairs, 
West Bengal v. Vimla Dassi, reported in AIR 
1968 Cal 540, that even when cognizance 
was taken on the basis of a complaint under 
Section 190 of the Code m a case wherein 
no report under Section 173 of the Code was 
filed, the acmised was entitled to the bCTcfit 
of Sec. 173 (4) of the Code. This view was 
expressly overruled by an unreported Divi- 
sion Bench decision or this Court in Criminal 
Appeal No. 858/63 decided on May 7, 1969, 
and it was held that in a ca.se like fte pre- 
sent one where the complaint procedure is 
followed, the accused are not entitled to free 
copies under Section 173 (4) of the Code. 
But the question still remains whether the 
accused persons are entitled to copies outstdo 
the provisions of Sections 173 (4) and 548 
of the Code. This matter was not dh«cUy 
raised nor decided in case and it is not 
necessary to pronounce an opinion on this 
pomt. But in this connection 1 may refer to 
the provisos to Section 162 of the Code prior 
to the ameodment in 195S which run as fol- 
Joivj; 

"Provided that, when any witness is called 
for tlie prosecution in suen enquiry or trial 
whose statement has been reduced into xvrit- 
Ing as aforesaid, the Court shall on the re- 
quest of the accused, refer to such wntine 
and direct that the accused be ftimtshed with 
a copy thereof, in order that any part of sxich 
statement, if duly proved, may be used to con- 
tradict such witness in the manner provided 
bv Section 145 of the Incii.m Evidence Act, 
1872 

Provided, further that, if the Court is of 
opinion that any p.irt of any such statement 
is not relevant to the subiect-matter of the 
cnquirv or trial or Ih.it its disclosure to the 
accused is not essential in the interests of 
justice and is inexpedient in the public inte- 
rests, it shall record such opinion (but not 
the rca.sons therefor) and shall exclude such 
part from the coW of the statement furnish- 
ed to Uie accused.” 

10. These provisions with some modifica- 
tions hax’e be<m incorporated as Section 173 
(4) and of the Code after the amendment 
of 1955. But since the amendment of 1935 
there is no provision for gcttin? such copy 
outside Section 173 (4) or Section 173 (5) 
of tlic Code. It may, tlicrefore, be necessary 
to consider whctiier, ex'en thmigh a paitv to 
a proceeding may not be entitW to get such 
free copies as of right, a party to such pro- 
ceeding will be entitled to copies or, at any 
rate, access to such police papers for the pui^ 
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pose of preparing defence and more parti- 
cularly, to contradict witnes-ses with reference 
to the previous statements under the provi- 
sions of Section 143 of the Indian Evidence 
Act. On these points therefore, no find 
decision is made m this case and tlie order 
proposed does not cover this aspect of the 
case as the matter was not raised In tie 
Court below and has not been disposed ol 
by the committing Magistrate. 

11. I now take up the question of grant 
of copies from the record of tlie Court. With 
regard to such documents there is provision 
in Section 5-18 of the Code for granting 
copies. It is not very necessary, so far as 
this case is concerned, to interpret the exact 
scope and effect of Section of the Code. 
As r find, there is a specific provision ia 
Rule 808 of the Criminal Rules and Orfers 
framed by the High Court under the provi- 
sioQs of Article 227 of the Constitution. 
Buie 303 runs thus: 

"Parties to a criminal proceeding are en- 
titled to obtain copies, certified or uncerti- 
fied, of any portion of the record of trial or 
enquiry including such pohcc papers ns may 
be made uso of as evidence at the trial or 
enquiry and Rnal reports submitted by 
mlice under Section 173 of the Code ol 
Criminal Procedure. 

Note — Police reports on which proceed- 
ings are instituted under Chiptsrs VIII, X, 
XI and XII form a portion of the record ol 
trial or enquiry.” 

Cbpfes are granted in respect of these doco- 
ments under Rule 310 of the Criminal Rules 
and Orders. It will be seen that lliere Is 
some difference in the provisions of Section 
548 of Uie Code and Rule 303 of the Criminal 
Rules and Orders. Section 518 of the Code 
is wider and may apply not only to the 
p-artics but also to outsiders, but Rule SOS 
of the Cnminnl Rules and Orders is confin- 
ed to the parties in a crimftial proce^ing. 
It will be seen that, so far .is Rule 303 is 
concCTued, the question wliefher the parties 
are affected or not by a particular order is 
not mtwJe a condition procerient to the 
grant of copies Parties to a criminal pro- 
ceeding. therefore, are ontitJpd to copies of 
the documents mentioned in Rule .393 as a 
matter of right ami as a matter of course 
subfecl to any extraneous conshlcrafions 
whieh may arise apart from Rule 303 of 
the Criminal Rules and Ortlers. In my view 
tlie opposite parties are cntitlerl to copies 
covert by Rule 303 as a matter of right sub- 
ject to any extraneous conskli-nitionj. 

12. Tlie order of the learned Magistrate 
granting copies of documents from x^ihlic 
recorxf may he supnorfeif. if not under Sec- 
tion 543 of fhe Code, at least nnrler Ride 503 
of the Criminal Rules and Orders and nor- 
maflv. the opposite parties will be entitled 
to those copies as a matter of right sublet 
to other considerations, if any. 

13. In tiie present case, as already ob- 
served, an onler has already bcCT passed 
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under Section 14 of the Act wliich not onl}^ 
excludes the public from the Court room hut 
also excludes the public from the proceeding 
or hearing in Qie Comi: room. If tliat be so, 
it has to be considered whether tlie granting 
of such copies will be in conflict widi the 
order under Section 14 of the Act. The 
learned Magistrate passed a general and 
vague order granting copies as a matter of 
course in respect of documents as may be 
foimd in his order. But, in my view, such 
general order of gating or refusing will not 
be proper in the instant case. The general 
rule \vill be that the opposite parties are en- 
titled to such copies but in respect of each 
individual copy prayed for, the Magistrate 
has to consider and apply his mind to come 
to a finding whether the grant of the copy 
would affect his ovm order under Section 14 
of the Act. If tliere is no conflict, then the 
copies may be granted; but, if there is con- 
flict, then die copies cannot be and should 
not be granted. 

14. Even where the copies are not grant- 
ed, there must be a reasonable opportunity 
given to the accused persons to prepare for 
the defence and particularly, to contradict 
the witnesses with reference to the previous 
statements under Section 145 of the Evidence 
Act. For diis purpose the opposite parties or 
their lawj'ers should have access to the pub- 
lic record of die Court and they may inspect 
the same and take short notes as restricted by 
my Lord in his Order. 

15. Subject to die resen’ations and ob- 
ser\'alions made above, I respectfully agree 
with the proposed order. 

Order accordingly. 
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Gow^ardhandas Ratbi, Appellant v. Corpo- 
ration of Calcutta aud another. Respondents. 

A. F. O D. No. 160 of 1984. D/- 25-6- 
1970. 

(A) Municipalities — Calcutta Municipal 
Act (53 of 19.51), So''lion 5'^n(l), (4) — 
Notice — Suit for declaration and penuanent 
injrmclion against Corporation not to enforce 
invalid order for demolition of slructiires — 
Permanent infunction diough clairuecl as 
additional rch'ef snit held, in essence one for 
permanent injunction — Absence of notice 
not fatal to suit — Specific Relief Act (1S77), 
Section .54. 

Wfliere in a snit against the Corporation 
for declaration and injunction the relief for 
permanent infunction resfraining the Com- 
missioner from giving effect to his invalid 
order for demolition of stnichire is claimed 
only as an additional relief, the suit Is, 
nevertheless, a .suit for permanent iniunriinn 
within tlic meaning of Section 54 of the 

iii^lTNyDsni/To/s.NAVT 


Specific Relief Act. Consequently, such 
suit would be protected under Section 586(4) 
and notice under Section 586(1) would not 
be necessary for the institution of .tire suit, 
ha such suit, tire relief for declaration has to 
be regarded as ancillary to the relief of per- 
petual or permanent injunction 

„ , ‘ (Para 16) 

’ Under Section 54 of the Specific Relief 
Act every suit for perpetual injunction must 
involve a declaration or detemrination as to 
the existence of a right in the plaintiff and 
its tlmeatened violation or the threatened com- 
mission of an act to injure tliat right of the 
plaintiff, or in otirer words, such a declara- 
tion would necessarily be implied in such 
suit. Consequently, in law, such a declara- 
tion would not alter the character of the 
suit as a suit for permanent injunction. 

(Paras 15, 16) 

(B) Cifil P. C. (1908), Sections SO, 2(17) 
(h) — Notice under Section SO — Commis- 
sioner of Corporation of Calcutta is not 
government servant — Notice to him is not 
necessary. 

As the State Government do not exercise 
any control over the discharge of duties by 
the Commissioner of Corporation of Cal- 
cutta as such Commissioner, nor he is in the 
pay of the Government, Ae Commissioner 
cannot be said to be a government serv^ant 
in spite of tlie control tlie government has 
over his appointment and liis removal aud 
his functions outside the office of the Com- 
missioner, and hence, no notice to him under 
Section 80 is necessarj'. (1980) 64 Cal WN 
60, Not followed in wew of AIR 1059 SC 5S9. 

(Para IS) 

(C) Civil P. C. (1908), Order 41, Rule 2 

— Point not raised in trial Coiut either in 
pleading or in argument — Not considered 
in appeal. (Para 21) 

Cases Referred: Clironologicnl Paras 

(196.3) AIR 1965 Cal 442 (V 52) = 

69 Cal 584, M/s. Metro General 
Traders v. Commr., The Corpora- 
tion of Calcutta 22 

(1960) 61 Cal W 60, Shivadhar 

Sulda v. Corporation of Calcutta 22 

(1959) AIR 1959 SC 5S9 (V 46) = 

(1959) 2 SCA 16S, Rafa BalwcUir 
K. C. Deo Bhanj v. Raghunath Misra 19 
Satyendra Prosad Sen, for Appellant; 
Dwijendra Narain Chose, for Respondents. 

P. N. MOOKERJEE, J.:— Tliis appeal is 
by the plaintiff. It is directed against a 
decree of the learned trial Judge, dismi.ssing 
the plaintifTs suit on a preliminary is.sue. 
That issue was in these terms: 

“A^flicre notices under Section 5S6 of the 
Calcutta Municipal Act and under Section 80 
Civil Procedure Code necessarj' before filing 
this suit ? If so, sliniild the suit fail for want 
of the said notice ?" 

This issue was answered by the learned trial 
Judge in the affirmative in both its parts, 
that is, against the plainfi/J and, as a resiilf 
tliereof, the pl.untifT.s .suit was dismissed. 
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2. Another issue was also discussed and 
decided by the learned trial Judge, namely, 
the issue of limitation, which was in the fol- 
lowing terms: 

“Is the suit barred by limitation ?“ 

The issue, however, was found in favour of 
the plaintiff but, as, on the other issue, the 
suit had to be dismissed according to the 
learned trial Judge, his ultimate decree was 
a decree of dismissal. Against this decree, 
the present appeal has been filed by the 
plaintiff. 

8. The point before us arises in the fol- 
lowing manner: 

4- The instant suit was a suit, in sub- 
stance, for a permanent injunction a^inst 
the defendants, the Corporation of Calcutta 
and Sri S. B. Roy, Commissioner, Calcutta 
Corporation, to restrain them, “their men. 
officers and agents from giving effect to an 
illegal order, dated May 12, 1360, and/or ^ 
any way interfering with the plaintifTs right 
of property in respect of the disputed struc- 
tures, namely, the C. I. sheds at Premises 
No. C3/2B, Wellesley Street, now known as 
No. S3/2B. Rafi Ahmed ^dwai Road, Cal- 
cutta. 

S. The order, referred to above, namely, 
the order, dated May 12, 1360, was an order 
for demolition of the disputed structures. 
That order was challenged in the plaint as 
illegal, invalid and on abuse of the statutory 
powers, vested in the Commissioner, and, as 
such, unenforceable in law. 

0. la the suit, there was a prayer for a 
declaration to the above effect, which was 
prayer No. 1 in the plaint, the prayer for 
permanent ia]unetioa, as noted above, being 
prayer No. 2. 

7. In the suit, the two ohjections. which 
had been considered by the learned trial 
Judge, namely, of a preliminary nature, relat- 
ed to the question or service of notice under 
Section 586 of the Calcutta Municuxil Act 
and Section 80 of the Code of Civil Proce- 
dure and the question of limitation. 

8. The suit was disnussed by the learn- 
ed trial Judge on the ground of want of the 
abm-e aobces, even though the questiou of 
limitation was decided by him in favour of 
the plainliil. The learned trial Judge did not 
go into the merits of the suit but dismiss^ 
it on the above preliminary ground. The 

E ropriefy of the said decision Im been chal- 
mced before us on behalf of the appellant 
and Mr. Sen, arguing this appeal on behalf 
of his client, the appellant, has contended 
before us tliat the learned trial Judge was 
wTOng on the question of both the above 
notices and his submission was that neither 
of the alw’e two notices svas necessary or 
a pre-requisite in law in the instant case. 

9. It is an admitted fact that none of the 
above notices vras served by the plaintiff. 
If, therefore, the learned trial Judge's snew 
that the Said two notices were necessary for 
mainlainiag the preseol suit or if even one 


of fliem be necessary for the said purpose, 
his decree of dismissal would have to he 
afRimed. If, however, it be held that nei- 
ther of the above two notices was necessaiv 
in the instant case, the learned trial Judges 
decree of dismissid would have to be set 
aside, bis finding on the other prelitnioary 
question of limitation being, as already 
stated, in favour of the plaintiff, and the case 
will have to be sent back for further con- 
sideration in accordance vrilh law. 

10. We have, therefore, to address our- 
selves to the alleged requirement of the above 
notices or either of them in the instant case. 

11. So far as Section S86 of the Calcutta 
MuoiciMl Act is coDcemed, if is clear that 
the said Section would prima facie apply as 
the Corporation as also the Commissioner 
would come within the scope or purview of 
the same, so far as sub-section (1) of the said 
Section is concerned. Mr Sen, however, 
relies for his protection on sub-section (4) of 
the said Section. If the instant suit is one, 
contemplated under the said sub-section, it 
would be outside the mischief of the earlier 
provisions. The question, therefore, is 
whether the instant suit can be held to be 
a suit, instituted under Section 54 of the 
Specific Relief Act (1877), which was iu 
force at the date of insUtutiem of this suiL 
That Section, which corre^nds to S. 38 
of the new Specific RelJet Act, to quote 
its relevant part, reads as follows: 

“54. Perpetual injunctions when granted.—- 
Subject to the other provisions, contained la, 
or, referred to by, this Chapter, a perpetual 
injunction may be granted to prevent the 
breach of an obligation, existing in favour 
of the applicant, whether expressly or by io- 
pDcatJoa. 

12. The above section Is preceded by 
Section 53 of the old Act, corresponding to 
Section S7 of the new Act, which, in its rele- 
vant part, is in these terms: 


A perpetual injunction can only be granN 
ed by the decree made at the hearing and 
upon the merits of the suit; the defendant 
is thereby pcrfietually enjoined from the as- 
sertion of a right, or from the commission of 
an act, which would be contrary to the 
rights of the plaintiff." 

13. Reading the two sections together, it 
is clear that a suit for perpetual injunction, 
which is contemplated under the aboi-e two 
statutory provisions, or, more accurately, by 
the Enl-quoted provision, is a sirit for the 
said relief, to be obtainable in tfie decree, 
made at the hearing and upon the merits of 
the suit "The ments of the suit would, ob- 
viously. involve determination of the plaiu- 
tiS*s alleged right or alleged commission of 
act by the defendant, which would be cont- 
rary to or violative of the rights of the plain- 
tiff. 

14. Oearly, also, for the grant of a per- 
petual or iiermanent injunction, the above 
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requisites, namely, the existence of a right 
in the plaintiff and its threatened violation 
or the threatened commission of an act to 
injure the plaintiff’s right would have to be 
found. 

15. Every suit, therefore, for a perpetual 
injunction must involve a determination or a 
declaration to the above effect, or, in other 
words, such a declaration would be necessa- 
rily involved or implied in the case of every 
decree for perpeturil injunction. 

16. In the instant case, the invasion of 

the plaintiffs right or tire commission of the 
act, contemplated above, would, presumably 
be the passing of the impugned order, which 
is challenged in the plaint as invah'd, illegal 
and mala fide, and a finding, determinatioi} 
or declaration to that effect would, whether 
expressly or impliedly, be necessary^ for the 
grant of perpetual injunction to the plaintiff. 
Indeed, in the instant case, there is an ex- 
press prayer for such a declaration. That 
however, in our opinion, would not alter 
the substantive position. That prayer may 
well be regarded as ancillary to the main re- 
lief of perpetual or permanent injunction, — 
if not unnecessary as a prayer in the prayer 
portion of the plaint. The necessary allega- 
tion in the body of the plaint to enable the 
Court to come to a determination of the 
above basic question would be enough for 
the purpose of supporting the ultimate decree 
of perpetual injunction. In law, a 

declaration by implication or in ex- 
press terms would not make any 

difference in substance and, regarded 

from that point of view, it will not affect 
or alter the nature of the suit and, according- 
ly, the instant suit may well be regarded, 
as, in substance, it is, as a suit for perpetual 
or permanent injunction. In diis view, we 
would hold that the instant suit would satisfy 
the test of a suit, instituted under Section 54 
of tlie old Specific Relief Act, corresponding 
to Section 38 of the new Act. In that view, 
the instant case would be covered by the 
protective provision of sub-section (4) of Sec- 
tion 586 of the Calcutta Municipal Act and, 
accordingly, would be outside the mischief 
of sub-sectton (1) of the pid section. The 
absence or want of a notice under the said 
statutory provision cannot, therefore, be fatal 
to the instant suit and the_ learned trial 
Judge's view to the contrary is not correct 
and must be set aside. 

17. So far as the quesHon under Sec- 
tion SO of the Code of Civil Procedure is 
concerned, it is clear that, for the applica- 
tion of tlwt section and the requirement of 
notice under the same, it is necessary' that 
the defendant must be a Public Officer. So 
far as the present case is concerned, this de- 
fence is limited to the case of_ defendant 
No. 2, as, obviously, llie Corporation of Cal- 
cutta would not fulfil the description or defi- 
nition of a Public Officer. As regards the 
s.nid defendant No. 2, however, the matter, 
when judged under the relative statutory' pro- 


vision in Section 2 (17) of the Code of Civil 
Procedure, which defines a “pubfic officer” 
for purposes of the Code, the same can be 
atfracted, if at all, under clause (h) of the 
said section. That clause reads as follows: 

“(h) every officer in the service or pay of 
the Government, or remunerated by tees or 
commission for the performance of any 
pubfic duty.” 

The latter part of this clause would not, ob- 
viously, apply in the instant case as the 
Commissioner of the Corporation of Cal- 
cutta is not remunerated by fees or commis- 
sions.^ The question then shortens itself to 
this: “Is he an officer in the service or pay 
of the Government?” For this purpose, it 
is necessary to consider the effect and im- 
plication of some of the provisions of the 
Calcutta Municipal Act. The Commissioner 
under the said statute, is appointed by the 
State Government on tlie recommendation of 
the State Public Service Commission and 
upon such terms and conditions as the State 
Government may determine and he shall not 
be a member of the Corporation. This is 
provided in Section 19 (1) of the said Act, 
sub-section (3) of the said section provides 
that “Notwithstanding anything contained in 
sub-section (2) [which fixes the normal tenure 
of the Commissioner to a term of five years 
subject to renewal in appropriate cases to 
another term of the same period], tlie State 
Government may, at any time, remove the 
Commissioner from office and shall do so if, 
at a special meeting of the Coiporation, call- 
ed for purpose, resolution for the removal of 
the Commissioner, in favour of which more 
than one-half of the total number of mem- 
bers of the Corporation give their votes, is 
carried.” Power of appointment and removal 
therefore, so far as the Commissioner is con- 
cerned, undoubtedly, rests with tlie State 
Government. Sub-section (4) of the above 
section, again, provides that “The Commis- 
sioner shall not undertake any work uncon- 
nected wth his office without tlie sanction 
of the State Government and of the Corpo- 
ration.” 

IS. The above statutory provisions indi- 
cate some kind of the State’s control over 
the Commissioner but this is limited to his 
appointment, to the terms and conditions of 
tlie same, to his removal and to his functions 
outside the office of the Commissioner. They 
do not, in any manner, control or affect the 
discharge of his duties under his appoint- 
ment as Commissioner and leaves him free 
in the matter and free from any interference 
or control of the State Government. In tliis 
state of things, it is difficult to maintain that 
the Commissioner of tlio Corporation is in 
the service of the State. 

19, Indeed, this aspect would bo clear, 
if we bear in mind the distinction hctiveen 
“serving under the Government” and ‘ in the 
serx'ice of tlie Government”, as e.xplained by 
the Supreme Court in the case, reported in 
Raja Bahadur K. C. Deo Bhanj v. Raghunath 
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Misra, (1959) 2 SCA 163 = (AIR 1951 SC 
589). where, for being in the service of the 
Government, two essentials of the rclahon- 
siiip of the master and servant were held 
to te necessary. Tlie servant must be under 
the duty of rendering personal service to the 
master or to others in his behalf and the 
master must have a right to contiol the 
servant’s work, either personally or by 
another servant or agent. Neither of these 
two elements w’ould be present jn the 
instant ease — in any event, the element 
of control, envnsaged therein, wwald not be 
present — the Commissioner qua Commis- 
sioner cannot be held to be in the service 
of the Government The Commissioner also 
cannot be said to be in the p»> ol the Gov- 
emmenl because as provided m Section 20 
of the Calcutta Municipal Act, his salary is 
to be paid out of tlie Municipal Fund, whiib 
under Section 115 of the said Act, is made 
up of monies realised or realisable under the 
said Act (other than the fmes levied by 
Magistrates) and all monies otherwise re- 
ceived b> the Corporation This fund n 
certainly not any part of tlie Government or 
State Exchequer and cannot be said to be 
belonging to the State 

20. In the premises, the Commissioner 
svould not satisfy eillicr of the requisite lest* 
of a Public OlBcer under the relevant Cl (1i) 
or Section 2 (17) of the Code of Civil Proce- 
dure namelv. of being in the service of the 
Government or in its pay. 

21. Mr Ghose, appearing for the Corpo- 
ration of Calcutta, also drew our attention 
to Section 23 of the Calcutta Municip-il Act 
for his contention that in the instant case, 
flie Commissioner, Sri S. R Roy. was in the 
sendee of the Government when he was ap- 
pointed the Commissioner, or, in other woius. 
that ids services, as Government 0*liccr, as 
aforesaid, were lent to the Corporation for 
tlie post of the Commissioner aod lint, ac- 
coidirgV he CYintinucd to be in the serv-'oe 
cf the Govemir^nt. Tlie bisic assrunpliCKi 
for this sulirnission would be tint Sri S B. 
Roy was In the service of the GovoTinicnl 
at the tirne of his appoinlment as Commis- 
sioner and that his service tinder the Gov- 
ernment were lent to the Corporation for HI- 
ing up the post of the Commiss/o.ner. Jo 
support of that assumption, however, there 
are no materials on the present reconl and 
no such contention appears to have been 
raised in tlie court below, either m the plead- 
ing or in the argument there. In the circum- 
stances, we arc unable to proceed upon this 
assumption and accordingly, wilhmit espres- 
sing anv opinion on the merits of the above 
contention, we would reiect this solimis^ion 
of Mr Ghose for iipholJine the learned InaJ 
Judges order la the instant case. 

22. Tlie atyive view would be io conso- 
nance wnth the opinion, erercssed in Messrs 
Metro’Generil Trid'rs v Cominr., Tlie Cor- 
poration of Oitnitia (59 Cat WN .'>St .at pp 
5S7-5Sa = (AIR 19{5> Cal 4 J2 at 4*3- 


41-4), differing or disagreeing, though tenta- 
tively at lliat sf.atre, with the decision of this 
Court, reported in Shivadhar Sukla v. Corpo- 
ration of Calcutta, (I960) 61 Cal IVN 60, 
and the earlier unreported decision, referred 
to therein Tlie decision of the Supreme 
Court however, which has been referred 
above, appears sufficiently to indicate Uial 
the view expressed on t}>c point in the above 
Iw-o decisions, would not be supportable. 
We hive therefore, no hesitation in eroress- 
mg our respectful disagreement with the 
same and taking the view, we have indicated 
above 

23. In the premises, we will aDow this 
appe.il set a.sic1e the impugned decree of 
dismissal of the learned trial Judge and send 
back the c.cse to him for further considera- 
tion in atcoidatice with law and in the light 
of the observations, made m this judgment 

24. Tfiere will be no order for costs in 
tins appeal Let the records go down as 
quickly as jvissible 

ANOVA KUMAR MOOKERJI, J.» 25. I 
agree. 

Appeal allowed. 


AIR Jfl70 CALCUTTA 542 (A' 57 C 108) 
SANKAR PRASAD MITRA AND 
SAByASACni MUK'HARJI. JJ. 

Sfinl Roy C.alcutta, Applicant v. Con- 
troller of Estate Duty, Calcutta, Respondent 
Matter No 122 of 1069, D/- 23-5-1069. 
Estate Duly Act (19>3), Section 10 — 
Gift — Bona fide possession end Its reten- 
tion by donee — - Donor’s stay ot premises 
for few dass prior to his dcatli — No benefit 
fdven to donor by contract or oUierwise — 
Section not attracted. 

Wlierc the donee had asstimed Iwna fide 
possesion of the house property immediately 
after the pift, and aho retained the posses- 
sion and enjovmenf throughout, without any 
benefit being conferred upon the donor by 
a contract or othenvise the mere fact that 
the donor fiv! stayed at the premises for 3 
lew divs pnor to his tlf-ath, would not pre- 
vent the retention of possession and enjoy- 
inert of the propertv by the donee to the 
exclusion of the donor as contempbfed by 
Sect.on 10 and tint section woxdd not bo 
attracted AIR 1967 SC 819. Disting. 

(Para 12) 

Cases Referred s CJironoIogiVaJ Paras 
(1997) MR 1‘'07 SC Rl9 (V Sf) = 

R3 rrn 107, Ceorve Da Cmfi v. 
Con’roller of Estate Duty, Misore 11 
Saml'i Hnanda Dis. for Appheant; B. 1- 
Pal wii*i Snhas Sen. for Responilcnt. 

SANKAR PRAStn ARTRA, J. This is 
a rcfe-e-ire m der Section 61 (J) of the Estate 
DtiU *f* 19 >5 On the 1st May. 1955, one 
Protjo'’*! Chandra Riv erecuted a Decsd of 
HN/ILNVD'sTe/T^nGP/D 



1970 Sunil Roy v. Controller, Estate Duty (S. P. Mitra J.) 


Trust in wliich he was referred to as a settlor. 
There were two trustees under this Deed 
viz., Usharanjan Ghosh and Sunil Roy, tire 
only son of tlie settlor. The subject-matter 
of the trust was premises No. 3S, Southern 
Avenue, Calcutta, where tire settlor used to 
reside. The Trastees were directed to pay 
the rates and taxes and out of tire balance of 
the income of the property tliey were to pay 
in any' proportion whatsoever to Sm. JyoHr- 
moyee Ray, the settlor’s wife, Sund Roy, the 
settlor s son, Uma Mitra, tire settlor’s daughter, 
any children of Sunil Roy and any children 
of Uma Mitra by her existing marriage. None 
of these beneficiaries had any power of anti- 
cipation. At the end of a period of ten 
years, the trustees were to transfer the pro- 
perty to Smul Roy or to anj' major child 
of Sutdl Roy or Uma Mitra or to Uma 
Mitra’s children bom of her the then existing 
marriage. In the absence of any of the 
beneficiaries aforementioned the property 
was to go to tire Sadharan Brahmo Samaj. 
On the 14th August, 1955, the settlor exe- 
cuted another document in respect of a pro- 
perty at Regent Park with which we are not 
concerned in this reference. The Deed of 
the 14th August, 1955, is, however, relevant 
to us to this extent tliat in this Deed exe- 
cuted a few months after the first Deed the 
settlor states that he was residing not at 
premises no. 38, Southern Avenue in Cal- 
cutta, but at premises no. 78/1, Sardar San- 
kar Road, in Calcutta. 

2. Even before that only two days after 
the execution of the first Deed on the 1st 
of May, 1955, the settlor on the 3rd May, 
1955, wrote to the Post-master, Calcutta-10, 
to redirect Iris letters to premises no. 78/1, 
Sardar Sankar Road. Then on the 26th 
August, 1955, the settlor vTote to the Insu- 
rance Company about his change of address. 
In September, 1955. he wrote to tlie State 
Bank of India intimating the change of ad- 
dress. In the same month he asked 
die Calcutta Electric Supply Corporation 
Ltd. to refund his security deposit vith res- 
pect to premises no. .38, Southern Avenue, 
Calcutta, and to terminate his contract with 
die said Corporation in view of the change 
of ownership. 

3. The tnistees under the Deed of the 
1st May, 1955, applied on the 6th Septem- 
ber, 1955, to the hlunicipal Corporation for 
mutation of ownership. The trustees were 
also assessed to income-tax on income from 
premises no. 38, Southern Avenue. 

4. A little over four years later, however, 
on the 8Lh May, 19.59 the settlor executed 
a document in which he stated that the in- 
denture dated May 1, 1955 created what 
would appear to be a deed of trust and dial 
lie e.xeciited the deed ‘liimself knowing and 
also the persons in whose favour the deed 
was so executed knowing it to be an out and 
out benami transaction with the view of 
avoiding pa^Tnent of estate duty.” He stated 
in diis document of die 8th May, 1959, that 
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he never divested himself of his proprietary 
interest and actual physical possession and 
diat he had at all times been and was stiU 
living in premises No. 38, Southern Avenue 
in his own riglit as the e.xclusive owner 
thereof noth his wife, daughter and son-in- 
law. He stated diat he cancelled and deter- 
mined the transfer by way of benami i. e., 
die trust created by die indenture dated the 
1st May, 19oo. It was stated fmtlier that 
he had to execute die document of the Sth 
May, 1959, because the relationship between 
Sunil Roy and Uma Mitra was not quite 
happy. The settlor also on the same day 
viz., the Sth May, 1959. executed a Will 
under which he bequeathed the pronertv at 
38, Southern Avenue to Sunil Roy" subject 
only to the condition that his wife should 
have the right of residence exclusively in a 
portion of the said premises. In this Will 
he also declared that Sunil Roy would have 
no claim whatsoever to the property no. 10, 
Regent Park gifted to his daughter. He ap- 
pointed his son Sunil Roy and his wife Jyotir- 
moyee Roy as executor and executrix. In 
the Will the son is stated to be residing at 
premises no. 88, Southern Avenue, Calcutta. 
Ncme of these documents of die Sth May, 
1959, has been registered. The will has also 
not been probated. 

5. At the hearing before us learned coun- 
sel for tbe Revenue placed considerable re- 
liance on diese two documents of tlie Sth 
May, 1959, in support of his contention that 
die property' viz., premises no. 38, Southern 
Avenue, Calcutta, cannot escape the lev}' of 
estate duty, Tliese documents may have created 
complications for the assessee at the initial 
stages of this case before the tax audiorities 
but, in view of the findings they have arrived 
at, this Court, dealing widi a reference under 
Section 64 (1) of the E.state Duty Act, 1953, 
cannot be inn'ted to attach any importance 
to them. In paratrraph 11 at pace 13 of 
his order the Appellate Controller of Estate 
Duty, Eastern Zone, Calcutta, has stated: — 
Un my opinion the document dated R(b May, 
1959, is only an evidence of the anger dis- 
played by the father as a result of the vari- 
ous family quarrels which" culminated in the 
filing of a complaint by his son Sunil Roy 
on 4th July, 19.58, against the husband of 
his sister i. e. the son-in-law of the deceased. 

It is not necessar}' to recapitulate the entire 
course of the historv' of the litiyation between 
the brother and the sister which has taken 
them to the Alipur Court and the .Appellate 
Court to the District Judge and later on to 
die Calcutta High Court also. The position 
as it appears to me is that in his anger the 
father attempted to execute a document .seek- 
ing .a declaration of the cancellation of the 
trust. In my opinion this document is of 
no legal validity and has not sen'od the pur- 
pose of cancellation of the tnist which in 
any case was not in hi.s power once he creat- 
ed” an irrevocable tnist and handed over 
the properly to the trustees.” We have gone 
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through the order o£ the Appellate Tribonal 
dated the 25th May, 1968. The Tribunal 
has not in order disturbed the findings 
of the Appellate Controller of Estate DuW 
so far as aspect of the case is concerned. 
On the contrary at page 54 in para^ph 17 
the Tribunal says: — “Before closing, \ve may 
clear up one aspect. The Departmental Re- 
presentative appeared to suggest that the 
deceased was throughout in the premises 
right from 1-S1955. The Appellate Control- 
ler has accepted the accountable person's 
case that the deceased soon after executing 
the document moved out of the premises 
and we do not find any reason to differ from 
him as there are no matenals to show that 
the Appellate Controller did not properly 
come to the said conclusion. Our finding 
on this aspect is that the deceased moved 
out of this premises soon after the execution 
of the document; but subsequently came 
into it, at any rate, a few days before his 
death." 

C. These observations of the AppeUafo 
Controller and the Tnbuoal have fii^y set 
at rest the controversy that was sought to 
be raised before us on the basis of the two 
documents of the 8th May, 1939. 

7. In the course of the estate duty pro- 
ceedings, however, the Assistant CootrollCT 
of Estate Duty held that the proper^ giftra 
to the son, was enjoyed by the deceased 
ri^t up to the date of his death inasmuch 
as be seemed to have lived and died in that 

f ilace. The Assistant Controller was of opin- 
on that the property had passed under Se^ 
don 10 of the Ehtate Duty Act, 1953. 

8. The y^pellate Controller's verdict was 
in favour of the applicant. The Tribunal, 
however, came to the following findings.:—— 
(!) It is not proper to proved on the 
assumption that the several provisions in the 
Estate Duty Act dealt wth mutually excla- 
sive situations: 

(2) the Appellate Controller is not correct 
in proceeding on the assumption that S. 10 
is excluded from the present case merely 
because there was a aocument creating a 
trust settlement; 

(3) Section 10 covers the situation of a ^t 
through the medium of trust or settlement; 

(4) the Appellate GratroIIer’s iafereaeo 
was that the trustees assumed possession of 
the property. The only aspect that remain- 
ed for investigation, therefore, was whether 
the deceased was entirely excluded from the 
enjoyment of the property by the trustees; 

(5) On the facts of this case, the deceas- 
ed remained in the premises admittedly for a 
few da>-s after the document of the 1st May, 
1935, and he died in the premises. During 
the period of his lifetime he was thus not 
really excluded from the possession and en- 
Jo^Tnent of the premises. The provisions of 
Section 10 are, therefore, attracted to this 
case; and 

(6) the deceased moved out of SS, 
Southern Avenue soon after the execution 
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of the document of the 1st M^, 1933 hu 
subsequently came into it a few days befon 
his death, 

9. The Trib unal has confirmed thi 
assessment based on the application of Sa 
tion 10, And the following question ol 13*^ 
has been referred to this Court:— 

"\Vbether, on the facts and in the circum 
stances of the case, the provisions of Sec 
Con 10 were attracted so as to justify tii 
inclusion of the value of 88, Soumera Ave 
nue in the assessmenL" 

10. Now, Section 10 of the Estate Duh 
Act, 1953, as it stood at the mafenal tiffi< 
was, inter alLi, as follows : — 

“Property taken under any gift, wheneve 
made, shall be deemed to pass on the donor' 
death to the extent that bona fide posses 
sion and enjoyment of it was not immediate 
ly assumed by the donee and thenccforwarc 
retamed to the entire exclusion of the douoi 
or of any benefit to him by contract or other 
wise ’ 

11. The Supreme Court in George Di 
Costa v. Controller of Estate Dufy, Mysore 
AIR 1967 SC 849* 63 ITR 497, has con’ 
stnted these provisions. Their Lerdships an 
of the vimv that the crux of Section 10 lies 
in two parts: (1) The donee must bona fide 
have assumed mssession and enjoyment o! 
Uie property, which Is the subject-matter ol 
the gift to the exclusion of the donor, in- 
mediately upon the gift, and (2) the donee 
must have retained such possession end en- 
foymeot of the property to the entire exclu- 
sion of die donor or of any benefit to him 
by contract or otherwise. According to their 
Eordships, as a matter of construedoo both 
these cooditions are cumulative and 

each of these conations is satisfied, the pro- 
perty would be liable to estate duty under 
Section 10 of the Act. The Supreme Court 
has said further that the second part of the 
section has two limbs: The deceased must 
be entirely excluded (i) from the property 
and /ii) frnen an,v beme^ f fewicsirf xir niher- 
wise. In the context of the Section the 
the word ‘otherwise’ should, in the opinion 
of their Lordships, be construed ejusdein 
generis and it must be interpreted to mean 
some land of legal obligation or some tran- 
sactioas enforceable at Ia%v or in equity, 
which, though not in the form of a contra^ 
may confer a benefit on the donor. Their 
Lordships held that as a matter of construc- 
tion the words “by contract or otbenvise'’ in 
the second limb of the Section will not con- 
trol the words “to the entire exclusion or 
the donor" in the first limb. The first limb 
of the section may be infringed if the donor 
occupies or enio>'s property or income even 
thourji he has no right to do so which he 
could legally enforce against the donee; in 
other words, in order to attract the Section 
it is not necessary that the possession of the 
doDor of the gift must be referable to some 
coabractual or other arrangement enforceable 
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in law or in equity; Oven if the donor is con- 
tent to rely upon die -mere filial affection of 
the donee with a view to enable him to con- 
tinue to reside in the house, it cannot be 
said that he was “entirely excluded from pos- 
session and enjoyment” within the meaning 
of the first limb of the Section, and there- 
fore, the property would be deemed to have 
assed on the death of the donor and will 
e subject to levy of estate duty. 

12. Learned Counsel for the department 
submitted to us that this was a fit case 
for applying the first part of Sehtion 10. We 
cannot uphold this contention in the face of 
the overwhelming evidence on record which 
we have already discussed. In tliis case the 
donee had assumed possession of the property 
immediately after the gift, the donee had 
also retained possession and enjoyment 
throughout. No benefit had been conferred 
on the donor by contract or otherwise, as 
explained by the Supreme Court in the afore- 
said decision. After possession and enjoy- 
ment had been bona fide assumed by the 
donee, and retained by him, mere presence or 
stay of the donor for a few days prior to his 
death, on the facts and circumstances of this 
case, writhout any benefit being given to the 
donor by contract or otherwise, would not 
prevent retention of the possession and en- 
joyment of the property by the donor (sic) 
to the exclusion of the donee (sic) as con- 
templated by the Section. In these premises, 
we are unable to agree with the Tribunal’s 
view and our answer to the question in this 
reference is in the negative. The Controller 
will pay to the apphcant the costs of this 
reference. 

SABYASACm MUKHARJL J. 13. I 

^ Reference answered 

negatively. 


AIR 1970 CALCUTTA 545 (V 57 C 109) 
D. BASU AND A. K. BASU, JJ. 

The Union of India and others. Appellants 
v. Sashi Bhushan Biswas, Respondent. 

A. F. O. O. No. 546 of 1969, D/- 12-12- 
1969. 

(A) Railway Establishment Code, Vol. I, 

Rule 1731 (ii) (a) — Appeal against order 
of punishment to General Manager — Com- 
plaint about procedure followed — Appellate 
order not deling with quesHon whether pro- 
cedure under tliis Rule was followed or such 
non-compliance resulted in failure of jusUce 
— Appellate order is invalid. (Para 1) 

(B) Railway Establishment Code, Vol. I, 
Rule 1731 — Order removing employee from 
service — Punisliing autlioiity not filling date 
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of giving effect to removal order — Date 
filled in by other oflScer — Propriety. 

Where the ptmishing authority passed an 
order removing employee from service and 
the date of giving effect to the removal order 
was however not filled up by him but by 
somebody who had no authority to punish 
the employee, the removal order suffered 
from serious infirmity. It was however held 
that the defect was not such as to render 
the punishment order without jurisdiction as 
the punishing authority wanted to give im- 
mediate effect to his order but since he be- 
ing superior ofiBcer could not hand over the 
order and so handed it down to the im- 
mediate superior of the employee who was 
to fill up the gaps recording ihe date after 
delivering the order. (Para 1) 

(C) Railway Establishment Code, Vol. I 
Rule 1713 — Disciplinary authority — Duty 
of. 

Rule 1713 is mandatory. It goes beyond 
the requirements of Article 811 (2) of the 
Constitution and requires the punishing 
authority to apply his mind to the materials 
on the record over again even where he may 
agree with the findings of the Inquiry Offi- 
cer. Where the punishing authority does 
not examine the findings of the Inquiry Offi- 
cer upon which the employee was found 
guilty and does not record his own findings 
separately on the charges, his order gets 
vitiated for non-compliance with R. 1713. 

(Para 1) 

(D) Railway Establishment Code, Vol. 1 , 
Rule 1713 (2) — Right of delinquent em- 
ployee to get assistance of defence helper is 
statutory — Examination of defence-helper 
as prosecution witness — No substitute given 
neither employee made aware that he can 
nominate another person — Punishment order 
is invalid for non-compliance with R. 1713(2), 

(Para 1) 

S. K. Roy Choudhury and Anil Chandra 
Sen, for Appellants; Noni Coomar Chakra- 
varti and Madhusudan Banerjee, for Respon- 
dent. 

D. BASU, J.: — The Union of India has 
referred this appeal against an order passed 
y A. K. Sinha, J., dated the 12th of March, 
1969 by which the Rule obtained by ihe 
respondent Dr. S. B. Biswas was made abso- 
lute and the impugned order of removal 
which is to be found at page 51 of tlie Paper- 
Book was struck dowm as invalid. Various 
grounds were taken by the peHtioner-re.spon- 
dents but the Court only founded its judg- 
ment on two points: firstly, that the order 
of punishment was defectiv'e inasmuch as the 
material portion of the date, namely, the 
date from which the order was taken effect 
was kept blank by the punishing authority 
and it was subsequently filled in by a clerk 
at the office of the D. M. O. who delivered 
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the punishment order to the respondent 
secondly, that the appellate order which is 
at page 53, passed by the General Manager, 
did not comply with the requirements of 
Ilule 1731 of the Railway ^^abhshnsent 
Code, VoL 1 which laj-s down the mode in 
which the appellate function was to be crer- 
cised. The respondent has also filed a cross- 
obfeefion before us relying upon the grounds 
which were kept open Iw the learned judge 
as unnecessary because he thou^t that the 
other tv\'o findings were sufficient to dispose 
of the Rule. We have, therefore, to go 
through the points urged by the respondent 
in his petition. 

1. So far as the ap^Date order Is 
concerned, it is quite evident that the re- 
quirements of Rule 1731 which have been 
evplained by this Court on numerous occa- 
sions previously, have not been complied 
with by the appellate authority Es-cn j his 
orders were read as beneficial to the cd- 
jministmbon as possible, it did not deal with 
ithe requirements of Clause (a) of sub-rule (ii) 
|of Rule 1731, namely, whether the proce- 
dure precribed in this rule has beeo com- 
plied with or if such non-compliance has re- 
sulted ia any violation of the Coostituboo or a 
Ifailure of lustlce. In his memoranduiD of 
iappeal to the General Manager, the respon- 
dent complam^ about the procedure ^ 
'the General Manager did not specifii^y 
Icive his decision on this cotuplaml. The 
jfmding of the Court below on this pomf 
|must therefore stand. 

Coming now to the original order of 
punishment, thoucli we are ia acreeircnt 
svith the views taken by the trial court that 
the Older of removal suffers from senous 
infirmify inasmuch as the date of ^ving ef- 
fect to lli« removal order was not filled up 
hv the punishing authority but b>’ somebody 
else ssho had no authority to punish the res- 
pondents and though we also agree that such 
a practice sliould not be encouraged, we are 
of the opinion lliat in the instant case, the 
defect was not such as to po to the roof of 
the turisdictiori to make the punishment onler 
invalid Froma reading of the entire test of the 
onlcT it w.as eiident tliat the ptinishins aulho- 
ntv wanted to rive immediate effect to his 
onler hut since the ortler could not be Hand- 
ed over by the punishing authority who «'a5 
a superior oincer, he handed it down to the 
immedmic sttperior to ihe TX-btioner, namely, 
the D. M. O. who was to fill up the caps 
recording the date after delivering the puaish- 
ment order. In our opinion, this practice 
should be stopped because, if dies is allowed 
to continue, it is the Rulway administration 
itself which may have to suffer in other cases, 
if any clerical or other officer fills up the 
gap and males any misfale in doing th& 
small Job. In the facts of the instant case, 
as we have already sf.itcrl, we are not satis- 
fi«l tliat the defect goes to render the punish- 
ment onler without junsdicbon. But evep 
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if Dur finding on this point is. contrary tc 
that of the trial Court, the punishment ordei 
cannot be sustained because of other ground; 
which have been urged before us. 

2. Mr. Chalravarti on behalf of the 
respondents has drawn our attention tc 
Rule 1713 of the Railway Establishireni 
Code which runs as folloivs: “Tlie Disci 
phnary Authority shall, if it is not the InquiT' 
ing Authority, consider the record of the In 
qiury and record of its findings on caci 
charge” The ‘record of the inquiry’ is ex- 
plained in sub-rule 5 of Rule 1712. Mr 
Chaknivarti is right in contending that bo'l 
In the punishment order at page 51 of the 
paper-book as well as in the show cause 
nobce at page 41 of the paper-bool:, the 
punishing authonty has not examined the 
contents of the record and the fmdings oi 
the Inquiry Officer upon which the respon- 
dents were found guilty and did not ret»rd 
his own findings separately on tlie charges, 
which were three in number. Reading the 
relevant provisions of the Railway Estahlisb- 
oicat Code it is quite evident that these ndcs 
in the ITaiJwsy Code palpably go b^ond 
the requirements of Article Sll (2) of the 
CoristituSon and require the punishing autho- 
rity to apply his mind to the matenals oa 
the recortl over aeain even where he mw 
agree with the findings of the Inquiry Ofu- 
cer. But as Rule 1713 stands, it is a manda- 
tory statutory provarion and cannot be ig- 
Dorod by us. We rmist hold that the orden 
at annexures H and I of the Parvr-book are 
vitiated for a non-compliance wn'th Rule ITlS.j 

3. It was next urged by Mr. Chakra- 

varti that the respondent was denied the 
assistance of a defence helper by reason of 
the admin/sfrarioa having chosen to put the 
defmre helper nominated by the respondent 
to the pile of a witness on behalf of tho 
prosecition. It was contended by Mr. Roy 
Choudhtiry that there was no prqiidice in- 
asmuch as the same defence helper conti- 
nued to assist the responticnt even subse- 
quent to the date when he was examined as 
a w-ilnesx namely, on 15-9-B3. But on this 
point, apart from anv prejudice, we have 
first to see whether there w-ts anv wolifion 
of siib-niJc (2) of Il'de 1713 which gives tho 
provision as to a tiefence helper: “The accu- 
sed Railway servant may present his caso 
with the assistance of any other Railway 
servant emp’overl on the same Raihvay fio- 
cludmg a Railw-ay servant on leave prepara- 
tory to retirement) on which he is working 
• It may be mentioned in this coiv- 

text that in the rule as it originally stood, 
the right of the d'^linqiient to nomirwfe the 
defence helper was piliject to the approval 
of tlic a«thorit>', but by a subsequent amend- 
ment the condition of approval has Ivon eli- 
minated. It lias also been held in several 
decisions of this Court fHal tliounh the rulo 
is in a penimsivo form, it pves a statutory 
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to the delinquent to get the assistance 
of a co-employer of his own choice. It can- 
not he overlooked that in a disciplinary' pro- 
ceeding the delinquent is denied legal ad- 
\'ice. To provide a proper defence to the 
delinquent he is given the help of another 
co-employee who may be belter enlightened 
and more efficient than the delinquent him- 
self - to conduct his own case. The Courts 
are, accordingly, lo see dial this vestige of 
a fair hearing is not interfered with by' the 
administration. There is no procedure p-e- 
scribed in the Code itself to siiow that the 
defence helper, remaining in his status as 
such, can be examined as a prosecution wit- 
ness by' the Railway. If the R.iilwav sousrht 
to do so tliey' might have given a notice 
to the accused to that effect. Wdiat hap- 
pened in this case is that the choice of the 
prosecution to examine him was formed 
during tlie hearing when some other wtness 
made some reference to the defence lielper's 
fmowledge about the affair. The question 
is raised by Mr. Roy' Choudliury that since 
this . was done pending hearing, whether it 
was for the Respondent to offer to the Rail- 
way' a choice to nominate anotlier person as 
die defence helper or for the delinquent to 
ask of that, having regard to die provision of 
sub-rule (2) of the Rule 1712 as it has been 
interpreted in various decisions of this Court, 
it must be held that it was for die Railway 
administration lo give notice to the delin- 
quent diat his defence helper was going to 
be taken away' for examining him as a wit- 
ness and diat if be likes he can gel the op- 
portunity to appoint another. It has been 
rightly pointed out by Mr. Chakraiarti that 
in the counler-affidacat (para 12) at page 59 
of the paper-book it was stated that after 
the said defence helper was examined as a 
witness it was the petitioner himself, who 
being a literate man, conducted his own 
defence and cross-e.xamined the witnesses 
produced by the department and made com- 
ments on the ewcience. Wfiien we asked the 
Railway' to produce the records of die en- 
quiry, it appeared that on two or three days 
subsequent to the date of examination of the 
defence helper as a w'itiicss, the cross-exa- 
minadori on behalf of die delinquent was 
stated to have been made by the ‘defence 
helper. But this is inconsistent with the 
pleading in Para 12 of die counter-affidavit. 
Be that as it may, the procedure of examin- 
ing the defence helper of the respondent 
without Hiving him a substitute or telling 
him that he had the opportunity to nominate 
some other defence against him as provided 
in Biile 1712 (2) and that is an independent 
man for invalidating die punishment order 
(sic). 

2-G. Tlie other points which have been 
raised by Mr. Chakravarti do not .appe.ar to 
us to be of sufficient strengdi to invalidate 
die punishment order. The first one is that 
die petidoner-Respondent had been confer- 
red a rank of a gazetted officer and if that 


be so, the procedure for enquiry' should have 
been different and die punisliing audiority' 
should have been different. But having seen 
the relevant circulai- v.'hicb has been pro- 
duced before us, we have no doubt diat the 
status of a gazetted officer confeixed upon 
die Respondent was only' for certain privilege 
as is evident from die relevant Serial No. 
.5244, Circular No. E.308/O, dated the 260i 
April, 1963. 

7. The other point raised by Mr. Chakra- 
varti IS that It was wrong on tlie part of die 
re.spoiidents to consider the sem’ce record 
of the petitioner willioiit telling him that 
this would be comsidered. From the orders 
of ihe punishing audiority as well as of the 
appellate authority, it does not clearly ap- 
pear whether they were bia.sed by a refer- 
ence to the previous record of the petitioner. 
The enquiry’ officer did not refer to the ser- 
vice records nor did he recommend any 
punishment but he simply referred to the 
service records as documents w'hich were 
relevant to the charges (page 76 of the 
Paper-book). The question of law which is 
involved in tliis case is w'hedier tlie peti- 
tioner has been denied any opportunity’ to 
defend his case or did the respondents give 
any notice to him diat they' were going to 
look into his serx'ice records. If a copy of 
the enquiry' report w'ere served upon him at 
die stage of second show cause notice, cer- 
tainly he had an opportunity’ to explain the 
entries in the serv’ice records in his explana- 
tion to that notice. 

S. It does not, therefore, appear to us 
that there has been any violation of natural 
justice on this score. 

9. In view of our findincs on the several 
grounds at die bstiinning of this judgment, 
we are of the opinion, that, the order of the 
Court below’ should not be interfered with. 
The appeal is, accordingly', dismi.xsed though 
pardy’ on other grounds. We make no order 
as to costs. 

10. The cross-objection is allowed pro 
tanto. 

11. In X'iew’ of our finding that the en- 
quiry' w’as xati'ated because of a non-compli- 
ance with the requirement of a defence 
helper, the appellants m.ay' take fresh action 
according lo law' only' after starting the pro- 
ceeding from the stage of an examination of 
w’ihiess. 

AJOY K. BASU, J.:— 12. I agree. 

Appeal dismissed- 
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Am 1970 CALCUTTA 548 (V 57 C 110) 
A. K. MUKHERJEA AND 
SABYASACHI MUKIIARJT, JJ. 

State of West Bengal, through Add!. Secy. 
Dept of Excise and others. Appellants v. 
Ruttonjee and Company and another. Res- 
pondents. 

A. F. O. O. No. 223 of 1967, D/- 1&5- 
1970 against order of D. Basu, J., in C Revn. 
No. 387 (\V) of 1966. D/- 18-7-1966, re- 
ported in AIR 1967 Cal 450. 

(A) Letters Patent (Calcutta), Clause 15 — 

Provision of Rule 22 of Order 41 of Civil 
P. C. is applicable — ^ 1920 Cal 776 held 
no longer good law in view of AIR 1921 
PC 80 — (avU P. C. (1908), Order 41, 
Rule 22). (i’ara 6) 

(B) Bengal Erase Act (5 of 1009), Sec- 
tion 8 (1) (As amended in 1965), and Sec- 
tions 13, 44A, 8.5, 86 — Rules under Sec- 
tions 85, 8G, Rules 58 (d), 87 — ‘(^ntrol* 
contemplated by Section 8 (2) — Control 
may he exercised by Issuing general instruc- 
tion or direction — It cannot authorise Stale 
Government to issue specific instructions 
about disposal of particular application — 
(Civil P. C. (1908), Preamble — Interpreta- 
tion of Statutes) — (Coosdtutioa of India, 
Article 14). 

‘ControT contemplated by Section 8(1) may 
be exercised by issuing general instnictioo 
or direction but that power cannot authorise 
the State Government to issue specific in- 
sinictions about the disposal of a particular 
application. AIR 1966 SC lOSl, Distinguish- 
ed. (Para 12) 

The amendment introduced in 1963 has not 
introduced any change in the licensing 
functions of the Collector or the Commis- 
sioner, save Section 8, no changes were also 
made in the rules regulating the licensing 
function of the Collector either in the rules 
framed under Sec. 85 or under Sec. 86 of 
tlie Act. A hamonious construction. If 
possible, of the different provisions of the 
Act and rules, should be striven for: .AIR 
1912 Rom, 1, Distinguished; AIR 1967 Cal. 
450, Aifirmed. (Para 13) 

Giving the State Government the autbon'ty 
to Issue orders in particular cases would 
amount to giving the State Government ud- 
lestrained and unguidetl power. A provision 
which leaves an unbndled power to ao 
authority is liable to be struclc down as ultra 
vires under our Constitution. AIR 1967 SC 
829 & AIR 1967 SC 1427, Relied on; AIR 
1970 SC 1896, Distinguished, 

It is a well-Vnown imndple of constmo- 
tion that where two constructions are possi- 
ble, one which would mate the statute valid 
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should be preferred rather than the one 
which would make it invalid. AIR 1961 SC 
1230, Rcl. on. (Para 13) 

If, over and above power given in sub- 
seeboas (2) and (3) of Section 8. the State 
Government is given an authority, to direct 
the Collector or the Commissioner and there- 
upon the same State Government is given 
the authonty to revise such order and/or to 
dispose of appeals therefrom, it would lead 
to certain amount of aaomaiy. But in a 
matter like the licensing unless tlic clear 
language and the intendment of the Act com- 
pel such a construction, it should be avoided. 

(Para IS) 

(C) Bengal Excise Act (5 of 1909), Sec- 

tion 44-A — - Applicability — It cannot be 
said that section has no application at all to 
browine Lccnce. 1903 Cal L) 30, Distin- 
guished. (Para 11) 

(D) Bengal Excise Act (5 of 1909), Sec- 

tions 83 (2) (e), 86 (3) — Rules under Sec- 
tions 85, 80, Rules 58, 87, 207, 208, 209 — 
Brewing Heenee is of more permanent nature 
tbaq vending L’ccnce. (Para 17) 

(E) Bengal Excise Act (5 of 1909), See- 

dons 85, 80 — Rules under Section 85, Sec- 
tion 8C, Rule 87 (3) — Renewal of brew- 
ing licence — Applicant is entitled to have 
application dealt with in accordance witli law 
if conditions arc similar to conditions when 
original grant was made, in material respects. 
(Obiter). (Fara 17) 

(F) Bengal Excise Act (5 of 1009), Sec- 

tion 86 — Rule 87 (os amended on 23-2- 
1907) — Amendments made to Rule 87 do 
not affect application for renewal for the 

year 1966-67. (Para 17) 

(C) Constitution of India, Article 220 

Belief under — Government passing certain 
order vrilhoul jurisdiction — • Reliance cannot 
be pl.iced on undertaking pven by petitionCT 
to abide by deasion of Government — Peti- 
tioner is not llicreby disentitled lo relief 
under Article 226. (Para 18) 

Cases Referred: Qironological Paras 
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P. K. Sen Gupta and B. S. Bagchi, for 
Appellants; A. K. Sen, T. P. Das and Bibhu 
Choudhury, for Respondent No. 1 (First set of 
appearance); Somnath Chatterjee and Sudhir 
Bose, for Respondent No. 1 (second set of 
appearance); R. C. Deb and Chandan Baner- 
jee, for Respondent No. 2. 

SABTASACHI hlUKHARjl, J.:— This is 
an appeal over right to brew intoxicants in a 
brewery at Kalyani. There is a registered 
firm hereinafter referred to as the firm carry- 
ing on business under the name and style 
of Rutonjee and Company. Its partners are 
Hiijoo Ruttonjee Bhesania and Feroze Man- 
chershaw Bhesania. There is also a limited 
Company bearing the name Ruttonjee & 
Company Ltd., hereinafter referred to as 
the limited Company. The company was 
incorporated in 1960 including two partners 
of the firm in its Board of Directors. It 
appears that the firm whose original business 
was sale of liquors, applied in 1937 to the 
appropriate authority for permission to start 
a brewery in West Bengal and obtained such 
permission from the State of West Bengal 
and also obtained the permission of the Gov- 
ernment of India for the establishment of a 
new industrial undertaking for the manufac- 
ture of beer. In 1959 the brewerj' was 
established and the partners of the firm de- 
cided to promote a limited company. The 
brewery licence under the Rules framed 
under "die Bengal Excise Act, 1909, herein- 
after referred to as the Act, was granted for 
the period from the 2nd August, 1965 to the 
Slst March, 1966, jointly in favour of the 
company and the firm, subject to certain 
conditions mentioned in the letter of the 
Government- of West Bengal dated 24th 
July, 1965. For the next year, comniencing 
from the 1st April, 1966, an application for 
renewal of the licence was submitted to the 
Collector on the 25tli of Februar>% 1966, 
jointly by the firm and the company for the 
renewal of tlie licence granted for the pre- 
vious period. The firm further alleged that 
on the 5th of April, 1966, the firm received 
a copy of the letter which is Annexure T and 
appearing at page 1 of tlie Supplementary 
Paper Book, and w'hich is dated .30th March, 
1966, written by the Assistant Secretary, 
Excise Department, Government of West 
Bengal, to the Excise Commissioner by wliich 


the Government expressed its approval for 
the grant of the brewery licence in respect of 
the said company alone, to the exclusion of 
the firm for the year 1966-67 commencing on 
the 1st of April, 1966. The firm thereafter 
made an applicarion to tliis Court under 
Article 226 of the Constitution challenging 
the decision to issue Excise Licence for the 
brewery at Kalyani for the year 1966-67 in 
the sole name of the Company, on the 
ground, inter alia, that the application for 
renewal jointly made has not been dealt with 
by the Collector or the Commissioner of Ex- 
cise who is alone entitled to deal with the 
application according to law and the State 
Government has no jurisdiction to pass the 
impugned order or direction. It w'as stated 
in the petition that no licence had then been 
granted pursuant to the impugned order, the 
petitioner therefore prayed for appropriate 
writs to quash the impugned order and com- 
mand the respondents, the State Govern- 
ment, the Commissioner of Excise, West 
Bengal and the Collector of Excise to cancel 
or not to give effect to the impugned order 
and then to deal with the joint application 
for renewal according to law. 

2. There was dispute among the Direc- 
tors of the Company and there were certain 
proceedings under the Companies Act, 1956. 
The company was separately represented in 
respect of two contending groups before the 
learned trial Judge and they have been so 
represented before this Court. There is one 
group represented by the Bhesania Group of 
Directors and Mr. R. C. Deh, learned Advo- 
cate, appeared for them before us, anotlier 
group representing Mr. A. K, Thakur and 
others was represented by Mr. Somnath 
Chatterjee. It appears that the proceeding 
under Companies Act has come to an end. 
We were however told that further proceed- 
ings have started challenging the internal 
management of the Company. Be that as it 
may, it is not necessary for adjudication of 
the disputes between the parties in this ap- 
peal to advert to tlie same any more. 

3. After the application under Article 226 
of the Constitution was moved before this 
Court, a rule nisi was issued. It was con- 
tended in the petition that after the joint ap- 
plication filed by the firm and the company 
for the renewal of the licence for the afore- 
said period 1966-67, a separate application 
on behalf of the company was also made. 
Thereafter it appears the then Minister for 
Excise, Mr. I. D. Jalan considered the matter 
and recorded certain decisions and directions, 
which are appearing at pages 150-155 of the 
Paper Book. It was further contended that 
on the 12th May, 1965, there was a letter 
which is at page 101 of the Paper Book 
varitten by the firm, inviting tlie Minister and 
the Government to arrive at a decision re- 
garding tlie renewal of the licence. By 
tliat letter tlie firm undertook, it has been 
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asserted, to abide by whatever decision that 
is arrived at by the Minister or the Govern- 
ment regarding the rene^vaL i.e., whether it 
is decided to renew the licence in favoiir of 
tlie Company alone or in favour of the Com- 
pany and the firm jointly It was further as- 
serted on behalf of the Government as wdl 
as on behalf of one group of directors re- 
presenting the company that the lease of the 
premises in which the brewery is earned on 
as well as the industrial licence stand in the 
name of the limited eomnany. Therelore, it 
was asserted that the limited company is 
alone entitled to grant or renesval of the 
licence. It was further asserted that m vnew 
of the amendments made to the Bencal Et- 
CISC Act by the Act of IQ'jo the Slate Gov- 
ernment has lunsdiction and autbonty to issue 
directions of the t^Tie that it has done in tins 
case. On the other hand, on behalf of the 
company represented by the Dliesaiua group 
of Directors, and the firm, it was contended 
lliat the application for grant of licence or 
renewal of licence solely in the name of the 
company said to have been made bv Mr 
A K Thakur on behalf of the Company 
was without authority. It was asserted that 
the letter of tlie 12tli May, 195}. was pven 
for a specific purpose and m view of the fids 
and circumstances of the case it cannot be 
rebed on Iw the govemmenL The circum- 
stances and tlie purposes for which the 
undertaking was given have been smioht to 
be explained in paragraph 13 of the affidavit 
of Hirioo Rnttonjee Uhesania alfirmetl on 
14th May, 18B6, appearing at p 265 of the 
Paper Book. It was asserted that the Stale 
Government has no aiithoritv to direct the 
Collector as to how a pirtiadar application 
should be dealt with and it sviis snlimitted 
that from its very nature brewery liccnc" h 
of permanent nature, than vending licence 
and when conditions are similar wJwn the 
grantee of a previous licence apply for re- 
newal, it is entitled to such rerewa!. If 'vax 
further submitted that the Slate Government 
has no authority to direct the renev/al in the 
manner it ha.s done. 

4. The matter came up for hearing Ixn 
fore D. Basu, J. and bv a judirment iW’ver- 
ed and order passnl on the ISth T'llv 
D. Basil, J. has m.ide the rule nisi absolute 
and directed an order in the nature of minda- 
mus to issue restraining th" respondents. 
State Government. Commissioner ana the Col- 
lector of Etctsc from civing effect to the 
impugned order dited 30th March. lOfVl and 
commanding respondents, the Commissioner 
as well as the ColWlor to determine, accord- 
ing to law, the application for renewal oF 
the licence jointlv made by the firm and th^ 
company on 26th rebmary, 1966 The learn- 
ed Judge came to the conclasion that the 
eipression "control” under sub-section (I) oF 
Section 8, introduced by the Bengal Eirciso 
(Amendment) Act. 196} cannot authorise 
lha State Government to interfere with the 


licensing power vested by the statu*e and 
the rules made thereunder by the CoUector 
and the Excise Commissioner. The State 
Government could only exercise the poster 
of revision under sub-section (3) of Sec. 8. 
The learned Judge further came to the con- 
clusion that the specific provisions of Sec- 
tions IS and 15 (2) read with Rule S7 
framed in exercise of tbc power under Scc- 
bon 80, which deal with the matter of a 
grant or renewal of a brewery licence, ex- 
pressly vest the discretionary power in the 
bvo authonfies. Collector and Excise Com- 
missioner wifhoiif interference by such other 
persons or autbonty and as such the State 
Government hi.s no power or authority to 
issue the impugn'xl order Discussing the 
nature of the brewerv licence the learned 
tnal Judge came to the conclusion that this 
is of a more permanent nitiire than vending 
licence The learned Judge came to the 
conclusion that by reason of Section 44A 
of the Act there can be no legal right ia 
favour of a holder of an existing L'cence to 
ohtam a renewal, but where the government 
does not think fit to refuse it the rene'val 
will be in favour of tlie holder or liolJers 
of the existing licence and on the same terms 
and conditions as in tJie existing licence as 
indicates! hy sub-nile (5) of Rule 87 Re- 
garding the undertaking contained in the 
letter dat<^ 12th of May, 1965. tlio 
learned trial Judge came to tlie con- 
clusion tiiat tliough mandamus is a cks- 
cretiomry remedy, but acquiescence is not 
applied to rehi'c mandamus in a case of 
want of iunsdiction. in tlio same vnv as ft 
miv he done to refuse Quo Warranto. As 
be held, the State Government has no funs- 
diction to issue the impugnetl onier, ifie 
leamesl trial judge came to the condiisfon 
that the letter of the ]2(ti May, 196" is no 
impediment to grant reliefs asked for in this 
case. 

S. Being aggrieved by the said Judgment 
ami o'dcT of D Risu, J, tli“ Sfii® of West 
Bentnl as well as th* compinv. rop'esfmted 
l>v \Jr A. K Til ikiir. preferred appeals to 
this Court Tills is tile apneal of the State 
of We'f Rencal. rinileriging tlie said cxler 
of D Bism. I Several cre*-entions in ■eirr-in't 
of this anpe.il were nrgeij by Air. P. K. 5ven 
Gupta, learned Advocate for the appellant. 
Mr. Somuxlh Chatfen'ce, learncfl Advoo'i'e 
for the Companv reTTe-erfcd by Mr. A. K. 
Thakur. coufended fiiaf the app^-jJ hxs 
co-ne inFroctnreis inasmuch as the periofi for 
wh’ch the application for rene’val had Iieeo 
ma.le has clipscd ond during the pendency 
of the appeal pursuant to (he orders made 
hy this Court, Receiver has b-'en granted 
licence for the said period. lie therefore, 
submitted that the apjieal has become infme- 
tuous. O.T behalf of the State Government 
it was however urged before us that in view 
of the fact that several points regarding the 
grant of licence uoder Bengal Excise Ac4 
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1909 being involved in this appeal it wonld 
in\dte a decision for future guidance of tire 
Department. Mr. Chatterjee made certain 
submissions supplementing the submissions 
made on behalf of the State of West Bengal 
by Mr. P. K. Sengupta. 

6. Before we deal with the several con- 
tentions urged on behalf of the State of 
West Bengal as well as on behalf of the 
Company represented by Mr. A. K. Tlialair 
as well as the contentions on behalf of the 
respondents, we have to deal with a point 
of procedure raised by Mr. Deb, learned 
advocate for the Company, representing 
Bhesania Group of Directors. It was con- 
tended by Mr, Deb, that Mr. Chatterjee can- 
not support the appellant in view of the fact 
that his client has preferred no cross obiec- 
tions and further in view of the fact that 
the appeal preferred by his client has been 
withdravm. hir. Deb, drew our attention to 
the provisions of sub-rule (1) of Rule 22 of 
Order 41 of the Code of Civil Procedrne. 
The said sub-rule is in the following terms: — 

“(1) Any respondent though he may not 
have appealed from any part of the decree, 
may not only support the decree on any of 
tire grounds decided against him in the Court 
below, but tahe any cross-objection to the 
decree which he could have taken by way 
of appeal, provided he has filed such objec- 
tion in the Appellate Court within one month 
from the date of service on him or his plead- 
er of notice of the day fixed for hearing the 
appeal, or vutliin such further time as the 
Appellate Court may see fit to allow.” Mr. 
Deb contended tliat Mr. Chatteriee’s client 
is a respondent, he can support the decision 
of the Court below on any ground decided 
auainst him but he cannot challense the 
decision on any grounds in wew of the fact 
that his client has not filed anv cross-obfec- 
h'on and further in slew of the fact his client 
has withdrawn the appeal filed by it. It 
appears that at one stage it was the view 
of this High Court that the provision of 
Rule 22 of Order 41 is not anpiicahle 
to appeals under Clause 15 of the Letters 
Patent. Reference may be made to the 
decision of Mookherjee, C J. .and Fletcher, 
J., in the ca.se of Brojendra Chandra Sarma 
v. Prosanna Kumar Dhar, 2^ Cal WN 1016 
= (AIR 1920 Cal 776). In view however 
of the subsequent decision of the Pri\w Coun- 
cil in the case of Sabitri Thakurain v. Savi, 
48 Tnd App 76 = (ATR 1921 PC 80) it 
jmusl he held that Order 41, annlies to the 
kappcals under Letters Patent. Therefore on 
a matter of procedure Mr. Deb is right in 
his submission that without filing anv cross- 
objection Mr. Chatterjee’s client cannot sup- 
port the appellant. The question however 
is of little practical importance in this c.ase 
because we have the advantage of 
Chattcrieels argiimeut.s and in considering 
this appeal, it is of little consequence whe- 


ther we treat his argument as separate argu- 
ment or as additional points in support of 
the appellant, the State of West Bengal. 

7, In support of tins appeal it was urged 
that the application to this Court under Arti- 
cle 226 of the Constitution W’as premature. 
It was submitted that what is -contained in 
Annexure I was merely a direction by the 
State Government and if the direction is 
given effect to the Collector wiU issue a licence 
and then any party aggrieved may move 
either in revision or in appeal as provided 
in sub-sections (2) and (3) of Section 8 of 
the Act. It was urged that then a party 
may have a right to move this Court It 
was, tlierefore, submitted that the decision 
of the State Government as contained in tlie 
communication dated 30th of March, 1960 
is not an order or direction against which 
the firm could move this Court under Arti- 
cle 226 of tlie Constitution. The petitioner 
cannot be aggrieved by such communication. 
It was then submitted that tlie amendment 
of Section 8, sub-section (1) gives the 
State Government the right to control the 
Collector apart from the right of appeal and 
right of rewsion. It was emphasised that 
the provision of Section 8, sub-section (1) 
has not been challenged in this proceeding 
as being ultra n'res or beyond the compe- 
tence of the legislature. It was tlierefore 
submitted that the State Government has the 
authoritjf to issue the impugned communica- 
tion dated SOth March, 1966. It was then 
submitted that the firm has no right to get 
a renewal in -view of the provisions of the 
Act. Our attention was drawn to the seve- 
ral provisions of the Act and the niles framed 
thereunder for the argument that the firm 
has no right to get a renewal. Our atten- 
tion was also drawm to the amendment of 
Rule 87 framed under Section 86 of tlie 
Bengal Excise Act, 1909 hv the Notification 
published on the 2-3rd Fehniar)', 1967. Wg 
shall deal vith this argument and the amend- 
ment later on. Reliance was placed on the 
decision of this Court in the case of Acoke 
Chandra Baneqee v. B. N. Sen, 1963 Cal 
LJ 30. 

8. On behalf of the firm T'.Tr. A. K Sen, 
learned Advocate, contended that the State 
Government has no such atithorih' under the 
expression "control” in sub-section (I) of Sec- 
tion 8 of the Act to issue the impugned 
direction or to interfere with the discretion 
of the Collector, who according to liim, is 
the sole statutory authoritjx who must exer- 
cise the discretion unhampered by the direc- 
tions from any other authority. Mr Sen 
hirlhcr urged that the hrewerx’ licence was 
of a different nature than the vending h'ccnce 
and must be treated to be of a more perma- 
nent nature and unless there have been 
changes of the material conditions the part- 
ies are entitled to have a prior lieenee re- 
newed. Mr. Sen drew our attention to the 
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several provisions of the Act and the Boles 
framed thereunder. It was also urged, that 
as the points involved in the appeal would 
arise in respect of the application for sub- 
sequent penod, we should pronounce our 
views as to how the future applications for 
renewal should be dealt with ny the appro- 
priate authorih'es. Several decisions were 
also referred to us. Mr. R. C. Deb, learned 
advocate for the company representing 
Bhesania Group of Directors, supported 
Mr. Sens contentions. He also refer^ us 
to certain provisions of the Acts and the 
Rules and to certain decisions. 

9. The main point that requires consi- 
deration in this case is whether under Sec- 
tion 8, sub-section (1) as amended by the 
Act of 1965 the State Government has the 
authority to issue the impugned direction. 
Prior to the amendment of 1Q65, Section 8 
was in the following terms— 

“8 (1) The Collector shall, in all proceed- 
ings under this Act, be subject to 6»e con- 
trol of the Excise Commissioner, and sliall, 
in such matters as the State Government 
may direct, be subject also to the control of 
the Cotxunissioner of the Division. 

(2) Orders passed under this Act or under 
any rule made hereunder shall be ap^lable 
in such cases, to such authorities and under 
such procedure as may be prescribed by rule 
made xmder Section 85, Clause (c). 

J J) The State Government may revise any 
er passed by the Collector, the Excise 
Commissioner or the Conunlssioner of a 
Division or by any officer exercising the 
powers of an appellate authority under any 
rule made under Section 85, Clause (c).“ 
After the amendment by the Bengal Excise 
(Amendment) Act, 1965, the said section was 
amended as hereunder: — 

“8 (1). In doing anything or taking any ao- 
tion under Act- 

fa) the Collector shall subject to the con- 
trol of the Excise Commissioner and of the 
Slate Government and, in such matters as 
the State Government may direct, also of the 
Commissioner of the Divirion; and 

(b) the Excise Commissioner shall be sub- 
ject to the control of the State Covenuncnt. 

(2) Orders passed under this Act or under 
any rule made hereunder shall be appeal- 
able in such cases, to sucb authorities and 
Tinder such procedure as may be prescribed 
by rules made under Section 85, sub-sec. (2), 
clause (c). 

(3) The State Government may revise any 
Older passed by the Collector, the Excise 
Commissioner or the Commissioner of a 


Division or by any officer exercising the 
powers of an appellate authority under any 
nile made under Section 85, sub-section (2) 
dause (c)." 

10. The question is, what is meant by 
iJiis expression ‘control? Can the Stale 
Government by the process of control dirol 
the Collector as to how a particular applica- 
tion should be ddilt with? Before tlie said 
question is answered, it would be necessary 
t<a discuss the relevant provisions of the 
Bengal Excise Act of 1909. Section 13 of 
tho Act provides, infer alia, (hat no infoti- 
cunt shall be manufactured and no dLstilleiy 
of brewery shall be worked except under 
atithori^ and subject to the terms and condi- 
tions of the bcence granted in that behalf 
by the Collector, The working of a brewery 
without a licence or any breach of the terms 
thereof has been made an offence xmder 
S^ion 46 of the Act, Sections 42 and 43 
of the Act give the authority powers under 
certain circumstances specified to cancel, _ 
suspend and withdraw the licence. Inas-/r 
much as certain arguments were advancer^ 
afwut lie right of the petifioner to get 
reoewal, it is necessary to set out Sec. 41A 
of the Act, which is: “No person to whom 
bcence has been granted under the Act shall 
b^ve any claim to the renewal of such licence 
of save as provided in Section 43, any claim 
to compensation oa the determination there- 
after.'* Under the Act the State Government 
has the rule-making powers by Secs. 85 and 
It appears that the vending licence, 
that is to say, a licence for the sale of an in- 
to'dcant is controlled by sub-secs. (1) and (2) 
(e) of sec. 85 while the brewery licence is 
controlled by S. 66. Pursuant to tnis authority 
rules have Seen framed both under secs. 85 
and 83. It would be relevant to coos|Jer 
in Ibis context R. 58 framed under S. 83 of 
the Act. The marginal notes state under B. 53 

i d) that it deals with the period for which 
icence may be granted lor wholesale and 
retail vend of intoxicants. The said R. 58 pro- 
vides that licences for the wholesale or retail ' 
veud of intoxicant may be grant^ for one 
year from 1st April to 31sl March or for any 
shortCT period subject to certain conditions 
mcntionM thers'n. Rule 87 framed under 
S. 86 of the Act deals with licensing and re- 
gulation of breweries. It may be relevant 
to set out the rules as hereunder:— 

*87 (1) Every brmver for sale and every 
braver of beer for private consumption sh ilk 
before he begins to brexv, dcb'vcr to the Com- 
missioner through the District Officer a des- 
cription, in wnting, signed by himself, of 
all premises, rooms, places and vessels in- 
tetided to be used in his business, specifying 
the purpose for which each is to be used, 
and the distinguishing mark of each. On 
th^ oiltside of the door of every room and 
any place in which the business Is carried 
mi, and on some conspicuous part of each 
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of the aforesaid vessels, there shall be legibly 
painted in od colour the name of the vessel, 
utensils, room or place according to the pur- 
pose for which it is intended to be used. 
If more than one vessel is used for the same 
piupose, each shall be distinguished by a 
progressive number. 

(2) Before the license to brew is granted, 
an Excise OfiBcer authorized by the Commis- 
sioner shall inspect the premises, etc., com- 
pare the same with the particulars stated in 
the aforesaid written description and certify 
accordingly. The license shall be grantea 
by the Collector \vith the sanction of the 
Commissioner if the description he found 
satisfactory arid the applicant be considered 
a fit person to receive a license. 

(3) The license for a brewery must be re- 
newed annually. Such renewal will be grant- 
ed by the Collector, subject to the approval 
of the Commissioner.” 

11. It has to be mentioned further that 
by notification published in the Gazette on 
the 22nd February, 1967 there were certain 
alterations of this Rule 87. 

12. On a consideration of the whole 
scheme of the Act and the language of the 
section as amended by the Act of 1965, 
we have come to the conclusion that the 
learned trial Judge was ri^t on ^ the con- 
struction of the expression control’. We are 
of the opinion it does not authorise the State 
Government to make the impugned decision 
or direction. We will state the reasons for 
our conclusion. But before we do so, it 
would be relevant to refer to the decision 
of the Supreme Court in the case of State 
of Punjab v. Hari Kshan, AIR 1966 SC 1081 
upon which reliance was placed by both 
sides. There the Supreme Court had occa- 
sion to consider simiW provision under Sec- 
tion 5 (2) of the Punjab Cinemas (Regula- 
tion) Act (11 of 1952). Sub-section (1) of 
Section 5 provided that the licensing autho- 
rity should not grant a licence under this 
Act unless he was satisfied about certain 
matters mentioned in Clauses (a) and (b) 
of that sub-section. It was thereafter pro- 
vided by sub-section (2) of Section 5 that 
subject to the foregoing provisions of this 
section and to the control of the Govern- 
ment, the licensing authority might grant 
h’cences under this Act to such persons as 
it thought fit, on such terms and conditions 
as it might determine. Sub-section (3) autho- 
rised any person aggrieved by the decision 
of the licensing authority refusing^ to grai^ 
a licence under this Acti might within such 
time as may be prescribed, appeal to the 
Government or to such other person as the 
Government might specify in this behalf. 
Sub-section (4) of Section 5 authorised the 
Government to issue directions to licencees. 
What had happened was that the State 


of Punjab had issued instruction to the 
licensing authority stating that all requests 
for the grant of permission for opening all 
new permanent cinemas should be referred 
to the State of Punjab. The questions that 
came up for consideration were whether, the 
State Government had power or jurisdiction 
to issue such instructions in respect of a 
license, and the ambit and authority of the 
State Government xmder the relevant provi- 
sions of the Act. The Supreme Court came 
to the conclusion that the State Government 
Was not justified in assuming jurisdiction 
which had been conferred on the licensing 
authority by Section 5 (1) and (2) of the 
Punjab Cinemas (Regulation) Act. If, there- 
fore, the State Government required that all 
applications for the licences to be forwarded 
to it for disposal, it really converted itself 
into the original authority itself because sec- 
tion 5 (3) clearly allowed an appeal to tlie 
State Government to be preferred by a per- 
son who is aggrieved by the rejection of his 
application for a license by the licensing 
authority, the Supreme Court observed. The 
Supreme Court further held that though the 
language used in Section 5 (1) was very 
wide, but however wide this control might 
be, it did not justify the State Government 
to completely oust the licensing authority 
and itself usurp his functions. Section 5 (3), 
the Supreme Court pointed out, provided 
for an appeal at the instance of the party 
which %vas aggrieved by the rejection of its 
publication for the ^nt of a licence. No 
appeal was provided for against an order 
granting the licence; but when it appeared 
to the Government that an application had 
been granted erroneously or unfairly, it could 
exercise its power of control specified by 
Section 5 (2) and set aside .such an erroneous 
order and that would make the provision as to 
appeal or revision self-contained and satis- 
factory. The Supreme Court Rirther obser- 
ved that the expression ‘control’ as contem- 
plated by Section 5 (2) might justify the 
issuance of general instruction. It was con- 
tended in support of this appeal that the 
facts of the instant case are different, inas- 
much as, that by the passing of the impugn- 
ed order there has not been any div'esHtiire 
of the authority of the Collector or the licen- 
sing authority. It was suggested that it w.as 
not the fact that the authority was deprived 
of his power by the instruction of the State 
Government. On a careful consideration of 
the decision of the Supreme Court, however, 
we are of the opinion that it is not possible 
to accept this submission on behalf of the 
appellant. There the language used by the 
statute was “subject to the foregoing provi- 
sions of the section and to the control of the 
Government”. Even tlien the Supreme Court 
held that the licensing authority is solely 
given the power to deal with the said ap- 
plications in the first instance and this posi- 
tion cannot be changed by the Government 
by issuing an executive order or by making 
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rules. At p. 1085 of the report the Supreme 
Court observed “To hold that the control of 
the Government contemplated by Sec. S (2) 
would 3 ustif>’ their talcing ais'ay the entire 
jurisdiction and authority from the licensmg 
authunty. is to permit by means of its erecu* 
tive pouer to change the statutory provision 
in a substanpal manner; and that position is 
not clearly sustamable.” There sub-sec. (3) 
of Section 5 of the Act pro\'ided for an ap- 
peal but there was no provision for revision 
while in the instant case before us rcvisiona] 
pouer has been riven in express terms by 
sub-seebon (3) of Section 8 Therefore in 
vaew of the whole scheme of the present 
section 8 (1) read wath the entire scheme of 
the Act and the rules, we are of the opinion 
that the “control" may be exercised by issu- 
ing general instruction or direction but that 
power cannot authonse the State Govera- 
mmt to issue specific instructions about the 
disposal of a particular appheation. 

13. It was suggested that the learned 
Judge has considered the provisions of the 
Act as amended uj 1963 with reference to 
the rules framed under Sections S5 and SO. 
It was argued that such a method of con- 
struction was unwarranted. We are not im- 
pressed by this cnticLsm of the judgment, 
what the learned Judge has done is not to 
construe the Act wnth reference to the rules 
but the learned Judge has tried to ,inahc a 
iharmonious construction of the provisions of 
the Act and rules. The Amenchnent intro- 
duced m 1905 has not introduced any rele- 
tvant or materij change in the licensing 
functions of the Collector or the Commis- 
iSioner, save Section 8, no changes were also 
made in the rules regulating the licensing 
I'/unction of the Collector cither ia the rules 
framed under Seebon 83 and Section 86 of 
the Act. A harmonious construction, if pos- 
sible, of the different provisions of the Act 
and Rules, should be stn\en for. It was tlico 
contended diat the decLsioa in the case of 
Ratanshaw Nussenvanji Todiwalla v. Gco- 
ffery William McElhinny, AIR 1942 Dom I, 
fa incorrect and secondly it svas contended 
tluf the ficts of that case were entirely dif- 
ferent 'Tint case was dc.-iling with the 
provisions of Bombay Abkan Act. We are 
of the opinion that llie provisions of that 
statute and the facts of tn.at case were en- 
tirely different from the facts before us and 
t!ie provisions of the present Act. We, tbero- 
fiire. do not fhinl. it necessary to discuss ih© 
rrucstion whether that case was correctly 
decided or not. We are further of the opin- 
ion. that giving the State Covemment the 
aiitiionfv to issue the impugned orW in 
view of the expression “contror under Sec- 
tion 8 (1) of the .\ct, would mean gi'dng an 
uoeotitroHe*! aiithont>’ to the State Covem- 
ment vvnlhoiit any guiding principle. If U»e 
argument of the appellant is accept^ on 
tins point it would amount to gis'Ing the 
Stale CJovernment unrestrained and unguided 


power, A provision which leaves an ia>- 
oridled power to an authority cannot bo 
said to be reasonable. Reliance may bo 
made for this proposition on the decision 
of the Supreme Court in tlie case of Had 
Chand Sarda v. Mizo District Council. AIR 
1967 SC 829 at p. 834. Such a provision is 
liable to be struck down as ultra vires oui 
Consfatution. In the case of Jaisinghani v. 
Union of India, AIR 1967 SC 1427 at p 
1434 It has been observed by the SuprEuiu 
Court “In the context it is important to em- 
phasize that the absence of arbitrary power 
is the first esscnbal of the rule of law upon 
which our whole constitutional system fa based 

If a decision is taken 

xvithout any principle or without any rule 
it IS unpredictable and such a decision is 
the antithesis of a decision taken ia accord- 
ance with the rule of law " 

In the scheme of the Act it was the Collector 
or the Commissioner, as the case may be, 
who was constituted as the licensing autho- 
rity. Such licensing authority must act in 
accord.ance with the principles and poheies 
laid down under the Act in the rnalfcr ol 
cranting, reneival of hccnce and the other 
functions that have to be discliargcd under 
the Act. If, over and above that the Stata 
Government, independently^ of its power ol 
revdsion ana appeal, is gi'^n an authority 
to control and oircct the decision of the licen- 
sing authority, without indicating the occa- 
sions on whicli the State Government may 
decide to exercise its decision and control 
and without indicating the principles upon 
which such direction or control may be exer- 
cised by the State Government in particular 
cases, that would make Uie prorision of Sec- 
tion 8 vulnerable to be struck down as ultra 
vires. That coastroction, if possible, should 
he avoided. It is a welM-noivn p.rinc/ple 
of constniction that where two constructions 
arc possible, one which would make the sta- 
tute valid should be preferred rather than 
Jhe one which would nnkc it invalid Reli- 
ance mav be placed for this on the decision 
of the Supreme Court hi the case of R. L. 
Arora v State of Uttar Pradesh AIR 1961 
SC 1230. At page 1238 of the report the 
Supreme Court has observed .as follows;— 
“TTluis there are two possible constn’ctions 
of this clause, one a mere mechanical and 
literal construction liased on rules of gram- 
mar and the other which emerges from the 
setting in which the clause appears and the 
circumstances in which it came to be en- 
acted and also from the words used therein, 
namely, acquisition being for a company' 
which has a puhlic purpose behind it. and 
therefore the building or work which is to 
be constructed and for which Lind is required 
must also have the same public purpose be- 
hind it. that animates the company m-aking 
the construction. We are, therefore, clesrly 
of opinion that two constructions are pos*ib1o 
of this cl.uise of which the second consfmo 
tkm which fa other than Lteial fa the better 
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one. It is well settled that if certain provi- 
sions of law construed in one way wiD be 
consistent ,with the Constitution, and if an- 
other intei^retation would render them un- 
constitutional, the Court would lean in favour 
of the former construction.” 

14. Reliance was placed on the decision in 
the case of The Purtabpore Co. Ltd. v. Cane 
Gommr. of Bihar, 1969-1 SCO 308 = (AIR 
1970 SC 1896). In that case the Supreme 
Court was concerned %vitli an order passed 
under the “Sugar Cane” (Control) Order of 
1966. It was held by the Supreme Court, 
in the facts and circumstances of that case, 
that the impumed orders in that case though 
purported to have been made by tlie Cane 
Commissioner were in fact made by the Chief 
Minister and they were invalid. The 
Supreme Court observed tliat the power 
exercisable by the Cane Commissioner under 
Clause 6 (1) of the Order was a statutorj' 
power which could be exercised only by 
him. It must however be observ'ed tliat in 
that case the Supreme Court had no occa- 
sion to consider a provision of a statute simi- 
lar to Section 8 (1) of the present Act as 
amended by the Act of 1965. Therefore, 
for the purpose of di^osing of this case it 
wiU not be proper for us to rely on the 
aforesaid decision of the Supreme Court. 

15. There is another aspect of tliis 
matter. By sub-section (3) of Section 8 tlie 
State Government has been given the autho- 
rity to revise the orders pa.ssed by the 
Collector, by sub-s. (2) tlie State Govt, has 
been given the authority to hear appeal from 
the decision of the Collector or the Commis- 
sioner. If over and above lliis, the State 
goverament is given the auUiorit)% to direct 
me Collector , or the Commissioner and 
thereupon die same Slate government is pven 
the authority' to revise such order and/or to 
dispose of appeals therefrom it would lead 
to certain amount of anomaly. Tlie power 
of determining appeal and the revisional 
power must be e.xercised quasi-judicially. It 
is true that there are instances where an 
audiority has been given die jinisdiction to 
decide administratii'oly certain matter.s and 
the same authority has been given the audio- 
rity to revise its order quasi-judicially. But in 
a matter like the licensing unless the clear 
language and the intendment of the Act 
compel such a constniction, in our opinion, 
it should be avoided. We are further of 
the opinion, that die clear language and the 
inleiidment of the Act do not lead to the 
construction sought for by the appellant. 
We have, therefore, come to the conclusion 
dial the expression “control” in sub-sec- 
tion (1) of Section S docs not authorise die 
State government to issue the impugned 
communication or direction dated SOth 
March, 1966. 

16. Tlie next argument diat requires 
consideration in diis case is, whether the 


petitioner has any right to ask for renewal 
and whether if tliere is any claim which has 
to be acceded in favour of the grantee of a 
brewing licence for renewal if the condi- 
tions are similar to tliose prev-ailing at the 
time of the original grant ot the licence. 

17. Before this aspect of the matter is 
discussed in detail it is important to reiterate 
that it is not die case of the petitioner that 
it has not been granted the renewal of the 
brew'ing licence. Tliis is not an apphcation 
for directing the respondents to renew 
the licence in favour of the petitioner. 
The petitioner’s case was and is that the 
application for renewal has not been dealt 
v’idi in accordance with law. The pedtionei 
further contends that die State government 
has no audiority to issue the impugned 
direction dated .30th of - March, 1966. We 
have considered the question of die autho- 
rity of the State government to issue the 
impugned direction. It was contended on 
behalf of the respondents that the Chapter 
\T of the Act, winch deals with the 
licences, permits and passes, and which 
contains Sections 30 to 44A, deal with vend- 
ing hcence or licence for the retail sale. 
Tlierefore, it was urged, Section 44A w'hich 
in express terms states that no person to 
w’hom a licence has been granted under tin's 
Act shall have any claim to the renew'al of 
such licence, or, save as provided in S. 43, 
any claim to compensation on the deter- 
mination thereof, really do not affect a 
brewing licence. Even dioudi there is a 
good deal of force in diis argument as it 
appears that most of the sections in Ch. \T 
from the very terms thereof must relate to 
vending licence and not to brewing licence, 
in liew of the clear language used in Sec- 
tion 44A and in view' of the heading of die 
Chapter, we are of the opinion that it can- 
not be .said that Section 44A of the Act Ins 
no application at all to a brewing licence. 
In this connection w'e may refer to a deci- 
sion upon W'hich some reliance w'as placed 
by the appellant, namely the case of 1963 
Cal LJ 30. How'ever, in view' of the fact that 
that was a case dealing with the licence to 
run a countr)' spirit shop, we do not think 
that in considering the nature of a lircwing 
licence this case is of any assistance to the 
appellant. Section So of the Act empow’ers 
die State Government as mentioned herein- 
before to make rules. Clause (e) of sub- 
section (2) of Section 85 in .specific terms 
empow'ers the government to make mlo for 
regulating the periods for w'hich licences for 
die w'holcsale or retail vend of any inlo'd- 
cant may be granted. Section 86 deals with 
brewing licence. Rule 58 framed under Sec- 
tion 83 provides that licences for the v.iiolo- 
sale or retail vend of intoxicants may be 
granted for one year, upon the terms and 
conditions mentioned in tiiat rule, while 
Rule 87 which deals with the application of 
brewing h’cence framed under SecUon 86, 
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does not specify any period for indiidi 
licence may be granted. Sub-section (3) of 
the said rule provides that it must be renew- 
ed annually. It was argued that the pro- 
vision to renew licence annually is for 
revenue purpose and it casts an obli^tion 
upon the authorities and not upon the 
grantee of the bcence. It is further to be 
borne in mind that setting up of a brewery 
involves large sums of moneys and it is 
unbkely that any body would invest sudi a 
large amount of money if it svas only for 
one year. In this context reference may be 
made to Rules 207 to 209 made under Sec- 
tion 86 of the Act. These rules, indicate that 
they relate to brewing Ucences, and they 
contain detail provisions for the “transfer of 
licence” by act of the parties, by death and 
by reason of change in the partnership sub- 
sequent to the grant of licence Having 
therefore, considered all these aspects, we 
arc of the opinion, that a bresving licence is 
of a more permanent nature than a vending 
licence. Even though we do not hold, for 
the purpose of this application, that there is 
any legally enforceable right in favour of 
the grantee of a brewing licence to have it 
renewed, if the conditions are similar to the 
conditions when the original grant was 
made, in material respects, if an application 
b made for reness*al, the applicant is entitled 
to have that application dealt with in ac- 
cordance svich law. It ivas then tirged that 
there have been certain amendments to 
Rule 87 by tbe Gazette Notification pubibh- 
ed on the 23rd February, 1967. We are of 
the opinion that the said amendments do 
not affect the application for renewal for the 
year 1966-67. Therefore it b not necessary 
for us to consider the effect thereof. 

18. It is now necessary to consider the 
argument of Mr. Sengiipta that the applica- 
tion was premature. Mr. Sengtipla argued 
that no order has yet been passed by the 
Cbllector pursuant to the direction or deci- 
sion of Ine Minister. We arc, however, 
unable to accept tlus contention. Tbo 
order of the government or the 
direction of the government dated SOth 
M.arch 1900 was communicated to the peti- 
tioner. Further we find that on the 7th 
April I9CG a formal order n-as passed 
regarding the appiwal of the government 
to the grant of a fresh brewery licence in the 
name of a public limited company. The 
same appears at page 10 of the Supplemen- 
tary Paper Book. It fa inconceivable 
tint under these circumstances the brewey 
licence would not be given in accont- 
ance with the direction, more so, when the 
respondents Nos. 1. 2 and 3 are all contend- 
ing that the government has the authority 
to give the impugned direction. In that 
view of the matter, we are unable to accept 
this contention of Mr. Sengupta. lastly, it 
was contended that in viesv of the under- 
taking referred to hereinbefore d.aled 12th 
hlay 1DG3, the peliUoner was not entit]^ 


to any relief in thb appb'cation under arti- 
cle 2^ of the Constitution. In our opinion, 
the learned Judge was right in holding that 
where the government has acted without 
jurisdiction the undertaking would not dis- 
entitle the petitioner to have the order made 
without jurisdiction quashed. Government 
caimot and do not acquire jurisdiction by 
virtue of the undertaking riven by the peti- 
tioner. Furthermore in the facts and cir- 
cumstances of this case it fa highly doubtful 
whether any reliance can be placed upon 
such undertaking by the petitioner, in view 
of the fact that the undertaking was given 
under certain specific circumstances a* 
referred to hereinbefore. 

19. For the above reasons we are of thi 
opinion that the learned trial Judge ua 
right in his jud^ent and the order, Tb< 
learned trial Judge has quashed the impugn 
ed Order, being Annexure I, dated SOth o 
March, 1966. The said order of the leamet 
trial Judge fa hereby confirmed. The learna 
trial Judge has further directed respondent 
Nos. 2 and 3 in the petition to determine 
according to law, the application for licence 
which fa annexure *1“ to the peliUon. Tha 
was the application dated 25th Fcbniary 
1966 for the licence for the year 1060-67 
After the order of the learned trial Judge 
the Court of Appeal had appointed Receive: 
and had clirectw the gov'ernment hj graa 
brewery licence for the aforesaid period t( 
the Receiver appointed by this Court. As i 
matter of fact the Receiver appointed by thL 
Court has been granted brewery licence anc 
the Receiver had thb licence renewed li 
the year 19C9-70 endiM 81st March, 1970 
Therefore, in view or the fact that thu 
period for which the application for renewal 
in respect of which application under arti- 
cle 226 of the Constitution was made ha 
elapsed, and in view of the fact for the said 
period Receiver has been granted licence, 
we vacate that portion of the order of tha 
learned trial Judge. We, however, make it 
clear in future if any application fa Jointly 
made for renewal of the brewing licence 
this must be dealt with in accordance with 
law and in accordance with tlie observations 
made in this Judgment. Subject to the 
aforesaid variation Uic appeal fa dismissed. 
The parties will pay ancf bear their o'vn 
costs of thb app^. We howc\-er do not 
x-ary the order for costs as directed by the 
learned trial Judge. 

20. There fa an applicah'on for the dts- 
cliarge of the Receiver and for certain con- 
sequential directions. We shall pass sepa- 
rate orders in respect of the same, 

ARUN K. MUKHERJEA, J.:— 21- 1 
agree. 

Order accordingly- 
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ATE 1970 CALCUTTA 557 (V 57 C 111) 
E. N. DUTT AND SAEMA SAEKAE, JJ. 

Shanti Eanjan Bhattachaiya, Petitioner v. 
The State, Opposite Party. 

Criminal Eevn. Case No. 977 of 1969, D/- 
81-7-1970. 

(A) Penal Code (1860), S. 21 — Secre- 
tary of a Co-operative Society is not a public 
servant either under Clause (10) or under 
Clause (12) or Clause (11) of S. 21. 

Secretary of a co-operative society is not 
a public servant under tenth clause of Sec- 
tion 21. AIR 1935 Bom 36 and 1935 Mad 
WN 1337 (1) & AIR 1958 Mys 82, Foil. 

(Paras 2, 9) 

Section 19, Bengal Co-operative Societies 
Act, 1940 (21 of 1940) makes a registered 
co-operative society a body coiporate only 
for purposes enumerated in that section. 
Such society however cannot be classed as a 
corporation established hy or under any 
[’ Central, Provincial or State Act. A registered 
^ co-operative society is also not a corpora- 
tion established under the Co-operative 
Societies Act. So a Secretary of such society 
cannot be a “public servant” within Sec. 21 
Clause (12).(Per Dutt, J.) AIR 1969 Pat 
173, Rel. on. (Para 3A) 

A secretary of a co-operative society dis- 
charges his functions wth regard to that 
particular co-operative societ>' and has no 
connection with the general or common pur- 
pose of any village, town or district and as 
such he is not a “public servant” within 
Section 21, Clause (11) (Per Sarma Sarkar, J.) 

(Para 8) 

(B) Companies Act (1956), Sections 2 (7), 
6 — A co-operative society is speciHcally ex- 
cluded from definition under Section 2 (7) 

^ — Companies Act under Section 6 not 

being applicable to co-operative societies, 
co-operative society cannot be classed as a 
corporation. (Para 3A) 

(C) West Bengal Criminal Law Amend- 
ment (Special Courts) Act (21 of 1949). S. 4 
— Offences triable by Special Courts — Secre- 
tary of co-operative society not being a 
public sen'ant cannot be tried under S. 409, 
Penal Code by special court. 

(Para 9) 

Cases Referred: Clironological Paras 

(1969) AIB 1969 Pat 173 (V 56) = 

1969 Cri LJ 780, State of Bihar V. 

Amulya Baton Patliak 8A 

(1958) AIR 1958 Mys 82 (V 45) = 

195S Cri LJ 784, Kamam Siddappa 

V. Slate of Mysore 3A 9 

WWess/to^dbTl 


(1935) AIR 1935 Bom 86 (V 22) = 

36 Cri LJ 532, Shridhar Mahadeo 

V. Emperor 

(1935) 1935 Mad WN 1337 (1), Sombari- 

Behara v. Emperor SA 

Cbittaranjan Das and Amal Kumar 
Ghoshal, for Petitioner; J, M. Banerjee, for 
State. 

E. N. DUTT, J. : The petib’oner is on his 
trial before a Special Court at Alipore for 
an alleged offence under Section 409 of the 
Indian Penal Code. 

2. The instant case was allotted to the 
Special Court by a notification of the State 
Government and the Special Court took 
cognizance on a petition of complaint filed 
before it by the Public Prosecutor. The 
peh'Honer raised an objection before the 
Special Court that the Special Court had no 
jurisdiction to try the instant case. But the 
Judge presiding over the Special Court has 
found that he has jurisdiction. The peti- 
tioner has thereafter obtained this Rule for 
quashing the proceeding pending before the 
Special Court against him. 

3. The allegations are in short as 
follows: — 

.3'A. The petitioner was the Secretary of 
Mahasakti Samabaya Samiti, a registered 
Co-operative Society. MTiile working as 
such Secretarj’ the petitioner is said to have 
committed criminal breach of trust in res- 
pect of Rs. 14,432.92p. The Special Court 
will have jmisdicHon to try this case if the 
petitioner can be said to be a public ser- 
vant witliin the meaning of Section 21 of 
the Indian Penal Code. The learned Judge 
has found that tlie petitioner is a Public 
Servant within the meaning of the twelfth 
clause of Section 21 of the Indian Penal 
Code. The question if the Secretar)' of a 
Co-operative society would he a Public 
Servant under the tenth clause of Section 21 
often arose and the Bombay, Madras and 
Mysore High Courts have held that the 
Secretary of a Co-operative Society' was not 
a Public Servant under the tenth clause of 
S. 21. AIR 1935 Bom 36, 1935 Mad WN 
1337(1) and AIR 1958 Mys 82. With respects 
we agree \rith the decision of the aforesaid 
High Courts and we think that the secretary 
of a Co-operative Society is not a Public 
Servant under the tenth clause of Sec- 
tion 21. We have then to see if the Secre- 
tary of a Co-operative Society' is a Public 
Servant under llie twelfth clause of S. 21 of 
the Indian Penal Code. The period during 
which the alleged criminal breach of trust 
is said to have taken place is between July 
14, 1965 and June 24, 1966. . The twelfth 
clause of Section 21 %vas first amended in 
1958 and again amended in 1964, The 
amendment of 1964 became effective before 
July. 1965 and so we have to consider if 
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a Secretary Co-operative Society is a Public 
Servant under the twelftli clause of S. 21 as 
it DOW stands. Tlie relevant portion of the 
twelfth danse is tliat every person in the 
ser\’ice or pav o£ a local aullionty, “a cor- 
poration established by or under a Central, 
Provincial or Stale \ct or a Gmemm-nl 
Coirpany as defined in Section 617 of the 
Companies Act, 1056 is a Public Servant Mr. 
Banerjee who appears for the State has sub- 
mitted that a rcE^istered co-oncrative Society 
is ‘a corporation establtshed bv or under a 
State \ct' and as such the Secretary of a regis- 
tered Co-operative Societs is a P\«bhc Servant. 
Mr Banenee has armied that a Co-operative 
Society formed under the Bengil Cf>-operahve 
Societies \ct, 19i0 becomes a IxKly corporate 
as soon as it is registered and as such the 
Mahasahti Samabaya Stores Ltd., being a re- 
gistered Co-operative Society is a body cor- 
porate Mr R.ancnee has further arinied that 
being a bodv corporate it is 'a eorporati<m’ 
and becomes 'a corpor.ation estabhshetl under 
the Co-operative Societies Act' This argu- 
ment canriot lie accepted Tnie under Sec- 
tion 19 of the Co-operative Societies Act the 
registration of a Co-operative Society renders 
it a body corporate but that is for the purposes 
enumerated in Section 19 The beading of Uie 
Chanter under which Section 19 comes is 
“Shhis and Management of Co-ooerntive So- 
dctias" Under Section 19, a Co-operative 
Sooety when registered becomes a body cor- 
porate with perpetual succession and a com- 
mon sea! and with power to hold property, to 
enter into contracts, to institute and defend 
suits and other legal proccerlings and to do 
all things necessary’ for the purposes for which 
ft is constituted. Thus, as a bo<Iv corporate 
the Society lias its rights and liabilities and 
ibecomes a juristic person. But the language 
In Section 21. tweluh cl.uisp ts ‘m the service 
or pav of a corporation est ihlwhed bv or under 
jthe Central, Provmci.il or Stale Act’. A reds- 
itered Co-onerative Socictv is not a 'eorpora- 
ition’ estibhslied bv or under the Co-operative 
[Societies Act. Tlie dime, “corporition rsta- 
'blished liy or uuder” his referciic-e to some 
iPiiMic Corpontions established rllher b> or 
Irmder some sfif”t"s TaVe for fnsfanre the 
Uft' risuranee Cn-Tvirahon whfdi 'vas es'a- 
b’i^h'■,^ bv the Life Iri-Mrance Conionition 
Act. Similarly, take the instance of the S‘a!e 
Transport Corporation. Cilrutfa, which was 
established bv the Sfat“ Government under a 
Central Act, Roid Trauspo-t Corporations .\ct, 
1950. Under Section 19 of the Co-operatK-e 
Societies Act a registered Co-operative Society 
is a body corporate for the purposes enumerat- 
ed in Section 19 but it does not Iiecome a 
corporation est.iblLsbed by or under the Co- 
operative Societies Act. ifr. Banerjce refers to 
the definition of a body corporate or corpora- 
tion contained In Cbnse f7) of Section 2 of 
the Companies Art. It will however appear 
that the definition of "body corporate" or 
J“corpctation" excludes a Co-operative Society. 


Furtherroore, Section 6 of the Co-operative So- 
cieties Act states that the Comp-mies Act 
shall Dot apply to Co-onerative Socich'ex, 
There is, tlierelore, no douot that a Co-ope- 
rabve Society though regisfCTed under tho 
Co-operative Societies Act does not become 
because of .Sertjon 19 of tlie Act, a Cojtxi- 
ration established by or under the Co-opera- 
bve Sotneties Art and in that view or the 
matter the Secretary of a Co-operah've Sodety 
is not a Public Servant under the Twelfth 
clause of Section 21 of the Indian Penal 
Code We may in this connection refer to 
the observation of the Patna High Court fn 
Slate of Bihar v Amiilva Ratan Pathak, AIR 
1969 Pat 173 at p. ISO 

“The tn.il Court has found that the res- 

g wKlent while acting as the Secretary of the 
)ciet\ was a public servant, as mentioned 
in the charge It is doubtful, however, whe- 
ther an office bearer of a CoK>perative Society 
IS a public servant, while discharging hij 
duties as such.' , 

It was not nec»?ssaTy for the Patna High 
Court to decide this question In that case but 
from wh.it we have said we hive no doub^ 
that the .Secretary of a Co-operative Sodety 
Is not a Public Servant within the meaning of 
Sechon 21 of the Indian Penal Code Since the 
petitioner is not a Public servant the Special 
Court has no jurisdicboa to try the instant 
case ag.iinst him. 

4. In Ihe rcwult. the Rule fa made ahso- 
lute. Tlie procewlmg row pending ngiJnst 
the petitioner before the Second Special 
Court. Al'pore, Is quashed but the State will 
be free to proceed agiinst him in accordance 
with law and in an appropriate Court. 

SARMV SARKVn, Js— 5. I agree wi'h 
mv Lord to the propos(-d onler but 1 would 
Lire to add a few words. 

6. Tfie Sole point pressed for considera- 
tion in this Bute is wliclhe.rlhe^nr.tilioncr. the 
Secretary of Mdiisakti S.imih.iya Sniiti, a 
redstercrl Co-operative Society can be tried 
antler Scct'On -109 of fJio Intfiiu Penal Cf>de 
&i till* Court of a Special Judge under W«f 
Bengal Criminal Law Amendment (Spocid 
Courts) Art, XXI of 19 19, (hereinafter’ 
called the Art) on the allegation that 
he misippropiiatcd the funds of the Society 
airounting to Its. Id.dS’.OZ P. only during 
the period 196>f6. It was held by the trial 
Judge that the petitioner is a Public Servant 
and Mr. Banerjee appearing for the State 
supports it. Mr. D.is however, appciring for 
the petitioner contends that th'* petitioner fa 
not a Public Servant under Section 21 of the 
Indian Penal Code. 

7 . Mr. Banerjee has contended that fa 
view of the amendment of Section 21. twelfth 
clause, in 100-1 the petitioner fa a Public Scr- 



1970 


S. R. Bhattacharj^a v. State 

vant after tliat date. The twelfth clause of 
Section 21 as amended in 1964 reads thus: 

“E^’erj' person — 

(a) in tlie service or pay of the Govern- 
ment or remunerated bj’' fees or commission 
for the performance of any public duty by 
the Government; 

(b) In the sendee or paj' of a local autho- 
rity, a corporation established by or under a 
Central, Pro\'incial or State Act or a Govern- 
ment Company as defined in Section 617 of 
the Companies Act, 1956 (I of 1956).” 

The learned Judge by reference to Section 19 
of the Co-operative Societies Act has held 
that every Co-operative Society^ after its re- 
gistration under the Co-operative Societies 
Act as a corporate body for certain purposes 
and because it acts as a corporate body it is 
a corporation established under the State Act 
and as such the sub-clause fb) of tu’elfth 
clause after amendment is attracted. This 
argument is based on lire assumption that 
whenever there is a corporate body tliere is 
a corporation. This assumption is not correct. 

A corporation is an entity by itself and can 
be established only by a statute passed by the 
Central or the State Government in India. 
The word ‘corporation’ has been defined thus 
in Stroud’s Judicial Dictionary, Third Edition, 
at page 643: 

“‘Corporation is tliat -which the civihans 
call univesitalem, or collegium and is a body 
politic authorised to take” and grant, having 
a common se.al 6cc. These are consHtutea 
either by Prescription,^ by Letters Patent, or 
by Act of Parliament.” 

It is thus clear that a corporation so far as 
India is concerned has to be set up or esta- 
blished by an Act passed by the Central or 
the State Government in order that any per- 
son serN’ing in such a corporation may be a 
Public Ser\^ant. It is clear that a Co-opera- 
tive Society was established under the Co- 
operative Societies Act and not as a corpo- 
ration. There are corporate bodies in a cor- 
poration strictly so called and there may be 
corporate bodies in other associations which 
are not corporations. From that it does not 
follow that wherever there is a corporate body 
there is a corporation. So far as the Co-ope- 
rative Society is concerned the purpose for 
which the Society is constituted is to dis- 
cliarge certain functions under the Co-opera- 
tive Societies Act. It does not by itself esta- 
blish any corporation strictl)' so called 
though after the Society is set up and pt is 
registered under the Co-operative Societies 
Act the fact of such registration may grant 
certain right.s of coiporate bodies to the Co- 
operative Society itself. But fiom that it 
doe.s not neces.saril)’ follow that a corpor.alion 
and a Co-operative Society registered under 
the Co-operative Societies Act are synonwnous 
terms. In this view of the matter it appears 
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to me that a Co-operative Society does not 
become a corporation because for" some .spe- 
cific purposes it functions as a corporate 
body. It vAll appear from Section 19 of the 
Co-operative Societies Act that this power of 
a corporate bod\' is given to the Co-operative 
Society for certain specific and limited pur- 
poses as provided under the Act. In tiris 
connection, we may refer to several Acts by 
which Corporations were established by the 
Central or the State Government. The Life 
Insurance Corporation, for example, is a Cor- 
poration established by a Central Act direct- 
ly by a particular statute but there may be 
corporations which are not directly establish- 
ed by any specific statute but they may be 
established under a general law passed bj the 
Central or the State Government and these 
corporations are covered by sub-clause (b) of 
clause twelfth under Section 21 of the Indian 
Penal Code. Under Section 3 of the Road 
Transport Corporations Act 1950 passed by 
the Central Government, State Government 
may by Notification in the Official Gazette 
establish a Road Transport Coqroration for 
the whole or any part of the State. Only 
such corporations are meant and referred to 
in Section 21 Clause 12 sub-clause (b). 

8. Secondly, we may also refer to the 
various clauses of Section 21 to show the 
distinction that is souglit to be made be- 
tween a private servant and a public servant. 
All the clauses e.xcept the tenth and the ele- 
venth give indication that the public sen’ant 
is connected directly or indirectly with some 
functions of tlie Government. In the tenth 
clause there is no direct mention of the 
Government but even in that clause the par- 
ticular officer must perform certain functions 
‘for any secular common purpose of any 
village, touTi or district.’ But in the instant 
case the Secretary' is to discharge his func- 
tions with regard to that particular, Co-opera- 
tive Society only and has no connection with 
the general or common purpose of anyl 
village, touTi or district. On analysing Sec-' 
tion 21 also it will appear that both from the 
language of the twelfth clause and froTn the 
scheme of Section 21 of the Indian Pen il Code 
that the Legislature did not intciid to cover 
tliose cases where a person holds office for 
any particular private company or society 
for the benefit of that company or society 
only. It is significant that in Section 21 
clause 12(b), the Goveniment Company under 
Section 617 has been included thercbv ex- 
cluding by necessary' implications other pri- 
vate companies though they function as body 
corporate. In this view of the matter twelfth 
clause cannot be attracted to the instant case, 

9. Thirdly', we may also consider whe- 
ther the petitioner accused come under the 
tenth clau.se as it is clear that the other 
clauses of Section 21 are not attracted to the 
instant ca.se. Even with regard to the tenth 
clause tliere is some difficulty, namely, the 
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petitioner Is working only in the interest and 
lor the benefit of a particular society and not 
for the common secidar interest of any par- 
ticular village or town or districL This 
view was also taken in several cases of 

t which mention may be made to the case of 
AIR 1958 Mys 82, where it was held that 
the ^e^ent of a Co-operative Socie^ is 


mrt a putlic sen™t mte tti» 
of Section 21 of the Indian Penal Code, h 
™ view, therefore, Uie petrhoner camot be 
Sd ID be a PubUe Servant and at ™b be] 
panno, bo tri»l before a 
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(B) Punjab Police Rules (1934), Rule 16.2 

(2) — Dismissal from service on account of 
conviction — Competent authority has to 
act in quasi-judicial capacity — Even if exe- 
cutive or administrative orders are to be pass- 
ed, reasonable opportunity of being heard 
must be given. C. -W. P. No. 1166/69, D/- 
3-2-1970 (Delhi) and AIR 1970 SC 150, Re- 
ferred. (Para 18) 

(C) Constitution of India, Article 311 — 

Dismissal order by Junior officer in same rank 
as the Appointing Authority is not bad — 
Juniority and seniority in same rank cause 
no disparity. (Para 13) 

(D) Constitution of India, Article 311 — ■ 

Suspension from service during prosecution 
of civil ser\'ant on criminal charge — Con- 
viction but benefit of Section 4, Probation of 
Offenders Act, 1958, ^ven — Reinstatement 
with effect from date of conviction — Re- 
instatement would result in restoration of 
status quo ante suspension — It would ren- 
der conviction unactionable — No order of 
dismissal could he based on conviction. 

(Para 19) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 122 (V 57) = 

1969 Ser LR 356, Union of India 
V. Jagjit Singh 13 

(1970) AIR 1970 SC 150 (V 57) = 

1969 Ser LR 445, A K. Kraipak 
V. Union of India 18 

(1970) C. W. P. No. 1166 of 1969, 

D/- 3-2-1970 (Delhi), M/s. K. G. 

Khosla and Co. v. Union of India 17 
(1969) LPA No. 86-D of 1965, D/- 
3-5-1969 (FB) (Delhi), Union of 
India v. Suraj Blian 13 

M. L. Bhargava and R. L. Tandon, for 
Petitioner; O. P. Malhotra, A. B. Saharya 
and V. S. Bhatnagar, for Respondents. 

P. S. SAFEER, J.: — Tliis petition chal- 
lenges the order dated 15-11-1968 by which 
the petitioner was dismissed from service. 

2. The petitioner was appointed as a 
Constable by the Commandant, Delhi Armed 
Police, on 6-4-1953. He was promoted as 
Head Constable on 27-2-1957 by the Senior 
Superintendent of Police and was confirmed 
as such on 7-3-1963 by the Assistant Ins- 
pector-General of Police. 

3. The petitioner’s case is that in August 
1966, he had gone on leave to his \nnage 
where the occurrence which resulted in his 
trial under Sections 336/337 of the Indian 
Penal Code took place. He was convicted 
only under Section 337 of tlie Indian Penal 
Code on 28-2-1967 but was given the bene- 
fit of the provisions of Section 4 of the Pro- 
bation of Offenders Act, 1958 (Iiereinafter 
referred as “the Act”). While releasing him 
on probation, tlie petitioner was ordered to 
pay the amount of Rs. 500/- to the injured 
persons by way of compensation. The pay- 
ment of the amount was to be made witliin 
a month from the date of the said order. 

4. The petitioner’s appeal to the Ses.sions 
Judge, Gurciaspur, was dismissed on 7-9-1967 
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and the revision filed by him under Sec- 
tion 439 of the Code of Criminal Procedure 
was dismissed by the High Court of Punjab 
and Haryana on 2-2-1968. 

5. The petitioner, upon his prosecution, 
was suspended from service on 30-9-1966. 
He was, however, reinstated by an order 
dated 6-9-1967, which is in these terms: — 

"Head Constable Iqbal Sin^ No. 287/L, 
who was suspended vide this office order 
No, PRO. 14113-119/AC-IV dated 30-9-1966 
is hereby reinstated from suspension with 
effect from 28-2-1967, the date of order of 
the Court of Judicial Magistrate, Class I, 
Gurdaspur.” 

6. WHiile still under suspension, he was 
-permitted in July-August, 1967, to appear in 
the test for admission to the training in 
Intermediate School Course at Police Train- 
ing College, PhiUaur, but his name did not 
appear in the list of successful candidates. 
The petitioner, thereupon, submitted an ap- 
plication to tlie Deputy Inspector-General of 
Police (A) stating certain facts and circum- 
tances on the basis of which he urged that 
his eligibility for joining tlie above-mention- 
ed training course be reconsidered. That ap- 
plication was rejected vide Memo No. 61/CB 
dated 3-1-1968. Against that order he made 
a representation dated 23-1-1968 to the Ins- 
pector-General of Police, Kashmere Gate, 
Delhi (Respondent No. 1) and in response 
to the same he received a call for appearing 
before the Deputy Inspector-General (A) for 
an interview on 30-4-1968. As a result an 
order dated 11-6-1968 was passed selecting 
him for the said course. He joined tlie course 
at Phillaur and it was there that he receiv- 
ed the impugned order dated 15-11-1968 dis- 
missing him from service. That order is 
as follows: — 

“On having been convicted in Case F. I. R. 
No, 186 dated 26-8-1966 under Sec. 336/337 
Indian Penal Code, P. S. Shri Hargovind 
Pur, District Gurdaspur, Head Constable 
Iqbal Singh No. 2S7/L (now under training 
at P. T. G. Phillaur) is hereby dismissed 
from the Force with effect from 15-11-1968.” 
It may be emphasized that the order of dis- 
missal was passed after the order of rein- 
statement and tlie ground of dismissal stat- 
ed was the conviction of the petitioner under 
Sections 336/337, Indian Penal Code while, 
in fact the petitioner had not been convict- 
ed under Section 336, Indian Penal Code. 
The order of dismissal does not show that 
tlie consequences of the release of tlie peti- 
tioner on probation under Section 4 of Iho 
Act wmre considered by the dismissing au- 
thority, i.e., the Superintendent of Police, 
Old Police Lines, Delhi. 

7. Tlie respondents have placed reliance 
on sub-rule (2) of Rule 16.2 of the Punjab 
Police Rules, 1934. Tlie submission is tnat 
the dismissal under that rule is valid and un- 
assailable. The petitioner had filed an ap- 
peal under Rule 16.29 of the aforemention- 
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ed Rules against the order of dismissal. TIio 
appellate orfer rejecting the said appeal 
rebes upon the amended sub-rule (2) of 
Rule 16.2 of the said Rules. The unamend- 
ed sub-rule (2) is as unden — 

“(2) An enrolled officer sentenced Judi- 
cially to rigorous imprisemment exceeding one 
month or to any other punishment not Jess 
severe, shall, if such sentence is not guasb- 
ed on appeal or revision be dismissed. An 
enrolled police officer sentenced by a crimi- 
nal Court to a jmnisbment of fine or simple 
imprisonment or both, or to rigorous impri- 
sonment not exceeding one month, or wMch 
having been jiroclairaed under Section 87 of 
the Code of Criminal Procedure fads lo ap- 
pear within the statutory period of thirty days 
may be dismissed or other^vise dealt with at 
the discretion of the officer emjwwcred to 
appoint him. Final departmental orders in 
such cases shall be postponed until the ap- 
peal or revision proceeding have been decid- 
ed, or until the period allowed for hliog an 
appeal has lapsed without ajrpellafe or revi- 
rionary proceedings have been instituted. 
Departmental punishments under this rule 
shall be awarded in accordance with the 
po^vets conferred by Rule 18.1.” 

amended sub-nue (2) is as onden— 

“(b) ^Vhen a report is received from an 
official source, e.g., a Court or the prosecut- 
ing agency, that an enrolled police officer 
has been convicted of an o3enco in a Crimi- 
nal Court, the authority competent under 
Ride 16.1 to award the pgajjhjnent of dis- 
missal (hereinafter refeirca to in this rule as 
“disciplinary authority^ shall consider the 
nature and gravity of the oSence and if it 
u of the vieiv that the offence is such as to 
render further retentfon of the convicted 
police officer in service prima fade undesir- 
able it shall make an order in fomi 16.2 (2) 
dismissing him from service after the period 
for filing the appeal has elapsed or, if an 
appeal has been filed as soon as the first 
appeal is dedded against him and before the 
second appeal is filed, 

Frovicfed that where the ch'smi^af of the 
convicted police officer Is not considered mv 
ccssary, the disdplinaiy authority shall call 
for and eramine a copy of the judgment and 
take such deportmentm action as it may 
deem proper.”^ 

8. The learned Counsel for the petitioner 
has urged three points. 

9. In the first instance he subnets 

that having been given the benefit of the 
provisions of Section 4 of the Act, tte 
disqualification attaching to his convictim 
could not be made the basis of his dis- 
missal, It is an admitted case b^veen 
the parties that the petitioner’s conviction 
was dealt with by the Court comicting 
him in terms of the provisions of Sec- 
tion 4 of the Act, That having betm 
done, it is pleaded that the benefit of Sec- 
tion 12 of the Act immediately became 
available to The controversy cen- 


tres aitnind the interpretation of the pro- 
visions of Section 12 of the Act whidi 
provides a statutory protection to the 
convict against his suffering any disquaB- 
fication attached to his conviction. It fa 
submitted that on account of his convic- 
tion the petitioner could not suffer the 
disqualification of incurring disinisal 
tinder the Punjab Police Riiles. Oppos- 
ing that submission the learned counsel 
for the respondents contends that the im- 
pugned dismissal order has no connection 
with any disqualification attached to tha 
conviction of the petitioner, 

10. Section 12 of the Act Is as under i 
“12. Notwithstanding anything contain- 
ed in any other law, a person found 
guilty of an offence and dealt with under 
the provisions of Section 3 or Section 4 
shall not suffer disqualification. If any, 
attaching to a conviction of an offcaea 
under such law : 

Provided that nothing In this sectioa 
shall apply to a person who after his 
release under Section 4, is subsequent^ 
sentenced for the original offence. 
•Note:— Person against whom action la 
taken eilher under Section 3 or Section 
4. is not disqualified by reason of such 
action, from standing for election to 
any of the Houses of Parliament or to 
any State Legislature,’’ 

12, Tlie seco.nd submission made br 
the learned counsel for the petitioner a 
that having once been reinstated In ser- 
vice after the conviction the impugned 
order of dismissal could not have been 
based upon it. It is also urged that no 
action by way of dismissal could have 
b«n taken against the petitioner withoul 
affording to him an adequate opportunity 
of showing cause and that he has been 
condemned unheard. The principles of 
natural justice are invoked without ref^ 
rcnce to Article 311 of the Constitution. 

12. The third submission Is that th9 
order of dismissal is by an authority 
tower in ranf: to the appointing aut&>* 
rity. 


13. The last submission has no merJi. 
because it w’as a Senior Superintendent of 
Police who had promoted the petitioner 
to the rank of Head Constable by the 
order dated 27-2-1957 and the order of 
dismissal is by an officer holding the rank 
of Superintendent of Police. We cannot 
accept the contention that the dismisaug 
authori^ was below the rank of the ap- 
pointing authority. In both cases the 
authority was a Superintendent of Police. 
Seniority in service did not cause any 
disparity in rank. We find support 
the observations contained in a 
Bench judgment of this Court in Union 
of India v. Surajbhan dated the 23ro $f 
May 1966 by which LTA No. SC-P 

* The note quoted here is not a part of 
the section — Ed. 
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.of 1965 (FB) (Delhi) was disposed of. 
It was noticed in that judgment that in 
terms of Rule 16.1(2) of tlie Punjab Police 
Rules, 1934, a Superintendent of Police 
was expressly empowered to dismiss even 
an Assistant _ Sub-Inspector. The Full 
Bench had relied upon a decision of the 
Supreme Court in Union of India v. Jag- 
jit Singh, 1969 Ser LR 356 = (AIR 1970 
SC 122). In omr view, the Superinten- 
dent of Police was competent to pass the 
Impugned order of dismissal because he 
was not subordinate to the authority, 
namely, the Senior Superintendent of 
Police, by whom the petitioner had been 
appointed. 

14. Returning to the first contention, 
it is clear from the order of dismissal 
that it is based upon the conviction of the 
petitioner. Placing reliance upon the 
provisions of the unamended sub-rule (2) 
of Rule 16.2 the authorities concerned 
considered that tlie' petitioner had become 
disqualified for being retained in service 
because of his having suffered the convic- 
tion mentioned in the impugned order. 
In that view of the matter it is not possi- 
ble to hold that in terms of the unamend- 
ed Rule 16.2 the order of dismissal will 
not be against the provisions of Section 
12 of the Act. 

15. The learned Central Government 
counsel did not confine himself to the un- 
amended rule. He argued in the alter- 
native that the dismissal was sustainable 
in terms of the amended sub-rule and it 
was not the conviction of the petitioner 
which gave rise to the disqualification 
resulting in his dismissal The argument 
was that on being informed of the con- 
viction the authority competent to award 
the punishment was not to dismiss the 
employee concerned straight off and was 
under an obligation to consider the nature 
and gravity of tire offence and was to 
take action only if it formed the view that 
the offence was such as to render further 
retention of the convicted police officer in 
service prima facie undesirable. It v'as 
submitted that it was open to the compe- 
tent authority to form the view that the 
competed police officer was a person vffio 
could be retained in service. Our atten- 
tion was also dravm to the proviso which 
is to the effect that in case dismissal is 
not considered necessary the disciplinary 
authority could call for and examine a 
copy of the judgment (affecting the con- 
cerned police officer) and take such de- 
partmental action as it may deem proper. 
We are of the wew that reliance on the 
amended sub-rule is without merit. The 
order of dismissal does not show that it 
was not based merely on the conwetion 
and that the comj^tent authority had 
ever by itself considered the nature and 
gravity of the offence and had recorded 
its own conclusion that the retention of 
tile petitioner in service was prima facie 


imdesirable. In view of the clear langu- 
age of the impugned order of dismissal 
the respondents cannot place any reli- 
ance on the amended sub-rule (2) of 
Rule 16.2. 

16. Section 12 of the Act uses the 
word "disqualification” and the meaning 
given to this word in Webster’s T hir d 
New International Dictionary is: — 

"(i) the act of disquahf^g or the 
state of being disquffiified” (pro- 
testing his disqualification from 
office under the new law); 

(ii) "something that disqualifies or in- 
capacitates” 

(A crime conviction is automati- 
cally a disqualification for that 
public office).” 

The word "disqualify” is also stated to 
mean — making someone unfit for some- 
thing. The further meaning given is 
that the person may be deprived within 
the meaning of the v^ord "disqualify” of 
any right or privilege. We are of the 
view that the words "disqualification, if 
any, attaching to a conviction of an of- 
fence” as used in Section 12 of the Act 
would include a person’s losing his right 
or qualification to remain or to be retain- 
ed in service. Section 12 of the Act, 
clearly saves the convict from suffering 
such disqualification attaching to his con- 
viction. In respect of his conviction, the 
petitioner had the protection of Section 12 
and he was saved from suffering any dis- 
qualification such as the one which result- 
ed in his dismissaL 

17. Without a conviction neither the 
amended nor the unamended sub-rule (2) 
would be attracted. It is the conwetion 
to which attaches the disqualification of 
attracting the provisions of sub-rule (2) 
In our view the dismissal of the petitioner 
is unsustainable even in terms of the 
amended sub-rule (2) of rule 16.2 of the 
Punjab Police Rules because of the ex- 
press immunity which is provided by the 
provisions of Section 12 of the Act. 

18. It may be stated that the amended 
sub-rule (2) of rule 16.2 provides that the 
competent authority to award the punish- 
ment of dismissal shall consider the 
nature and gravity of the offence and if 
it is of tlie view that the offence is such 
as to render further retention of the 
convicted police officer in service prima 
facie imdesirable it shall m^e an order 
in form 16.2(2) dismissing lum from ser- 
vice after the period for filing an appeal 
has elapsed or as soon as the first appeal 
filed has been decided against the said 
officer. The competent authority would 
be acting in terms of the said rule in a 
quasi-judicial capacity. Even if an exe- 
cutive order were to be passed it ■would 
still be incumbent upon the competent 
authority to act in accordance with the 
principles of natural justice. No determi- 
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nation could be made that the nature and 
;rravity of the offence was such as to ren- 
der the further retention of the convict^ 
police officer prima fade unde^rable 
without affording him a reasonable oppor- 
ttmity of bemg heard. 

In M/s K. G. Khosla and Co. v. Union 
of India. CWP No. 1166 of 1969, D/- 3-2- 
1970 /Delhi) we have held that the r^rase 
l*'eQual protection of laws” occurring in 
Article 14 of the Constitution is not res- 
itricted into legislated law and that it 
iimbibes within itself the protection which 
is available because of certain prindples 
|of natural justice which are necessarily 
jto be complied with before the rights of 
any person are sought to be adversely 
affected. The learned counsel for the 
petitioner has relied upon the observa- 
tions of the Supreme Court made in A. K. 
Kraipak v Union of India. 1969 IJl 
445= (AIR 1970 SC 150) The observations 
made in that case support our view. The 
orders which may be passed, while exer- 
‘cising Quasi-iudidal authority and even 
{executive or administrative orders which 
adversely affect persons can be passed only 
after complying ivith the principles of 
natural lustice. In our view the peti- 
tioner has not been given any such oppor- 
tunity. The order of disnussal deserves 
to be quashed on this ground as well. 

19. The only contention which remains 
to be dealt with is that the petitioner 
having been r^nstated after the convic- 
tion the same could not become available 
to the respondents for dismissing him 
subsequently, "nie order reinstating the 
petitioner contains no reservation of any 
idni It is dated 6-9-1967 and reinstates 
the petiUoner with effect from 28-2-1967 
and expressly mentions that date as the 
date of the order of the Magistrate. 
|1 Class. Gurdaspur, by w’hich the peti- 
tioner liad been convicted. The order of 
reinstatement was passed in full aware- 
Iness of the conviction. 

20. In Stroud’s Judicial Dictionary, 
Under the heading ’’reinstate”, it is stated; 

’"The natural and primary meaning of 
'to reinstate’, as applied to a man who 
has been dismissed, is lo replace him in 
the position from which he was dismissed 
and so restore the status quo ante dis- 
nussaL" 

The learned counsel for the respondents 
urged that during the period of suspen- 
sion the relationship of master and ser- 
vant continued and that the reinstate- 
ment merely removed the suspenrion. 
The argument really goes against the 
respondents because. In such a case, re- 
instatement would result in restoration 
of status quo ante suspension, ie.. that 
the petitioner would be placed back in 
hU post in the same way in which he 
held it before suspension. The result of 
the order of reinstatement would be to 
render the conviction unactionable and 


the impugned order of dismissal could no 
be based on the very same conviction. 

21. In the result this writ petition I 
allowed with costs and the impugnei 
order dated 15-11-1963 dismissing thf 
petitioner from service is hereby quash' 
ed. Counsel’s fee is fixed at Rs. 250/-. 

Writ petition allowed 
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Municipal Corporation of Delhi. Petf 
tioner v. Laxmi Narain Tandon ant 
another. Defendants. 

Criminal Appeal Nos. 11. 63 and 64 o 
1963. D/-7-1-1970 from order of 1st Clas 
Magistrate. Delhi, D/-30-9-1967 

(A) Prevention of Food Adultcratioi 
Act (1954), S. 2{xiii) — Sale — Supply ol 
food by hotelier to resident guest on con 
solidated charge — There Is no sale. 

Supply of food by a hotelier to a res! 
dent guest from whom only a consohdat 
cd charge is made for the room and th< 
other amenities and who is not eijtitled t( 
rebate for any meal which may not b« 
taken by him is not covered by any portior 
of the definition of "sale”. The property 
in the food supplied as part of service doei 
not pass to the guest except in that whiel: 
Is ariually consumed by him. As the con* 
solidated charge is for the service as t 
whole no portion of it can be regarded 
notlonally as price of food even though 
the hotelier must have also taken into ac* 
coxml the cost of food to be supplied by 
him in fixing the consolidated charge to 
be made from guests staying in the hotel 
There is no sale of food in such a case. 
Case low discussed. (Paras 20, 21) 

(B) Prevention of Food Adulteration Act 
(1954), Ss. 7, 1C — — Store — Meaning of 

— - Means storing for sale — Criminal Ap- 
peal No. lOOD of 13G4, D/- 13-G-1963 

(Delhi), Overruled. AIR 19G7 Cal 110 & 
AIR 19GS Cal 51 & AIR 1963 Assam 28. 
Dissented from. 

The juxtaposition in which the expres- 
sion "or store” occurs in Sertions 7 and 16 
and the scheme of the Act do not leave 
any doubt that the intention of the storing 
being "lor sale" was Implicit in the word 
"store” as used in those sections. Thus 
(he word means storine for sale. Case 
law discussed. Criminal Appeal No. lOOD 
of 1964. D/-13-6-1963 (Delhi). Overruled; 
AIR 1S67 Cal 110 & AIR 1966 Cal 51 & 
AIR 1963 Assam 23. Dissented from, 

(Paras 30. 32) 

(O Prevmirtm of Food Adnlteration 
Act (193t). Section 13 -- Report risn- 
cd by Public Anaij'st after issue of noti- 
HN/HN/D570/70/DII5yp 
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fication regarding his appointment — 
Sample of food received in office before 
issue of notification — Evidentiary value 
of report. 

A report signed by a Public Analyst 
after issue of notification regarding his ap- 
pointment as such when the sample of 
food for analysis was received in the office 
of the Public Analyst and was caused to 
be analysed before the issue of the noti- 
fication regarding his appointment as 
Public Analyst can be used as evidence of 
the facts stated therein in any proceed- 
ings under the Act. But the evidentiary 
value of the report would be seriously af- 
fected. (Para 32) 

Cases Referred; Chronological Paras 

(1969) Criminal Appeal No. 16-D of 
1965, D/-27-2-1969 (Delhi,) Munici- 
pal Corpn. of Delhi v. Prahlad 
Singh 26 

(1969) Criminal Appeal No. 100-D 
of 1964, D/-13-6-1969 (Delhi), 

Municipal Corpn. of Delhi v. 
Jethanand 26 

(1967) AIR 1967 Cal 110 (V 54) = 

1967 Cri LJ 329, Shipping and 
Clearing (Agents) Pvt. Ltd. v. 

Corpn. of Calcutta 26 

(1967) AIR 1967 Punj 132 (V 54) = 

1967 Cri LJ 513. Rameshwar Dass 
Radhey Lai v. State 27 

(1967) 20 STC 1 (Puni), State of 
Pum’ab V. Associated Hotels of 
India Ltd. 15 

(1966) AIR 1966 Cal 51 (V 53) == 

1966 Cri LJ 135, Gopalpur Tea 
Co. Ltd. V. Corpn, of Calcutta 26 

(1966) AIR 1966 SC 128 (V 53) = 

1966 Cri LJ 106, Mangal Das 
Raghavji Ruperal v. State of 
Maharashtra 31 

(1966) AIR 1966 Punj 449 (V 53) = 

68 Pun LR 319, Associated Hotels 
of India, Simla v. Excise and Taxa- 
tion Officer 15. 22 

(1965) AIR 1965 SC 951 (V 52) = 

1965-1 SCR 220, Dy. Custodian 


Evacuee Property, New Delhi v. 
Official Receiver of the Estate of 
Daiilat Ram Surana, Delhi 17, 19 

(1964) AIR 1964 All 199 (V 51) = 

1964 (1) Cri LJ 502, Mimicipal 
Board, Faizabad v. Lalchand 
Suraimal ' 27 

(1963) AIR 1963 Assam 28 (V 55) = 

1963 (1) Cri LJ 349, Bherudhan 
Charadia v. State 26 

(1962) AIR 1962 AU 82 (V 49) = 

1962 (1) Cri LJ 120, Narain Das 
V. State 27, 29 

(1959) AIR 1959 Ker 190 (V 46) = 

1959 Cri LJ 712, Food Inspector, 
Kozliikode v. Punsi Desai 27 

(1958) AIR 1958 SC 560 (V 45) = 

1959 SCR 379, State of Madras 
V. Canon Dunkerley and Co, 21 


(1957) AIR 1957 SC 309 (V 44) = 

1957 SCR 20, Kamani Properties 
Ltd. V. -Miss Augustine 17 Iff 

(1956) 1956-1 Mad LJ 481, Public 
Prosecutor v. Narayana Swami 
Reddy 17 ig 

(1941) AIR 1941 Mad 320 (V 28) = 

42 Cri LJ 330, In re, Ananta- 
narayana Iver 17 ig 

(1669-1732) 12 Mod 254 = 88 ER 
1303, Parker v. Flint 16 

130 NJL 464, Nisky et al v. Childs 
Co. No. 49 16 

Mr. T. C. B. M. Lai with R. N. Tikku 
and B. C. Misra, for Petitioner; H. R. 

Gokhale. with Lalit Bhasin, for Defendant 
No. 1; Dalip K. Kapur, with Lalit Bhasin, 
and M. K. Gupta, for Defendant No. 2. 

JAG JIT SINGH, J. ; — The follovdng 
three questions which had arisen during 
the hearing of four appeals (Criminal Ap- 
peals Nos. 11, 36, 63 and 64 of 1968) were 
referred to a Full Bench: — 

"(i) Whether for purposes of the Act 
there is no sMe of food which is 
provided by a hotelier to a guest 
when a consolidated charge is made 
for room and the other amenities, 
including food, and when no rebate 
is allowed for any meal which may 
not be taken by the guest? 

(ii) Whether the expression "store”, as 
used in S. 7 and S. 16 of the Act, 
means storage simpliciter or storing 
for sale? 

(iii) 'V^Tiether a report signed by a 
Public Analyst after issue of noti- 
fication regarding his appointment 
as such when the sample of food 
for analysis was received in the of- 
fice of the Public Analyst and was 
caused to be analysed before the 
issue of the notification regarding 
his appointment as Public Analyst 
can be used as evidence of the facts 
stated therein in any proceedings 
under the Act?” 

2. Detailed facts are given in the 
order of reference, dated September 22, 
1969. This much may. however, be men- 
tioned that on July 25, 1966, four food in- 
spectors took samples of ice-cream, butter, 
milk and curd from the Mcthen and 
stores of the Oberoi Maidens Hotel, 7 
Alipore Road. Delhi On the same day 
one sample of each of these articles of 
food was sent for analysis to the office of 
the Public Analyst for the Delhi Municipal 
Corporation area. On being analysed zill 
the samples were found to be adulterat- 
ed. On the basis of the reports of the 
Public Analyst four separate complaints 
were filed against Shri Laxmi Narain 
Tandon, Managar of the -hotel and Messrs 
Associated Hotels of India Limited through 
the Managing Director Shri M. S. OberoL 
Admittedly the said hotel is owned by 
Messrs. Associated Hotels of India Limited, 
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3. The samples sent to the Public 
Analyst were received in his office on July 
25, 1966. The samples of curd and Milk 
were analysed on the 26th July and that 
of butter on the 29th July. The sample of 
ice-cream was analysed on the 30th of that 
month. The reports showing the results 
of analysis were signed by Shii Sudhamoy 
JJoy. as Public Analyst, in the first week 
of August 1966. 

4. During the trial of the complaint 
relating to the ice-cream, the sample 
which had been retained by Shri P. P, 
Singha, Food Inspector, was sent, at tiie 
instance of the accus^ to the Director 
Central Food Laboratory, Calcutta, for 
analysis. The Director as well found the 
sample sent to him to be adulterated. 

5. As provided by Section 13 (3) of the 
Prevention of Food Adulteration Act. 1954 
(hereinafter referred to as "the Act”) the 
certificate issued by the Director of the 
Central Food Laboratory supersedes the 
report given by the Public Analyst. The 
report of the Public Analyst regarding 
sample of the ice-cream was, therefore, 
superseded by the certificate is^ed by the 
Director of the Central Food Laboratory, 
^nsequently it became immaterial whe- 
ther or not the report of the Public 
Analyst regarding the ice-cream sample 
could be used as evidence of the facts 
stated therein. 

C. So far as the reports of the Public 
Analyst In respect of samples of curd, 
butter and mUk are concerned, a conten- 
tion was raised that the said reports could 
not be used as evidence of the facts stated 
therein as Shri Sudhamoy Roy was not 
a Public Analyst on the date the samples 
were recoved by hkn or were caused to 
be analysed by him as he was appointed 
a Public Analyst on July 30. 1960 through 
a notification of that date issued by the 
Chief Commissioner, DelhL It was further 
submitted that though the appointment 
was notified to be efiective from July 20, 
1966 vet the notification could only take 

tively. 

7. It appears the third Question Is not 
capable of a simple reply in the affirma- 
tive or negative. It would make all the 
difference if the appointment of Shri 
Sudhamoy Roy, through the Chief Com- 
missioner’s notification dated July 30, 1966 
was a new one It was, however, submit- 
ted by the learned counsel for the Munici- 
pal Corporation that Shri Roy was a 
Public Analyst from December 19 m and 
alter availing of some leave had rejoined 
his duties on July 20. 1966. 

8. Evidently if Shri Sudhamoy Roy 
was not a Public Analyst for the Delhi 
Muitidpal Corporation area on July 25, 
1966. he had no authority to receive the 
samples sent to the Public Analyst on that 
date or to cause them to be analysed 
lore his appointment as Public Analyst 


Ri that event even if the reports slgne 
by him after his appointment as a PubJj 
Analyst are used as evidence of the fact 
stated therein, yet their evidentiary valu 
would be seriously affected. 

9. Even the counsel for the Uunidpa 
Corporation did not urge that the appoint 
nent of a Public Analyst can be mad 
with retrospective effect. The stand takei 
by the learned counsel was that Shr 
Sudhamoy Roy was appointed Publi 
Analyst for the Municipal Corporatioi 
area on December 30. 1964 and had pro 
ceeded on leave with effect from May 5 
1966 when Shri Prem Parkash Bhatnaga 
was appointed Public Analyst for that are; 
for the period of leave In addition to hi 
own duties as a Public Analyst for th 
New Delhi Municipal Committee area ant 
Delhi Cantt area. Shri Sudhamoy Ro 2 
was stated to have returned from leavi 
and re-joined his duties as Public Analys 
with effect from July 20. 1966 and foi 
that reason his appointment as Public 
Analyst was notified by the Chief Com 
missioner. Delhi, with effect from July 20 
196$. It was. therefore, urged that thougl 
the notification was issued on the 30th o 
that month it did not amount to maldnj 
the appointment of Shri Sudhamoy Roy a 
Public Analyst with retrospective effec 
but what was Intend^ was to mereU 
notify the fact that Shri Roy had re-jolnet 
as Public Analyst from a particular date. 

10. Three notifications, as published ir 
the extraordinary Issues of the Delhi 
Gazette, were brought to our notice. One 
of these notifications, dated December 30, 
1964 is about appointment of Shri Sudha^ 
mov Roy as Public Analyst for the Delhi 
Municipal Corporation area In place ol 
Dr. Kanan. The other notification Is dated 
May 3. 1966 regarding appointment ol 
Shri Prem Parkash Bhatnagar as Public 
Analyst for the Delhi Municipal Corpora- 
tion area in addition to his own duties with 
effect from the 5th May, 1966. The third 
notification of July 30, 1966 is in the 

‘I'entiS — 

'Delhi Adralnlstratfon, Delhi 
Notification 

Delhi, the 30th July 1966 No. F.32 (2)/ 
66-M&PH — In exerdse of the powers 
conferred by Section 8 of the Prevention 
of Food Adulteration Act. 1954 (37 of 
1954) read with the Government of In(^ 
Rflnistry of Health Notification No. F- H" 
46/57-P.R. dated 24th April, 1957. the 
Chief Commissioner. Delhi, is pleased to 
appoint Shri Sudhamoy Roy to be Public 
A^lyst for the Delhi Municipal Cori»ra- 
tion area in place of Shri Prem Parka^ 
Bhatnagar with effect from 20Ui July* 
1966. 

By Order, _ 

D. S. Faujdar, Under Secy. 

IL Though in the notifications of th® 
3rd May and the 3(Kh July. 1960 there vns 
no mention of Shri Sudhamoy Bp7 
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ceec^g on leave yet from the fact that- 
Sim Prem Parkash Bhatnagar was ap- 
pointed Public Analyst for the Municipal 
Corporation area in addition to his own 
duties it seems to follov/ that his appoint- 
ment was a_ stop-gap arrangement. More- 
over as Shii Sudhamoy- Boy received the 
samples on July 25, 1966 he must have 
re-joined bis duties earlier to that date. 
Under these circumstances the submission 
made on behalf of the appellant that Shri 
Sudhamoy Roy was already a Public 
Analyst and had re-joined his duties on 
July 20, 1966 appears to be correct. It 
seems that in substance the notification 
of July 30, 1966, to which reference was 
made in the Public Analyst’s report, 
merely notified the fact of Shri Sudhamoy 
Boy having resumed the functions of the 
Public Analyst from July 20, 1966 and as 
such he was properly mentioned to have 
been appoint^ from that date. It can- 
not, therefore, be said that Shri Sudhamoy 
Roy was not competent to receive samples 
on July 25, 1966 or to get the analysis 
caused. The reports puiporting to bear , 
his signatures as a Public Analyst and 
which relate to analysis of curd, rnilk and 
butter can be used as evidence of the facts 
stated therein as provided by sub-sec, (5) 
of S. 13 of the Act. 

12. We next advert to question No. 1. 
It "will be noticed that the matter requir- 
ing consideration is as to whether there 
is a sale for purposes of the Act when 
food is provided by a hotelier to a guest 
from whom a consolidated charge is made 
for room and other amenities, and when 
no rebate is allowed for any meal which 
may not be taken by the guest. 

13. The term “sale” is defined in Sec- 
tion 2(xiiil of the Act to mean: — 

" "sale” with its grammatical variations 
and cognate expressions, means the sale 
of any article of food, whether for cash 
or on credit or by way of exchange and 
whether by wholesale or retail, for human 
consumption or use, or for analysis, and 
includes an agreement for sale, an offer 
for sale, the exposing for sale or having 
in possession for sale of any such article, 
and includes also an attempt to sell any 
such article.” 

14. When a guest takes a room in a 
residential hotel and a consolidated charge 
is made from him for all the amenities 
provided, including food, it is difficult to 
say that in terms of the definition of sale 
as given in the Act there has been sale 
to him of any article of food. As is made 
clear in the question the guest is not en- 
titled to any rebate if any meal is not 
taken by hiin. If providing food by such 
a hotelier was to constitute sale then it 
v/ould follow that the property in the food 
served would be transferred to the guest. 
It was stated before us that a guest who 
does not take any meal cannot ask for the 
food not consumed by him to be served 


to a friend or any other person. Even 
the food which remains un-eaten carmot 
be carried away by him. There is thus 
no transfer of the property in the food 
to the guest unless it is actually consum- 
ed by him. 

15. The matter came up before the 
Punjab High Comrt in the case of M/s. 
Associated Hotels of India Ltd., Simla v. 
Excise & Taxation Officer, AIR 1966 Pimj 
449, though in connection with liability 
to tax under the Pxmjab Gener^ 
Sales Tax Act, 1948. The problem 
posed was whether the approximate 
cost of food included in the con- 
solidated charge made by a hotelier 
from a resident client during his stay in 
the hotel is liable to tax under the said 
Act. Narula, J. held that such supply of 
food did not amount to sale but service, 
the transaction being indivisible contract 
of multiple service and did not involve 
any sale of food. -The learned Judge also 
referred to a judgment of the Court of 
Errors and Appeals of New Jersy, Nisky 
et al V. Chil^ Co. {No. 49) cited in 130 
NLJ 464, and considered that case to be 
nearest to the point and most helpful. The 
decision of Narula, J. was upheld by a 
Bench consisting of Capoor and Jmdra Lai 
JJ., on a Letters Patent Appeal being filed. 
State of Punjab v. Associated Hotels of 
India Ltd., (1967) 20 STC 1 (Punj). The 
learned Judges comprising the Bench 
while dismissing the appeal observed that 
the view taken by the Single Judge ap- 
peared to be "unexceptionable and fully 
supported by authorities”. 

16. In the judgment in the case of 
Nisky et. al, 130 NJL 464 referred to 
above, the observation made in Parker v. 
Flint, (1669-1732) 12 Mod 254 that an urn- 
keeper does not sell but utters his pro- 
visions was referred to with approval and 
the following passage from Beale’s trea- 
tise on Innkeepers, S. 169, was quoted; — 

"As innkeeper does not lease his room 
he does not seU the food he supplies to 
his guests. It is his duty to supply such 
food as the guest needs, and the corres- 
ponding right of the guest to consume the 
food he needs and to take no more. Hav- 
ing finished his meal he has no right to 
take food from the table, even the uneaten 
portion of the food supplied to him. Nor 
can he claim a certain portion of the food 
as his own to be handed over to another 
in case he chooses not to consume it him- 
self.” 

17. Tlie learned counsel for the appel- 
lant contended that the case of Nislty 
could not be of much help in view of the 
wide definition of sale, as given in the Act. 
Reliance was also placed on two cases of 
the Madras High Court, In re T. S. Anan- 
thanarayana Iyer, AIR 19-41 Mad 320 and 
the Public Prosecutor v. R. Narayana- 
sw'ami Reddy, (1956) 1 Mad U 481. 
Karnani Properties Ltd. v. Miss Augustine 
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AIR 1937 SC 309 and Dy. Custodian, 


Evacuee Property, New Delhi v. Official 
Receiver of the estate of Daluat Ram 
Surana, Delhi, AIR 1965 SC 951 were as 
well cited, 

18. Lakshmana Rao, J. in the case of 
Ananthanarayana Iyer, AIR 1941 Mad 320 
did not give any reasons and it appears 
that storing of ghee for sale in the hotel 
concerned was not a disputed fact. The 
case of Narayanaswami Reddy, 1956-1 
Mad LJ 481 was not regarding a residen- 
tial hoteL That case related to Modem 
Cafe in TirvuvannamalL Out of the ghee 
prepared for sale along with the meals 
samples were taken by a Sanitary Inspec- 
tor. The sample of ghee sent to the Gov- 
ernment Analyst was found to be adul- 
terated. The hotel keeper was acquitted 
fay the trial court on the ground that he 
was not present in the cafe on the day the 
camples were taken. Appeal against the 
order of acquittal was accepted by Rama- 
swamy. J. as on the facts of tne case the 
master was held to be liable for the acts 
of his servant Thus the cases of Anantha- 
narayana Iyer, AIR 1941 Mad 320 and 
Narayanaswami Reddy, 1956-1 Mad LJ 
481 can be of no help. 

19. No assistance can even be derived 
from the Supreme Court cases on which 
reliance was sought to be placed by the 
learned counsel for the appellant. In the 
case of Kamanl Properties Ltd.. AIR 1957 
SC 309 it was held that the definition of 
premises set out in the West Bengal Pre- 
mises Rent Control (Temporary Provi- 
sions) Act, 1950, was in verV wide terms 
and included net only gardens, grounds 
and outhouses, if any. appurtenant to a 
biiilding or a part of a building, but also 
furmture supplied by the landlord for the 
tenant’s use and any fittings affixed to tl»c 
building. That case, therefore, depended 
upon interpretation of the definition of a 
particular expression as given in the par- 
ticular enactment which was applicable to 
the case. The case of Dy. Custodian, 
Evacuee Property. New Delhi. AIR 1965 
SC 951 pertained to certain trai^fers by 
intending evacuees before nugrating Irom 
India, which were held by the Supreme 
Court to come within the definition of 
evacuee property. Obviously no ad^Tin- 
tage can be taken by the appellant from 
that case as well 

20. It is true that the meaning of the 
expression "sale” as defined in Section 
2(xiii) of the Act u'as considerably widen- 
ed by including within its ambit an agree- 
ment for sale, an offer for sale, the expos- 
ing for sale or having in possesaon for 
sale Supply of food by a hotelier to a 
resident guest from whom only a consoli- 
dated charge is made for the room and 
the other amenities and who is not entitl- 
ed to rebate for any meal which may not 
be taken by him is. however, not covert 
by any portion of the definition of "sale^. 


21. In determining whether there is i 
sale of food which is provided by a hoteliei 
under the circumstances enumerated ir 
the first question it is relevant to considei 
If the hotelier agrees to transfer the pro- 
perty in the food to be supplied to thf 
guest for a price. It rvas not disputec 
Uiat there is no separate agreement re- 
garding the supply of fooii which is sup 
plied only as part of the service for whict 
a consolidated charge is made. The prp 
perty in the food supplied as part of ser- 
vice also does not pass to the guest excepi 
in that which is actually consumed bj 
him. The food to be supplied is not ever 
specified in advance. What the guest pays 
is for the service as a whole and it is no1 
possible to split up the charges made froir 
him by saving that a particular portion ol 
it represents the price of food. Moreover 
as the consolidated charge is for the ser- 
vice as a whole no portion of it can b? 
regarded notionallv as price of food ever 
though the hotelier must have also taker 
into account the cost of food to be suppli- 
ed by him in fixing the consolidatec 
charge to be made from guests staying ir 
the hotel. In the case of State of Madrai 
V. M/s. Ganon Dunkerley & Co., AIR 195S 
SC KO. the Supreme Court held that in 
a building contract which was "one. entire 
and indivisible” there was no sale ol the 
material used in such contract. 

22. The view taken by Narula, J. in 
the case of Messrs. Associated Hotels of 
India Ltd.. Simla, AIR 1966 Punj 449 aP- 
pears to be correct It may, however, be 
added that if a residential hotel permits 
non-iesideTits to have meals against pay- 
ment or undertakes catering for outsiders, 
it would not be possible to say which 
particular portion of any article of food 
Is meant for the use of residents and which 
is meant for outsiders In that case the 
articles of food kept in the hotel may be 
regarded for sale. 

23. For answering the second question’ 
it w’ould be necessary to refer to certain 
provisions of the Act and the rules made 
thereunder. Section 7 wftich inter alia 
prohibits manufacturing for sale, or stor- 
ing. selling or distributing any adulterated 
food reads as follows: — 

"7. No person shall himself or by any 
person on his behalf manufacture for 
sale. Of store, sell or distribute — 

fi) any adulterated food; 

(ii) any misbranded food; 

(iii) any article of food for the sale of 
which a licence is prescribed, ex- 
cept In accordance with the condi- 
tions of the licence: 

(iv) any article of food the sale of 
which is for the time being prohi- 
bited by the Food fllcalth) AuthCK 
rity in the interest ot public health; 
or 
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(v) any article 'of food in contravention 
of any other provision of this Act 
or of any rules made thereunder.” 

24. Section 16 provides penalties and 
the relevant portion thereof is as xmder; 

“16. Penalties. — (1) if any person — 
(a) whether by himself or by any other 
person on his behalf imports into 
India or manufactures for sale, or 
stores, sells or distributes any arti- 
cle of food — 

p) which is adulterated or misbranded 
or the sale of which is prohibited 
by the Food CHeaith) authority in 

the interests of public he^th; 

^ » 

^ # 

he shall, in addition to the penalty 
J to which he may be liable under 
^ the provisions of Section 6, be 

punishable with imprisonment. 
* * % 

25. In Section 2 (xi] of the Act the 
Expression "premises” has been defined 
to include any shop, stall, or place where 
any article of food is sold or manufactur- 
ed or stored for sale. Section 10 deals 
with powers of Food Inspectors and 
authorises them to take samples of any 
article of food from (i) any person seUing 
such article, fii) any person who is in the 
course of conveying, delivering or pre- 
paring to deliver such article to a pur- 
chaser or consignee, and (iii) a consignee 
after delivery of any such article to him. 
By Section 12 a purchaser of any article 
of food other than a Food Inspector has 
been given power of having such article 
analysed by the Public Analyst. Under 
Rule 9 (cl of the Prevention of Food 
Adulteration Rides, 1955, one of duties of 
Food Inspector is to procure and send 
for analysis, if necessary, samples of any 
articles of food which he has reason to 
suspect are being manufactured, stocked 
or sold or exhibited for sale in contra- 
vention of the provisions of the Act or 
the rules thereunder. 

26. There has been some conflict of 
opinion as to the implications of the ex- 
pression "store”, as used in Sections 7 and 
16 of the Act. By differing from the 
view taken in Municipal Corpn. of Delhi 
V. Prahlad Singh. Criminal Appeal No. 
16-D of 1965. D/- 27-2-1969 (Delhi) ano- 
ther Bench of this Court held in Munici- 
pal Corpn. of Delhi v. Jetha Nand. Crimi- 
nal Appeal No. 100-D of 1964. D/- 13-6- 
1969 (Delhi) that the absence of the words 
"for sale” after the word "store” was 
deliberate and that storing was an offence 
by itself whether it was for sale or not. 
Reliance was mainly placed on the judg- 
ment of P. B. Mukharji, J. in Shipping 
& . Clearing (Agents) Pid. Ltd. v. Corpn. 
of Calcutta. AIR 1967 Cal 110 in ivhich 
the learned Judge held that storing of 
an adulterated article of food is by it^’f 
an offence and it is not necessary that 


such storing ought to be for sale before 
the offence can be said to have been com- 
mitted. It was further remarked that 
importing the words such as "for sale” 
in Sections 7 and 16 after the word 
"store” would be unjustified legislation on 
the part of the Court. The same learned 
Judge in an earlier case, Gopalpur Tea 
Co., Ltd. V. Corpn. of Calcutta, AIR 1966 
Cal 51 had also expressed an opinion that 
the language of Section 7 prohibited 
"even storing”. In Bherudhan Charadia 
V. State, AIR 1963 Assam 28 as well 
Chief Justice G. Mehrotra considered 
ftat in Sections 7 and 16 the word "store” 
is not qualified and mere storing of 
adulterated ghee was an offence. 

27. Food Inspector, Kozhikode v. 
Punsi Desai, AIR 1959 Ker 190, Narain 
Das V. State. AIR 1962 All 82, Municipal 
Board, Faizabad v. Lai Chand Surai'mal, 
AIR 1964 All 199 and Rameshwar Dass 
Radhey Lai v. State, AIR 1967 Puni 132 
are some of the cases in which it was held 
that the word "store” in Sections 7 and 
16 means storing for sale. 

2H. While interpreting the word "store” 
as appearing in Sections 7 and 16 the 
scheme of the Act cannot be lost sight of 
and a harmonious construction has to be 
put on it. If storing simpliciter was to 
attract Sections 7 and 16 then Food Ins- 
pectors would have been not only autho- 
rised to take samples of any article of 
food from any person selling such article 
but also from persons not selling it. If 
storing simpliciter of the prohibited arti- 
cles of food was to be an offence under 
the Act even persons buying such articles 
from market without knowing that these 
are adulterated or misbranded would in- 
cur liability. 

29. In the case of Narain Das, AIR 
1962 All 82 V. G. Oak and Kailash Prasad, 
JJ. took the view that under Section 7 of 
the Act manufacture of adulterated food 
is not prohibited and what is prohibited 
is its manufacture for sale. The learned 
Judges considered that there appeared no 
reason why manufacture of adulterated 
food should be treated differently from 
its storage. It was further remarked 
that the expression "or store” is preced- 
ed by the ivords "manufacture for sale” 
and is followed by "sale” and, therefore, 
the context in which the word "store” is 
used indicates that it means storing for 
sale; the word "store” having taken 
colour from the expression "manufacture 
for sale" and "sale” with which it is asso- 
ciated in the section. 

30. Maxwell in his book on the Inter- 
pretation of Statutes (Twelfth 1969 Edi- 
tion at page 228) while dealing with the 
topic of modification of the language to 
meet the intention stated as under: — 

"l^Tiere the language of a statute. _ in 
its ordinary meaning and grammatical 
construction, leads to a manifest contra- 
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diction of the apparent purpose of the 
enactment, or to some inconvenience or 
absurdity which can hardly have been 
Intended, a construction may be put upon 
It which modifies the meaning of the 
words and even the structure of the sen- 
tence. This may be done bv departii^ 
from the rules of grammar, by giving an 
unusual meaning to particular words, or 
by rejecting them altogether, on the 
ground that the legislature could not pos- 
sibly have intended what its words sigiu- 
fy, and that the modifications made are 
mere corrections of careless language and 
really give the true meaning. iVhere the 
main object and intention of a statute are 
clear, it must not be reduced to a nullity 
by the draftsman’s unskilfulness or igno- 
rance of the law. except in a case of 
necessity, or the absolute intraetabihty of 
language used.” 


Except Sections 7 and 18 wherever the 
Act refers to storing it is storing for s^e. 
It seems to us that the juxtaposition la 
which the expression "or store” occurs in 
Sections 7 and 16 of the Act and the 
scheme of the Act do not leave any doubt 
that the intention of the storing being 
"for sale" was implicit in the word "store” 
bs used In those Sections. 

31. Mangal Das Raghavjl Buperal t. 
SUte of Llaharashtra. AIB 1966 SC 128 
was also dted at the bar, in which their 
Lordships of the Supreme Court held 
that a sale for analysis to a Food Inspec- 
tor must be regarded as sale wthin the 
meaning of the Act. In that case, how- 
ever, their Lordships of the Supreme 
^urt were not considering the scope of 
the word "store” as used in Sectioirs 7 
and 16 of the Act. 

32. We, therefore, answer the ques- 
tions referr^ to the Full Bench as fol- 
lows: — 

(il There is no sale of food, 

(ii) The word "store” used in Sections 
7 and 16 of the Act means storing 
for sale. 


liii) "ies, 'nut tne evibeiifiary wdiue til 
the report would be seriously 
affected if the Public Analyst be- 
fore his appointment as such bad 
receh’ed the sample of food and 
had caused it to be analysed. 

33. The case shall now be laid before 
die Division Bench for disposal of the 
appeals. 

Answers accordingly. 
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(A) Civil Services — Indian Audit ant 
Accounts Department (Accountant Gene 
ral. Posts and Telegraphs) • Transfer o 
Officers and other Staff Rules 1968, R. J 

— Rules relate to conditions of service 
•— Rules do not confer unfetter^ dlscte 
tion in their implementation. (Para 7 

(B) Constitution of India, Art. 309 -■ 

Rule-making powers — President and th« 
Legislatures can respectively make rule 
and statutes to validate retrospcctiveh 
invalid administrative actions and invalic 
statutes. (Para 6i 

(C> Civil Services — Indian Audit an:! 
Accounts Department (Accountant Gene- 
ral. Posts and Telegraphs) Transfer o! 
Officers and other Staff Rul<s (1968) 
It. C — Validation of invalid promotior 
made under previous Rules — Validatiot 
is legal and so not mala fide. (Para 8! 

(D) Constitution of India, Art, 309 — 
Rule-making powers not restricted tc 
rules which are administrative in natori 

— Authentication of statutory inriro* 
meets can also be done under Art. 77(2). 

Executive power or the executive actior 
of the Prerident in Chapter I of Part \ 
of the Constitution Is not restricted tc 
the exercise of powers which are entlrelj 
administrative in nature but b broad 
enough to include rule-making as distin- 
guished from the power to issue onU- 
nances which are Sovereign Legislatloa 
and not subordinate legislation like rule- 
making. So, the authentication of a sta- 
tutory instrument made by the President 
under Art. 309, Proviso, has to be done 
in the same way as an administrative 
order is authenticated. (Para 13) 

(E) Constitution of India. Art. 77(2) — 
Authentication — Authorities empowered 
to autbeniicate, duties of. 

All that the authorities empowered to 
authenticate under Art. 77 (2) is to see 
that the order to be authenticated Is made 
by the Executive as distinguished from 
the X.ogislature or the Judiciary. They 
hn/vt xR. ’pawvn, *£o 'sertfinrizv *hn; 'urin?K> 
or to refuse authentication on the ground 
that the contents of the order are not 
administrative but are legislative In 
character. (Para 12) 

(F) Constitution of India, Art. 77(2) — • 
Authentication — Every type of Order 
of President has to be authenticated. 

All orders made by the President whe- 
ther acting as the head of the Central 
Government or otherwise have to be 
authenticated under Art, 77(2). There i3 
no other provision in the Constitution for 
authentication of orders made by the 
President in his personal capadtv. 

(Para 13) 

T.'hen an order Is establbhed to have 
been made by the President it Is neither 
necesarv nor pennlasible to enotiire 
whether the Present was acting as the 
bead of the Union Government or PresI- 
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dent as such. AIR 1967 SC 1145, Rel. 
on. (Para 16) 

Cases Referred ; Chronological Paras 


(1970) AIR 1970 SC 192 (V 57) = 

1970-1 SCR 388, Shii Prithvi 
Cotton Mills V. Broach Borough 
Municipality 8 

(1969) AIR 1969 SC 118 (V 56) ==• 

1969 Lab IC 100, B. S. Vadera v.' 

Union of India 7 

(1968) AIR 1968 SC 1138 {V 55) = 

1968-3 SCR 41, Udai Ram Sharma 
V. Union of India 8 

(1967) AIR 1967 SC 1145 (V 54) =i 
1967-2 SCR 406, M/s. Bijoya 
Lakshmi Cotton Mills Ltd. v. 

State of W. B. 15 

(1967) 1967 Ser LR 753 (SC), State 
of Mysore v. G. N. Purohit 17 

(1966) AIR 1966 SC 602 (V 53) = 

1966-1 SCR 994, State of Mysore 
V. Padmanabhacharya 17 

(1966) AIR 1966 SC 1547 fV 53) = 

>1966-2 SCR’. 907, State of Orissa 
V, Durga Charan Das 17 

(1966) AIR 1966 SC 1593 (V 53) == 

1966-2 SCJ 231, State of M. P. v. 
Vislmu Prasad Sharma 8 

(1964) AIR 1964 SC 521 (V 51) = 

1964 SCD 500, State of Punjab v. 

Jagdip Singh 17 

(1964) AIR' 1964 SC 648 fV 51) = 

1964-5 SCR 294, Jayantilal Amrit- 
lal Shodhan v. F. N. Rana 9 

(1959) AIR 1959 Mad 1 (V 46) = 

ILR (1958) Mad 968, Devasahayam 
V. State of Madras 17 

(1958) AIR 1958 Mad 53 (V 45) = 

ILR (1958) Mad 158, Devasahayam 
V. State of Madras 17 

(1945) AIR 1945 PC 156 (V 32) = 

72 Ind App 241, Emperor v. 

Sibnath Banerjee 19 


P. Parameswara Rao with _K. C. Dua, 
for Petitioner; Dipalr Chaudhri, Sr. Advo- 
cate with S. P. Aggarwal, for Respon- 
dents. 

"V. S. DESHPAI7DE, .T. ; — A_ constitu- 
tional question of first impression as _ to 
the nature and meaning of executive 
power of the President tmder the Consti- 
tution has asdsen among other questions 
in this case. 

2. The accounts work of the main 
Department of Posts and Telegraphs used 
to be done by the petitioners designated 
as Senior Accountants governed by the 
Posts and Telegraphs Accountants’ Ser- 
vice (Recruitment) Rules, 1958 at Anne- 
xure R-2 of the written statement as 
amended on 29th March 1963 at Anne- 
xure R-3. The accoimts work in the 
Tele-communications Branch of the De- 
partment of Posts and Telegraphs was. on 
the other hand, done by the personnel of 
the Audit department sailed the SAS 


Accountants. The recruitment to the 
grade of Accounts Ofiicers used to be 
made imder the General Central Service 
Class n (Accounts/Administrative Offi- 
cers) Recruitment Rules, 1968, dated 15th 
February 1968 at Annexure R-5 to the 
written statement. Under these rules, 
the Senior Accountants of the Posts and 
Telegraphs Department with five years’ 
approved service in the grade were alone 
eligible for promotion as Accounts Offi- 
cers, 

3. On 27th March 1968, as per letter 
at Annexure C to the wit petition, the 
Government decided that the accounts 
work of the Tele-communications Branch 
of the Posts and Telegraphs Department 
should be transferred to the Accounts 
Department of the Posts and Telegraphs 
Board. Along with this work, the SAS 
Accountants belonging to the Audit de- 
partment were also to be transferred to 
the Posts and Telegraphs Department. 
The terms and conditions of the transfer 
were settled by the Government on 16th 
May 1968 as per letter at Annexure D to 
the writ petition. The SAS Accountants 
formerly of the Audit Department were 
equated with the Senior Accountants of 
the Posts and Telegraphs Department 
and were to be designated as Senior Ac- 
countants. As per para (11) of Annexure 
D the inter se seniority of the SAS Ac- 
countants formerly of the Audit Depart- 
ment vis-a-vis the Senior Accountants of 
the Posts and Telegraphs Department 
was to be fixed according to the length 
of the approved continuous service in the 
corresponding grades. Acting on this 
basis, on 6th July 1968, as per Annexure 
H, the Posts and Telegraphs Department 
appointed Sarvashri S. Jayaraman and 
V. S. Srinivasan who were formerly SAS 
Accountants in the Audit Department 
but who were since then transferred to 
the Posts and Telegraphs Department 
along with the accounts work of the 
Tele-communications Branch of the Posts 
and Telegraphs Department were on pro- 
motion as Accounts Officers. 

4. The petitioners who have been 
Senior Accountants of the Posts and Tele- 
graphs Department from before the inte- 
gration have filed these writ petitions 
(Civil Writ Petitions 560 and 561 of 1968) 
challenging the promotion of _ Sarvashri 

S. Jayaraman and V. S. Srinivasan as 
Accounts Officers on the following 
grounds, namely: — 

(1) The promotion was contrary to the 
statutori’’ rules, namely. General 
Central Scmdce Class II (Accounts/ 
Administrative Officers) Recruit- 
ment Rules. 1968, dated 15-2-1963 
at Annexime R-5 which provided 
for the promotion of only the 
Senior Accountants of the Posts 
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and Telegraphs Department to the 
grade of Accounts Officers; 

(2) The promotion could not be retros- 
pectively validated by the two sets 
of statutory rules subsequently 
made by the Government, namely, 
fa) the Indian Audit and Accounts 
Department (Accountant General, 
Posts and Telegraphs) Transfer of 
Officers and other Staff Rules, 
1968 dated 30-^1963 at Annexure 
R-6 and (b) the Indian Posts and 
Telegraphs Accounts and Finance 
Service Class II (Recruitment) 
Rules, 1968, dated 23-11-1968 at 
Annexure R-7. 

and 

(3) The equation of the SAS Accoun- 
tants formerly of the Audit depart- 
ment with the Senior Accountants 
of the Posts and Telegraphs depart- 
ment for the purpose of promotion 
to the grade of Accounts Officers is 
discriminatory against the peti- 
tioners contrary to Arts. 14 and 16 
of the Constitution. 

5, Let us consider the above conten- 
tions in the order in which they have 
been set out 

6, On 6th July 1968. the Posts and 
Telegraphs Accounts Officers (Recruit- 
ment) Rules. 1968 at Annexure R-5 were 
in force. TTie Government could not 
therefore legally appoint Sarvashri Jaya- 
raman and Srinivasan as Accounts Offi- 
cers inasmuch as their transfer to the 
Posts and Telegraphs department, their 
designation as Senior Accountants and the 
fixation of their seniority vis-a-vis the 
pre-existing Senior Accountants of the 
Posts and Telegraphs Department was all 
done by administrative orders at Annex- 
ures C and D to the ^v^it petition. These 
administrative orders were strictly speak- 
ing inconsistent with the statutory rules 
at Annexure R-5 They could not have 
the effect of amending the statutory rules. 
They could not, therefore, prevail against 
the statutory rules. The result was that 
strictly speaking the promotion of Satva- 
shn Javaraman and Srimvasan being con- 
trary to the statutory rules, was liiegal 
and. therefore, initially ini-alid. 

7, The Government had however made 
the promotion only on a purely ad hoc 
temporary basis. Apparently the Govem- 
ment did not have time to amend the ex- 
isting statutory rules before actually 
making the promotion. But the Govern- 
ment soon put the administrative orders at 
Annexures C and D to the WTit petition 
on statutory footing by promulgating the 
Indian Audit and Accounts Department 
(Accountant General. Posts and Tele- 
graphs) Transfer of Officers and other 
Staff Rules, 1968. on 30-8-1968 as per An- 
nexure R-G to the WTitten statement. 
Under Rule 1(2) hereof, these rules shall 


be deemed to have come into force on th 
first day of March 1968. It is now settle 
by the Supreme Court decision in B. S 
Vadera v. Union of India, AIR 1969 Si 
118 that the President acting under th 
proviso to Art. 309 can give retrospectiv 
operation to the rules relating to the cor 
ditions of service. Shri P. P. Rao, leame 
counsel for the petitioners, relied upon th 
Supreme Court decision in State ^ 
Padmanabhacharva, (1966) 1 SCR 994 = 
(AIR 1966 SC 602) to urge that the rule 
at Annexure R-6 are not rules relating t 
the conditions of service at all but wer 
made only to validate the promotion mad 
on 6th July 1968 which was ab initio voic 
A look at the content of the rules at An 
nexure R-6 however shows that the; 
genuinely related to conditions of service 
Rule 2 authorises the transfer to the Post 
and Telegraphs department of all person 
who had been previously engaged in th' 
accounting work relating to the Tele-com 
munications Branch, The selection of per 
sons for such a transfer was to be mad) 
by the Comptroller and Auditor Genera 
of Indian 

Shri P. P. Rao attacked this rule a; 
giving unfettered discretion to the Com' 
ptroUer and Auditor General, But tht 
discretion is subject to the guidelines con- 
tained in Rule 2 itselL The transfer is tc 
be effected according to the decision ol 
the Government contained in the lettei 
dated 1st March 1968. Secondly the 
transfer is to be of such officers and stafl 
which shall, as far as possible, be persooi 
who at the time of the transfer were 
engaged in the accounting work relating 
to the TeJe-communicatfons Branch which 
work itself was being transferred to the 
Posts and Telegraphs Department. Thus 
only those persons who were actually 
doing the work of the Telecommunications 
Branch were transferred along with the 
work itselL The Comptroller and Auditor 
General had thus little or no discretion 
left in choosing the persons to be trans- 
ferred. 

Further, the terms and the conditions 
of the transfer were to be agreed upon 
by the Comptroller and Auditor General 
of India on the one hand and the Secre- 
tary to the Government of India in the 
Department of Communications (Posts and 
Telegraphs) on the other hand, these being 
two departmental heads representing the 
two sets of employees to be integrated 
by the traasfer. Rule 3 says that the 
transfers effected from 1st March 1963 
onwards before the date of the publication 
of these rules (30-8-1968) shall be deemed 
to have been made in pursuance of 
these rules. The decision in Padmana- 
bhacharya’s case. 1966-1 SCR 994 is. there- 
fore. inapplicable to the present case just 
as it was held inapplicable to the rules 
framed in Vadera’s case in para 26 of the 
report in AIR 1969 SC 118. 
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8. Shri P, P, Eao, however, strongly 
attacked the transfer rules dated 30-8- 
1968 at Annexure R-6 as being mala fide. 
He argued that the sole purpose of these 
was to defeat the writ petitions which had 
already been filed. He argued that the 
Government should have first cancelled 
the promotion made on 6th July, 1968 and 
passed fresh orders of promotion after the 
promulgation of the transfer rules dated 
30-8-1968. We are unable to agree. The 
course of action suggested by Shri P. P. 
Rao was certainly open to the Govern- 
ment. But it would have been inconveni- 
ent and roundabout. The officers pro- 
moted would have been reverted for no 
fault of theirs and the action of the Gov- 
ernment in promoting them would have 
had to be admitted to be illegal. The Gov- 
ernment, therefore, chose an alternative 
method of achieving the same result by 
making the transfer rules retrospective. 

In State of Madhya Pradesh v. Vishnu 
Prasad Sharma, AIR 1966 SC 1593, the ad- 
ministrative action of the Government in 
acquiring certain lands was struck down 
as being contrary to the provisions of the 
Land Acquisition Act, 1894, Thereupon 
the Land Acquisition Act was amended 
and the administrative action consisting of 
acquisition of land was retrospectively 
validated. The legality of such retrospec- 
tive validation was upheld by the Supreme 
Court in Udai Ram Sharma v. Union of 
India, (1968) 3 SCR 41 at pp. 62 to 67 = 
(AIR 1968 SC 1138 at pp, 1150 to 1152) 
after a review of the case law, Mitter J. 
speaking for the maiority of the Court 
pointed out that the Legislature may adopt 
either of the following two methods to 
validate an invalid administrative action, 
namely. (1) to give retrospective effert to 
the legislation under which the adminis- 
trative action would have been valid and 
(2) to declare that invalid action shall be 
deemed to have been validly taljen. We 
see no reason why the same principle 
should not apply to the making of rules 
by the President to validate ^ invalid 
administrative action retrospectively. In 
the present case, the Government has ad- 
opted the first method, namely, of giving 
iretrospective effect to the rules at An- 
nexure R-6. The learned Chief Justice of 
India speaking for the Court in Shn 
Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality, AIR 1970 SC 192 
para 4, made the following observations 
about validating statutes in general; 

"Wlien a legislature sets out to yalidate 
a tax declared by a Court to be illegally 
collected under ineffective or invalid law, 
the cause for ineffectiveness or invalidity 
must be removed before validation can be 
said to take place effectively.” 

IThe validation can, therefore,^ be not only 
lof invalid administrative action but also 
jof an invalid statute and both can be done 
‘retrospectively. 
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The Government was, therefore, justi- 
fied in validating its invalid administrative 
action by giving retrospective effect to the 
rules at Annexure R-6. The question of 
mala fides simply does not arise. It 
would not be proper to insist that the Gov- 
ernment should not exercise the power of 
giving retrospective effect to the rules 
though the Government undoubtedly pos- 
sessed such power. The obvious reason 
for giving retrospective effect to the rules 
was to validate the promotions made by 
the Government in anticipation of the pro- 
mulgation of the rules. It cannot be 
doubted that the legal Advisers of the 
Government must have advised the Gov- 
ernment that statutory rules must be 
amended soon to regularise the ad hoc and 
temporary promotions made on 6th July, 
1968. They must have also pointed out 
to the Government that in the absence of 
such new statutory rules, the promotions 
were invalid in the eye of law. The ap- 
plication by the petitioners that the res- 
pondents be asked to produce the files 
containing the deliberations and decisions 
to promulgate the new rules on 30-8-1968 
was intended to expose the mistake com- 
mitted by the Government and the ad- 
missions which may have been con- 
tained in the files that the action of the 
Government was legally wrong and had 
therefore to be validated. But we are 
prepared to assume all this to be true. 
The mere exposure of the mistake made 
by the Government would not help the 
petitioners because the Government sub- 
sequently validated their action retros- 
pectively. We therefore disallow the ap- 
plication made by the petitioners for the 
production of these documents as they 
are not relevant for our purpose. We 
also hold that the retrospective validation 
of their action by the Government does 
not in any way amount to bad faith. 

9. Shri Rao then advanced a novel 
argument against the validity of the 
transfer rules at Annexure R-6 as also 
the subsequent rules dated 23-11-1968 at 
Annexure R-7 which formally supersed- 
ed the rules dated 15th February 1968 
and provided for the promotion of both 
the transferred personnel as well as the 
pre-existing personnel as Accounts Offi- 
cers. These rules were _ framed by the 
President under the proviso to Article 309 
of the Constitution. In Jaynntilal Amrit 
Lai Shodhan v. F. N. Rana, (1964) 5 SCR 
294 = (AIR 1964 SC 648). Shah J. speak- 
ing for the maiority of the Court at pp. 
307 and 308 (of SCR) = (at p. 656 of 
AIR), drew a distinction betiveen t\yo 
kinds of powers exercised by the Presi- 
dent, namely. (1) powers of the Central 
Government which may be entrusted to 
a State Government or an officer of the 
State or to other officers; and (2) powers 
which are not powers of the Union Gov- 
ernment but are vested in the President 
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and which are incapable of being dele- 
gated or entrusted to any other b^y or 
authority. The power to make ^es 
under the proviso to Article 309 was 
placed in the second category to be exer- 
cised by the President aind not to be en- 
trusted or delegated to any other body 
or authority. 

Shri P, P. Rao points out that the 
rules at Annexures R-6 and R-7 are not 
sisned by the President himself. They 
are expressed to be made by the Pren- 
dent but purport to be authenticated by 
officers of the Central Government appa- 
rently under Article 77(2) of the Consti- 
tution. But. says Mr. Rao, Article 77 
like the preceding Articles 53(1) and 73(1) 
applies only to exercise of executive power 
of the Government of India These arti- 
cles do not authorise the authentication 
of the rules at Annexures R-6 and R-7 
firstly because the rules are not made by 
the President as the head of the Union 
of India but as the Prerident and second- 
ly because the authentication under Arti- 
cle 77(2) can be made only of executiye 
orders and instruments hut not of rules 
which are legislative in character. 

10. The rules at R-6 and R-7 are 
ladoubtedly an exercise of legislative 
power Le. rule-making or subordinate 
legislation by the President These rules 
govern the "conditions of service of per- 
sons appointed to public services and 
posts in connection wdth the affairs of the 
Union” within the meaning of Article 309. 
A^de 309 itself Is a part of Chapter XIV 
of the Constitution which deals with 
"Serx'ices under the Union and the State”. 
These services are therefore of the Cen- 
tral Government and not of the Preti- 
dent as such. It would appear therefore, 
with respect, that the point emphasised 
by Shah J. is that this power of the Pre- 
sident was not such as could be entrusted 
or delegated by lum to some other autho- 
rity. His Lor^hip ffid not say that the 
fs^ices i'TT jrhiCT nsles xindcx ttu? 
proviso to Article 309 are made do not 
belong to the Union and belong to the 
President as such. It would appear, 
therefore, that these rules are made by 
the President as the head of tiic Union 
of India for the services of the Union of 
India though on principle this fimction of 
the President, being legislative In charac- 
ter. could not be entrusted or delegated 
by him to any other authority except In 
so far as the proviso to Article 309 ex- 
pressly provides that the President may 
direct some other person to wake £ucb 
rules. 

IL The legal position may be conri- 
dered from tw’o points of view, namely, 
(1) that the President acts as the head 
of the Union Government In malting 
thejie rules or (2) tiiat he does so as a 
persona designata. If he acts as the 


head of the Central Government In rnnk 
ing these rules, then the provisions o 
Chapter I Part V of the Constitutio! 
would be applicable to the exerdse o 
this function by the President Shri Rac 
however, argues against this on thi 
ground that the rule-making is a Ie;dsla 
tive function and therefore these provi 
slons do not apply to the exerdse of thl 
function by the President We appro 
date this argument It is necessary t 
consider the scheme of Part V of thf 
Constitution. The title of Part V is "Tbi 
Union” namely, the Union of India. I 
is divided into four chapters. Chapter 1 
deals with the "Executive”, Chapter I 
with the "Parliament" and Chapter I\ 
with the "Union Judidary”. The legisla' 
tive powers proper i.e.. the sovereigi 
power to make ordinances equal in stata 
to parliamentary statutes Is dealt witi 
separately in Chapter HI. The power o: 
the F^esident to make rules either undeJ 
the Constitution or under a parliamentan 
legislation is not covered by Chapter IIT 
It is an administrative power thougi 
given by a statute. This is why rules 
are called by some authors "administra- 
tive quasi legislation” or "subordinate 
legislation”. The power to make such 
rules is not covered by Chapter m This 
power is covered by Chapter I as It b 
analogous to administrative power in the 
sense that it Is a power exercised by the 
executive. The di\’ision of the Union ol 
India is made into three departments or 
branches ol the State, namely, the exe- 
cutive department, the legislative depart- 
ment and the judidal department >- all 
three constituting the State or the Union 
of India. Such a division Is dllTereat 
from the separation of povrers exercised 
by the dillerent branches of the State, 
namely, executive power, legislative 
power and judicial power. Thb latter 
division rests on the nature or quality of 
the function performed by the Govern- 
ment or the department concerned. 

The distinction between legislative, ad- 
ministratire. judidal and quasi-judidal 
powers may be relevant fn a totally 
difterent context, such as judidal review, 
etc. But Part V is not concerned with 
the nature or the qualiW of the powers 
exerdsfcd by the Executive, the Parlia- 
ment and the Union Judidary as observ- 
ed by the Supreme Court at page 30C 
(of SCR> - (at p. G55 of AIR) of 
Jayantilal’s case referred to aber/e 
as follows: — "it cannot however be 
assumed that the legislative functions are 
exdurively performed by the Legislature 
and executive functions by the Executive 
and Judidal functions by the Judiciary 
alone. The Constitution has not made 
an absolute or rigid dividon of functions 
between the three agendes of the State. 
To the Executive exerdse of fimctlons 
letd^tive or Judicial are often entrusted.” 
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12. Under Article 53(1) the executive 
power of the Union shall he vested in the 
President and shall be exercised by him 
either directly, or through ofBcers 'sub- 
ordinate to him in accordance with the 
Constitution. Under Article 73(1) "sub- 
ject to the provisions of this Constitution, 
the executive power of the Union shall 
extend to the matters with respect to 
v/hich Parliament has power to make 
laws”. Under Article 77(1) "all execu- 
tive action of the Government of India 
shall be expressed to be taken in the 
name of the President.” 

What is the meaning of the expressions 
"executive power” and "executive ac- 
tion” in the above provisions of the Con- 
stitution? They can mean only one of 
th.e following two things, namely:' — 

(1) the power or the action exercised 
or taken by the executive depart- 
ment of the State, or 

(2) only such power as is administra- 
tive in nature as distinguished 
from legislative or judicial power 
exercised by the Executive. 

The latter meaning cordd- be placed on 
these provisions only if Chapter I of 
Part V of the Constitution were concern- 
ed with the distinction between different 
lands of powers such as judicial, legisla- 
tive and executive according to the qua- 
lity or the content of the power. But 
such a distinction has no relevance to 
Chapter I of Part "V of the Constitution 
inasmuch as the only division contem- 
plated by Part V is between the three 
great departments of tlie State, namely, 
the Executive, the Legislature and the 
Judiciary, irrespective of the kinds of 
powers which may be exercised by each 
of them. It would foUov/, therefore, that 
the expressions "executive power” and 
"executive action” in this context mean 
the power or the action of the Executive. 
The adjective "executive" denotes that 
part of the State which is exercising the 
power. It is the source of the power 
which is designated thereby and not the 
nature or the quality of it. Therefore, 
so long as the source or the author of the 
power is the Executive, the provisions_ of 
Chapter I of Part Y of the Constitution 
would apply whether the nature of the 
power is strictly administrative or not. 
Therefore, when Article 77(2) says that 
"orders and other instruments made_ and 
executed in the name of the President 
shall be authenticated in such manner as 
may be specified in rules to be made by 
the President”, all orders and instru- 
ments made by the President are contem- 
plated. 

It is immaterial if a particular order 
or instrument is administrative or rule- 
making, that is. subordinate legislation in 
character. The very purpose of Arti- 
cle 77(2) is to enable certain authorised 
■ officers to authenticate the orders and 


instnmients on the sole ground that they 
are made in exercise of the executive 
power of the Government of India. All 
that the officers have to see is that the 
order is made by the Executive as dis- 
tinginshed from the Legislature or the 
Judiciary. They do not have to scruti- 
nize the nature or the contents of the 
order. In fact, they would not have the 
power to sit in judgment over such orders 
of the Government, It is not open to 
these authorised officers to refuse to 
authenticate an order of the Government 
on the ground that the contents of the 
order are not administrative but are 
legislative in ' character. Article 77 yyould 
be unworkable if every order and instru- 
ment would have to be scrutinized by the 
authorised officers with a view to deter- 
mine if it is administrative in nature. 
In fact, some orders would be partly ad- 
ministrative and partly legislative and ft 
would be impossible for anyone to decide 
whether it should be regarded as execu- 
tive or legislative only. 

The provisions of Article 77(2) arc 
fundamental and have to be broadly con- 
strued. To construe them narrowly 
would be to defeat their very purpose and 
to subject action taken thereimder to the 
uncertainty of challenges and litigation. 
This is why Article 77(2) further enacts 
that "the validity of an order or instru- 
ment which is so authenticated shall not 
be called in question on the ground that 
it is not an order or instrument made or 
executed by the President.” We are, 
therefore, of the view that the executive 
power or the executive action of the 
President in Chapter I of Part V of the 
Constitution is not restricted to the exer- 
cise of powers which are entirely ad- 
ministrative in nature but is broad enough 
to include rule-making as distinguished 
from the power to issue ordinances v.ffiich 
are Sovereign Legislation and not sub- 
ordinate legislation like rule-making. 
Therefore, the authentication of a statu- 
tory instrument made by the President 
in exercise of the powers conferred on 
him by the proviso to Article 30& has to 
be authenticated under Article 77(2) of 
the Constitution in the same wa^' as an 
administrative order made by him has to 
be authenticated thereunder. 

13. Let us now assume that the rules 
made under the proviso to Aidicle 309 
are made by the President not as the 
head of the Central Government but as a 
persona designata. There is no prorision 
either in the Constitution or outside as 
to how orders made by the President as 
such are to be autlienticated. The only 
provision is Article 77(2). It would be 
reasonable to conclude, therefore, that 
all orders made by the President whether 
acting as the head of the Central Gov- 
ernment or otherwise have to be authen- 
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Ideated under Article 77(2) of the Consti- 
tution, 

14. Shri Rao says that, except accord- 
ing to the proviso to Article 309. the 
power of the President to make rules 
thereunder cannot be delegated by him 
to any person or authority. As the Pre- 
sident has not delegated this power to 
any other authority, the rules at R-6 
and R-7 could not be issued under the 
signatures of the officers inasmudi as 
these officers have not been delegated 
the power to make these rules by the 
President. This argument proceeds On a 
misconception. There is a basic distinc- 
tion between authentication of the order 
made in the name of the President by an 
authorised officer and action taken by a 
person or an authority to whom the Pre- 
sident has delegate any of his powers. 

Article 77(2) deals with authentication 
of the powers of the President and not 
with orders made by the delegates of the 
President. This is why the orders are 
expressed to be made by the President. 
Instead of being sign^ by the President 
personally they are authenticated by offi- 
cers who are also a part of the Govern- 
ment of India to show that they are exe- 
cuted by the President himself This is 
the significance of the provision in Arti- 
cle 77(2) that "the validity of an order 
or Instrument which is so authenticated 
shall not be called in question on the 
ground that it Is not an order or Instru- 
ment made or executed by the Preri- 
dent ’’ 

15. In Emperor v. Sibnath Banerjl, 
AIR 1945 PC 156, the Judicial Committee 
of the Privy Council had to consider 
Section 49(1) of the Government of India 
Act, 1935. which in the sphere of Provin- 
ces (now States under the ConstituUon) 
corresponded with Article 154(1) of the 
Constitution. In the Union field, it cor- 
responds to Article 53(1) of the Con^'tu- 
tion. In conne^on wnth this provision, 
their Lordships observ'ed at page 162 
column 2 of the report as follows; — 

"Their Lordships would also add, on 
this contention, that sub-section (5) of 
Section 2 (of the Defence of India Act) 
provides a means of delegation in the 
strict sense of the word, namely, a trans- 
fer of the power or duty to the officer or 
authority defined in the sub-section, with 
a corresponding divestiture of the Gov- 
ernor of anv responsibilitv in the matter, 
whereas under Section 49(1) of the Act 
of 1935 the Governor remains responsible 
for the action of his subordinates tak^ 
in his name”. 

The implication Is that there is no dele- 
gation when the Governor remains res- 
ponsible for the action of his subordinates 
taken in his name In M/s. Bijova 
Lakshml Cotton Mills Ltd. v. State of 
West Bengal, AIR 1967 SC 1145 it was 
held by the Supreme Court that unless 


Rules of business required the lEidstet 
to deal with a matter himself, an Assis- 
tant Secretary could deal with it on be- 
half ‘of the Government. The personal 
satisfaction of the Govemgr was not 
needed. 

16. To sum up. therefore, when we 
have an order or an instrument before 
us which is expressed to be made in the 
name of the President and which is duly 
authenticated then, in our view, the 
order or instrument "shall not be called 
in question on the ground that it is not 
an order or instrument made or executed 
by the President” in view of Article 77(2) 
of the Constitution. Since the order is 
thus established to have been made by 
the President, it is neither necessary nor 
permissible to enquire whether the Presi- 
dent was acting as the head of the Union 
Government or as President as such. 

17. The terms and conditions on which 
the Audit personnel doing the accounts 
work of the Tfele-communications Branch 
has been integrated with the pre-existing 
Posts and Telegraphs Department's Senior 
Accountants are eminently just and^ fair. 
The basis for the fixation of the seniority 
between the SAS Accountants and the 
pre-c;^ing P. & T- Senior Accountants 
is simple, namely, the length of approved 
continuous service in the corresponding 
grades which carried the same pay scales. 
Shri Rao pointed out to the representa- 
tion made by the P. & T. Senior Accoun- 
tants at Annexure I to the writ petition. 
In our view. It woiild not be relevant to 
look into the previous history of the per- 
sonnel belonging to these two different 
services. The only relevant consideration 
is the position occupied by toe SAS Ac- 
countants vis-a-vis the P. & T. Senior 
Accountants at the time of the Integra- . 
tion. At that time, they were both en- 
joying the same pay-scale. The SAS 
Accountants were actually doing the 
accounts work of the Tele-communications 
Branch. This work has been transferred 
to the Posts and Telegraphs department 
Necessarily therefore the SAS Accoun- 
tants doing that work had to be trans- 
ferred to the Posts and Telegraphs de- 
partment along with the work. They 
have also to be equated with the P. & T, 
Senior Accountants who are doing equi- 
valent work in the Posts and Telegraphs 
department It is because the SAS Ac- 
countants w'ere doing the vurk now 
transferred to the Posts and Telegraohs 
department that the SAS Accountants are 
entitled to promotion as Accounts Offi- 
cers in the same way that the P. & T. 
Senior Accountants are so entitled. 

Therefore, the same criteria have been 
applied to both these sets of employees 
for proTTotion, namely, five years of ap- 
proved service in the grades which have 
bad the same pay-scale. It Is not per- 
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missible to enquire any further into the 
history of the two services. The SAS 
Accoimtants themselves may have a gri- 
evance against their transfer to the 
Posts and Telegraphs department as their 
prospects in the Indian Audit and Ac- 
coimts department may have been better 
and we understood during the argument 
that some of them had actually Med a 
writ petition in the Punjab and Haryana 
High Court complaining against their 
transfer to the Posts and Telegraphs de- 
partment. But that writ petition failed. 
The present writ petitions by the P. & T. 
Senior Accountants would Mso fail inas- 
much as the past history of the Services 
is not material at all. Whatever may be 
the previous history and whatever may 
be the reasons by which the SAS Accoim- 
tants and the P. & T. Senior Accountants 
came to occupy their present position at 
the time of the integration, once they 
occupied the posts of SAS Accountants 
and the P. & T. Senior Accountants which 
had the same scales of pay and which 
had the same work, they are boimd to oe 
equated by the integration. 

If the integration in any way affected 
their chances of promotion or even result- 
ed in the reversion of some of thern, the 
chances of promotion are not conditions 
of service and the reversion is not a re- 
duction in rank. State of Mysore v. G. 
N. Purohit, 1967 SLR 753 (SC); State of 
Orissa v. Durga Charan Das, (1966) 2 SCR 
907 = (AIR 1966 SC 1547),- and State of 
Punjab V. Jagdip Singh, AIR 1964 SC 
521 approving the decision in Devasaha- 
yam’s case reported in AIR 1958 Mad 53 
and AIR 1959 Mad 1. We therefore find 
that the integration did not involve any 
discrimination against the petitioners. 

18. During the covuse of argument, 
the rules promulgated by the Govern- 
ment on 23rd November 1968 were pro- 
duced by the learned counsel for the res- 
pondents. We took judicial notice of the 
same and exhibited them as Annexure 
R-7 to the written statement. Even in 
the absence of these rules, the decision 
of these writ petitions would have been 
the same. For the sake of completeness 
of the record, however, we have taken 
them on record as we are convinced that 
no prejudice is caused to the petitioners 
thereby. 

19. The ^vrit petitions are therefore 
dismissed but in the circumstances of the 
case we make no order as to costs. 

Petitions dismissed. 
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HARDAYAL HARDY AND 
JAGJIT SINGH, JJ. 

The Saraswati Industrial Syndicate Ltd. 
and another. Petitioners v. Union of India 
Respondent. ’ 

Civil Writ Petns. Nos. 699 and 709 of 
1969, D/-8-10-1969. 

Essential Commodities Act (1955), S. 3, 
Sub-s. (30 (as inserted by Act 36 of 
1967) Orders for sale of sugar issued 
by Central Government imder Cl. (f) of 
sub-s. (2) — Producer is entitled to price 
which stands determined on date an order 
is made. 

The date of delivery is of no conse- 
quence and if before the supplies or part 
of the supplies are delivered a different 
price is determined, the newly determin- 
ed price only affects supplies to be made 
with reference to allotment orders issued 
after the re-determination of price. It 
does not affect the supplies made or to be 
made in pursuance of previous orders. 
Civil Writ No. 1218 of 1967, D/- 10-10- 
1967 (Delhi), Rehed on. (Paras 12, 13) 
Cases Referred ; Chronological Paras 
Civil Writ No. 1218 of 1967, D/- 

10-10-1967 (Delhi), Saraswati 

Industrial Syndicate Ltd. v. 

Union of India , 18 

M. C. Chagla, Sr. Advocate with 
Bishamber Lai, M. K. Garg and S. P. Vij, 
for Petitioners; Jagdish Swarup, Solicitor 
General with Devinder K. Kapur, for 
Respondent. 

JAGJIT SINGH, J. : Writ Petns. Nos. 
699 and 709 were heard together as the 
facts relating to those cases are nearly 
the same and the points involved are 
exactly identical 

2. The petitioner company in writ No. 
699 is the Saraswati Industrial Syndicate 
Ltd., Yamunanagar District Ambala in 
Haryana State. That company ovms 
Saraswati Sugar Mills and is engaged in 
the manufacture of sugar. The petitioner 
company in writ No. 709 is the Delhi 
Cloth & General Mills Co., Ltd., Bara 
Hindu Rao, Delhi, which is also a public 
limited company having two sugar facto- 
ries in the District of Meerut, known as 
Daurala Sugar Works and Mowana Sugar 
Works. 

3. Both the petitioner-companies 
manufactured sugar, an essential commo- 
dity for purposes of the Essential Com- 
modities Act. 1955 (hereinafter referred 
to for facility of reference as "the Act”), 
during the sugar season of the year 1968- 
69. The factories of the companies are 
situate in what was demarcated as Zone 
HI. 

4. On December 12. 1968 the Ministry 
of Food, Agriculture, Community Deve- 
lopment and Co-operation (Department 
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of Food) issued Notification No. G.SJl. 
2181/Ess.Com./Sufiar under sub-sectioa 
(3C) of Section 3 of the Act. By that 
No^cation the Central Govemmoat 
determined the ex-factory price payable 
for I.S.S. firade of sugar produced in the 
year 1968-69 by all vacuum pan sugar 
factories situate in Zone in and required 
to be sold by the Government under 
clause (f) of sub-section (2) of Section 3 
at Bs. 164.22 per quintal The price eo 
determined was revised and raised to 
,Rs. 169.21 to meet incidence of increased 
excise duty by a subsequent Notification, 
No. G.S.R. 764/Ess.Com./Sugar dated 
March 5, 1969. Again there was re-deter- 
mination of price for sugar produced by 
factories In Zone ni at Rs. 177.74 
Notification Na G.S.R. 1835/Ess. Com./ 
Sugar, dated July 29. 1969. 

S. A further Notification No. G.S.R. 
1839/Ess. Com./Sugar, dated August 1. 
1969. was issued by the Ministry of Food, 
Agriculture, Community Development 
and Co-operation (Department of Food), 
which provided for insertion of the fol- 
lowing paragraph in the above-referred 
to Notification of JiJy 29, 1969;— 

"2. Notwithstanding the supersesrion of 
the notification of the Government of 
India in the Ministry of Food, Agriculture, 
Community Development and Co-opera- 
tion (Department of Food) No. G.S.R 
764/Ess. Com./Sugar, dated the 5th March, 
1969 (hereinafter referred to as the said 
notification) by this notification, any sugar 
required to be supplied under an order 
issued under clause (f) of sub-section (2) 
of Section 3 of the Essential Commodities 
Act. 1955 (10 of 1955) at the price dete^ 
mined in the said notification shall be 
supplied in accordance with the terms and 
conditions including terms and conditions 
as to price specified in such Order as x£ 
the said notification had continued In 
force and this notification had not been 
issued." 

The Notification of August 1, 1969 was 
forward^ to the vanous Assodations ot 
Sugar Mills with a circular letter, dated 
August 6. 1969. in which also it was men- 
tioned; "the revised prices of levy sugar 
notified on 29th July. 1969 will not ^ 
applicable to sugar despatched or to be 
despatched against allotment orders issu- 
ed by tile Directorate of Sugar and Vanas- 
pati prior to 29th July. 1969 and the 
prices applicable in such cases Mill conti- 
nue to be those fixed under Notification 
No G.S.R. 764/Ess. Com./Sugar. dated 
the 5th March, 1969", The said Notifica- 
tion of August 1. 1969 and the circular 
letter were stated to have come to the 
notice of the Delhi Cloth & General Mills 
Co.. Ltd, on the 11th of that month. 

6. On July 1. 1969. the petitionerw 
companies had already been required by 
the Government of India, under clause (f) 
of sub-section (2) of Section 3 of the Act 
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to sell certain quantities of sugar to th 
Governments of Haryana and Uttar Pra 
desh or their nominees, subject to thi 
conditions which were specified In thi 
orders issued for the purpose. The deli 
very of sugar was to commence iroraedi 
ately and was to be completed withli 
fortyfive days from the date of the orders 
The price to which the producers wen 
entitled was to be as provided in thi 
above referred Notification of March 5 
1969, 

7. Part of the supplies were made bj 
the petitioner-companies in pursu an ce o. 

orders of July 1. 1969 before the Not! 
fication of July 29, 1969 was issued deter- 
mining the price at Rs, 177.74 per quinta! 
instead of Rs. 169.21 per quintal as pro- 
vided in the Notification of March 5 
1969. 

8. It was averred In the petitions thal 
the price determined by the Notificatlor 
of July 29. 1969, was the final price aftei 
the close of the sugar season on the bash 
of the actual recovery and duration ol 
the season without any adjustment for 
the lower price fixed previously on esti- 
mated basis. Alter the fixation of the 
final price the Central Government was 
stated to be not competent to revise the 
price for sugar to be suppU^ after the 
date ol such determination. It was as 
well mentioned that the Notification oJ 
March S, 1969 having been superseded by 
the new Notification of Judy 29, 1969 
could not be revived under the prorfsions 
of sub-section (3C) of Section 3 of the 
Act by issuing aaothsr Notification dated 
August 1. 1069. 

The Notificatioa of August 1, 19C9 and 
the directions contained in the circular 
letter of August 6, 1969, requiring the 
petitioner-companies to supply sugar al 
the price determined by the earlier Noti- 
fication of March 5, 1969 were dubbed as 
arbitrary, without iurisdiction and autho- 
rity of law and to be violative of Article 
31 of the Constitution in so far as these 
required the petitioner-companies to part 
with their property without the authority 
of law. The petitioner-companies, there- 
fore, desired issue of a writ, order or 
direction in the nature of certiorari for 
quashing the Notification dated August 1, 
1969 and the directions contained In the 
circular letter dated August 6, 1969 and 
also issue of mandamus directing the 
Union of India, the respondent in the 
case to cancel or withdraw the said Noti- 
fication and the circular letter. 

9. Some of the relevant provirions ol 
the Act may be noticed at this stage. 
"Essential commodity” is defined in Sec- 
tion 2(a). Sugar being one of the food- 
stui& is covered by that definitiorL Sec- 
tion 3 relates to powers of the Central 
Gowmment to control production, supply 
and distribution etc. of essential commo- 
dities. Sub-section (1) provides that U 
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the Central Government is of opinion 
tliat it is necessary or expedient so to do 
for maintaining or increasing supplies of 
any essential commodity or for securing 
th^ equitable distribution and availa- 
bility at fair prices, it may by order pro- 
vide for regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein. 

Sub-section (2), which is without pre- 
3udice to the generality of the powers 
conferred by sub-section (1), specifies 
certain matters which 'may be provided 
by order to be made. Clause (f) of sub- 
section (2) enables an order to be made 
requiring any person holding any stock 
in essential commodity to sell the whole 
or a specified part of the stock to the 
Central Government or a State Govern- 
ment or to an officer or agent of such 
Government or to such other person or 
class of persons and in such circumstan- 
ces as may be specified -in the order. Sub- 
section (3C) reads as xmder. — 

"(30. Where any producer is required 
by an order made with reference to clause 
(f) of sub-section (2) to sell any kind of 
sugar (whether to the Central Govern- 
ment or a State Government or to an offi- 
cer or agent of such Government or to 
any other person or class of persons) and 
either no notification in respect of such 
sugar has been issued under sub-section 
(3A) or any such notification, having 
been issued, has ceased to remain in force 
by efflux of time, then, notwithstanding 
anything contained in sub-section (3), 
there shall be paid to that producer an 
amount therefor which shall be calculat- 
ed with reference to such price of sugar 
as the Central Government may, by order, 
determine, having regard to — 

(a) the minimum price, if any. fixed 
for sugarcane by the Central Gov- 
ernment under this section; 

(b) the manufacturing cost of sugar; 

(c) the duty or tax, if any, paid or pay- 
able thereon; and 

(d) the securing of a reasonable return 
on the capital employed in the 
business of manufacturing sugar, 

and different prices may be determined 
from time to time for different areas or 
for different factories or for different 
kinds of sugar. 

Explanation: — For the purposes of 
this sub-section, producer means a person 
carrying on the business of manufactur- 
ing sugar.” 

10. Mr. Chagla. learned counsel for 
the petitioner-companies, submitted _ tliat 
the material date for payment of price to 
the producer is the date of delivery and 
not the date of allotment orders. It was, 
therefore, contended that for deliveries 
made after July 29, 1969, the producer 
was entitled to price as determined by 
the Notification of that date. There could 
not be two prices, it was urged, for deli- 


veries of sugar made after July 29, 1969. 
According to the learned counsel the 
crushing season having come to an end 
m Jime the determination of price by. the 
Notification of July 29, 1969 was final and 
no change could be made in the price 
so determined by the subsequent Notifi- 
cation of August 1, 1969, more particularly 
vmen the change was given retrospective 
effect. 

11. It wiU, however, be seen that the 
Notification of August 1, 1969 did not 
change the price as notified on July 29, 
1969 vdth retrospective effect or even 
otherwise. It sought to clarify, by addi- 
tion of a paragraph in the order of July 
29, 1969, that any sugar required to be 
supplied, under an order issued under 
clause (f) of sub-section (2) of Section 3 
of the Act before supersession of the 
Notification of March 5, 1969, shall be 
supphed in accordance with the terms 
and conditions including terms and condi- 
tions as to price specified in such order. 
In other words it merely meant that after 
the issue of Notification dated March 5, 
1969 and before the issue of Notification 
dated July 29, 1969, any orders made by 
the Central Government, imder clause (f) 
of sub-section (2) of Section 3, to pro- 
ducers for selling stocks of sugar had to 
be executed on the terms mentioned in 
those orders including the price specified 
therein. As in the allotment orders made 
on July 1, 1969 it was specifically men- 
tioned that the producer shall be entitled 
to price as determined by Notification of 
March 5, 1969. the Notification of August 
1, 1969 did not in any way affect the price 
to be paid for supplies of sugar required 
to be made with reference to allotment 
orders issued before July 29, 1969. 

12. We are unable to agree with the 
learned counsel for the petitioner-com- 
panies that the price to be paid was the 
price prevalent on the date of making de- 
livery. Orders for sale of sugar are issu- 
ed by the Central Government keeping in 
view actual stocks with producers. These 
supplies are to be made on the terms 
specified in the orders. The price to be 
paid is that which stands determined on 
the date an order is made imder clause 
(f) of sub-section (2) of Section 3 of the 
Act. Any re-determination of price sub- 
sequent to the maldng of such an order 
can only affect supplies to be made ivith 
reference to allotment orders issued after 
the re-determination of price. 

13. The above view follows from ffie 
provisions of sub-section (3C) of Section 
3 of the Act. That sub-section clearly 
provides that where any producer is re- 
quired by an order made with reference 
to dause (f) of sub-section (2) to sell any 
Mnd of sugar then "there shall be paid^ to 
that producer an amount therefor which 
shall be calculated with reference to such 
price of sugar as the Central Govenunent 
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may. by order determine”. A producer 
is. therefore, only entitled to the price 
which stands determined on the date on 
which he is required by an order made 
with reference to CL (f) of sub-section (2) 
to sell any I^d of sugar. The date of 
delivery is of no conseouence and if be- 
fore the supplies or part of the supplies 
are delivered a different price is deter- 
mined, the newly determined price does 
not affect the supplies made or to be 
made in pursuance of previous orders. 

14. The learned Solicitor General 
urged on behalf of the respondent, and it 
seems to us quite iustifiably. that the 
Notification of August 1. 1969, did not 
make any material modification or 
change in the Notification of July 
29. 1969 and was issued to darify 
the existing position. It was stated that 
even if the Notification of August 1, 1969 
had not been issued and had not been cir- 
culated through a letter of August 6, 1969 
the liability of the petitioner-companies to 
complete delivery of sugar of the requir- 
ed kind at the price determined by Noti- 
fication of March 5. 1969. pursuant to 
allotment orders of July 1. 1969 made 
under CL (f) of sub-section (2) of S. 3 of 
the Act. would have remained unaffected. 

15. By Notification of August 1. 1969 
different prices were not determined in 
respect of sugar required to be sold by 
producers with reference to orders made 
after July 29. 1969. under CL (0 of sub- 
section (2) of S. 3 of the Act. For all 
such allotment orders price was to be paid 
as determined by the Notification of July 
29. 1969. It was only in respect of orders 
made under CL (f) of sub-section (2) of 
Section 3 before July 29. 1969 that price 
was to be paid at the rate which stood 
determined when the allotment orders 
were isaued. 

36. We are. therefore, of opinion that 
the Notification of August 1. 1969 and the 
circular letter of August 6. 1969 did not 
materially modify or affect the determina- 
tion of price made by Notification of July 
29. 1969 as the said determination of price 
was with reference to orders to be made 
thereafter under CL (f) of sub-section (2) 
of S. 3 of the Act. for selline any kind of 
sugar whether to the Central Government 
or a Slate Govt, or to an officer or agent 
of such Government or any other person 
or (jass of persons. The impugned Noti- 
fication and the circular letter appear to 
have been issued by w’ay of abundant cau- 
tion and even if these had not been issued 
supplies made in pursuance of allotment 
orders of July 1. 1969 were to be paid for 
at the price determined by Notification of 
March 5. 1969. 

The Notification of August 1. 1969 and 
the circular letter dated August 6, 1969 
cannot therefore, be regarded to have been 
Issued arbitrarily or without jurisdiction. 
At least these did not in any way aSect 
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the existing liabilities or rights of the peU- 
tioner-companies regartog the allotment 
orders of July 1. 1969. Thus the griev- 
ance of the petitioner-companies that they 
were made to part 'with sugar at a some- 
what lower price without the authority of 
law or that there was any contravention 
of Art. 31 of the Constitution is ivithout 
any real basis. For Zone IV price was 
determined by the Notification of July 29, 
1969 at the rate of Rs. 153.75 per quintal 
instead of Rs. 158.20 per quintal as was 
determmed by the Notification of March 
5, 1969. If the price determined by Noti- 
fication of July 29, 1969 for Zone III, in 
which sugar mills of the petitioner-com- 
panies are situate, had been lower than 
the price determined by Notification of 
Mar^ 5. 1969 the petitioner-companies, 
obviously, would have been entitled to be 
paid the higher price on the ground that 
the supplies were to be paid for at the 
price which stood determined when ^lot- 
ment orders were issued to them. 

17. Another contention raised on be- 
half of the petitioner-companies was that 
sale of sugar could only be completed on 
delivery being made and the sale price 
must, therefore, have reference to the date 
of delivery and not the date of making an 
order under CL (f) of sub-section (2) of 
Section 3 of the Act. 

Ifi. The above submission Is part of the 
general ar/ument thdt the price which 
stands determined on the date of supply 
of sugar has to be paid to the producer 
rather tnan the price prevalent on .the 
date of making an order under Cl. (f) of 
sub-section f2) of S. 3 of the Act and 
which price is spedficaliy mentioned in the 
order as the price to A'hich the producer 
is entitled. As already discussed the date 
of delivery is not the material date. As 
the Central Government has the power to 
reouire any producer holding any stock 
of sugar to sell the whole or a specified 
part of the stock and to determine th? 
price to be paid to the producer therefor 
the date on which sale is completed or 
delivery of sugar is made is not the rele- 
vant date. For supplies made in pursu- 
ance of an order under Cl. (f) of sub-s. (2) 
of S. 3 of the Act the producer is only 
entitled to the price already determined, 
at ivhich he is required to make the sup- 
plies. A Bench of this Court had also held 
in Saraswati Industrial Syndicate Ltd. v. 
Union of India. Civil Writ No. 1218 of 
1957. D/- 10-10-1067 (Delhi) that the price 
determined from time to time Is not liable 
to adjustment on the basis of price deter- 
mined at the end of the crushing season. 

19. There being no merit In the writ 
petitions the same are dismissed with 
costs. The counsel fee for each case shall 
be o*Te*^5ed at Hs. 300/-. 

HARDY, J. : 20. I agree. 

Petitions dismissed. 
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AIR 1970 DELHI 261 (V 57 C 56) 
(HIMACHAL BENCH) 

OM PARKASH, J. 

Shiv Saran Dass, Petitioner v. Union of 
India, Defendant. 

Civil Revn. No. 19 of 1968, D/- 31-3- 
1970. 

(A) Railways Act (1890) (as amended in 
1961), S. 73 (new) — Effect of amendment 
— Liability of railway for loss of goods — 
[When onus of proof shifts on railway. 

Prior to the amendment in 1961 the res- 
ponsibility of the Railway Administration, 
with respect to loss, non-delivery etc, of 
the goods entrusted for carriage by rail- 
way was that of a bailee only. The am- 
endment made the liability as of a common 
carrier. (Para 11) 

Even when the railway administration 
can claim exemption from liability under 
any of the clauses of S. 73 (new) the 
burden is cast on the railway administra- 
tion to prove further that it had exercis- 
ed reasonable foresight and care in the 
^ carriage of goods. (Para 12) 

(B) Railways Act (1890) (as amended in 
1961), S. 77-C — Section does not refer to 
loss or non-delivery — Railway adminis- 
tration when can he absolved of itS' liabi- 
lity for short delivery. 

Section 77-C does not refer to loss or 
non-delivery of goods. It refers to damage, 
deterioration, leakage or wastage. To get 
itself absolved from liability for damage 
etc. the railway administration must prove 

(1) that the goods were defectively packed 

(2) that the defective packing was record- 
ed by the sender or his agent in the 
forwarding note (3) that the defective 
packing was not brought to the notice of 
the railway administration at the time of 
the delivery of the goods for carriage. 
S. 77-C does not absolve railway of its 
responsibility for short delivery. AIR 1960 
Fat 571, Dist. (as decided prior to 1961 

\ amendment). (Para 14) 

So, once loss, non-delivery or_ damage 
is proved, it is not for the claimant to 
establish negligence or misconduct on 
the part of the Railwav. _ (Para 12) 
Cases Referred: Chronological Paras 

(1960) AIR 1960 Pat 571 _(V 47), 

Sar.iug Prasad v. Union of 

India 15 

Chhabil Dass, for Petitioner; R. S. Phul, 
for Defendant. 

ORDER: — This rewsion petition is 
directed a,->ainat an order of the learned 
Judge, Small Cause Court, Simla where- 
by he dismissed a suit of the petitioner 
for the recovery of Rs 347-5!' paisa. The 
allegations of the petitioner, in the plaint, 
were as under ; — 

2. The petitioner is the sole proprietor 
of the firm Imown as Messrs. Dewan Chand 
Atma Ram, 47, the Mall, Simla. The 
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firm is _ dealing in wool and other goods. 
A consignment, containing one case of 
wool was sent to the petitioner by Bengal 
National Textile Mills Limited, Calcutta 
from Howrah, vide R. R. No. 052528 dated 
2-11-1964. Due to the misconduct and 
negligence of the Railway Administration, 
the above consignment reached Simla in 
a damaged condition. The petitioner had 
taken open delivery of the goods and it 
was found that 29 packets of Raj Hans 
knitting wool were short The shortage 
certificate was obtained from the Chief 
Goods Clerk on 15-12-1964. The certi- 
ficate was sent to the Chief Commercial 
Superintendent (Claims Branch), Kashmere 
Gate, Delhi along wdth the letter of the 
petitioner dated 22-12-1964 in which claim 
for shortage was made against the Railway 
Administration. On account of the mis- 
conduct and negligence of the Railway 
Administration, the petitioner suffered loss 
amounting to Rs. 347-56 paisa. The peti- 
tioner prayed that a decree for the re- 
covery of Rs. 347-56 paisa be passed 
against the respondent. Union of India. 

3. The suit was contested on behalf of 
the respondent. The respondent did not 
admit that the petitioner was the sole pro- 
prietor of the firm known as Messrs. Dewan 
Chand Atma Ram. The respondent did 
not deny that the consignment was booked 
at Howrah on the basis of R. R. No. 052528 
dated 2-11-1964. The respondent did not 
specifically deny the shortage in the con- 
signment. However, it pleaded that the 
shortage, if any, was not due to any negli- 
gence or misconduct on the part of tlie 
Railway Administration or its employees. 
The plea of the respondent was that the 
shortage, if any, was due to defective 
packing of the consignment at the time of 
booking. The respondent did not admit 
that the value of the goods, delivered 
short, was Rs. 347-56 paisa. The respon- 
dent also challenged the validity of the 
notice under Section 78-B Indian Rail- 
w'ays Act. The respondent pleaded that 
no notice under Section 80, Civil P. C., 
appeared to have been served. 

4. On the pleadings of the parties, the 
learned Judge, Small Cause Court for- 
mulated the following points for deter- 
mination: — 

1. Whether the plaintiff is the sole pro- 

prietor of the concern known as 
Messrs. Dewan Chand Atma Ram? 

2. Whether there was a short delivery 

of 29 packets of wool to the plain- 
tiff? 

3. What was the value of the goods 

delivered short? 

4. l\T)ether short delivery w'as the 

result of misconduct or negligence 
on the part of the Railway Adminis- 
tration? 

5. Whether such short delivery -was on 

account of defective packing of the 
consignment at the time of booking? 
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6. Whether the plaintiff served the re- 

Quisite notices under S. 7&-B of the 
Indian Railways Act and S. 80. Gvil 
P. C. before filing the suit? 

7. To what relief, if any, the plaintiff is 

entitled? 

5. The learned Judge. Small Cause 
Court found points 1, 2. 3. 5 and 6 in 
favour of the petitioner, points Nos. 4 and 
7 were decided against the petitioner and 
his suit was dismissed. 

6. Aggrieved by the dismissal of his 
suit, the petitioner has come up in revi* 
don. 

7. The learned counsel for the peti- 
tioner contended that the finding of the 
trud Court on point No. 4 was erroneous. 
The learned counsel argued that the trial 
Court had wrongly held that it was for 
the petitioner to prove negligence or mis- 
conduct of the Railway Administration. 
According to the learned counsel, the 
burden lay on the Railway Administration 
to furnish an explanation about ahort 
delivery. 

8. The learned counsel for the respon- 
dent controverted the contentions of the 
learned counsel for the petitioner. He 
also supported the order of the trial Coxut 
on the grounds decided against the res- 
pondent 

9. There Is unrebutted statement made 
on oath, of the petitioner that he was the 
sole proprietor of the concern, Messrs. 
Dewan Chand Atma Ram and that the 
value of the goods short delivered, indud- 
Ing sales tax, was Rs. 347-S6 pai^ The 
trial Court had accepted the statement 
There is absolutely no valid reason to take 
a different view. The findings of the trial 
Court on points Nos. 1 and 3 are upheld. 

10. Regarding short delivery, berides 
the statement of the petitioner, that 29 
packets were delivered short, there are 
letters Ex. P. 1. Ex. P. 5 and P. 7, 
showing that there was short delivery. 
Letter Ex. P. I was addressed to the Chief 
Commercial Superintendent, Claims 
Branch, requesting for the payment of 
Ra. 347-56 paisa for short delivery of 29 
packets. It .was stated in the letter that 
open delivery of the consignmenl was 
taken and that shortage certificate was 
obtained from the Chief Goods Clerk, 
Simla. That certificate was enclosed with 
the letter. No r^ly was received to this 
letter. The petitioner then sent the letter 
Ex P. 5 as a reminder. Ex P. 7 is the 
letter received by the petitioner from the 
office of the Chief Commerdal Superinten- 
dent Claims Branch. The letter asked .the 
petitioner to submit the original Trade 
Invoice. This letter did not question that 
there was short delivery of 29 padccts. 
The respondent did not produce any re- 
buttal evidence. As already stated, short 
delivery was not spedficaJly denied by the 
respondent in the written statement. It 


stood established that there was short 
delivery of 29 packets of wool 

11. So far as point No. 4 is concerned, 
the trial Court appears to have misunder- 
stood the legal position. The consignment 
had been booked and there was short deli- 
very in November-December 1964. The 
Indian Railways (Amendment) Act, 1961 
had effected far-reaching changes in the 
Indian Railways Act, as it stood before 
Prior to the Amendment Act, the respon- 
fiibihty of the Railway Administralioa 
with respect to loss, non-delivery etc. of 
the goods, entrusted for carriage by rail- 
way. was that of a bailee only. The am- 
endments, introduced by the Amendment 
Act. made the liability of the Railway Ad- 
ministration as of a common carrier. The 
new Section 73 of the Indian Railways 
Act provides — 

‘'Save as otherwise provided in this Act 
a railway administration shall be respon- 
rible for the loss, destructioa damage, 
deterioration or non-delivery, in transit of 
animals or goods delivered to the adminis- 
tration to ^ carried by railway, arising ' 
from any cause except the following, 
namely,— 

(a) act of God, 

(b) act of war, 

(c) act of public enemies, 

(d) arrest restraint or seLnire under 
legal process, 

(e) orders or restrictions imposed by the 
Central Government or a State Gov- 
ernment or by any officer or atrtco* 
rity subordinate to the Central 
Government or a State Govern- 
ment authorised in this behalf, 

• (f) act or omission or negligence of the 
consignor or the consignee or the 
agent or servant of the consignor or 
the consignee, 

(e) natural deterioration on or wastage 
in bulk or wright due to inherent 
defect, quality or vice of the goods. 

(h) latent defects. ] 

(i) fire, explosion or any unforeseen 

risk: 

Provided that even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have arisen from 
any one or more of the aforesaid causes, 
the railway adnunistration shall not be re- 
lieved of its responsibility for the loss, 
destruction, damage, deterioration or non- 
delivery uiilcss the admimstration further 
proves that It has used reasonable fore- 
sight and care in the carriage of the 
animals or goods.” 

12. It is clear, from a perusal of the 
above provisions, timt the Railway Ad- 
ministration Is responsible for loss, des- 
truction. damage, non-delivery etc of 
goods while in transit except in the cases 
where the cause of damage etc Is act of 
God, act of war etc Even when the Rail- 
way Admimstration can claim exemption 
from liability In any of the aforesaid 
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causes, the burden is cast upon the Bail- 
way Administration to prove further that 
it had exercised reasonable foresight and 
care in the carriage of goods. It follows 
that once loss, damages, non-deliveiy etc. 
is proved, the burden shifts on to the Rail- 
way Administration to prove that it is not 
liable. It is not for the claimant to esta- 
blish negligence or misconduct. 

13. In the present case, short deEvery 
of 29 packets was proved. It was for the 
Railway Administration to prove that it 
was not responsible for short deEvery. The 
plea of the respondent was that short deE- 
very was due to defective pacldng and the 
Railway Administration was not respon- 
sible for short deEvery under Section 77-C 
of the Indian Railways Act. That section 
reads: — 

"(1) "When any goods tendered to a rail- 
way administration to be carried by raE- 
way. — 

(a) are in a defedive condition as a con- 
sequence of which they are Eable 
to damage, deterioration, leakage or 
wastage, or 

(b) are either defectively packed or 
packed in a manner not in accord- 
ance with the general or special 
order, if any, issued imder sub-sec- 
tion (4), and as a result of such 
defective or improper packing are 
Eable to damage, deterioration, 
leakage or wastage and the fact of 
such condition or defective or im- 
proper packing has been recorded 
by the sender or his agent in the 

■ forwarding note, then notwithstand- 
ing anything contained in the 
foregoing provisions of this Chapter, 
the raEway administration shaU not 
be responsible for any damage, 
deterioration, leakage or wastage 
or for the condition in which such 
goods are avaEable for deEvery at 
destination, except upon proof of 
negEgence or misconduct on the 
part of the raEway administration 
or any of its servants. 

(2) When any goods deEvered to a rail- 
way administration to be carried by raE- 
way are foimd on arrival at destination to 
have been damaged or to have suffered 
deterioration, le^age, or wastage, _ then, 
notwithstanding anything contained in the 
foregoing provisions of this Chapter, the 
railway administration shaE hot be res- 
ponsible for the damage, deterioration, 
lealtage or wastage of the goods on proof 
by the raEway administration, — 

(a) that the goods were, at the tirne of 
delivery to the raEway administra- 
tion, in a defective condition or were 
at that time either defectively 
packed or packed in a manner not 
in accordance with the general or 
special order, if any, issued under 
sub-section (4) and as a consequence 
of such defective condition or defec- 


tive or improper packing were Eable 
to damage, deterioration, leakage or 
wastage, and 

rb) that such defective condition or 
defective or improper packing was 
not brought to the notice of the 
raEway administration or of any of 
its servants at the time of deEvery 
of the goods to the raEway adminis- 
tration for carriage by railway: 

Provided that fte raEway administration 
shaE be responsible for any such damage, 
deterioration, leakage or wastage E negE- 
gence or misconduct on the part of the 
raEway administration or any of its sei- 
vants is proved. 

(3) A raEway administration shaE not 
be responsible Under sub-section (1) or 
sub-section (2) for any damage, deteriora- 
tion, leakage or wastage ocemring after the 
expiry of the period of thirty days after 
the termination of transit as de^ed In 
sub-section (5) of S. 77. 

(4) The Central Government may, by 
general or special order, prescribe the 
manner in which goods delivered to a raE- 
way administration to be carried by raE- 
way shaE be packed.” 

14. It is to be noted that the aforesaid 
section does not refer to loss or non-deE- 
very of goods. It refers only to damage, 
deterioration, leakage or wastage. The 
present case is a case of short deEvery. It 
is, further, to be noted that the section 
lays down certain circumstances, to be 
proved by the RaEway Administration, 
before it can be absolved from its respon- 
sibiEty. The first circiunstance to be pro- 
ved is that the goods were defective^ 
packed. The second circumstance to be 
proved is that the fact of defective pack- 
ing -was recorded by the sender or his 
agent in the forwarding note. Under sub- 
section ( 2 ), it is to be proved that defec- 
tive packin" was not broucht to the notice 
of the RaEway Administration at the 
time of the deEvery of goods for carriage. 
ReEance was placed, on behaE of the res- 
pondent, on the note made on R. R. No. 
052528 dated 2-11-1964. The R. R. is 
marked as Ex. P. W.l/J. ihe note referred 
to is not decipherable on the R. R. The 
note was quoted in the vuitten statement 
and was also put to the petitioner when 
he had appeared as his own \vitness. The 
note shows that the packing was defective. 
But there is no evidence that the fact of 
defective packing was recorded by the 
sender in the forwarding note. The note 
made on Ex. P. \V. 1/1 is a clear proof of 
the fact that defective pacldng was within 
the knowdedge of the servants of the Rail- 
way Administration. In the circumstances 
of the case the respondent was not absolv- 
ed from responsibility for short delivery 
under Section 77-C of the Indian Raihvays 
Act, 

15. The trial Court had placed reEance 
on Sarjug Prasad Ishwar Purbey v. 
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Union of India. AIR 1960 Pat 571. That 
case ia distinsuishable from the present 
case. That case was decided imder the 
Indian Railways Act as it stood before 
its amendment by the Railways (Amoid- 
ment) Act, 1961. Further, that was a 
case where the goods had been booked on 
owner’s risk rate. In the present case, 
the goods had been booked on railway 
risk rate. 

16. For the reasons stated above, I 
am of the opinion that the learned Judge, 
Small Cause Court was in error in hold- 
ing that the petitioner had failed to prove 
that short delivery was the result of mis- 
conduct or negligence on the part of the 
Railway Admini^ration. As the petition- 
er had established short delivery of 
goods, the burden shifted on to the Rail- 
way Administration to prove that it was 
not responsible for short delivery. The 
respondent has failed to discharge that 
burden. It waa, therefore, liable to pay 
Rs. 347.56 paisa to the petitioner for 
short delivery of goods. 

17. Point No. 6. formulated by the 
trial Court, remains to be dealt with. 
The copy of the claim submitted to the 
Railway Adndnistration, is Ex. P-1. The 
copy of the notice under Section 80. Code 
of Civil Procedure, Is Ex P-3. The learn- 
ed cotmsel for the respondent failed to 
point out any defect in the claim or m 
the notice. The finding of the trial Court 
on point No. 6 is upheld. 

18. The result Is that the decision of 
the learned Judge, Small Cause Court 
dismissing the sidt of the petitioner is 
not in accordance •^th law and is errone- 
ous. It is set aside. ITie revision peti- 
tion is allowed and the suit of the peti- 
tioner for the recovery of Rs. 347.56 paisa 
with costs of both 'he ^urts is decreed 
against the respondent. 

Petition allowed. 
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Prabhati Chuni and others. Appellants 
V. State, Respondent. 

Criminal Appeals Nos. 99 to 102 of 
1969, D/- 13-7-1970 against Order of 
Asst. S. J. Delhi, D/- 31-7-1969, 

(A) Criminal P. C. (1898), S. 339 fl) 
Proviso — Joint tri^ of accused forfeit- 
ing pardon. 

Accused, tendered pardon, refuring to 
give eridence Tor prosecution — Refusal 
results in forfeiture of pardon as it 
amounts to wilful concealment of facts 
essential for prosecution — Accused can- 
not be joinllv tried with other accused 
In the case. AIR 1954 SC 616 & AIR 
1960 Madh Pra 63. Relied on: 1906-4 Cri 
LJ 142 (All) & AIR 1924 Mad 391. Held 

no longer good law. (Paras 17, 18) 
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(B) Criminal P. C, (1838), S. 537 — 
Failure of justice. 

Accused, forfeiting pardon, jointly tried 
with other accused in contravention of 
proviso to S. 339 (1) and his confessional 
statement used against the others — 
Other accused are prejudiced thereby — 
Trial prejudices accus^ al» as it de- 
prives him of opportunity to plead that 
he has complied with condition of pardon 
— Conviction of all accused must Ire set 
aside. (Para 18) 

Cases Referred : Chronological Paras 
(1960) AIR 1960 Madh Pra 63 (V 47) 

= 1960 Cri LJ 238. State of 
Madhya Pradesh v. Dalchand 
Hardayal 34A 

(1954) AIR 1954 SC 616 (V 41) = 

1954 Cri LJ 1638, A. J. Peiris v. 

State of Madras 14A, 16 

(1924) AIR 1924 Mad 391 (V 11) = 

25 Cri LJ 210, Basireddi Narappa 
V. Emperor 15 

(1906) 4 Cri LJ 142 = ILR 29 All 
24. Emperor v. Budhan 15 

Charanjit Talwar, Amicus Curiae, for 
Appellants. 

TODGMENT!— Hukam Sineh. Eal 
KIshan, Ram Singh. Rattan. Lekhan and 
Prabhati alias Parshadi were tried by 
Shri Jagdish Chander, Assistant Sessions 
Judge. Delhi They were alleged to have 
committed dacoity on the night between 
the 21st and the 22nd October. 1965, 
while armed with deadly weapons. In the 
bouse of Neel Kanth in Radhapuri Colony, 
Hukam Singh. Ram Stngh, Rattan and 
Prabhati alias Parshadi wrere found guillT 
under Section 397 of the Indian Penw 
Code and each one of them was sentenced 
to seven years rigorous imprisonmenL 
Bal Kishan and Lekhan \vere given bene- 
fit of doubt and were acquitted. 

2, Four separate appeals were filed ^ 
the convicted persons, w'hich were regis- 
tered as Nos. 99, 101 and 102 of 1969. 

Z, V. WAy TOAv.tirap;??! tbai cip. tiA 
night of the occurrence Neel Kanth was 
sleeping in a room of his house. His wife 
and their five children, including Geeta 
a girl of about 19 years of age. were In 
an adjoining room. The elder brother of 
Geeta. Hamesh Chander. was Iring in a 
separate room which had no door 
fihuttersi 

4. Hamesh Chander fP.W, 3), at about 
11-30 in the night, heard the sound of 
some persons jumping over a wall of the 
compound. He saw that ten or twelve 
men were entering the verandah of the 
house out of whom two persons came to 
his room and gave lathi blows to him on 
his left ear due to which he became un- 
conscious. During the trial Hukam 
Singh and Rattan Singh were Identified 
by him as the persons who had entered 
his room. He also stated that his marri- 
age had been fixed for November 1965 
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and. therefore, sarees and jewellery has 
been purchased. A ring and some sarees 
purchased by him from his earnings were 
mentioned to have on them the initials of 
“EC”. 

5. The evidence given by Neel Kanth 
(P.W. 4) was that on hearing the sound 
of footsteps in the courtyard of his house 

. he peeped out of a window and saw seven 
or eight persons in the open verandah. 
He asked them as to who they were to 
which they replied that they were police- 
men. Those persons were then stated to 
have broken open the door of his room 
and to have given him and his wife, who 
had in the meantime come there from the 
adjoining room, lathi blows. According 
to him he became unconscious and only 
regained consciousness on the next day 
in a hospital. 

6. The version of Geeta (P.W. 1) was 
that when the dacoits broke open the 
outer door of her father’s room four or 
five of them gave lathi blows to her father 
and two of them took out her mother in 

t the verandah where she was caused in- 
jmnes. She also stated that on being 
threatened she removed her Ballis (ear 
rings) and handed those over to the 
dacoits who then started removing boxes 
from a shelf (parchhati) in the room 
where she and some others had been 
sleeping. From her father’s room a box 
and an attache case containing ornaments 
and sarees were removed. It was added 
by her that the dacoits also gave beating 
to a chowkidar who was lying outside the 
house and when they had left she went 
to Ariim Nagar for help. Someone in 
that colony telephoned to the police and 
when the police arrived she made a 
report (Exhibit P.W. lA) about what had 
happened. 

7. Lajwanti (P. W. 2), wife of Neel 
Kanth. supported the prosecution version. 
According to the above-named witnesses 

i the dacoits had torches with them in the 
light of which they could be seen. 

8. It so happened that in connection 
with the investigation of some other 
dacoity case Inspector Bhim Singh, who 
in the year 1965 was posted as Station 
House Officer Nangloi, arrested on Octo- 
ber 31, 1965 Hukum Singh. Earn Singh. 
Bal Kishan and one Earn Saran alias Eam 
Charan from old Delhi main Eailway 
Station. On the same day Hukum Smgh 
was alleged to have made a disclosure 
statement and then to have taken th® 
police to village Barondi to the houses of 
Eattan and Lakhan. From the search of 
their houses certain articles were recover- 
ed including sarees. Another disclosure 
statement dated November 16, 1965 was 
attributed to Hukum Singh resulting m 
the recovery of one handkerchief con- 
taining certain articles from a corner of 
the Jhuggi of one Babu Bawaria in \dllage 
^bhupura. One of the recovered arti- 


cles was the gold ring having the initials 
of Eamesh on it. On December 12, 1965 
Hukum Singh was as well stated to have 
made a confessional statement before 
Shri Sat Narain, Sub-Divisional Magis- 
trate, Shahdara Circle. 

9. The story of Neel Kanth, Eamesh 
and Lajwanti receiving injuries at the 
hands of dacoits is beyond doubt and 
finds corroboration from medical testi- 
mony. _ The only matter agitated before 
the trial judge and in appeals was about 
the identity of the alleged dacoits. 

10-11. The appellants not being re- 
presented Shri Charanjit Talwar, Advo- 
cate, agreed to act as amicus curiae and 
argued the cases with ability. It was 
urged by him that Hukum Singh had 
been tendered pardon under provisions of 
Section 337 of the Code of Criminal Pro- 
cedure which was duly accepted by him 
and he could not be tried jointly with the 
other accused. The joint trial was stated 
to have caused prejudice. On merits as 
well it was submitted the case was not 
free from doubt. 

12. The record of the case shows that 
on February 24, 1966 the police had pro- 
duced Hulcam Singh before Shri E. Jain, 
Additional District Magistrate, Delhi, for 
being tendered pardon. The Additional 
District Magistrate after recording the 
statement of Hukam Singh passed an 
order under Section 337 of the Code of 
Criminal Procedure, tendering pardon on 
the condition of his making fiill and true 
disclosure of the whole of the circum- 
stances within his knowledge relative to 
the offence of dacoity and the offenders 
concerned therein wliether as principals 
or abettors. The Additional District 
Magistrate had also read over and ex- 
plained the order tendering pardon to 
Hukam Singh who accepted the pardon 
on the conditions contained in the order. 

13. On March 1, 1966 Hukam Singh 
was produced before Shri Suldi Eaj 
Bahadur, Sub-Divisional Magistrate, 
Sadar Bazar, Delhi, for his statement 
being recorded. He, however, expressed 
his unwillingness to make any statement. 
The Sub-Divisional Magistrate, there- 
fore, directed him to be produced before 
the Additional District Magistrate for 
"further orders”. The Additional Dis- 
trict Magistrate, on March 8, 1966 can- 
celled the pardon which had been ten- 
dered on February 24, 1966 by remark- 
ing that Hukam Singh had stated before 
him that he did not want to be an ap- 
prover. 

14. Section 339 of the Code of Crimi- 
nal Procedure provides that where a par- 
don has been tendered under Section 337 
and the Public Prosecutor certifies that 
in his opinion any person who has accept- 
ed such tender, has either by wilfully 
concealing any facts essential or by giv- 
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Ins false evidence, not complied with the 
condition on which the tender was made, 
suA person may be tried for the oSence 
in respect of which the pardon was so 
tendered or for any other offence of 
which he appears to have been guilty In 
connection with the same matter. A pro- 
viso to sub-section (1) of this section, in- 
serted by Act 18 of 1923. enjoins that 
such person shall not be tried jointly 
with any of the other accused and that 
he shall be entitled to plead at such trial 
that he has complied with the conditions 
upon which such tender was made, in 
which case it shall be for the prosecution 
to prove that such conditions have not 
been complied with. 

I4A In A J. Peiris v. State of Mad- 
ras. AIR 1954 SC 616 Ghulam Hassan. J., 
while delivering the judgment on behalf 
of himself and Chief Justice Mahajan 
and Bose, J. observed that tte moment 
pardon was tendered under Section 337 
of the Code of Criminal procedure the 
accused must be presumed to have been 
discharged whereupon he ceases to be 
an accu^ and becomes a witness. The 
Madhya Pradesh High Court in State of 
Madhya Pradesh v. Dalchand Hardayab 
AIR 1960 Madh Pra d3 held that though 
Section 339 does not expressly say as to 
how the approver is to be treated if he 
refused to give evidence on behalf of the 
prosecution impliedly It is obvious that 
the holding back of his evidence amounts 
to wilfully concealing the facts which 
are essential lor the prosecution. It was 
further held that an approver where he 
gives false evidence or is unwilling to 
step in the witnes-s box on behalf of the 
prosecution forfeits his pardon and can 
be tried for the oflence in respect of 
which he v/as tendered pardon but ac- 
cording to the proviso to sub-section (1) 
of Section 339 of the Code of Criminal 
Procedure the approver cannot be tried 
jointly with the other accused in the 

15. The learned counsel for State 
relied upon Emperor V. Budhan, 1906-4 
Cr LJ 142 fAlll and Basireddi Narappa v. 
Emperor. AIR 1924 Mad 391. In the first 
of the above mentioned cases an accused 
who had an opportuniW of cross-examin- 
ing the prosecution witnesses was ten- 
dered pardon on condition of his making 
a true disclosure but after accepting that 
pardon he refused to make any statement 
saying that he knew nothing. The hlagis- 
trate revoked the parfon and committed 
him to the Court of Session along with 
the other accused. A Bench of the Alla- 
habad High Court held that there was 
no illegalitv in the Magistrate’s proce- 
dure. In the other case the Madras High 
Court took the vdew that when an accused 
person rejects the conditional pardon 
tendered to him and refused to give evi- 
dence as an approver before he is put Into 
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the box, his action does not amount to 
forfeiture of his pardon so as to make 
hla case fall imder Section 339 and bar 
his joint trial with the other accused per- 
sons. The acceptance of the pardon. It 
was considered, should continue in force 
till the accused actually gives evidence 
and then if he forfeits the pardon by not 
making a fuU and true disclosure of facts 
within his knowledge he shoxild be sepa- 
rately tried, 

16. With great respect, It seems to me, 
that after the insertion of the proviso to 
sub-section (1) of Section 339 of the Code 
of Criminal Ihrocedure the view taken in 
the cases relied upon by the learned 
counsel for State can no longer be accept- 
ed as laying down the correct law. The 
dictum l^d down by their Lordships of 
the Supreme Court in the case of A J, 
Peiris. AIR 1954 SC 616 does not support 
that view. A H. Khan. J. £a the case oi 
Dalch^^ AIR 1960 Madh Pra 63 referred 
to above, dissented from the case of Basi- 
reddi Narappa. AIR 1924 Mad 391 and 
in that connection made the following 
observations:— 

**The learned Judges of the Mai^ 
High Court no doubt have taken a vi^ 
that when an accused person rejects the 
conditional pardon tendered to him and 
refused to ^ve evidence as an approver, 
his action does not amount to forfeiture 
of his pardon so as to make his case fali 
under Section 339. and that In the w- 
cumstances there is no bar to his joint 
trial with the other accused persona It 
seems that there was conflict of opinion 
as to whether an approver, who 
broken the condition of pardon could be 
tried {for the offence for which he was 
tendered pardon) along with other accu^ 
ed or not. This controversy was resolved 
bv the enactment of Proviso 
added to clause 1 of sub-section (1) oi 
Section 339 of the Criminal Procedure 
Code in year 1923. Perhaps the 
tion of the learned Judges of the Mad^ 
High Court was not directed towards tne 
proviso, which had been incorporated a 
few months earlier. 

Moreover, in examining the dictum 
on merits, tiie view of the learned Judges 
that while rejecting the pardon, the ac- 
cused does not forfeit his pardon, requl^ 
reconsideration. If the rejection of the 
pardon bv the approver does not amount 
to forfeiture of his parfon {as stated by 
the learned Judges of the Madras High 
Court) then the pardon continues and if 
the pardon continues, he can be tried 
neither jointly nor separately for any 
offence. Anyway, the proviso which was 
added to Section 339(1) by the Amend- 
ment of 1923 sets all doubts at rest and 
it is now clear that an approver who has 
reriled from his promise to make a full 
and true disclosure of facts within hla 
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knowledge, cannot now be tried jointly 
with other accused in the case.” 

•17. Once the pardon was tendered and 
was accepted by Hukam Singh he ceased 
to be an accused and became a witness 
as obseiwed in the above referred to 
Supreme Court case. Thereafter he could 
not be tried jointly with the other accused 
and could only be tried for the offence in 
respect of which the pardon was tender- 
ed or for any offence of which he may 
have appeared to have been gi^ty in 
connection with the same matter" in ac- 
cordance with the provisions of Section 
339 of the Code of Criminal Procedme. 

18. Obviously the trial of Hukam 
Singh jointly with the other accused was 
against the provisions of the proviso to 
sub-section (1) of Section 339' of the Code 
of Cr imin al Procedure. As an ^eged 
confessional statement made by Hukam 
Singh was also taken into consideration 
against the other appellants they were 
obviously prejudiced.' Hukam Singh was 
also prejudiced by the joint trial as he 
was deprived of the opportunity of plead- 
ing that he had complied with the condi- 
tions upon which tender was made. The 
conviction of the appellants cannot, there- 
fore, be sustained. The appellants hav- 
ing already been in custody for nearly 
five years even a retrial would not be in 
the interest of justice. 

19. On merits as well the case against 
the app^ants is not altogether free from 
doubt. The night on which the occur- 
tence took place was admittedly a dark 
one. Tke house of Neel Kanth had yet 
to be provided with electric connection 
and there were no other lights. The 
glimpses which the inmates of the houses 
had in the momentary flashes of torch 
lights, at a time when they were natural- 
ly greatly agitated, could not normally 
enable them to pronerly identify the 
dacoits. It was probably for that reason 
that ih the report made by Geeta only a 
very general description of the dacoits 
was given. 

20. The confessional statement of 
Hulcam Singh was recorded on December 
24, 1965 by Shri- Sat Narain, Sub-Divi- 
sional Magistrate. On the day Hukam 
■ Singh was arrested a disclosure statement 
was alleged to have been made by him 
which almost amotmted to a full confes- 
sion. If Hukam Singh was prepared to 
make a clean breast of everything on 
October 31. 1965 then it is not clear why 
he should not have shown his willingness 
to malce a confessional statement before 
a Magistrate for about two months. At 
any event the possibility of the confes- 
sional statement haying been rnade in 
view of some promise for tende:^_g par- 
don to liim can also not be eliminated. 
Considering all the circumstances of tlie 
case it is difficult to hold the confessional 
statement to have been made voluntarily. 
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go far as identification of Hukam Singh 
during the trial was concerned that too, 
m my opinion, was not such on which a 
conviction may be safely based. The 
disclosure statement alleged to have been 
made on November 16. 1965, is also not 
free from suspicion. 

21. Though Parbhati was identified by 
Geeta and Lajwanti but there is no other 
evidence to connect him with the alleged 
offence. The position of Ram Singh is 
almost similar. So far as Rattan is con- 
cerned he was not identified by any one 
during the identification parade. 

22. The conviction of the appellants 
for committing dacoity along with others 
while being armed with deadly weapons is 
not altogether free from doubt The 
joint trial of Hukam Singh and the other 
accused was also irregular and against 
the provisions of the proviso to sub-sec- 
tion (1) of Section 339 of the Code of 
Criminal Procedure and in fte circum- 
stances of the case has caused prejudice. 
The appeals are, therefore, accepted and 
the conviction and sentence of each of the 
appellants are set aside. 

Appeals allowed. 
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Bishan Dass Mehta and others, Peti- 
tioners V. Union of India and others, Res- 
pondents. 

C. W. No. 33-D/ of 1961, D/- 24-4-1970. 

(A) Prevention of Food Adulteration 
Act (1954), Section 2 (v) — ’Food’ — Test 
to determine — Definition wide enough to 
include Katha (Catechu). 

In order that an article should be food 
within the meaning of the Act it is not 
essential that it must be an article which 
is consumed by human being as such 
Katha is admittedly used in composition 
of Pan and, therefore, would be govern- 
ed by the definition of food given in Sec- 
tion 2(v) of the Act. To constitute food 
what has to be seen is whether the article 
in question is usable and enters into the 
composition or preparation of food which 
is taken by human beings. The definition 
is worded in a very wide lanauage and 
would govern any article which enters 
into the composition or preparation of 
human food and would cover any flavour- 
ing matter and condiments. AIR 1955 
NUC (All) 169 & (1918) 88 UKB 441, 
ReL on. (Paras 15. 16) 

(B) Constitution of India, Art. 22C — 
■Who can apply — Person aggrieved — 
IFrit petition by mere dealers in katha 
challenging validity of Rule prescribing 
certain standards of quality for manufac- 
ture of katha on ground that they were 
impossible of attainment — Petitioners 
c annot make such grievance which con- 
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cems only persons engaged in manufac- 
ture of katha. (Para 20) 

(C) Prevention of Food Adulteration 
Buies (1355>, B. 5, Appendix B, Item A-21 

— Standard prescribed for katha cannot 
be said to be impossible of attainment 

— Buie is not ultra vires on ground that 
it is unreasonable and high. (Para 20) 
Cases Referred : Chronological Paras 
(1955) AIR 1955 NUC (All) 1G9 

(V 42) = 1954 All LJ 612, Chitar 
hlal V. State 18 

(1952) AIR 1952 SC 335 (V 39) = 

1952 Cri IJ 1406, State of Bom- 
bay V. Virkumar Gulabchand 
Shah 5 

(1918) 88 LJKB 441 = 120 LT 120, 
Sainsbury v. Saunders 16 

(1894) 1 QB 304 = 63 LJMC 41. 

James V. Jones 17 

N D. Bali and Roshan Lai, for Peti- 
tioners; K. S. Chawla, for Respondents. 

ORDER ; — The question that arises in 
this petition is whether Katha is included 
\nthin the meaning of iTevention of Food 
Adulteration Act, 1954 (hereinafter re- 
ferred to as the Act) and whether Item 
A-21 of Appendix B of Rule 5 of the Pre- 
vention of Food Adulteration Rules. 1955 
(hereinafter referred to as the Rules) is 
ultra vires of the Act and the Constitu- 
tion of India. 

2. In this petition under Article 226 of 
the Constitution of India prayer is made 
lor a writ restrainmg the respondents, 
Union of India and the Delhi Municip^ 
Corporation. Delhi, from interfering tvith 
the petitioners’ trade of Katha (Catechu) 
and from enforcing the restrictions laid 
down in Item A-21 of Appendix B under 
Rule 5 of the Rules framed under the 
Act 

3. The petitioners are members of the 
Katha Dealers Association. Delhi and 
they are commission agents and whole- 
sale merchants of the raw material from 
which Katha of various qualities for dif- 
ferent purposes is manufactured. It is 
alleged that Katha represents two vari- 
eties of Catechu derived from the heart- 
wood of the Khair tree and the raw mate- 
rial of Katha is manufactured from those 
trees. It is also alleged that making 
Katha fit for edible purposes better aun- 
ties of raw material are. Put into s huge 
quantity of water and boiled and strained 
trough thin dotK It is this Idnd of 
solution which is applied as a paste along 
with lime on betel leaves used for chew- 
ing. It is alleged that Katha is never 
eaten or consumed as food. It is stated 
in the petition that the Central dovem- 
ment by means of Notification dated 14-7- 
1956 added Item A-21 in Appendix B of 
Rule 5 of the Rules prescribing the stand- 
ard laid douTJ for edible Katha. It la 
stated that the standard prescribed In the 
said Rules is of the highest possible qua- 
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lity and it is impossible to conform to the 
standard. It is stated that the respon- 
dents have started checking up the sto^ 
of Katha with the wholesale dealers and 
seizing the same if it is not in accordance 
with the prescribed standard laid down 
under the Rides. This is said to be in 
violation of the Fundamental Bights of 
the petitioners and it is claimed that the 
Buies are ultra vires of the Act and sub- 
articles (5) or (6) of Article 19 of the 
Constitution of India. It is also stated in 
the petition that Item A-21 in Appendix 
B of Rule 5 of the Rules had been fram- 
ed without previous publication and with- 
out laying it before the Houses of Parlia- 
ment as is required by the Act. It is 
stated that no Katha in the market con- 
forms to the prescribed standard and the 
tests made by the Public Analyst on some 
of the samples of Katha are given In an- 
nexures P-1 to P-3 to the petition. 

4- This writ isetition was admitted on 
31-1-1961. Along with the said writ peti- 
tion a stay application namely C.M. 225-D 
of 1961 was filed. But apparently it was 
not pressed at the time the matter came 
UP before the Motion Bench. Later on 
CM H51-D of 1961 was filed in which 
it was stated that the respondents have 
taken samples of Katha and were threat- 
ening to seize stocks of Katha and have 
also started prosecution of the petitioners. 
It was stated that tlie next date of hear- 
ing of the case was 17-7-1961 and a prayer 
was made for restraining the respondents 
from enforcing the impugned restrictions 
against the Katha dealers of Delhi and 
from prosecuting the petitioners. Ex 
parte stay of proceedings was ordered by 
Gosain J. on 17-7-1961. Harbans Singh 
J. on 24-1-1962 confirmed the stay given 
by Cosain J. and ordered that the main 
twtition be expedited and heard, if pos- 
able. during February, 1962. 

5. Return was filed on behalf of 
pondent No. 1 ie.. Union of India by Dr. 
M S. Chadha, Deputy Director General 
of Health Services dated 28-11-1961. It 
was maintained that Katha and Cutch do 
npt represent two varieties of Catechu 
derived heartwood of the Khair tree, 
Katha is crystallised from the heartwood 
extract whereas Cutch represents the 
residual product obtained after Katha is 
separated. It w’as stated that Katha Is 
not a raw material and is mainly used by 
panw'alas by only mixing water and mak- 
ing a paste out of it or by straining it 
and then boiling the residue to a paste. 
It was maintained that Katha is food or 
at any rate an adjunct to food. It was 
stated that the minimum standards of 
quabty for catechu have been prescribed 
by the Central Government in exercise of 
the power vested in them, vide Clause (b) 
of sub-section (1) of Stetion 23 of the Act 
It was denied that the draft rules regard- 
the standards of catechu were not 
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publ^hed or were not placed before the 
Parliament. It was specifically stated 
that the rules regarding the standards of 
quality were published on 14-7-1956 after 
consultation with the Central Committee 
of Food Standards. The said copies of 
notifications were laid on the table of the 
Lok Sabha and the Raiya Sabha on Aug- 
ust_ 3, 1956 and August 5, 1956. It was 
maintained that the petitioners had not 
stated the correct facts before this court 
and the petition was liable to be dismissed 
on this groimd alone. It is stated that 
the quality of tree does not materially 
affect the quality of the product. Katha 
is usually extracted during the winter 
season and, therefore, the question of 
season does not arise. It is strongly 
maintained that Katha obtained by in^- 
genous process can be as good and pure, 
if not superior, as the machine made pro- 
duct. It is asserted that the standards 
prescribed in appendix B of Rule 5 of 
the Rules are the minimum standards 
required for Katha which form the major 
bulk of the good quality products in the 
country. It was denied that the standard 
was of highest possible quality, Katha 
sold by the petitioners was food within 
the meaning of the Act. It was further 
stated that large stock of heayily adulte- 
rated Katha is lying with the petitioners 
for sale and does not conform to the pres- 
cribed standards and that the Goyernment 
is entitled to enforce the proyisions of the 
Act and the Rules. It is denied that there 
is any invasion of the Fundamental Rights 
of the petitioners or that the Rules were 
in any case ultra vires. It is also sub- 
mitted that the Act provides for the cog- 
nizance of offence under the Act and the 
proper remedy for the petitioners is to 
make a proper defence when the penal 
action is taken against them. 

6, The petitioners also filed C.M. 
502-W of 1970 in which certain documents 
were filed. One of the documents, anne- 
xure P-6 was said to have been the report 
of a sub-committee issued by the Indian 
Standard Institution. This sub-commit- 
tee is said to have recommended that 
there should be three grades of Katha 
namely grades 1, 2 and 3. It was _ said 
that this committee was of the opinion 
that the standard laid down for Katha in 
the Rules is highly unreasonable and 
did not relate to the facts as they exist. 

7. A reply v/as filed on behalf of the 
respondent by Shri D. S._ Chadha, Assis- 
tant Secretary (P.F.A.), Directorate Gene- 
ral of Health Services and it_ was main- 
tained that Katha entered into human 
consumption vdth Pan which is ordinarily 
taken by human beings. It _ was also 
maintained that the sub-committee men- 
tioned by the petitioners is not a sub- 
committee of the Central Government for 
food standards but is a sub-committee of 
the Indian Standard Institution. It was 


denied that the sub-committee has ever 
opined that the standard laid down for 
Katha in the Rides is highly unreasonable 
and did not relate to the facts. It was 
stated that the method of sampling given 
in Indian Standard Institution Publication 
had no relevancy to the case. The method 
to be adopted for sampling of the food 
for the purpose of the Act was laid down 
by the Rules and it is these methods 
alone which are to be followed, 

8. Mr. Bali, the learned counsel for 
the petitioners raised the following points 
before me: — 

1. that Katha is not a food within the 

meaning of the Act and hence no 
prosecution or action can be taken 
against the petitioners in pursu- 
ance of any provisions of the Act 
and the Rules. 

2. that the standards prescribed for 

Katha are impossible of fulfilment 
and are unreasonable and, there- 
fore, standard A-21 of Appendix 
B of Rule 5 of the Rules is ultra 
vires. 

9. It is necessary to mention that 
though in the petition grievance has been 
made that the addition of A-21 of Appen- 
dix 'B’ of Rule 5 of the Rules was bad 
because it had not been framed after pre- 
vious publication and after laying it be- 
fore the Parliament, no arguments were 
addressed by Mr. Bali on this point, and 
rightly so because there was categorical 
assertion in the written statement that 
the draft rules were duly published and 
were also laid on the table of the Parlia- 
ment. In view of that fact Mr. Bali did 
not challenge the vires of the Rules on 
this ground. 


10. Before I deal with the arguments 
of Mr. Bali it is necessary to reproduce 
the relevant provisions of the Act and 
the Rules. Section 2(v) of the Act defines 
'Food’ as follows: — 

"Food, means any article used as food 
or drink for human consumption other 
than drugs and water and includes: — 

(a) any article which ordinarily enters 
into, or is used in the composition 
or preparation of human food, and 

(b) any flavouring matter or condi- 
ments.” 


11. Section 7 of the Act reads as fol- 
lows: — 

"No person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute; — 

(i) 

(ii) 

(iii) 

(iv) 

(v) any article of food in contravention 
of any other prowsion of this Act 
or of any rule made thereunder.” 

12. Section 16 provddes for penalties 
if any person sells or manufactures for 
sale any article of food which is adulte- 
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rated or which Is in contravention of any 
provision of this Act op any of the Rules 
made thereunder. 

13. In exercise of the power conferred 
by sub-section (2) of Section 4 and sub- 
section (1) of Section 23 of the Act, the 
Central Government has framed the 
Rules known as the Prevention of Food 
Adulteration Rules, 1955. Rule 5 of the 
Said Rides reads as under. — 

“Standards of quality of the various 
articles of food specified in Appendix B 
to these rules are as defined in that ap- 
pendix.” 

14. Appendix B. to wWch a reference 
U made in Rule 5 provides in A-21 the 
standard prescribed for Catechu and the 
Bt^dard to which it is to conform and 
is as follows: — 

"A-21. Catechu (Edible) shall be the 
dried aqueous extract prepared from the 
heartwood of Acacia catechu. It shall be 
free from infestation, sand, earth or other 
dirt and shall conform to the following 
standard: 

(a) 5 ml of 1 per cent aqueous solution, 
and 0.1 per cent, solution of ferric am- 
monium sulphate shall Rive a dark ^een 
colour, which on the addition of sodium 
hydroxide solution shall chaste to purple. 

(b) when dried to constant weight at 
100“ C, it shall not lose more than 12 per 
cent of its weight 

(c) Water Insoluble residue (dried at 
100“ C) shall not be more than 25 per cent 
by its weight. 

(d) Alcohol Insoluble residue in 90 per 
cent alcohol dried at 100“ C — not more 
than 30 per cent by weight. 

(e) Total ash on dry basis-not more 
than 8 per cent by weight (Water in- 
soluble matter shall be determined 
boiling water). 

(f) Ash insoluble in Hcl not more than 
0.5 per cent on dry wdght baas." 

15. It is quite clear from the prori- 
sions reproduced above that before the 
petitioners could be prosecuted under the 
Act and the Rules they must be held to 
have violated the proidrions of the Act 
and the Rules. Mr. Bali contends that 
provision of this Act or any of the Buies 
Katha is not food and, therefore, the Rule- 
down any standard for Katha. His con- 
TT>atrinf« authorities should not have laid 
tention is that if food as defined In the 
Act does not cover Katha then standard 
prescribed by A. 21 of Appendix B of 
Rule 5 of the Rules is ultra vires of the 
Act and the petitioners, therefore, amid 
not be proceeded with. His main argu- 
ment, therefore, is that Katha is not food 
as defined in the Act. Mr. Bali submits 
that an article of food must be an artide 
which is us^ as a nutrition for the body 
pnfi it must be a tiung which one eats for 
the development of body. Ho submits 
that Katha Is not eaten by human beings 
dther as a nourUhment or lor the stren- 


gth of the body and it is. therefore, not 
food. According to Mr. Bali, the essen- 
tial criterion to determine whether any 
artide is food or not is to see whether 
that article is consumed by the human 
body for one of the two purposes of 
nutritions or for the stregthening. He 
has in this connection referred me to a 
decision of the Supreme Court In State of 
Bombay v. Virkumar Gulabchand Shah, 
AIR 1952 SC 335. But that case In my 
opinion goes against the contention of Mr. 
Bali. 

In that case the question called for 
determination was whether Turmeric was 
’foodstuff’ within the meaning of clause 3 
of the Spices (Forward Contracts Prohibi- 
tion) Order, 1944. read with Section 2(a) 
of the Essential Supplies (Temporary Po- 
wers) Act, 1946. 'Iheir Ijord^ps held 
that keeping in view the object of the 
legislation Turmeric fell within the defi- 
nition of 'foodstufT. It has to be remem- 
bered that definition of fo^ Is not to be 
taken in the abstract but it will depend on 
the contexts and the background whether 
the definition should be narrow or wid& 
In the context of the Prevention of Food 
Adulteration Act. the purpose of which 
is to prevent adulteration of all aitides 
which are used for human consinnptioa 
it would be consistent with the object of 
the Act to give wider meaning to the 
definition of food in the Act The defini- 
tioQ of food also In the Act specifically 
means not only an artide used as food 
drink but includes any artide which 
ordinarily enters into or is used for the 
Composition or preparation of human 
food. This definition supports the res- 
pondents’ contention that in order that 
an article should be food within the 
meaning of the Act it is not essential that 
It must be an article which is consumed 
by human being as such. It would still 
^ food within the meaning of the Act if 
this article enters into the preparation of 
hconan fyod. Admittedly Katha by Itself 
Is not an artide which is consumed by 
human being but it cannot be denied that 
Katha is an extremely important and 
essential component of Pan. No one can 
deny that Pan is taken by lakhs of people 
In our country, and Katha which Is an 
essential component cannot, therefore, be 
held to be other than fo^ According to 
Mr. BaU, simply because Katha is not 
taken by human being separately it can- 
not be said to be food within toe mean- 
ing of the Act, but it is not the correct 
Way of looking at the things, as Supreme 
Court said in the case refen^ to above : 

"Even In a popular sense, when one 
asks another, "Have you had your food?” 
one means the composite preparations 
which normally go to constitute a meal- 
curry and rice, sweetmeats, pudding, 
cooked vegetables and so forth. One does 
not usually think separately of the diffe- 
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rent_ preparations enter into their 

making, of the various condiments and 
spices and vitamins, any more than one 
would think of separating in his mind the 
purely nutritive elements of what is 
eaten from their non-nutritive adjuncts. 

So also, looked at from another point 
of view, the various adjimctS of what I 
may term food propgr which enter into 
its preparation for human consumption in 
order to make it palatable and nutritive 
can hardly be separated from the ptirely 
nutritive elements if the effect of their 
absence would be to render the particular 
commodity in its finished state unsavoiury 
and' indigestible to a whole class of per- 
sons whose stomachs are accustomed to a 
more spicely prepared product.” 

16. The definition of food specifically 
mentions that even those articles which 
are used in the preparation of articles 
are to be considered as articles of food. 
The mere fact, therefore, that Katha by 
itself is not consumed by human being is 
not determinative of 'the matter. Ka'tha 
is admittedly used in composition of Pan 
and, therefore, would be governed by the 
definition of food given in Section 2(v) of 
the Act. To constitute food what has to 
be seen is whether the article in question 
is usable and enters into the composition 
or preparation of food which is taken by 
human beings. The definition is worded 
in a very •wide language and would 
govern any article which enters into the 
composition or preparation of human 
food and would cover any flavouring 
matter and condiments. In Sainsbury v. 
Saunders, (1918) 88 LJKB 441 the ques- 
tion that came up for consideration was 
whether tea was food. The que^on was 
whether tea would be food v.dthin the 
meaning of the expressions used in cer- 
tain pro\dsions of Defence of the_ Reato 
Regulations read with 'the New Ministries 
and Secretaries Act of 1916 which em- 
powered the Food Controller to regulate 
'the food supply of the coxmtry’ and the 
'supply and consumption and production 
of food’. Avory J. held that tea comes 
within the expression of food as used in 
statute and in regulation. Salter J. also 
agreed that tea was food ■within the mean- 
ing of the Act of 1916. Now it would be 
seen that tea by itself is not consumed 
by human beings. It is_ not food in the 
sense that it is not nutritious nor ■will it 
add to the amount of tismes in the body 
of the person who drink it nor can a per- 
son live on it. Thus the tert wWch Mr. 
Bali propounds that an article in order 
to be food must be one which is nutriti- 
ous or helps in developing the tissues of 
the body of human being inapplicable in 
the case of tea and yet learned Judges 
Avory and Salter JJ. held that tea_ wns 
food. I cannot see any distinction in 'the 
proposition why on a parity of reasoning 
Katha should not be held to be food wth- 


m the meaning of the Act Mr. Bali also 
''referred to the definition of Katha as 
given in the Wealth of India, a Dictionary 
of India Raw Materials and Industrial 
Products which is as follows: — 

"Cutch has long been used in Indian 
medicine. According to Dymock, War- 
den md Hooper, (1,557), Sanskrit ■writers 
mention two varieties, dark and pala 
The latter is katha, the medicinal variety 
Katha is regarded as astringent, cooling 
and digestive, useful in relaxed conditions 
of the throat mouth and gums also in 
cough and diarrhoea. Externally it Is 
employed as an astringent and as a cool- 
ing application to ulcers, boHs and erup- 
tions on the skin. Katha also enters into 
a number of compound preparations and 
a few prescriptions are given by Bird- 
wood (50). 

It is an indispensable ingredient of pan 
preparations. In combination •with lime, 
it gives the characteristic red colouration 
resulting from the che-wing of pan. Con- 
tinued use is said to cause blackening of 
teeth.” 

17. This definition also mentions that 
Katha is an indispensable ingredient of 
Pan preparation. It is thus obvious that 
this definition does not advance the argu- 
ment of Mr. Bali on this point. It can- 
not, therefore, be accepted that simply 
because Katha is not taken as an edible 
article, it cannot amount to food. This 
way of defining the term food was not 
accepted in the case reported as James v. 
Jones, (1894) 1 QB 304 where Hawkins 
J. held as follows: — 

"We do not, however, in anything we 
have said intend to convey it as our 
opinion that nothing can be deemed to be 
an article of food unless it be made up 
into an eatable or drinkable form and fit 
for immediate use, for we have no doubt 
that the substantial and requisite mate- 
rials for malting, and which are to form 
part of the unadulterated article when 
made, e.g., fiom:, butter, salt, mustard, 
pepper & C. are articles of food; for 
though nobody would ordinarily dream 
of eating tliem alone, yet they are arti- 
cles intended to form substantial compo- 
nents of articles of food, or to be eaten as 
adjuncts thereto.” 

18. I may also mention that it has 
been held in Chitar Mai v. State, AIR 1955 
NUC (All) 169 that 'Definition of food is 
wide enough to include Katha as aiticle 
of food’, ■within the meaning of Section 2 
of U. P. Prevention of Adiilteration Act 
(6 of 1912). 

19. The first contention of Mr. Bali, 
therefore, is devoid of merits and is re- 
jected. 

20. The second contention of Mr. Bali 
was that the standards prescribed in A.21 
of Appendix B of Rule 5 of the Eule.s are 
impossible of attainment and the Rule 
must be held to be ultra vires. It was 
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not, however, made dear how the said 
Buie %vas said to be impossible of fulfil- 
ment All that was suggested was that 
Katha is mainly prepared by indigenous 
method. The st^dards laid down can- 
not be attained and if these standards are 
to be held to apply then many persons 
who are earning their livelihood by 
manufacturing Katha by indigenous 
method will be thrown out One answer 
to this contention is that the present writ 
petition has been brought by persons who 
are dealers and not by those who are 
engaged in the manufacture of Katha. 
They, therefore, cannot make a grievance, 
if any. which is concerning those persons 
who are engaged in the manufacture of 
Katha. That apart it has been spedfi- 
cally denied in the returns that the stand- 
ard prescribed in the Rules and Appen- 
dix by indigenous method does not mean 
that the prescribed standard cannot be 
fulfilled. No material has been placed on 
record by the petitioners m any way to 
substantiate this bald contention. In the 
absence of that therefore it cannot be 
held that the standard prescribed in A-21 
of Appendix B of Rule 5 of the Rules is 
in any manner unreasonable restriction 
on the rights of the petitioners to carry 
on their trade. 

In this connection It Is well to remem> 
ber that the petitioners are stated to be 
prosecuted for violation of the Rules and 
it will always be open to them In the ap- 
propriate proceedings to show by evi- 
dence that the standard prescribed is 
impossible of performance. In the ab- 
sence of any material on record it is not 
possible to hold that the standard pres- 
cribed is unreasonable or very high. The 
petitioners had filed along with their 
petition annexures P-1 to P-3 to show 
the report that the public analyst had 
found from some of the tests that he 
made of Katha obtained from Uie market 
that it was adulterated. Those have been 
fifed by the pefffioners with a view to 
show that not only the Katha dealt with 
fay the petitioners but the KaUia found 
in the market was adulterated and this 
with a view to support their case that the 
standard prescribed was ,unreasonabIe. 
The petitioners had also fii^ annexure 
P-6 along with C.hL 502-W/of 1970 whiA 
was said to be a report of the sub-cem- 
mittee issued by the Indian Standard In- 
stitution which sub-committee had re- 
commended three grades of the Katha. 


A reference to P-6 and the relevant por- 
tion will shoiv that table 1 sboivs the re- 
auirements for Katha for grade 1. grade 
2 and grade 3 and lays down different 
characteristics that it should possess. Re- 
port P-1 shows that it is said to be adulte- 
rated due to excess of moisture by 4 3% 
and excess of ash insoluble in Hydro- 
chloric aad by 0.84%. Similarly P.2 is 
said to be adulterated due to 1.2% excess 
of ash insoluble in Hydrochloric acid, and 
P-3 is said to be adulterated due to excess 
of 1.2% ash insoluble in hydrochloric acid. 
The standard by which it has been judged 
is laid down in A.21 of Appendix B of 
Rule 5 of the Rules as reproduced above 
If reference is made to P.6, the documents 
filed bv the petitioners it will be seen that 
the requirements laid down for grades 1, 
2 and 3 in item No. 1 are 12% on drying 
by weight. This corresponds to what is 
given in Cl. (b) of A.2I. Similarly Item 6 
of page 6 of P 6 gives the requirement of 
acid insoluble ash percent by weight as 
0.5 for grade 1 and 0 5 for both grades 2 
and 3. A comparison of CL fO of A.21 
will show that 0S% is given there as 
being common to all grades. This com- 
parison will shew that of these two itero^ 
the standard laid down in A.2I is almost 
similar to the standard whi<^ according to 
the petitioners has been suojested by the 
sub-imminittee of Indian Standard Institu- 
tion. It is quite obvious, therefore, that 
if a sub-committee in which the petitioners 
have faith has itself recommended the 
standard for some of the characteristic 
for Katha in almost similar terms as laid 
down in A,21, the challenge to the said 
Rules as being unreasonable and impos- 
able of alignment is futile and without 
any justification. Jfr. Bali was not able 
to mve any cogent reason how the said 
Rule A-21 can be considered to be ultra[ 
vires. Challenge to this ground also 
fails. 

21. The result is that there is no merit 
in the petition and the same is, therefore 
dismissed with costs. The prosecution had 
been stayed for all these years and the 
counsel for the parties have not been able 
to tell me in which court the prosecutions 
are pend^. I. therefore, thought it pro- 
per to direct the parties through thek 
counsel to appear before the Chief Judi- 
cial Magistrate on 1S-5-I970. 

Petition dismissed. 


END 
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not accompanied by a certificate of the Com- 
missioner to the effect that the appellants 
had deposited \vith him the compensation 
payable. The compensation had been de- 
posited earher with him by the appellants 
on 14th January, 1969. The app^ came 
up for hearing on 2nd July, 1969, when it 
was pointed out by this Court to Mr. Ataide 
Lobo, learned Counsel for the appellants, 
that the memo of appeal was not accompani- 
ed by the required certificate of the Com- 
missioner. Mr. Lobo thereafter made an ap- 
plication on 8th August, 1969, seeking per- 
mission to place the certificate on the re- 
cord. This application was later followed by 
an affidavit sworn by him on 17th August, 
1969. In that affidavit it was affirmed that 
the appellants had sent him the certificate 
along with their letter dated 15th January, 
1969, but on account of a mistake of his 
office, it was not attached to the memo of 
apped. 

According to Mr, Kakodkar, learned coun- 
sel for the respondent, in absence of the cer- 
S- tificate, there was really no appeal in law on 
^ 6th February, 1969, under Section 30 (1). 
In other words, the appeal was not compe- 
tent. It was for the first time on 8th August; 
1969, that the certificate was produced and 
by this time, continues Mr. Kakodkar, the 
appeal became barred by limitation under 
sub-section (2) of Section 30. Mr. Lobo, in 
his turn, submits that the appellants had de- 
posited compensation before the period of 
limitation prescribed, and a mere omission 
to attach the certificate -with the memo of 
appeal on 6th February, 1969, is not fatal 
to the maintainability of the appeal. He also 
submits that assuming it is, even then this 
is a good case for condoning the delay in 
filin g the certificate under Secb'on o of the 
Limitation Act. 

4. The third proviso has been construed 
in a number of cases and Mr Kakodkar re- 
lies on the principles enunciated thereunder, 
"{ The first case cited by him is Nandy v. 
G. M. E. I. Rly., AIR 1934 Cal 435. In 
this case the compensation awarded was not 
deposited when the memo of appeal was 
filed. The preliminary objection taken was 
that the appeal is not maintainable, inas- 
much as in the absence of compensation de- 
osited, no appeal lay from the order passed 
y the Commissioner. This objection was up- 
held. The learned Judges of the Calcutta 
Hi^ Court observed: — 

“The principle of the secb'on appears to 
me to be that if the appeal be such that 
by it the workman’s riglit to the compensa- 
bon awarded to him is placed in jeopardy, 
security for the workman must be provided 
for by the deposit of the amount of com- 
pensabon and such a deposit would be «- 
senbal to the maintainability of the appeal.” 

The second case is Bhurangya Coal Co. v. 
Salrebjan, AIR 1936 Pat 299. This decision 
also is by a Division Bench. The facts of 
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this case are that the order awarding com- 
pensabon was passed on 27th August, 1951. 
The appeal was filed on 9th November, 1951. 
It was then barred by limitabon. 'Therefore, 
an applicabon for condonabon of delay as 
provided by sub-secbon (3) was filed, along 
wth the memo of appeal, wherein it was 
stated that a certificate had been applied for. 
The Patna High Court, on hearing the ap- 
plicabon, condoned the delay and thereafter 
admitted the appeal. The certificate was not 
even filed on that day. It was produced 
for the first time in the Court on 16th Janu- 
ary, 1955 in the course of the hearing of tire 
appeal. It was argued on behalf of the 
workman that the appeal was barred by 
limitabon and, as such, it should be dis- 
missed in limine. The learned Judges after 
considering the earlier decision of their Court 
in Ramnivas v. Marian, AIR 1951 Pat 260, 
said: — 

“ the proviso to Secbon 30 (1) 

of the Act on a true construction demands 
that the certificate should be filed along with 
the memorandum of appeal as an essential 
part of it. In other words, an appeal as 
contemplated by it cannot be said in law to 
be an appeal unless it is accompanied with 
the aforesaid certificate of the Commissioner. 
If that is the iiMort of the proviso, which, 

I think, it is difficult to resist on its langu- 
age, then the filing of a memorandum of ap- 
peal cannot by itself amount in law to a 
formal presentation of an appeal unless the 
memorandum of appeal is accompanied with 
the certificate referred to in that Proviso. 
That being so, I think it has to be held that 
the appeal as presented here is time-barred. 
But on the facts of this case and on the 
submissions made by Mr. Chatteqi as to the 
circumstances in which the certificate could 
not be filed earlier, though it was secured 
long before, I think it is a fit case in which 
the delay in filing the certificate should be 
condoned under Section 30 (3) of the Act” 

The earlier decision also was by a Division 
Bench of the Patna Hi^ Court. This deci- 
sion is reh'ed upon by Mr. Lobo and, it 
would not be out of place, to reproduce the 
relevant passage therefrom: — 

“On the language of the secbon it is 
doubtful whether when an appeal has been 
filed witliin the period of limitation allow- 
ed by law, it would be time-barred merely 
because it is not accompam'ed %vith a certi- 
ficate by the Commissioner to the effect that 
the appellant has deposited with him tlie 
amount payable under the order appealed 
against. It says that no appeal by an em- 
ployer rmder sub-clause (a) shall lie unless 
the certificate is given. In other w'ords, if 
the certificate is not produced at some .stage 
before the hearing of the appeab the appeal 
will not be entertained. The limitation of 
60 days applies to the preferring of an ap- 
peal. It is no doubt true that the certifi- 
cate in question may be a very material 
document wliich the law enjoins to bo filed 



130 Goa [Pr. 4] ChowBule & Co. v. Fdiddate Qetley J. C.) A.L IL 


in order that fiie appeal may be entertained, 
but I feel doubtful whether merely because 
of the non-productioa of fliis certificate nvith- 
in die period of limitation the appeal will 
become barred." 

The delay in fliis case was condoned by 
the learned Judges of the Patna Hi^ Court 
.on the ground that the appellant should be 
given benefit of the perioa taken in securing 
a certified copy of the order passed by the 
Commissioner, This decnsion expresses 
doubts, apart from the conrideration that it 
was really not necessary to have expressed 
any opinion- In any case it is obiter, 

Sada Ram v. Chhotu Ram, AIR 1957 Him 
Pra 26, is the third ease cited by Mr. 
kar. The order passed by the Commissioner 
awarding compensation was dated I6th 
March, 1955. The memo of appeal was 
presented on 7di May, 1935, that is. svithin 
the period of lunitadon after excluding the 
peric^ of 37 days taken in obtaining a certi- 
fied copy of tto order. It was, however, 
unaccompanied by a certificate of dep^t. 
The period of limitation prescribed expired 
on 21st June, 1953, On 20th May, 1935, 
the Deputy Registrar granted the appellants 
10 days’ t^e to produce the certificate. On 
7th Tune, 1953, their counsel stated that he 
could not conUct them aod therefore he 
asked for three weeks’ further time to pro- 
duce the certificate. The compensation was 
finally deposited ivith the Commissioner on 
5th July, 1935, that is. 14 days after the 
expiry of the period of limitation prescrib- 
ed. leamea Judicial Commissioner came 
to the conclusion that the appellants had 
made out no case for condonation of the 
delay under Section 5 of the Limitation Act. 

It argued on behalf of the appellants 
that since the appeal had been presented 
within the period of hmitation. the delay in 
producing the certificate could not affect 
competency of the appeal. This argument 
was not accepted. The learned Judicial Com- 
missioner expressed the opinion that a memo 
o! appeal by an ewpiayer presented nifhiit 
the period of hmitation, but unaccompanied 
by a certificate of deposit issued by the 
Commissioner, will not save hmitation. In 
vimv of the particular facts found, the delay 
in producing the certificate was not condon- 
ed because the appellants were regarded as 
neghgent 

The fourth case cited by Mr, Kakodkar is 
Bihar Journals Ltd. v. Nityanand, AIR 1959 
Pat 112. In this case the application under 
Section 5 of the Limitation Act for condo- 
nation of the delay in filing a certifksile was 
made on 1st August, 195S Along walh that 
application, certificate was produced on 29lh 
March. 1955. The memo of app^ was also 
filed on that day, and along with it, a cdialan 
indicating deposit xvas produced. The appli- 
cation for condonation of the delay in pro- 
ducing certificate was rejected as suffioeot 
cause had not been made out within 


meaning of the said Section 5. The learned 
ijudges said: — 

“In our opinion this is not a sufficient 
ground for condoning the delay made by the 
petiffoners in filing ie appeal. We should 
also refer to the fact that this appeal came 
up for hearing before a learned Single Judge 
on the 11th February, 1958, and even on 
that day the appellants had not taken steps 
for procurmg me certificate from the Com- 
missioner and no application for condoning 
the delay was filed Before the learned Sin^e 
Judge." ^ 

The fifth case cited by Mr. ]^akodkar — and 
the last on this topic — is C. E. Corpora- 
tion V. Dorai Raj, AIR 1960 Orissa 39. This 
decis/on by a Single Judge after considering 
the pnnciples enunciated in the Calcutta 
case and the two Patna cases of 1951 and 
1956 cited earlier, held that the appeal was 
not maintainable under Section SO (1). In 
this case memo of appeal was not accom- 
panied by a certificate and the preliminary 
ob/ectioa that the appeal did not lie in ab- 
sence thereof was sustained. The argument 
that the third proviso was mandatory and 
not directory was accepted by the learned 
Judge. 

In reaching this oraedusfoo, (he learned 
Judge also referred to the decision of the 
Supreme Court in Kamarafa Nadar v. iTunfu 
Thevar, AIR 1958 SC 687 wherein the mean- 
ing of S. 117 RraresentatioQ of the People Act 
1951, was elucidated by the Supreme Court 
Section 117 provides that the petitioner shall 
enclose inth the petition a Covemmcjit Trea- 
sury receipt showing that dmsit of 1,000/- 
nipees has been made by him cither io a 
Government Treasury or In the Reserve Bank 
of India in favour of the Secretary of the 
Hection Commission as security for tlie costs 
of the petition. The question for considera- 
tion before the Supreme Court xvas whether 
the words "in favour of the Secretary to the 
Election Commission’ are ’‘mandatory in 
character". 

Bhagwati, J., speaking for the Supremo 
Oaurt, said that they were directory m cha- 
racter. In the words of the Supreme ^urt:- 

"\Vhaf is of the essence of the proviriim 
contained in Section 117 is that the peti- 
tioner should furnish security for the costs 
of the petition, and should enclose along 
with the petition a Government Treasury 
receipt showing that a deposit of one thou- 
sand rupees has been made by him either in 
a Covemment Treasury or in the Reserve 
Bank of India, is at the disposal of the Eleo- 
tion Commission to be utimed by it in the 
manner authorised by law and is under its 
control and payrable on a proper applfcatioa 
being made in that behalf to the Election 
Comm&sion or to any person duly authoi^ 
ed by it to receive the same, be he the 
Secretary to the Election Commission or 
one else. If. therefore, it can be shown by 
evidence led before the Election Tribunal 
sbi> the Govemmeut Treasnry receipt ct 



1970 


Chovv^e & Co. V. Felicidate (Jetley J. C.) [Prs. 4-71 Goa 131 


file chalan whicli was obtained by the' peti- 
tioner and enclosed by him along v.>itb his 
petition presented to the Election Commis- 
sion was such that the Election Commis- 
sion could on a necessarj' application in 
that behalf be in a position to realise tlie 
said sum of rupees one thousand for pay- 
ment of the costs to the successful part)’' it 
would be sufBcient compliance unth the re- 
quirements of Section 117. No such literal 
compliance with the terms of Section 117 is 
at all necessary as is contended for on behalf 
of the appellant before us.” 

The requirement of enclosing a Govern- 
ment Treasury receipt, however, was regard- 
ed as essential to the maintainability' of the 
election petition rmder Section 81 of this 
Act. This had to be fulfilled absolutely. 
The said Section 117 was relied upon by 
the Orissa High Court by way of analogy'. 
The Patna case of 1959 also relies on the 
Calcutta case. 

Coming back to the third prowso, it is 
true that it does not expressly declare what 
shall be the consequence of non-compliance, 
but from its language and the object, the re- 
qtiirement of a certificate is essential to the 
maintainability of the appeal. There is an 
implied nullification for disobedience that an 
appeal ■will not lie in absence of a certificate. 
The object is to assme a workman that he 
■will receive the compensation awarded to 
him in case an appeal fails. An appeal 
postpones his right to receipt of compensa- 
tion awarded. It places in jeopardy this 
right and hence the above legislative safe- 
guard. An absolute prorision has to be 
obey'ed e.xacfly unlike a directory pro^Wsion 
which has to be obeyed subslantiallv. I 
agree diat the third proriso is mandatory 
and, in absence of the certificate in tliis 
case, this Court uill not have jurisdiction to 
deal witli the appeal. This ■view is techni- 
cal and may cause hardship, but it cannot 
be helped. 

In Ohene Moore v. Akesseh Tay'ee, ATE 
1935 PC 5, Lord Atkin, a celebrated Judge, 
delivering speecli on behalf of the Judicial 
Committee, observed: — 

“After ail, it is to be remembered that 
all appeals in this country' and elsewhere 
exist merely by' statute and unless the sta- 
tutory' conditions are fulfilled no jurisdiction 
is given to any' Court of Justice to enter- 
tain them 


It is quite true that their Lordships, as every 
otlier Court, attempt to do substantial jus- 
tice and to avoid technicalities; but their 
Lordships, like any otlier Court, are bound 
by' tile statute law and if the statute law 
say's, there shall be no jurisdiction in a cer- 
tain event, and that event has occurred, 
then it is impossible for their Lordships or 
for any' other Court to have jurisdiction.” 

5. Tlie third proriso having not been 
complied with, a further question arises whe- 


fcr the delay in producing the certificate 
after the memo of appeal was filed should 
be condoned. The important consideration 
in this case is that tlie amount of compen- 
sation awarded had been deposited u'ith the 
Commissioner before tlie memo of appeal 
had been filed within tlie period of lirm'tation 
prescribed. The certificate had also been 
obtained before the memo of appeal was' 
filed, but due to a mistake on the part of the 
office of Mr. Lobo, learned Counsel, it was 
not produced along irith the memo of ap- 
peal. There is therefore no negligence in 
this case. The appellants have made out a 
sufficient cause for condoning the delay' in 
producing the certificate irithin the meaning 
of Section 5 of the Limitation Act. It is a 
fit case for e.xercising discretion in their 
favour. It is weU settled that the words 
“suflScient cause” in this section should re- 
ceive hberal construction so as to advance 
substantial justice when no negligence nor 
inaction nor want of bona tides is imputable 
to the appellant (Dinabandhu v. Jaclunioni, 
AIR 1954 SC 411). Each case has to be 
judged on its own merits and circumstances, 
the decisions in other cases being illustra- 
tive. The delay' is accordin^y condoned. 
The appeal is competent 

6. The second preliminary objection rais- 
ed by Mr. Kakodkar is tliat no substantial 
question of law is involved in this case in 
terms of the first proviso to Section 30 (1) of 
the Act and, tlierefore, the appeal filed is 
not maintainable. The first proviso say's: — 

“Prorided that no appeal shall lie against 
any order unless a substantial question of 
law is involved in the appeal and, in the 
case of an order other than an order such 
as is referred to in clause (b), unless the 
amount in dispute in the appeal is not less 
than three himdred rupees.” 

We are not concerned in this case with 
the order referred to in Clause (b). The 
amount in dispute in the appeal is more tlian 
Rs. 300/- and, tlierefore, it is necessary for 
the appellants to satisfy this Court tliat a 
substantial question of law is involved in 
this appeal. Mr. Kakodkar contends that/ 
in the memo of appeal no such plea is taken, 
but I am not inclined to view this omission 
seriously' provided the appellants can satisfy 
the Court on facts foimd that the appeal 
involves a substantial question of law. It 
may' be convenient to consider tins aspect 
of the matter after the merits of the appeal 
are discussed. 

7. The facts found by' the Commissioner 
and also gathered from tlie evidence record- 
ed fay him are: — (1) that tlie deceased was 
in the employment of the appellant for a 
period of 15 years before his deatli; (2) that 
tliere ■was no quarrel between him and tho 
respondent widow before he left for tho 
barge; (3) tliat he asked the respondent to 
look after the sick child in his absence 
before he left for tho barge; _ (4) that the 
deceased was not in the habit of taking 
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drinks, nor was he seriously sick at any Bme; 
(5) that the deceased started the engine of 
the barge before it left Sirigao at abo>it 
9 p.m. on 22nd May, 1967; (6) that flie 

deceased «’as on the barge upto 10-30 pan. 
and he was last seen by Waman Shambu 
Porob leaving the wheefhouse at that tim^ 
(7) that the deceased did not inform Waman 
Shambu Porob as to why be was leaving the 
wheel-house; (8) that there ^vas a strong wmd 
and the barge wras found joltinm (9) that 
on inquiry, it was found later ttiat the de- 
ceased %vas missing; (10) that there was no 
latrine or lavatory in the barge for the crew 
to ansNver calls of nature; (11) that the deck 
of the barge is one foot wide and the metal 
guard runs round from inside the deck and 
that the members of the crew answer calls 
of nature sithng on the deck and catching 
the metal guard; (12) that there was no 
quarrel or ill-feeling between the deceased 
or any other member of the cre^v before he 
was found missing from the barge, (13) that 
the deceased was not seen by any member 
of the crew falling into the sea; (14) that 
corpse of the deceased was found next 
day at about 4 p.m , (15) that there were 
very few cases of members of the crew fall- 
ing from the barges into the sea by acci- 
dent; (16) (hat (here wore no marks of vio- 
lence on his corpse and, accordmg to medi- 
cal evidence, death was due to drownmg. 
In view of these facts, is the inference drawTi 
by the Commissioner — “it is highly pro- 
bable that the deceased during the cotuse 
of his employmeot accidentally fell from the 
barge into the sea resulting in his death” — 
reasonable ? 

8. It is common ground that the onus 
is no the respondent to prove that the ac- 
cident arose out of and in the course of em- 
ployment, This she can prove cither by 
direct evidence or from inferences drawn 
from the facts found. The death by drown- 
ing proves that the deceased fell from the 
barge into the sea. It is not the case of the 
appellants that he committed suicide or was 
murdered. There is a presumption against 
suicide Bender v. Owners of S. S. /Cent. 
(1909) 2 KB 41 C. A. p. 45 The accident 
occurred on the barge and therefore sve are 
not concerned with the doctrine of notional 
ertensfoa, as in S. S. Manufacturing Co. v. 
B.ii Valu Baja, AIR 1958 SC 881, and B. E. 
S. T. Undertaijng v. Mrs- Agnes, AIB 1964 
SC 193. 

In the latter ease, after ren’eiving some 
leading English decisions, Suhba Rao, J. (as 
be then w'as), dehVering majority judgment 
observed that the Courts are agreed that 
the employment does not necewardy end 
when the “dosTO tools” signal is given or 
when the svorkman actually leaves the work- 
shop where he is working. There is a 
nobonal extension at both the entry and rait 
by time and space. 

The language of Section S (1) of the Art 
"if personm injury is caused to a workman 


accident arising out oF and in the course 
his employment” — is similar to 
language employed in the English Work- 
men’s Compensation Act, 1925 and the 
NaHonaj Insurance (Industrial Injuries) Act 
1946. In Weaver v. Tredegar Iron and Coal 
Co- Ltd,, (1940) S All ER 157 (at pages 163 to 
165) cited by the Supreme Court, the House 
of Lords after reviesving the case law in 
England cave a xvider meaning to the con- 
cept of duty. Lord Porter, while dealing 
with the test of duty, observed at p. 179.— 

“The man’s work does not consist solely 
in the task which he is employed to per- 
form. It includes also matters incidental to 
that task. Times during which meals .are 
taken, moments during which the man is 
proceeding towards his work from one por- 
tion of his employer’s premises to another, and 

periods of rest may be included 

. • The ques- 

tion is not, I think whether the man was on 
the employer’s premises. It is rather whe- 
ther he was within the sphere of area of his 
employment." 

As, stated earlier, the deceased was not 
seen ii> this case by any member of the 
barge falling from the barge into the sea. 
There is no evidence that before his fall 
he did some work for his own benefit untfr 
lalcd to his employment, and that he con- 
travened some statutory regulations or Ins- 
tructions by his employers or by the Tindel, 
The doctrine of “added peril" also has no 
application in this case, arart from the fact, 
as pointed out by Lord Denning M. R , in 
R. V. Industrial Injuries Commissioner, (1S6G) 

I All ER 97 C. A. that, "the house of ^rdi 
itself in 1959, in Harris v. Associated Port- 
land Cement Manufacturers Ltd, (1938) 4 
All ER 851 had to throw over •— I use the 
word deliberately — the whole doctrine al 
“added peril" which the House itself enun- 
ciated in Lancashire and Yorkshire RJy, Co. 
V. Ilighley, (1917) AC 352 in 1917, and in 
Stephen v. Cooper, (1929) AC 570 in 1929". 
There is also no evidence that the deceased 
fell into the sea because he was drunk. 
There is, on the contrary, evidence to show 
that he svas not given to drinking. 

According to Mr. Lobo, the place of the 
duty of the deceased has to be confined to 
the engine room and not beyond it, and, 
therefore, when the deceased left the wheel- 
house and the engine room it cannot be said 
that he was on duty when he fell down. 
This argument takes a very narrow view of 
the place of duty. The entire barge was his 
pface of du^, A member of a shipping 
company while at sea is conrimiously in the 
course of his employment. (See Ualsbury’s 
Iaws of England, Srd Edition Vol. 27 P- 
$05). 't’lfh a greater force it can be said 
that a member of a barge, on a barge, while 
at sea, is continuously in the course of his 
employment. 1 have no doubt that when the 
deceased fell from the barge, he svas within 
the sphere of area of his employment, la 
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other words, the accident arose in the co’jrse 
of his empIo>'nient, but this, by itself, is not 
enough. It is also necessary to prove that 
it arose out. of his employment. This is a 
case of unexplained drowning and, in this 
connection, my attention is drawn by Mr, 
Kakodkar to Mackinnon Mackenzie and Co., 
Pvt. Ltd. V. Ibrahim Mahommed Issak, Civil 
Appeal No. 850 of 1967= (reported in 1969-2 
see 607), decided by the Supreme Court 
on 14th August, 1969. This decision cites 
some cases of unexplained drowning in 
England. Ramaswami, J., goeaking for the 
Supreme Court, construed the words “acci- 
dent arising out of and in the course of his 
employment” thus: — 

“The words “in the course of the em- 
ployment” mean “in the course of the work 
which the workman is employed to do and 
which is incidental to it”. The words ‘aris- 
ing out of employment” are imderstood to 
mean that “during the course of the em- 
ployment injury has resulted from some risk 
incidental to tlie duties of the service, which, 
unless engaged in the duty owing to tlie 
master, it is reasonable to believe the work- 
man would not otherwise have suffered”. In 
other words there must be a causal relation- 
ship between the accident and tlie employ- 
ment. The expression “arising out of em- 
ployment” is again not confined to die 
mere nature of the emplo>Tnent. The ex- 
pression applies to employment as such — lo 
its nature, its conditions, its obligations and 
its incidents. If by reason of any' of those 
factors the workman is brought ivithin the 
zone of special danger the injury would be 
one which arises ‘out of employment’.” 

As regards the burden of proof. His Lord- 
ship said: — 

“On the one hand the Commissioner must 
not surmise, conjecture or guess; on die other 
hand, he may draw an inference from the 
proved facts so long as it is a legitimate in- 
ference. It is of course impossible to lay 
down any rule as to the degree of proof 
which .is sulBcient to justify an inference 
being drawm. but die evidence must be such 
as would induce a reasonable man to draw 
it.” 

9. The cases of unexplained drowning in 
England cited by die Supreme Court are: — 
Kerr or Lendnim v. Ayr. Steam Shipping 
Co. Ltd., (1915) AC 217; (1909) 2 KB 
41; Marshall v. Owners of S. S. “Wild 
Rose”, (1909) 2 ICB 46; Rice v. Owmers of 
Ship “Swansea Vale”, (1912) AC 2-38; Catten 
v. Limerick Steamship Co., (1910) 2 IR 561; 
Rourke v. Hold and Co., (1917) 2 IR Rep. 
SIS at 321; Simpson v. L. M. and S. Rly. 
Co., (1931) AC 351; and Rosen v. S. S. 
“Quercus” (Oumers), (1933) AG 494. 

The facts of these cases as mentioned by 
the Supreme Court may be recalled. They 
are interesting. In Kerr’s case, the steward 
of a ship in harbour was lying in his bunk, 
when be was told by his Captain to prepare 


tea for the crew. He was shortly afterwards 
found missing, and the next day his dead 
body, dressed in his underclothes only, was 
found in the sea near the ship. The bul- 
warks were 3 feet 6 inches above the deck. 
The steward was a sober man, but was sub- 
ject to nausea. Murder and suicide were 
negatived by the Arbitrator, who drew the 
inference that the deceased left his bunk, 
went on deck, and accidentally fell over- 
board and was drowmed. He accordingly 
held that the accident arose out of and^in 
the course of his employanent as steward, 
The Court of Sessions reversed his decision 
on the ground that there w’as no ewdence 
to support it. The House of Lords, by a 
majority, upheld the decision of the Arbitra- 
tor on the ground that, although upon the 
evidence it was open to him to have taken 
a different view, his conclusion was such as 
a reasonable man could reach. 

In Bender’s case, 1909-2 KB 41 the chief 
cook on board a steamship fell overboard 
and was drowned while the ship was on the 
high seas. He was seen at 5-25 a.m. look- 
ing over the side; 5-30 a.m. was his usu^ 
time for turning out; and he was last seen 
at 5-35 a.m. going aft. The weather was 
fine at the time. It was daylight. The ship 
was steady, and there was no suggestion that 
tlie duties of tlie deceased would lead him 
into any danger. There was a 4' rail and 
bulwark all round the ship and there was 
no evidence to show how the deceased had 
fallen overboard. The County Court Judge 
drew the inference tliat his deatli was caused 
by an accident arising out of and in the 
course of his employment, but the Court 
of Appeal held tliat there was no evidence 
to warrant such an inference. Cohens-Hardy 
M. R., pointing out that, although it was 
conceivable that he might have been engag- 
ed on some ship’s work, it was equally con- 
ceivable that he had been larking or had 
committed suicide. 

In Marshall’s case, 1909-2 KB 46 an en- 
gineer came on board his vessel, which was 
lydng in a harbour basin, shortly after 
10 a.m. Steam had to be got up by mid- 
night. He went below and took off his 
clothes, e.xcept his trousers, shirt and socks. 

It was a very hot night, and he subsequently 
came out of his berth, saying that he was 
going on deck for a breath of fresh air. 
Next morning his dead body was found at 
the side of the vessel, just under the place 
where the men usually sat. It was held by 
tlie Court of Appeal, reversing the decision 
of the County Court Judge, that there was 
no legitimate ground lor drawing the infer- 
ence that the engineer died from an acci- 
dent arising out of his employment. This 
decision was upheld by the House of Lords 
by a majority of one. 

In Rice’s case, 1912 AC 238 where tho 
deceased was a “seaman” in the strict sense 
of the term — tliat is to say, one whoso 
duty it was to work on deck — and not a 
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ship’s cook, as in Bender’s case, 1909-2 KB 
41 nor an engineer as in Marshall’s case, 
1909-2 KB 46 a different conclusion was ar- 
rived at. In that case the Chief Officer who 
was on duty on deck, disappeared from the 
ship in broad daylight. No one saw him 
f nli Qverboaid, but there was evidence that 
not long before be had complained of head- 
ache and giddiness. It was held that there 
was evidence f rom which the Court nu^t 
infer that he fell overboard from an accident 
arising out of and in the course of his em- 
ployment. The cases of Bender, 1909-2 KB 
41 and Marshall, (1909) 2 KB 46 were con- 
sidered as distinguishable, as in those cases 
their duties were below deck and at fha 
time they lost their lives they had certainly 
no duties which called them on the deck. 

In Catfen's case, 1910-2 IR 561 a nfidit- 
watdunan on board a vessel, whose hours 
of duty were from 7 p.m. to 7 a.m. when 
be awoke the aew, was lart seen on board 
at 6 a.m., hut on that morning he did not 
awake the crew. His cap was found on the 
deck, and his body was found in the har- 
bour some months afterwards. The County 
Judge held that it was not proved that the 
accident arose out of his employment and 
the Court of Appeal on the gr^d that this 
was a finding or fact wth evidence to top- 
port it, refused to interfere 
Iq Rourke's case, 1917-2 IB Bep dI8 a 
seaman disappeared during his spell of duty 
at wheel in the wheel-house in the centre 
of the flying deck and w'as not afterwards 
seen. The ni^t was rough, the sea choppy 
but the vessel svas steady. The fiying 
was protected by a raiL There was no evi- 
dence as to how he met his death and m 

S ite of the presumption against suicide the 
mnty Court Judge was unable to draw 
the inference that the death was due to ao- 
cidenL It was held by the Court of Ap- 
peal that in the circumstances of the ceso 
the conclusion of the County Court Judge 
was right. 

Jffl Simpson’s case, ISOI AC SSI I^rd 
Tomlin after reviewing the previous deci- 
sions, enunciated the principle that where the 
e\"idence establishes that in the coin^ of his 
employment the workman was properly In a 
place to which some risk particular thereto 
attaches and an aeddent occurs canable of 
explanation solely by reference to that risk, 
it is leptimate, notwithstanding the absence 
of evidence as to the unmediate circumstan- 
ces of the accident, to attribute the accident 
to that ris^ and to hold that the accident 
arose out of the employmeDt 

Lastly, in Bosen’s case, 1933 AC 491 Lord 
Buckmaster explained that in Simpson’s case, 
1931 AC 351 the place referred to was not 
the exact spot at which the accident ocenr- 
ted, but meant, in that case, the train on 
which the srorkman was travelling and in 
the later case in the House of Lords, the 
ship on wMch the woriunan was emploj'ed. 


The material facts of the Mackinnon Mac- 
kenzie and Co. case, Civil Appeal No. 8M 
of 1967. D/. 14-9-1969= (reported in 19G9-2 
see 607) (supra) were that Shaikh Hassan 
Ibrahim w’as employed as a deck-hand, a 
seaman of category H on the shin. 'Ilia 
medical log book of the ship showed that on 
December IS, 1961, he complained of pain 
in the chest and was, therefore, examined, 
but rmthing abnormal was detectra clinically. 
The Medical Officer on board the ship pres- 
cribed some tablets for him and he reported 
fit for work on the next day. On the 15th, 
however, he complained or insomnia and 
pain in the chest for which the hfe^cal Offi- 
cer prescribed sedative tablets. The offidal 
log book of the ship shows that on the 16th 
when the ship was in the Persian Gulf, he 
was seen near the bridge of the ship at 
about 2-SO a.m. He was sent back but at 
3 a m. he was seen on the Tween Deck 
when he told a seaman on duty that he 
was going to bed. At 6-15 a.m. he was 
found missing and a search was undertaken- 
The dead body, however, was not found 
either on that day or later on. The evidence 
did not show that it was a stormy night. The 
Commissioner made a local inspection of the 
ship and saw the nosition of the bridge and 
deck and found that there was a bulwark 
more than SH feet. Nobody saw the missing 
seaman at the stxaHed place of aeddent. 

The Additional Commissioner held that 
there was no material for holding that the 
death of the seaman took place oo account 
of an aeddent which arose out of his em- 
ployment. According to the Supreme Court 
oe did not commit any error of law in reach- 
ing thfr foding and the High Court of 
^mliay was not justified in reversing it. 
In Ibis view of the matter the appeal by the 
employ-ers was allowed and the judgment of 
the B^bay High Court set aside. 

JO. Coming bade to the facts of the case 
nmfer con-sideration, the bulwark of the 
barge was one foot wide, unlike the bulwarks 
and nnfs in Keir, Bender and Rfackinnon 
Mackenzie casts. Murder and suidde are 
also necativeti, as in the Kerr case, 1915 AC 
217. The deceased was hale and hearty 
before he was fotmd missing and there %vas 
no quarrel between him and the respondent 
and also between him and other members of 
the barge. His duty as a deck band was to 
svprk on the barge as in the case of Bice, 
1912 AC 233 and he svas also a “seaman" in 
flie strict sense of the term. His cap and 
other clothes were not found on the deck as 
in Catten's case, I9I0-2 IR 561. The flying 
deck was not protected by a rail nor was 
the vessel steady, as in the case of Bourfce, 
There is evidence to show that the death 
of the deceased was due to drowning. He 
was not suffering from pain in the chest or 
insomnia and further he was not seen la 
rather odd circumstances before his death sis 
m the csise of Shaikh Hassan Ibrahim. Hi* 
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dead body was found but not the dead body 
of Shaikh Hassan Ibrahim. 

This case is relied upon by Mr. Lobo, but 
the facts are distinguishable. A case is an 
authority for what it decides. Do the facts 
found “give rise to conflicting inferences of 
equal degrees of probability so that the 
choice between them is a matter of mere 
conjecture”, as observed by Lord Birkenhead 
L. C., in Lancaster v. Blackwell CoUiery Co. 
Ltd., (1918) WC Bep 345. I would answer 
this question in the negative. The Com- 
missioner is ftie judge of the facts and he 
had the advantage of hearing and seeing 
the witnesses and, uiJess his conclusion is 
erverse, not based on evidence or influenced 
y irrelevant considerations, it would not be 
Ireasonable to reject it 

Earl Lorebum observed in Kerr’s case, 
1915 AC 217 that "they should regard these 
awards in a verj' broad way and constantly 
remember that they were not the tribunal to 
decide”. In Rice’s case, 1912 AC 238 de- 
cided by the House of Lords, Lord Lore- 
bmm, L. C., said: 

“The other alternatives were suicide or 
murder. If we weigh the probabiliHes one 
way or the other, the probabilities are dis- 
tinctly ^eater that this man perished during 
the accident arising out of and in the course 
of his employmenr. 

I might also refer to one more Indian case 
of an unexplained drowning cited by Mr. 
Kakodkar before I conclude. This is TTshram 
Yesu Haldankar v. Dadabhoy Hormasji and 
Co.’, AIR 1942 Bom 175. In this case the 
applicant’s son was one of six khalasis em- 
ployed on a barge which was tied up along 
side a steamer in the dock. The finding was 
that the khalasis had to prepare and take 
their meals on the barge and also to sleep 
there either in the rooms allotted to them 
by the employer when there was no work at 
night, or in the Latches when there was work 
at night On the day in question, which 
was the ni^t of 22nd/23rd October, 1940, 
meals were taken at half-past eight and the 
khalasis slept on the hatches. The work of 
loading goods into the ship was to begin at 
3 a,m. on the 23rd. The deceased went to 
sleep on one of the hatches at about 9 p.m. 
and when his companions woke up, he was 
found missing and a considerable time after- 
wards his body was discovered in the dock 
where the barge had been. Owing to the 
amount of decomposition which had taken 
place, it was not possible to say what was the 
cause of his deadi. It was also in evidence 
that on the night in question there was a 
storm and that the hatches were on a Jiigher 
level than the deck. The khalasis slept with 
tlieir feet pointing towards the deck, and 
the deck was about one a'nd half feet wide. 
The Commissioner did not find as a fact that 
die accident did not occur out of and in 
die course of employment, but he found that 
there was no evidence on which he could 
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base the finding that the accident occurred 
out of the employment, 

Beamount, C. J,, delivering judgment on 
behalf of the Division Bench after consider- 
ing the cases of Simpson, 1931 AC 351 and 
Rosen, 1933 AC 494 (supra) observed: — 

“ that the workman was sleep- 

ing on the barge in the course of his em- 
ployment, and there must necessarily be a 
risk inherent in the discharge of his duty in 
so sleeping that he may fall off the barge 
into the water. The most natural inference 
to draw is that the accident occurred be- 
cause for some reason or other in the middle 
of the m'ght the workman fell off the barge 
either in his sleep or when half awake and 
struck his head in the process. I say that 
bemuse the evidence is that he was a good 
swimmer. So he must have lost conscious- 
ness before he got into the water. No doubt 
there are other possible inferences. It is 
conceivable thou^ highly improbable, that 
the man committed suicide. It is conceiv- 
able, and rather less improbable, that he was 
murdered and his body was thrown into the 
water. But there is absolutely no evidence 
to suggest suicide or homicide and the most 
natural inference from the evidence is that 
he met with an accident which arose out of 
his duty in sleeping on the barge.” 

11. Applying the principles enunciated 
in all diese cases, are not the probabilities 
^eater in this case that the deceased ac- 
cidentally fell from the barge into the sea 
Md that his death was by “an accident aris- 
ing out of and in the course of his em- 
ployment”? Times during which meals are 
taken or moments during which calls of 
nature are answered and breaths of fresh air 
taken are matters incidental to the duties of 
barge crew including an engine driver and 
they fall within the sphere of their employ- 
ment Having a deck one foot in. width and 
answering calls of nature in the manner men- 
tioned above were, in my opinion, risks in- 
cidental to the duties of employenent of the 
deceased. It could be reasonably said that 
the deceased brought himself wathin the zone 
of special danger, when engaged in his em- 
plojTnent in the circumstances mentioned. 
The inference dra%vn by the Commissioner is 
legitimate. 

The Act is a piece of what is known as 
social legislation and, in die words of Lord 
Wright in ‘Noble v. Southern My’., (1940) 

2 All ER 383 at p. 893, in relation to tho 
English Workmen’s Compensab'on Act 1925, 
“was intended to be administered %vith as 
little technicality as possible”. In the words 
of Lord Denning M. R. 

“the other mistake which the Courts made 
in the earlier decisions was to interpret tho 
Workmen’s Compensation Act too narrowly. 
Even the House of Lords did not appreciahs 
the social significance of this legislation”. 

“They debarred men from compensation 
when Parliament tiiought that they ought to 
have it”. (‘R. v. Industrial Injuries Commis- 
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sitmer', (1966) 1 All ER 97 at p. 101 C. A.). 
I agree %vith Mr. Eakodkar tnat tte infer- 
ence dja%vn by the Commissioner is reason- 
able based on the evidence and not on con- 
jectures. This is not one of those cases 
■where, in tte words of Lord Shaw of Dim- 
femile in Marshall’s case, 1909-2 KB 46, 
"the name of inference may be apt to bo 
given to what is purely conjecture". 

In the view taken of this matter, I am 
inclined to hold that the probabilities are 
greater that the deceased died by an acrf- 
oent arising out of and in the course of his 
employment, while taking a breath of fresh 
air or answering a call of nature. The find- 
ing of fact recorded by the Commissioner 
that the deceased died by an accident aris- 
ing out of and in the course of his employ- 
ment is supported by evidence, and, there- 
fore, I would not interfere. The Commis- 
sioner did not comnut any error of law in 
reaching this finding. The cause may be 
jolting of the barge due to a strong wind aiul 
the sea being slightly rou|h. It takes 
seconds to fall off the deck 1 do not agree 
with Mr. Lobo that the accident did not 
arise out of the employment of the deceas- 
ed. The bulwark one foot wide coupled with 
jolting of the barge due to strong wind were 
risks inherent in the discharge of his duties. 

12. Mr. Kakodkar next submits that the 
appeal does aot involve a substantial ques- 
bon of law and, in this connecbon, he cites:- 
'Kaikbushroo Firoisha v. C. F. Syn^cate 
lid.,* AIR 1919 Bom 134; v. Babu 

Lai*, AIR 195S All 584; and 'ChunOal V. 
Mehta v. C. S. and M. Co. Ltd.’, AIR 1962 
SC 1314. In the Bombay ease, f^ag ta, 
C. J, observed:— 

"Frankly, It is Dot at all easy to detennioe 
what a substantial question of law contem- 
plated by Section 110, Civil Procedure Code 
is. The only guidance that we have had 
&om the Pnvy Coundl is that substantial 
question is not necessarily a question which 
is of ^blic importance. It must be a sub- 
stantm question of law as between the par- 
ties in the case involved. But here again it 
must not be forgotten that what is contem- 
plated is not a question of law alone; it 
must be a substantial question. One can 
define it negatively. For instance, if there 
is a well-established principle of law and 
that principle of law is applied to a mveo 
set or facts, that would certainly not be a 
substantial question of law. IVhere the 
traestion of law is not well settled or where 
Uiere is some doubt as to the principle 
of law Involved, it certainly ^vould raise a 
substantial question of law which would -©• 
quire a final adjudication by the highest 
Court." 

In Tawli’s case, AIR 19^ AH 564 Are 
learned Judges of the Allahabad Hi^ Court 
said; — 

"We are unable to accept the submission 
that the words "substantial question of law^ 


in Section 30 (1) of the Workmen's Comp®- 
sation Act must be given the same meanmg 
as in the Code of Civil Procure. Sec- 
Con 110 of that Code makes provision for 
appeals from decrees and final orders of a 
Court which, unless leave to appeal to the 
Supreme Court is granted, is a final appel- 
late Court Section 30 of the Workmen’s 
Compensation Act on the other hand makes 
provision for an appeal to this Court from a 
tnbunal of first instance and if learned 
counsel’s submission is accepted it follows 
that this Court will have Ho jurisdiction in 
a case in which the Commissioner had ar- 
rived at an obviously wrong conclusion on a 
question of law. We do not think that that 
was the intention of the legislature. In our 
opinion the phrase “substantial question of 
law" as used in the proviso to Section 30 (1) 
of the Act must be given a wider construc- 
tion than is to be attributed to it in Sec- 
tion 110 of the Code of Civil Procedure, 
and that the phrase should be construed to 
cover a case such as the present in which 
the Commissioner has clearly misdirected 
himself on a question of law." 

In Chunilal’s case. AIR 1962 SC 1314 
Their Lordships of the Supreme Court said:- 

“The proper test for determining wbethCT 
a question of law raised in the case is sutv 
stantial would, in our opmion, be whether it 
is of general public importance or whether it 
directly and substanti^y affects the riji^ts 
of the parties and if so whether It is either 
an open question in the sense that it is not 
finally settled by this Court or by ihe Privy 
Council or by the Federal Court or is not 
free from d'ScuIty or '■^H* for discussion of al- 
ternative views. If the Question is settled 
Iw the highest Court or the general princi- 
ples to be applied in determining the, ques- 
tion are well settled and there is a mere ques- 
tion of applying those principles or that the 
plea raisM is palpably absurd the question 
would not be a substantial question or law." 

The proper legal effect of a proved fact 
is necessarily a question of law, and so also 
where there is or is no evidence to sup- 
port a finding of fac^ and the interpretation 
of a statutory provision and its scope and 
effect. Whether a fact has been proved 
when the evidence for and against has been 
properly received is a question of fact. That 
the deceased was working for his employer 
is a question of fact. Questions of fact are 
not to be inflated or magnified info questions 
of law. This tendency has to be deprecat- 
ed. Questions of law and of fact are often 
difficult to separate. Whether the death in 
this case svas caused by an accident arising 
out of and in the course of ffie employment 
of the deceased is a mixed question of fact 
and law. The question of mbihty of the 
axpellanls is to be determined in the li^t 
tn the facts found. 


mrlier. tbere is mndene*- to SUP- 
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•undoubtedly arises in this appeal, but we 
have to go a step further and satisfy oursel- 
■ves whether it involves a substantial ques- 
tion of law. The general principles on cases 
of tmexplained drowning have been set out 
and explained by the Supreme Court in 
Macldnnon Mackenzie case, Civil Appeal No. 
850 of 1967, D/- 14-8-1969= (reported in 
1969-2 see 607) (supra), in the light of the 
English case-law cited. What remains is to 
apply them to the facts found. I am not 
called upon to consider the proposition that 
these words have a different meaning from 
similar words used in Section 110 of the 
Code of Civil Procedure. 

According to Mr, Kakodkar, the appeal 
does not involve a substanti^ question of 
law because the general principles are well- 
settled. It may be contended, on the other 
hand, that the question of determining h'a- 
bihty in this case is not free from difficulty 
or, at any rate, it “calls for discussion of 
alternative -views”. The probabilities of tiis 
case have been considered from different 
angles, but on the facts found, it may be 
difficult to agree with Mr. Lobo that the ap- 
peal involves a substantial question of law. 
There is no misdirection on question of law 
as in Jawli’s case, AIR 1958 All 564, so as 
to warrant interference. The question of law 
directly affects the rights of the parties, but 
this consideration by itself is not enough. 
When we consider the probabilities of ffiis 
case some difficulty does arise in reaching a 
correct conclusion, but this consideration ruso 
is not enough. 

We have a welter of decisions on the con- 
struction of liability in the context of Sec- 
tion 3 of the Act, but by now the Law ap- 
pears to be well established. I am inclined 
to uphold the submission of Mr. Kakodkar 
that the appeal does not involve a substan- 
tial question of law. This would be an ad- 
ditional groimd for not accepting the appeal, 
apart from my decision on merits. It may 
be added that this Comt is the final Court 
of Appeal. The law favours a finality in 
litigation except in special cases. The right 
to receive compensation need not be further 
postponed. In this ■view of the matter, the 
appeal is dismissed wth costs. The respon- 
dent may be paid compensation as directed 
by the learned Conunissioner. Order ac- 
cordingly. 

Appeal dismissed. 


lAIR 1970 GOA, DAMAN AND DIU 137 
(V 57 C 24) 

C. M. RAO. J. C. 

Premnath Sitaram Raut, Petitioner v. 
Dr. Leao Pinto and others. Respondents. 

Writ Petn. No. .23 of 1970, D/- 18-5- 
1970. 

(A) Motor Vehicles Act (1939), S. 62(c) 
•— Temporar y permit — Grant of — Per- 

GN/GN/D58/70/KSB/P 


manent need and temporary need does 
not necessarily co-exist — New route — 
Existence^ of temporary need — Tempo- 
rary permit can be issued under S. 62 (c). 

Whenever there is permanent need to 
pro-vide transport facilities it caimot be 
necessarily presumed that a temporary 
need also exists. AIR 1966 Cal 568 & 
AIR 1968 Goa 67, Dissented from. 

(Para 5) 

Permanent need and tem’porary need 
may co-exist on a particular route and 
temporary permit to provide transport 
facilities can be issued if the Regional 
Transport Authority comes to the conclu- 
sion that there is need to issue such per- 
mit. AIR 1966 SC 156 & AIR 1967 Madh 
Pra 141 & AIR 1968 Madh Pra 148, Rel. 
on. (Para 5) 

Whenever it is found that there is a 
particular temporary need, temporary 
permit can be issued under Section 62(c) 
irrespective of whether the route is an 
existing route or a new route. AIR 1966 
Cal 568, Rel. on. (Para 5) 

When the Transport Authority after 
fuR enquiry, ha-ving con-vinced himself 
that there was a temporary need to pro- 
vide transport facilities on a particular 
new route granted a temporary 'permit to 
meet that need under Section 62(c), it 
cannot be said that he acted without juris- 
diction. (Para 5) 

Merely because certified copies of the 
documents relating to grant of temporary 
permit are not supplied to the petitioner 
it Cannot be said that the grant of tempo- 
rary permit is iUegaL (Para 6) 

(R) Constitution of India, Art. 226 — 

Other remedy open but not availed of — 

Order granting temporary permit — No 
appeal filed against order — Writ petition 
to quash order on groimd of illegality ap- 
parent on face of record — Writ petition 
is maintainable even if remedy of appeal 
is not availed of. (Para 6) 

Cases Referred : Chronological Paras 
(1968) AIR 1968 Goa 67 (V 55), 

Ashok Auto Service v. Union of 
India 5 

(1968) AIR 1968 Madh Pra 148 (V 55) 

= 1968 Jab LJ 752, M. P. State 
Road Transport Corpn., Bhopal v. 

R. T. A,, Raipur 5 

(1967) AIR 1967 Madh Pra 141 (V 54) 

= 1966 Jab LJ 427, Raipur Trans- 
port Co. Pvt. Ltd. V. R. T. A., 
Jabalpur 5 

(1966) AIR 1966 SC 156 (V 53) = 

1965-3 SCR 786, M. P. State R. T. 

Corpn., Bairagarh, Bhopal v. B. P. 
Upadhyaya 5 

(1966) AIR 1966 Cal 568 (V 53). Bur- 
dwan Bus Sendee v. R. T. A., 
Burdwan 5 

S. K. Kakodkar. for Petitioner; Joaquim 
Dias, Go-vt. Pleader, for Respondents. 

ORDER:— This is a petition filed under 
Arts. 226 and 227 of the Constitution of 
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India praying to quash the temporary 
permit No. 6408 issued by respondents 1 
and 2 under Section 62(c) of the Motor 
Vehicles Act to the third respondent to ply 
his bus No. GDT 2232 on new route be- 
tween Sal and Margao. 

2. The petitioner Premnath Sitaram 
Raut holds a regular stage carriage permit 
valid from 2/4/68 to 1/4/71 to ply his bus 
No. GDT 2119 from Sal to Betim via 
Cansarpal and Assonora and he has been 
plying that bus. The petitioner alleges 
that in January, 1970, on his coming to 
Imow that the first and second respon- 
dents were intending to open a new route 
between Sal and Margao via Sankirwal- 
Cansarpal and Assonora and grant tem- 
porary stage carriage permit thereon to 
the third respondent, got represented 
through his attorney Shri S. M. Dhond to 
the first respondent that there was no 
necessity of opening the intended route 
and that in any event there was no neces- 
sity of granting a temporary stage carriage 
permit on the said route but the respon- 
dents 1 and 2, without even giving oral 
hearing to him (petitioner) granted on 
23/2/70 a temporary stage carriage permit 
to Ae third respondent on the newly 
opened Sal-Margao route via Sankirwal- 
Cansarpal and Assonora, that that route 
overlaps his (petitioner’s) route from Sal 
to Assonora. that the first respondent, in 
spite of repeated requests by him (peti- 
tioner) did not grant to him certified 
copies of all documents connected with the 
grant of temporary stage carriage per^t 
to the third respondent, that there are 23 
buses plying on regular permits between 
Sankirwal and Margao via Assonora and 
there was no need to open the new route, 
that the grant of temporary permit to 
third respondent is illegal as not one of 
the conditions (a), (b), (c), (d). mentioned 
in Section 62 of the Motor Vehicles Act, 
1939 is satisfied, that there was no parti- 
cular temporary need to authorize the 
third respondent to ply the bus temporari- 
ly and that considerable loss is being 
caused to fuin (pefitionerf 6y the grant of 
illegal temporary permit to the third res- 
pondent 

3. The respondents have filed affidavita 
oppo^g the petition. Their case is that 
as there was pressing demand from the 
villagers of several villages to o^n a bus 
route from Sal to Margao detasion was 
taken to open that route after making lull 
enquiries about the genuineness of the 
demand, that the enquiry was first made 
by the Aslant Inspector of Motor Vehi- 
cles and later on by the firet respondent, 
that the Assistant Inspector of Motor Vehi- 
cles submitted his report on 6/2/70 recom- 
mending the opening of new route from 
Sal to ilargao. that the first respondent 
visited Sal on 11/2/70 and there, among 
others, gave the petitioner an oral hear- 
ing, that the first respondent was «»- 


vinced about the genuineness of the need 
for a bus service from Sal to Margao, that 
then he ordered that the route be adver- 
tised for grant of regular permit and later 
on issued a temporary permit to the third 
respondent to meet the immediate de- 
mand, that there was temporary need for 
granting the permit to ply bus between 
Sal and Margao. that the temporary per- 
mit was granted to meet the inunediate 
transport demand of traffic pending finali- 
zation of the case for issuing regular per- 
mit for which very elaborate procedure Is 
prescribed by the Motor Vehicles Act that 
there is no direct route from Sal to 
Margao. that the certified copies of the 
documents connected with the grant of 
temporary permit to the third respondent 
were not granted to the petitioner as he 
had no locus standi in the matter and as 
Shri Dhond, attorney of the petitioner, 
was not having authority to receive the 
certified copies, that no loss is caused ia 
the petitioner by the grant of temporary 
permit to the third respondent, that the 
temporary permit issued to the third res- 
pondent is in accordance with law. Um 
the petitioner could prefer appeal against 
the order by which temporary permit wa 
granted to the third respondent, that the 
petitioner filed this petition without ex- 
hausting his remedies and so the petltlm 
is not maintainable, that the petition U 
misconceived, baseless and frivolous ana 
that it is fit to be dismissed. 

4. In view of the arguments advan^ 
before me the first and foremost point for 
determination in this matter is whethtf 
the temporary permit granted to the thira 
respondent is In accordance with law. 


5. Grant of temporary permits b 
governed bv Section 62 of the Motor Vehi- 
cles Act. Clause (c) of that section is as 
follows: — 


"to meet a particular temporary need. 
The respondents contend that there b no 
direct bus route from Sal to Margao, tMi 
rftvn; was pressing demand fcotrt 
villagers of several villages to open b^ 
route from Sal to Margao. that the fif^ 
respondent first got the enquiries made by 
the Assistant Inspector of Motor Vehicles 
and then he himself made enquiries, visit- 
ing Sal, about the genuineness of the 
demand made by the public to open bus 
route from Sal to Margao and was coi^ 
vinced that the demand was genuine and 
the route should be opened at once, that 
pending completion of the formalities for 
the grant of regular stage carriage pennit 
temporary permit was granted and that 
no application for the grant of regul^ 
permit was received by the date on whiOT 
temporary permit was issued to the third 
respondent. The learned Government 
Pleader, relying on the decisions in 'M- P* 
State Rood Transport Corpn . Bairagarm 
Bhopal v. B. P. Upadhyaya, AIR 1966 SC 
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156,’ Burdwan Bus Service v. R. T. A. 
Burdwan. AIR 1966 Cal 568 and Ashok 
Auto Service v. Union of- India, AIR 1968 
Goa 67, argued that whenever there is a 
pennment need to provide transport 
facilities it must be presumed that a parti- 
cular temporary need also exists and that 
' where necessity for grant of regular pef- 
mite on a route exists it is within the 
jimisdiction of the Regional Transport 
Authority to grant temporary permit 
imder Section 62(c) of the Motor Vehicles 
Act. I have gone through the rulings 
cited by learned Government Pleader care- 
fully. The judgments reported in AIR 
1968 Goa 67 and AIR 1966 Cal 568 
cited by him are based on the judg- 
ment of the Supreme Court reported 
in AIR 1966 SC 156, In that judgment 
of the Supreme Court it has not been held 
that whenever there is permanent need to 
provide transport facilities it must be pre- 
sumed that a temporary need also exi^s. 
For this reason I am unable to agree with 
. the opinion expressed in the Judgments 
I reported in AIR 1966 Cal 568 and AIR 
1968 Goa 67 that, whenever there is per- 
manent need it must be presumed that 
temporary need also exists. What has 
been held by the Supreme Court is that 
The view that whenever there was per- 
manent need there could be no temporary 
need and so temporary permit could not 
be granted under Section 62(c) of the 
Motor Vehicles Act is erroneous, that there 
is no antithesis between a particular tem- 
porary need and a permanent need, that 
tiiose two kinds of need may co-exist on 
a particular route, that sub-section (c) of 
Section 62 thus contemplates that there 
may exist a temporary need for transport 
facilities on a particular route even in case 
of permanent need for such facilities, and 
that where therefore the Regional Trans- 
port Authority considered in a case of 
permanent need for transport facilities 
< there was also a particular temporary need 
and granted a temporary permit his action 
cannot be challenged as legally invalid. The 
Madhya Pradesh High Court in Raipur 
Transport Co. Pvt. Ltd. v. R. T. A. Jabal- 
pur, AIR 1967 Madh Pra 141 and M. P. 
State Road Transport Corpn. Bhopal v. 
R. T. A. Raipur, AIR 1968 Madh Pra 148 
held that the Supreme Court had not held 
in AIR 1966 SC 156 that whenever there 
is a permanent need then it must_ be 
taken that a temporary need also e»sts. 

I am in full agreement with the opinion 
expressed by the M. P. High Court. In 
view of the judgment of the Supreme 
Court noted above it is held that per- 
manent need and temporary need may co- 
exist on a particular route and that tem- 
porary permit to provide transport faci- 
lities can be issued if the Regional Trans- 
port Authority comes to the conclusion 
that there is need to issue such permit. 
In the case on hand enquiries to find out 


the genuineness of the demand made by 
me public to open new route from Sal to 
Margao were first made by the Assistant 
Inspector of Motor Vehicles in obedience 
to the orders of the first respondent and 
were later on made by the first respon- 
dent Secretary, State Transport Authority 
and Director of Transport, Panjim The 
order passed by the first respondent in 
connection with granting temporary per- 
mit to the third respondent is as follows: 

"There is a demand from the residents 
of Sal and siuroimding areas for a bi:s 
service from Sal to Margao. I have visit- 
ed the place and heard some of the 
villagers of Sal who pressed to me the 
urgency for introduction of a bus service 
from Sal to Margao. They said that there 
will be at least 30 to 35 daily passengers 
who are going from Sal to Bicholim Ponda 
and Margao for their work. It is my firm 
conviction that there is a genuine need 
for a bus service from Sal to Margao and 
it is necessary to take immediate steps to 
provide transport for the people of ShL 
This particular need leads me to examine 
^e applications received from the follow- 
persons*** •*• ••• 


For these reasons I hereby order that 
Shri S. V. Joshi be issued a temporary 
permit to operate his bus No. GDT 2232 
from Sal to Margao and vice versa for a 
period of four months with immediate 
effect and the route be advertised for 
grant of a regular stage carriage permit 
to operate the same servnee.” 


On reading the above order and para- 
graphs 4 and 9 of the affidavit filed by 
the first respondent I feel that the first 
respondent after full enquiry, having come 
to the conclusion that there was im- 
mediate need to provide transport facilities 
on the new route from Sal to Margao 
granted temporary permit as per clause 
(c) of Section 62 of the Motor Vehicles Act 
to the third respondent and that it is not 
correct to say that he (the first respon- 
dent) acted vdthout jurisdiction or illegal- 
ly. It may be noted that the petitioner 
has not charged the first respondent with 
mala fide in granting temporary permit to 
the third respondent. It is established that 
the first respondent after convincing him- 
self that there was particular temporary 
need, issued temporan' permit to meet that 
need and that he acted as per Sec, 62 (c) 
of the Motor Vehicles Act, It had been 
argued on behalf of the petitioner that 
temporary permit can be issued only wit'* 
regard to existing route and that it can- 
not be issued in respect of a new route. 

I find no force in that argument becau.se 
under Cl. (c) of Section 62 of Motor Vehi- 
cles Act whenever it is found that there 
is a p:irticu]ar temporary need temporary 
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mermit can be granted. I am supported 
in my view by the decision of Calcutta 
'High Court in AIR 1966 Cal 56a 

6. Even though the petitioner alleged 
that without giving him an oral hearing 
temporary permit was issued to the third 
respondent, during arguments the learned 
advocate for the petitioner admitted that 
on 11/2/70 at Sal the first respondent had 
heard the petitioner. If certified copies of 
the documents relating to the grant of 
temporary permit to the third respondent 
had not been supplied to the petitioner by 
the first respondent, it cannot be said that 
the temporary permit issued to the third 
respondent is illegal In the course of the 
arguments the learned Government 
Pleader placed before this Court the 
entire record relating to the grant of the 
temporary, permit to the third respon- 
dent The contention of the responden'.s 
that there is no direct bus from Sal to 
Jfargao is not demed by the petitioner. 
The argument advanced by the learned 
Government Pleader, that the petition is 
not maintainable because the petitioner 
did not prefer appeal against the order by 
which temporary permit was granted to 
the third respondent and he (the peti- 
tioner) filed this petition without exhaust- 
ing his remedies, has no importance be- 
cause the petitioner had filed this Petition 
contending that there is illegality apparent 
on the face of the record and b^ause this 
Court thought fit to decide the petition on 
merits. It cannot be said that consider- 
able loss is being caused to the petitioner 
by the grant of temporary permit to the 
third respondent because that permit had 
been issued in accordance %vith law The 
petition is fit to be dismissed as it is proved 
that the temporary permit had been issued 
as per the provisions of Section 62(c) of 
the },iotor Vehicles Act. 

7. The petition is disnussed. Conrider- 
Ing the circumstances of the case parties 
will bear their own costs 

Petition dismissed. 
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Arjun Shankar Naik, Applicant v. 
Sumitra. Respondent 
Reference No. 12 of 1969. D/-15-7-1970. 
(A) Criminal P. C. (1898). S. 488 — Pro- 
ce^incs under — Nature oL 
Proceedings under Section 488 are of 
civil nature but governed by provisions of 
Criminal P. C. A person against whom a 
case is filed under this section is not an 
accused. A petition filed under it is not 
a complaint (Para S) 

(C) Criminal P. C (1898). S. 242 — 
Maintenance under S . 488, Crimtoal P, C. 

1NAN/E15/70/HGP/T 


granted to wife without examining hus- 
band Under S. 242 — In revision no con- 
tention raised by husband that be was 
prejudiced by not beinc examined — It 
could not be said that there was failure 
oi justice — Proceedings were not 
vitiated. (Para 3) 

(C) Criminal P. C. (1898). S. 488(6) 
Procedure laid doivn In, is not that pres- 
cribed for summons case — ^When summons 
was served on respondent hut he did not 
appear or he appeared but did not file bis 
counter. Magistrate is empowered to deter- 
mine case ex parte and entire procedure 
of summons case is not applicable — 
Where maintenance was granted after 
following procedure under S. 488(6) the 
proceedings were not vitiated. Bef. No. 
lOf of 1966 (Goa), Dissented from; AIR 
1960 SC 882. Expl. (Para 3) 

Cases Referred: Chronological Paras 

(1966) Reference No. 101 of 1966 

(Goa) 1. 4 

(I960) AIR 1960 SC 882 (V 47) “ 

1960 Cri LJ 1246. Nand Lai v, ■*; 

Kanhaiya Lai 4 

Af D. Galtonde, for Applicant; B. 
Ramam for Respondent. 

ORDER: — The learned Sessions Judge 
at Panaji has made this reference. The 
aPblicant herein is the husband of the res- 
pondent Sumitra, The respondent filed 
Petition under Section 488. Criminal P. C 
in First Class Magistrate's Court at 
Quepem stating that her husband was not 
maintaining her and that he be greeted 
to pay maintenance to her. The learned 
Magistrate allowed the petition after In- 
Qulnr. ITie petitioner herein filed revi- 
sion application in Sessions Court at 
Panaji against the order of the Magistrate, 
stating various reasons and contending 
that that order was bad in law. In the 
revision petition he did not state that for 
the Magistrate not recording his state- . 
ment under Section 242. Criminal P. C. CO 
was prejudiced or the proceedings had 
be<x>me null and void. After hearing the 
arguments in revision, the learned Ses- 
sions Judge made this reference to this 
Court stating that the Magistrate did not 
record the statement of the revision peti- 
tioner under Section 242, Criminal P. CL 
that as such as per the decision of this 
Court in reference No. 101 of 1966 (Goa) 
thft entire proceedings have become null 
and void, that the order of the Magistrate 
is fit to be set aside and that the matter 
is fit to be remanded to Magistrate's Court 
to decide the case as per law after com- 
plying with the provisions of Section 242, 
Criminal P. C. 

2. The point for determination Is whe- 
ther the proceedings have become null 
void due to the klagistrale not recording 
tb% statement of the petitioner herein 
under S. 242, Criminal P, C. 

3. Chapter 45 of the Criminal P. C 
deals with the irregularities which vitiate 
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■or do not vltiafe the proceedings. In that 
chapter it is not mentioned that if in a 
case filed under Section 488, Criminal P. C. 
the respondent is not examined under Sec- 
tion 242, C r i min al P. C. the proceedings 
are vitiated. It is clearly laid down in 
Section 537, Criminal P. C. that any error 
or omission or irregularity in the com- 
plaint, summons, warrant, proclamation, 
order, judgment, or other proceedings be- 
fore or during trial or any inquiry or 
other proceedings under the Criminal P. C. 
will not be reversed or altered under 
Chapter 27 or on appeal or revision imless 
such error or ornission or irregularity etc. 
has in fact occasioned a failure of justice. 
In the case on hand, the learned advocate 
appearing for the revision petitioner stated 
m this Court that he had not contended 
in the Sessions Court that the proceedings 
were vitiated for his client not being ex- 
amined imder S. 242, Criminal P. C. \^en 
the revision petitioner himself does not 
contend that he was prejudiced by his not 
being examined under S. 242, Criminal 
P. C., it cannot be said that there was 
failure of justice. It is against law in this 
case to say that the proceedings are vitiat- 
ed due to the Magistrate not examining 
the revision petitioner imder S. 242, Cri- 
minal P. C. 

4. The learned Sessions Judge based 
his reference on the judgment of my 
learned predecessor in reference No. 101 
of 1966 (Goa). In that judgment my 
learned predecessor opined to the effect 
that the provisions of Section 242, Cri- 
minal P. C. in a case under Section 488, 
Criminal P. C. should be followed and if 
they are not followed the proceedings are 
vitiated. He referred to the judgment of 
the Supreme Court in Nand Lai v. 
Kanhaiya Lai, AIR 1960 SC 882 in his 
judgment. I have gone through that judg- 
ment of the Supreme Court. It is no- 
where held in that judgment that for not 
following the provisions of Section 242, 
Criminal P. C. the proceedings under Sec- 
tion 488, Criminal P. C. are vitiated. That 
judgment is to the effect that Section 488, 
Criminal PT C. does not contemplate pre- 
liminary inquiry before issuing notice to 
the respondent. The procedure _ to be 
followed in cases filed under Section 488, 
Criminal P. C. is laid down in sub-sec. (6) 
of that Section. That sub-section is as 
follows: — 

"All evidence under this Chapter shall 
be taken in the presence of the husband 
or father, as the case may be, or when his 
personal attendance is dispensed with, in 
the presence of his pleader, and shall be 
recorded in the manner prescribed in the 
case of summons-cases: 

Provided that if the Magistrate is satis- 
fied tliat he is wilfully avoiding sendee, or 
wilfully neglects to attend the Court, the 
Magistrate may proceed to hear and deter- 
mine the case ex parte. Any order so 


made may be set aside for good cause 
shown, on application made within three 
months from the date thereol” 

According to that sub-section the entire 
evidence is to be recorded in the manner 
prescribed in the case of summons cases 
in the presence of the husband or father 
as the case may be, or, when his personal 
attendance is dispensed with, in the pre- 
sence of his pleader. Section 355, Criminal 
P. C. lays down the mode of recording 
evidence in summons cases. In smnmons 
cases the Magistrate has to record memo- 
randum of the substance of the evidence 
of each witness as the examination of the 
witness proceeds if he does not think fit 
to act as per Section 358, Criminal P. C. 
In sub-section (6) of S. 488, Criminal P. C. 
it is not laid down that the cases filed 
under Section 488, Criminal P. C. shall be 
disposed of observing the procedure pre- 
scribed for the trial of summons cases. All 
that is mentioned in that sub-section is 
that the evidence shall be recorded in the 
presence of the husband or father as the 
case may be and it shall be recorded in the 
manner prescribed in the case of summons 
cases. The learned advocate appearing 
for the revision petitioner does not state 
that the procedure prescribed for record- 
ing evidence has been violated in this case. 

A person against whom a case is filed 
under Section 488, Criminal P. C. is not 
an accused. A petition filed under Sec- 
tion 488, Criminal P. C. is not a complaint. 
The proceedings under S. 488, Criminal 
P. C. are in the nature of civil proceed- 
ings, but they are governed by the provi- 
sions of the Criminal P. C. It has already 
been noted that the procedure which the 
Magistrate should follow in disposing of 
a case filed imder Section 488, Criminal 
P. C. is laid down in sub-section (6) of 
that section. According to that procedure 
when the evidence has to be recorded in 
the presence of the respondent in the 
petition or his advocate, it will have to be 
said that the respondent in the petition 
Avill have to be summoned. If in spite of 
the summons being served on the respon- 
dent he does not appear in court, the 
Magistrate is empowered under the proviso 
to sub-section (6) of S. 488 to determine 
the case ex parte. In view of the fact 
that the Magistrate is empowered to 
determine the case ex parte, it cannot be 
said that the entire procedure prescribed 
for the trial of summons cases in the Cri- 
minal P. C. is applicable to the cases filed 
under S. 488, Criminal P. C. I am unable 
to agree with the finding of my learned 
predecessor in reference No, 101 of 1966. 

To mv mind, the proceedings in this case 
are not vitiated. It is admitted that notice 
of the petition filed by the respondent 
herein, along v-dth a copy of that petition 
was served on the petitioner herein as per 
the orders of the Magistrate and he (peti- 
tioner herein) was asked to appear in the 
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court to have his say. The petitioner 
herein appeared in the Magistrate’s court 
but did not file any counter even though 
the case was adjourned number of times. 
The Magistrate then started recording 
evidence and disposed of the case. Under 
these circumstances it can never be said 
that there was failure of justice in this 
case. I cannot accept this reference. The 
reference is rejected The learned Ses- 
sions Judge will dispose of the revision 
petition on merits. 

Reference rejected. 


Am 1970 GOA, DAMAN AND DIU 142 
(V 57 C 2G) 

C M. RAO. ADDL. J. C. 

Jose Filipe Menezes. Plaintifl v. Krishna 
Shiva Kambli, Defendant 

Civil Reference No 1 of 1970, D/-2&-2- 
1970. 

fA) Protection of Rights of Tenants 
(Cashewnuts and Arccanuts) Order, 1965 

— Validity — President of Portugal or 
0\'erseas Minister or Governor General of 
State of India could have bad no power 
to pass Order of 1965 — Lt Governor of 
Goa, Daman and Diu, therefore, has no 
power to uass that Order by virtue of 
Cl. 2 of Goa. Daman and Diu (Administra- 
tion) Removal of Difficulties Order (1962), 
Cl. 2 (as amended on 19'12-1963) — Order 
of 1965 is, therefore, ultra vires and in- 
valid — (Goa, Daman and Diu (Adminis- 
tration) Removal of Difficulties Order 
(19C2) CL 2 (as amended on 19-12-1963). 

(Paras 5 and 6) 

(B) Goa, Daman and Diu Maxnlatdar’s 
Court Act (1966), S. 4 — Suit for eviction 
of tenant — Suit need not be filed in 
Mamlatdar’s court only but in civil court 
also — Defendants seckini: protection 
under Protection of Rights of Tenants 
(Casbcvmuts and Arecanuts) Order. 1965 

— Court can consider validity of the 

Order of 1965 when found essential for 
jnst disposal of suiL (Para 5) 

M. S. Uataocar. for Flaintilh Joaauim 
Dias. 00%”^ Pleader, for the State. 

ORDER: — This is a reference made by 
the learned Civil Judge, Semor Division, 
Bicholim. 

2. In regular avil suit No. 63 of 1968 
filed under the Portuguese Law in the 
Court of Civil Judge, Senior Division. 
Bicholim, for eviction of the defendant 
(Cont. on CoL 2) 


from a cashew garden alleging that he 
(the defendant) even after the expiry of 
the lease period was not handing over 
possession of that garden to the pl aintiff, 
the defendant pleaded that he was in pos- 
session of the suit property as lawful ten- 
ant since about 40 years and that he could 
not be evicted from it by Civil Court in 
view of the provisions of the Protection of 
I^hts of Tenants (Cashewnuts and Areca- 
nuts) Order. 1965. * 

3. The learned Civil Judge, Senior 
Division, Bicholim after hearing the par- 
ties felt that the order of 1965 under 
which the defendant was claiming protec- 
tion was not a valid order and he referred 
the matter under Section 9 of the Goa, 
Daman and Dm (Judicial Commissioner's 
Court) Regulation, 1963 for the opinion of 
this Court about the validity of that 
order. 

4. Arguments of the learned Govern- 
ment Pleader and the learned Advocate 
for the plaintiff have been beard. The 
impugned order, viz. the Protection of 
Rights of Tenants (Cashewnuts and Areca- 
nuts) Order. 1965 shows that it was passed 
bv the Lt. Governor of Goa. Daman and 
Diu 1 , e. the Administrator In exerdse of 
the powers conferred on him by CL 2 of 
the Goa, Daman and Diu fAdmuiistration) 
Removal of Difficulties Order. 1962 and 
all other powers enabling him in that 
behalf. It is contended on behalf of the 
plaintiff that CL 2 of Goa, Daman and Diu 
(Administration) Removal of Difficult 
Order. 1962 does not empower the Lt 
Governor to pass the impugned order and 
he had no power to pass that order and 
that that order is ultra vires and invahA 
The said Clause 2 as amended on 19-12- 
1963 is as follows: 

"Until any law in force Immediately 
before the twentieth day of December. 
1961. in Goa. Daman and Diu or any part 
thereof is altered, repealed or amended by 
a Competent Legislature or other compe- 
tent authority, the powers conferred and 
the duties imposed by or under any pro- 
vision of such law on any functionary 
specified in Column I of the Table ^low 
shall, unless such provision is Inconsistent 
with, or rep^nant to, the provisions of 
the Constitution, be exercisable and per- 
foTTtied. subject to such directions as the 
Central Government mav give, by the 
functionary specified in Col umn II thereof 
opposite to that functionary. 


I 

PresJiIent ol Portugal, Overseas Mioister 1 
(ilinistro do Ultramar), Governor General f 
of the State of India 

Secretary General i 

Police OommanJant (Oouinian3aTito.gonoral L 
da Polida) J 


n 

Administrator 

t%Icf Gvil Administrator, Goa. 
Benioc Sai>erintozident of Polico, 


CN/EN/B500/70/AKJ/D 
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5. A careful reading of the above 
Clause makes it clear that the impugned 
order could be passed by the Lt. Governor 
of Goa, Daman and Diu if it could be pas- 
sed either by the President of Portugal or 
Overseas Minister or the Governor Gene- 
ral of the State of India. Even though it 
has been argued on behalf of the plaintiff 
that the President of Portugal or Overseas 
Minister or Ihe Governor General of the 
State of India had no power to pass the 
impugned order as it is against the provi- 
sions of the Portuguese Civil Code and 
Civil P. C., the learned Govt. Pleader was 
not in a position to contradict that argu- 
ment. The defendant and advocate for the 
defendant have chosen to be absent in this 
Court. All that is stated by the learned 
Government Pleader is that under S. 4 of 
the Goa, Daman and Diu Mamlatdar’s 
Court Act, 1966 the plaintiff could file the 
suit for eviction in Mamlatdar’s Court and 
it is not necessary to decide in this case 
whether the impugned order is valid. The 
plaintiff was not bound to file the suit for 
eviction in Mamlatdar’s Court only. He 
could file it in Civil Court and the Civil 
Court could entertain it. When for the 
just disposal of the suit filed by the plain- 
tiff it has become essential to consider the 
validity of the impugned order and when 
it is coming to light that the President of 
Portugal or the Overseas Minister or the 
Governor General of the State of India 
could not pass that order it will have to 
be held that the Lt. Governor of Goa, 
Daman and Diu had no power to pass the 
impugned order. It has not been stated 
on behalf of the State that the impugned 
order could be passed by the Lt. Governor 
of Goa, Daman and Diu in exercise of any 
powers conferred on him except the 
powers under Cl. 2 of Goa, Daman and 
Diu (Administration) Removal of Diffi- 
culties Order, 1962. It has already been 
noted that under that clause the impugn- 
ed order could not be passed by the Lt. 
Governor. 

6. It is held that the impugned order 
Jis ultra vires and invalid. 

Reference answered 
accordingly. 


AIR 1970 GOA, DAIVIAN AND DIU 143 
(V 57 C 27) 

C. M RAO. J. C. 

Nandu Noorani, Appellant v. Jacinto 
Humberto Cirilo D’Cruz, Respondent. 

Civil Appeal No. 41 of 1969, D/-13-7- 
1970. 

Portuguese Civil Code, Art. 1566 — Under 
S. 5(1), Goa Daman and Diu (Admini.stra- 
tion) Act (1962) laws in force in the terri- 
tories were saved — How'cver under Sec- 


tion 4(1), Goa, Daman and Din (Laws) 
No. 2 Regulation (1963) corresponding 
laws stood repealed — Reading of the two 
provisions show that law relating to pre- 
emption under Art. 1566 is saved even 
after coming into force of T. P. Act (1882) 
as neither S. 44 nor any other section in 
T. P. Act deals with right of pre-emption, 

(Para 5) 

B. Reis, for Appellant; V. M. S. Neuren- 
car, for Respondent. 

ORDER: — This appeal is against order 
dated 17-10-1969 passed by the Civil 
Judge, Margao. 

2. The facts necessary to be mentioned 
for the disposal of this appeal are these: 
One Valente I. X. Franco Coutinho com- 
menced execution proceedings against 
Joaquim Manuel Raimundo da Cruz and 
his wife. In those proceedings a portion 
of the property named "Madaabata” 
situate at Margao was auctioned. The ap- 
pellant herein was the highest bidder in 
in the auction but the Court did not sell 
the property to him as the respondent 
herein claimed that he was co-owner and 
he had right to purchase the property in 
exercise of his right of pre-emption under 
Section 1566 of Portuguese Civil Code. By 
the order under appeal, the lower Court 
sold the property to the respondent herein. 

3. The appellant contends that as the 
Transfer of Property Act, 1882 came into 
force in this territory from 1-11-1965, the 
lower court could not sell the property to 
the respondent herein as per Art. 1566 of 
Portuguese Civil Code. 

4. The point for determination is whe- 
ther there is any force in the contention 
of the appellant. 

5- The Transfer of Property Act 1882 
was extended to this territory by the Goa, 
Daman and Diu (Laws) No. 2 Regulation 
1963. Section 4(1) of that Regulation is 
as follows: — 

"Any law In force in Goa, Daman and 
Diu or any area thereof corresponding to 
any Act referred to in Section 3 or any 
part thereof shall stand repealed as from 
the coming into force of such Act or part 
in Goa, Daman and Diu or such area, as 
the case may be.” 

According to that section if there is any 
law in force in this territory correspond- 
ing to Transfer of Property Act that law 
would stand repealed. The point in dis- 
pute in this case is whether the right of 
pre-emption claimed by the respondent 
herein was rightly accepted by the lower 
court. In the Transfer of Property Act 
1882 there is no mention about pre-emp- 
tion. TOien it is so, it cannot be said that 
the law relating to pre-emption existing 
in this territory has been repealed. 
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The learned advocate for the appellant 
broueht to my notice Section 44 of the 
Transfer of Property Act, 1882. That aec- 
tion deals with rights of a person who pur- 
chased property from a co-owner. That 
section has nothing to do with pre-emp- 
tion. Section 5(1) of the Goa. Daman and 
Diu (Administration) Act. 1962 is as 
follows: — 

"All laws in force Immediately before 
the appointed day in Goa, Daman and Diu 
or any part thereof shall continue to be in 
force therein un^ amended or repealed 
by a competent legislature or other com- 
petent authority.” 

Even according to that section the law re- 
lating to pre-emption existing in this ter- 


fC- ^ Rao J, C.) A-LR 

*'^ry will continue to be In force till it Is 
^^eated by competent I.egzslature or 
S'^lhority. Up to now the Law relating to 
J^^-emption has not been repealed. For 
reason it will have to be held that 
“.spite of the Transfer of Property Act 
coming into force from l-li-1965 in 
territory, the lower court was right 
“ selling the property in dispute to 
5®®bondent herein when he expressed his 
to purchase it and when it was 
P/^Ved that he was co-owner and he had 
^nt to purchase it in exercise of his 
of nre-emption. I find no force in] 
appeal. The appeal is dismissed,* 
”^Hies will bear their own costs. 

Appeal dismissed. 



1970 

test and must be held to be an officer. 
He was duly authorised for the purpose 
by Ejc 14. The receipt of the sample by 
Chemist Vaehela thus creates no infirmity 
and Mr. P. D. Desai’s contention in this 
behalf has no merit. 

36. The aforesaid were the only con- 
tentions raised on merits and for the rea- 
sons stated, they are not capable of ac- 
ceptance. The various points of law 
raised earlier have been answered by me 
as^ aforesaid. In the result, I must main- 
tain the conviction of the appellant. As 
regards the sentence, although the mini- 
mum sentence provided for the offence 
is one of imprisonment which shall not 
be less than six months and fine which 
shall not be less than Rs. 1,000/-. the 
learned Magistrate appears to have found 
that there were adequate and special 
reasons in the case to impose a lesser 
sentence. The reasons considered are 
that the milk contained the required per- 
centage of fat and further that the accus- 
ed was a hawker. The learned Magis- 
trate has accordingly awarded the lesser 
substantive sentence of one month’s R. 1. 
He has, however, imposed the minimum 
sentence of fine of Es. 1.000/- and in de- 
fault R. I. for three months. In my 
opinion, having regard to the special 
facts and circumstances of this case and 
the further fact that the accused has al- 
ready undergone seven days' imprison- 
ment before he was released on bail in 
•Qiis appeal, it would be appropriate to 
reduce his substantive sentence to the 
period already undergone. Mr. _G. T. 
Nanavaty's objection to the reduction of 
the sentence has not impressed me as of 
much substance. Accordingly. I main- 
tmn the conviction of the accused as also 
the sentence of fine and the sentence in 
default of payment of fine as awarded by 
the learned City Magistrate, but I reduce 
the substantive sentence to the one al- 
ready undergone. Orders accordingly. 

Orders accordingly. 


Am 1970 GU-TAEAT 257 (V 57 C 40) 

M. U. SHAH AND D. P. DESAI. JJ. 

Mulchand Dasumal Pardasani, Appe- 
lant V. Union of India, Ministry of Fi- 
nance (R. D.), New Delhi, Respondent. 

Second Appeal No. 594 of 1968. D/- 16- 
6-1969, from order of 2nd Extra Asst. 
Baroda, in Civil Appeal No. 250 of 1966. 

(A) Civil Services — Fundamental 
Rules, Rule 56(b) (i) — Prc-Anril 1038 
appointment of Ministerial Central Govt* 
servant — Aac of compulsory retirement 
of all types of servants raised by memo- 
randum of 1962 by President, from 55 to 
58 years pre-conditio n being ciEcicncy and 

AN/GN/A393/70/RGD/T 
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ph.ysical fitness • — B.y subsequent memo- 
randum dated 31-12-1963 superannuation 
age raised to 58 years without annual 
orders and madfe applicable to pre-April 
1938 servants — No subsequent reten- 
tion except in exceptional cases — Govt.’s 
right to retire servant after reaching 55 
yeare age, upon three months’ notice, not 
abolished — Pre-April 1938 servants put 
on par with other Govt, servants — Me- 
morandum of 31-12-1963 created sub- 
stantive rights and liabilities irrespective 
of the fact that the changes were not 
incorporated in relevant Service Code, 
namely F. R. 56 (b) (i) and memorandums 
were not gazetted and were not in usual 
form — Memorandums not being contrary 
to any provisions of Constitution, were 
rules under Art. 309 made b.y the Presi- 
dent, AIR 1961 SC 1346 & AIR 1954 SC 
369. Eel. on; AEB 1967 SC 1264, Disting. 

(Paras 6, 7, 10, 11) 

(B) Civil Services — Fundamental 
Rules. Rule 56(b) (i) — Retirement age 
extended to 58 years b.y Presidential Me- 
morandum — Pre-April 1938 servant 
on lea^'e preparatory to retirement on age 
of 55 years as per original rule when 
memorandum came into force, is entitled 
to its benefit — He could not be said to 
have retired before expiry of leave, 

(Para 16) 

(C) Civil Services — Fundamental 
Rules. Rule 56(b) (i) — Absolute right of 
Govt, to retire Govt, servant on 3 months’ 
notice after he has attained age of 55 
years is restriction on normal right of 
Govt, servant to continue in service till 
he attains age of 58 .years — Order of re- 
tirement served on 28-12-1963 giving op- 
tion to retire on 14-3-1964 date on which 
the Govt, servant attained age of 55 years 
or proceed on leave admissible prepara- 
tory to retirement — Govt, servant going 
on leave of 22 months as admissible — 
Notice held not in pursuance of Govt.’s 
absolute right, not being 3 months’ notice 

— No instruction for procedure for re- 
view issued — Order cannot be said to be 
one of compulsory retirement in exercise 
of Govt.’s absolute power — Order is il- 
legal and unconstitutional. (Para 18) 

(D) Constitution of India, Art. 311 (2) 

— Illegal order of compulsory retirement 

in apparent exercise of Govt.’s absolute 
power — Order mentioning unsuitability 
as reason in attempt to bring order with- 
in terms of Fundamental Rules — Com- 
pulsory retirement bowever, has no stig- 
ma attached to it — Held no express 
words in order throwing an.v_ stigma — 
Order not one of 'removal’ within mean- 
ing of Art. 311(2). AIR 1967 SC 1264 
(1266). Foil. (Pnra 19) 

(E) Constitution of India, Art. 311(2) 

— Permanent Govt, .servant — Compul- 
sory retirement — Three rnontbs’ notice 
Its required b.y rules not given — Notice 
held illegal and incffcctiye — Defect enn- 
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not be cured by payintr three mouths' 
salary in lieu of notice, since this would 
amount to introdacing concept of rela- 
tionship between the master and servant 
— Employee being a permanent Govt, 
servant has right to security of bis ser- 
vice tennre as guaranteed by Constitution, 
subject of course to the rule ot superan- 
nuation and rule of compulsory retire- 
ment — Moreover there is no service rule 
that upon payment of salary in lieu of 
notice a servant can be compulsorily 
retired. {Para 22) 

(F) Civil Services ~ Fundamental 

(61h Amendment) Rules, 1965 — P. R. 
56(b) (i) amended by substitution of new 
Rule 56(a) — Amendment Rules made by 
President under Art. 309, Proviso and 
Clause 5 of Art. 148 — Amended rule only 
clarifies scope of original rules increasing 
age of retirement as amended by office 
memorandum which memorandom had 
come into force ex proprio vigore on fbeir 
issuance — The new rule does not bring 
them into force for first time and does not 
bring about any new change in (he matter 
of age of superatmuation or premature 
compulsory retirement. (Para 24) 

(G) Civil Services — Fundamentaf (Cth 

Amendment) Rules {l'*65), Para 3, O. (c) 
— Pre-AptU 1938 ministerial Central 
Government servant failing withiu pur- 
view of R. SG(b) (i) of anafflended F. R. as 
it stood on relevant date held entitled to 
benefit of Ctb Amendment and is entitled 
to be retained in service till bis attainment 
of 60 years age ~ The civil servant held 
could invoke the new role, which bad 
come into force during pendency of pro- 
ceediog in which he bad claimed to con- 
tinue in service upto GO years ol age under 
original F. R. 56(b) (i) — CivU P. C. (1908). 
O, 7, R. 7. (Paras 25. 28) 

(II) Civil Services — Fundamental Rules 
R. 56(J) (as amended by Fundamental (Cth 
Amendment) Rules (1965)) — Compulsory 
retirement — Notice — Impugned order 
ps’spjj nn — Aae^^ti jwle 

cannot be relied npon to canvass the view 
that notice was given under CL (J). 

(Para 27) 

(I) Civil Services — Fundamental Rules. 
R. S6(J) (as amended by Fundamental 6th 
Amendment) Rules (1965) ) — Power to 
compulsory retire Government servant 
after attainment of 55 years is exercisa- 
ble only if the aulborily is of opinion that 
it is in public interest to do so. (Para 27) 
Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1264 (V 54) 

(1967) 2 SCR 496. I. N. Saksena 
V. State of Madhya Pradesh 13. 19 
(1964) AIR 1964 SC 600 (V 51) - 
(1964) 5 SCR 683. Mot! Ram Deka 
V. N. E. Frontier Riy. 19 

(1961) AIR 19G1 SC 3346 (V 4B) - 
(1962) 1 SCR 374, Kailash Chandra 
V. Union of India C 


(1958) AIR 1958 SC 36 (V 45) - 
1958 SCR 828. P. L. Dhingra v. 
Union of India 19 

(1954) AIR 1954 SC 369 (V 41) - 
1955 SCR 26, Shyamlal v. State of 
Uttar ^adesh 14, 19 

N. V. Karlekar (Amicus’Curiae), for Af>- 
pdlant: C. N. UesaL Government Pleader, 
for Respondent. 

Bf. V. SIIAH, J. : — This second appeal 
has come to U3 by a reference made by 
Mr. Justice B. G. Thakore on February 18, 
1969. It raises an important Question con- 
cerning the age of compulsory retirement 
of a pre-1938 April ministerial Central 
Government servant 
2. Appellant Mulchand Dasumal Par- 
dasani was appointed as a clerk in the 
Sindh Salt Department on June 10, 1930. 
He was tranrferred to Bombay Central 
Eidse Department with effect from I5th 
August 1947 and was bppomted as Upper- 
Division Clerk in about October 1948. At 
that tune, he was drawing a salary of 
Rs. 280/- plus Rs. 50/- dearness allowance 
per month in the scale of Rs. 130-5*160-8- 
200 E B.-8-280-10-300. He continued to 
be in that scale on the date of the Issuance 
of establishment order No. 286 of 1963 
dated December 18. 1963 by the Collector, 
Central Excise. Baroda. The said order 
was served on him on December 28, 1863» 
and he proceeded on leave preparatory to 
retirement on March 14, 1964. the date on 
which he attained the age of 55 years. The 
order reads as under: 

"Central Excise CoUectorate, Baroda, 
Establishment Order No. 286 of 1963. 

Shri Mulchand Parriasani Upper-Divi- 
sion Oerk. Head Quarter Office. Baroda, 
who attains the age of 55 years on 14-3- 
1964 is hereby informed that the CoUec- 
torate Departmental Promotion Com- 
mittee. 1963. has not considered him suit- 
able for further retention m service be- 
yond the age of 55 years. He has the 
option to retire with effect from 14-3-1964 
forenoon or proceed on leave as may be 
admissible and granted to him prepara- 
tory to retirement. 

Sd: Illegible. 

For Collector. 18-12-1963.” 
Thereafter, the appellant made several re- 
presentations to the appropriate authori- 
ties in the matter, served a statutory 
notice on the Government and instituted 
Regular Civil Suit No. 343 of 1965 in the 
Court of the Civil Judge (Senior Divirion) 
Baroda. on March 9, 1965. 'ITierein the 
appellant challenged the aforesaid order 
Ex. 26 as being wrongfuL iUegaL ultra 
vires, mala fide, void, unconstitutional and 
inoperative at law on the grounda, intw 
alia, that it w'as In contravention of bis 
right to be continued in service until he 
attains the age of 58 years as per Funda- 
mental Rule 56(i) that the order ca^ 
a stigma on the appellant and was zaade 
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in violation of Art. 311(2) of the Constitu- 
tion of India, that it was mala fide, that 
three months’ notice required to be given 
to a Government servant to retire him on 
his attaining the age of 55 years v/as not 
given and further that it was against the 
latest orders raising the age of superan- 
nuation to 58 years. The Union of India 
which was sued as defendant resisted the 
suit contending inter aha that the Govern- 
ment had the right to retire the appellant 
on his attaining the age of 55 years. It 
was contended that the appellant was 
found to be insubordinate, insolent and 
unreliable while in the service during 
years 1944 to 1946 in the Sindh Salt 
Department prior to partition. It was 
contended that the plaintiff was not found 
efficient md suitable for further retention 
and continuation in services beyond the 
age of 55 years and as such, he was validly 
given the option as required by law. He 
was not found fit for promotion by the 
Departmental Promotion Committee for 
the post of Head Clerk. It was contend- 
ed that the impugned order was legal and 
gave the requisite three months’ notice to 
the appellant to retire him and further 
that the order was in conformity •R'ith the 
provisions of Fundamental R. 56(b) (i). 
The learned Civil Judge found that the 
impugned order of compulsory retirement 
was not in contravention of the provisions 
of Fundamental R. 56 (b) (i). He found 
that the order did not voilate the provi- 
sions of Article 311 (2) of the Constitution 
and the departmental rules. He negatived 
the defence contention that the suit was 
barred by limitation. However, as in his 
view the impugned order was valid order, 
he dismissed the suit. In First Appeal 
No. 250 of 1966 that was filed by the ap- 
pellant against the decree of the trial 
Court dismissing his suit and wliich came 
to bo heard by the learned Second Extra 
Assistant Judge. Baroda. the decree of the 
trial Coiut has been confirmed, on the 
learned Judge holding that the impugned 
order was not in violation of the Funda- 
naental Rule 56(b) (i) and further that it 
was not in violation of Art. 311 (2) of the 
Constitution of India. The learned Judge 
further held that the appellant wns not 
entitled to tliree months’ notice _ In this 
view of the matter, he has dismissed the 
appeal by his judgment and decree dated 
November 30, 1967. Being aggrieved, the 
appellant has filed this second appeal which 
has now reached hearing before us. 

3. Mr. N. V. Karlekar. who has appear- 
ed as amicus curiae on behalf of the ap- 
pellant-plaintiff. has contended _ before us 
that the age of compulsory retirement of 
pre-April 1938 ministerial Central Gov- 
ernment servants was raised from 55 to 
58 and as such the Government had no 
right to retire the appellant before he at- 
tained the age of compulsory retirement. 
He has contended that the impugned order 


attached a stigma to 'the appellant and 
was in violation of Art. 311(2) of the Con- 
stitution of India. He has further contend- 
ed that the impugned order is mala fide. 
Lastly, he has contended that the impugn- 
ed order does not amount to an order of 
retirement within the meaning of para 6 
of the office memorandum No. 33/18/62- 
ESTS.(A) dated 30tfa November. 1962. is- 
sued by the Government of India. Iilinistry 
of Home Affairs. Mr. G. N. Desai, the 
learned Government Pleader, appearing 
for the respondent. Union of India, has 
supported the decree of the lower Court. 
He has contended that the Fundamental 
Rule 56(b) (i) as it stood prior to Novem- 
ber 30, 1962, was kept intact and that the 
age of compulsory retirement of the ap- 
pellant who is a pre-April 1938 ministerial 
serv^ant continues to be 55. He has con- 
tended that the impugned order amount- 
ed to notice within the meaning of para 6 
of office memorandum dated 30th Novem- 
ber 1962. According to him, even if the 
memorandum is held to have the force of 
the statutory rule, the right of the appel- 
lant to continue in service till the age of 
retirement was subject to the absolute 
right of the Government to retire a Gov- 
ernment servant on three mon^’ notice. 

4. It is not in dispute that the plaintiff- 
appellant is a ministerial servant who had 
entered in Central Government service 
prior to April 1, 1938. It is also not in 
dispute that the appellant would have at- 
tained the age of 55 on March 14, 1964. 
and the age of 58 on March 14, 196’7. 

5. In order to appreciate the rival con- 
tentions aforesaid raised in this appeal, it 
will be convenient first to refer to Funda- 
mental Rule 56 and the modifications or 
amendments that have been made in the 
rule from time to tima Fundamental 
Rules were applicable to members of ser- 
vices under the rule-making control of the 
Governor General in Council and were 
made by the Secretary of State in Council 
under Section 96-B of the Government of 
India Act 1915. The rules as they stood 
on the 27th day of May 1930 were sub- 
sequently amended from time to time by 
the Governor General in Coimcil in ex- 
ercise of the powers conferred on him by 
Rules 33(2), 37. 42 and 44(d) of the CiwI 
Services (Clas^cation, Control and Ap- 
peal) Rules in respect of the personnel 
under his rule-making controL (^ey have 
originally come in force with effect from 
the 1st January. 1922, and continue to he 
in force after the commencement of the 
Constitution. Question of compulsory re- 
tirement is dealt with in Chapter IX of 
the Fundamental Rules. F. R. 56 v/hich 
deals with the compulsory retirement of 
the various classes of Government ser- 
vants as prior to the 1962 amendment 
reads as under: 

'T. R. 56(a}: Except as otherwise pro- 
vided in the other clauses of this Rule, 
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the date of coraoulsory retirement of a 
Government servant other than a mirus- 
terial servant is the date on which he 
attains the age of 55 years. He may be 
retained in service after the date of com- 
pijlsory retirement with the sanction of 
the Local Government on public grounds, 
which must be recorded in writing, but he 
must not be retained after the age of 60 
years e:iceDt in very special <drcunistan- 
ces" Proviso to CL (a1 deals with the 
case of a worlonan and need not be set 
out Clause (b) which is material lor our 
purpose provides : 

*'fb)fi). A ministerial servant who fs not 
governed by sub-clause (ii) may be re- 
quired to retire at the age of 55 years, but 
should ordinarily be retained in service. 
If he continues efficient, upto the age of 
60 years. He must not be retained after 
that age except in very special drcums- 
tancea. which must be recorded in writ- 
ing. and with the sanction of the Local 
Government. 

(ii) A ministerial servant 

(11 who enters Government service on 
or after the 1st April 1933. or 

(21 who being In Government service on 
the 3lst Ifarch, 1938. did not hold a lien 
or a suspended lien on a permanent post 
on the date. 

ffhall ordinarily be required to retire a( 
the ace of 55 years. Ke must not be Te> 
tained after that age except on public 
grounds which must be recorded in writ- 
Ine. and with the sanction of the Local 
Government and he must not be retained 
after the age of CO years except in very 
gpedal dfcumstances.” 

The other clauses of the rule are not re- 
levant for our purpose. 

G. It is obvious that the rule as regards 
compulsory retirement is more favour- 
able to ministerial servants who fall with- 
in CL (b) (i) of r. R. 5G than those who 
fall under CL (bl (iil of the same rule or 
Govt servants who are not ministerial ser- 
vants, For whereas in the case of these, 
viz. Government servants — who are not 
ministerial servants, and ministerial ser- 
vants under CL (bl fill — retention after 
the age of 55 itself is intended to be ex- 
ceotionaL to be made on public grounds 
which must be recorded in wniting and 
with the sanction of the Local Govern- 
ment in the case of ministerial servants 
who fall under CL (bl (il of F. IL 56 their 
retention after the age of 60 is treated as 
exceptional and to be made in a riimlar 
manner as retention in the case of the 
other servants mentioned above after the 
age of 55. It is clear, therefore, that 
whereas the authority appropriate to make 
the order of compulsory retirement or of 
retention is given no discretion by itself to 
retain a ministerial servant under CL (bl 
(iil if he attains the age of 55 years, that 
(s not the position as regards the nuids- 


terial servants who fall imder CL (b) CL 
Now. CL (b) fil which would govern the 
case of the appellant provides (i) that the 
Government servant may be required to 
retire at the age of 55 years, (iil that he 
should be ordinarily retained in service 
upto the age of 60 years, the pre-condition 
being continued efficiency, (iiil that after 
he attains the age of 60 years, be cannot 
be retained in service except in very 
special circumstances. The rule as it then 
6hK>d. gave no right to the ministerial ser- 
vant of pre-April, 1938. to continue In 
service beyond the age of 55 years. The 
appropriate authority has the right to re- 
quire the servant to retire as soon as the 
age of 55 is reached. Between the ages of 
65 and 60. the appropriate authority Is 
given the option to retain the Government 
servant but he is not bound to do so even 
If the servant continues to be efficient His 
retention after the age of 60 is treated as 
exceptional and to be made in a prescrib- 
ed manner, TTiis is the resultant position 
of such a rule as found by their Lordships 
of the Supreme Court in the case of 
Kailas Chandra v. Union of India.' AIR 
1961 SC 1346. where the Supreme Court 
was dealing tvith the case of a railway 
servant falling under Rule 2045 (21 (al of 
the Indian Railway Esrtablishmcnt Code 
which corresponds to Fundamental Rule 
56 (bl (i), as it originally stood. Rule 2048 
(21 (a) of the ^ilwav C^e reads; 

"(21 (al. A ministerUI servant who b 
not governed by sub-clause (bL may ^ 
required to retire at the age of 55 veeTS. 
but should ordinarily be retained In ser- 
vice. if he continues efficient unto the age 
of W years. He must not be retained after 
that age except in very special dreum- 
fitances. which must be recorded In writ- 
ing. and with the sanction of the com- 
petent authority." 

Dealing with the case. Das Gupta. J. 
speaking for the Supreme Court, has ob- 
served at page 1349: 

'The correct Interpretation of Rule 2045 
(2i Cal of the Code Is that a railway minis- 
terial servant falling within this clause 
may be compulsorily retired on attaining 
the age of 55. but when the servant is be- 
tu’een the age of 55 and 60 the appro- 
priate authority has the option to con- 
tinue him. in service, subject to the condi- 
tion that the servant continues to be ef- 
fident." 

On a parity of reasoning. F R. 56 (bl (il 
gives the plaintiff-appellant no right to 
continue in ser^’ice beyond the age of 65. 
This would be the legal position if, the F. 
R. 56 (b) (il was not amended. 

7. By office memorandum IJo. 33/18/ 
62-ESTS{Al dated 30th November. 1962. 
Ministry of Home Affairs and J>L Fj 
(D. R1 F. No. 6/25/62-Coord (644). dated 
4th December 1962, published at pages 531 
and 532 of the Q. B, R Bulletin. Customs 



1970 


Mulchand v- Union of India fShah J.) 


[Prs. 7 - 8 ] 


Guj. 261 


and Central Excise Administration and 
Land Customs. October-December, 1962 
— Part under the caption "Age of Com- 
pulsory retirement — Raising of’ amend- 
ment was made in Fundamental Rule 56. 
The office memorandum may be here con- 
veniently set out; 

"Government have had under considera- 
tion for some time part the question whe- 
ther the age of compulsory retirement of 
Government servants should be raised 
above 55 years. 

2. It has now been decided and the 
President is pleased to direct that the age 
of compulsory retirement of Central Gov- 
ernment servants should be 58 years sub- 
ject to the following exceptions; 

(i) The existing rules under which 
ministerial Government servants recruit- 
ed before 1-4-1938 are to be retained in 
service upto the age of 60 years subiect to 
their contininng to be efficient and physi- 
cally fit after attaining the age of 55 years 
will remain in force. 

{iil The age of compulsory retirement 
for those categories of Class IV staff who 
are at present entitled to serve upto the 
age of 60 years including new entrants 
•jhould continue to be 60 years. 

(iiil XX XX XX. 


3. 

XX 

XX 

XX. 

4. 

XX 

XX 

XX 

5. 

XX 

XX 

XX. 


6. Notwithstanding anything centr- 
ed in the foregoing paragraphs, the ap- 
pointing authority may require a Govern- 
ment servant to retire after he attains the 
age of 55 years on three months’ notice 
without assigning any reason. This will be 
in addition to the provisions already con- 
tained in Rule 2(2) of the liberalized Pen- 
sion Rules. 1950 to retire an officer who 
has completed 30 years’ qualifying ser- 
vice. and will normally be exercised to 
weed out unsuitable employees after they 

.• have attained the age of 55 years. The 
Government servant also may. after at- 
taining the age of 55 years, voluntarily 
retire after giving three months’ notice to 
the appointing authority. 

7. These provisions will have effect from 
fist December, 1962. 

8. XX XX XX.” 

By para 2 of the aforesaid memorandum, 
the age of compulsory retirement of_ all 
Central Government servants was raised 
to 58 years, but this was subject to the 
relevant exceptions (i). (ii). (iii) to be found 
En para 2 thereof. Exception (i) which is 
relevant for our purpose will govern the 
case of the Ministerial servants recruited 
before 1-4-1938. the appellant being the 
servant falling in that category. The ex- 
ception is carved out , in the general rule 
which raises the age of compulsory retire- 
ment of the Central Government sein^an'- 
to 58 years. However, in so far as it ap- 


Plies to the pre-April 1938 ministerial] 
Central Government servants, it does not 
mtroduce any substantial modification in 
Fundamental Rule 56(b) (i) as it stood 
earlier which provided that a Government 
servant may be retained in service after 
he attains the age of 55 and upto the age 
of 60 subject to the pre-condition of the 
Government servant continuing to be ef- 
ficient upto the age of 60 years. Only the 
words "and physically fit” are added to it, 
thus adding one more pre-condition for 
being retained in service after 55. This 
Es indicated by the use of the significant 
expression "after attaining the age of 55 
years’] used in the last sentence in excep- 
tion (i). which age still remained the 
starting point for the exercise of the 
discretion by the appropriate authority 
to retain the Government servant in 
service upto the age of 60 years and be- 
tween the ages of 55 and 60. In our opin- 
ion. therefore, although the age of com- 
pulsory retirement is increased from 55 
to 58 and thus appears at first sight to 
create an impression that the servant may 
be required to retire as soon as he 
reaches the age of 58 and not 55 as be- 
fore. in substance, the modification rela- 
ting to the retention of a Government 
servant between the ages of 55 and 60 
is insubstantial and to this extent the 
original Rule 56 (b) (i) appears to have 
been kept intact. The memorandum, how- 
ever. confers an absolute right in the 
appointing authority to require a Govern- 
ment servant to retire after he attains the 
age of 55 years on three months’ notice. 

8. The aforesaid office memorandum 
was subsequently modified by the deci- 
sion of the President contained in Home 
Ministry’s No. M. R. A. O. M. 33/2/63-Ests. 
'A’ dated 31-12-1963 and Finance l^Iini- 
stry’s No. M. F. (D. R.) F. No. 6/4/64/Co- 
or (11) dated 15-1-1964, published in C. B, 

R. Bulletin, Customs and Central Excise 
Administration, January-March, 1964. 
Part, at Pages 3, 4, and 5 as item No. 6 
under Caption "Age of compulsory retire- 
ment-raising of-Clarifications in respect 
of "pre-1938 entrant Ministerial Govern- 
ment servants, which reads; 

"In partial modification of Ministry of 
Home Affairs Office Memorandum No. 
3.3/1 8/62-Ests. (A), dated the 30th Novem- 
ber. 1962, and 31st December. 1962 and 
the Ministry of Finance Officer Memo- 
randum No. F. 22 (I)-EV/63. dated the 
I4th April. 1963. inserted as Government 
of India’s decision No. (2) below F. R. 56 
in the Posts and Telegraplus Compilation 
of F. R. and S. Rs.. the President is_ pleas- 
ed to decide that subject to the right of 
Government to retire any Officer on 3 
months' notice after he has attained the 
age of 55 years, the ore-1938 ministerial 
officers governed by F. R. 56(b) (i) should 
also be continued in service like all other 
Government servants except those whose 
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ace of retirement is (60) upto the age of 
58 years without any annual order sanc- 
tiomng their retention. After the ase of 58 
years and till be attains the ace of 61) years 
however, such an annual order would be 
necessary. There wUl, however, be a re- 
view in the case of all employees (whe- 
ther pre-1938 or post-1938) to assess their 
suitability for retention beyond the ace 
of 55 years. Instructions detailinc the 
procedure for conductinc this review are 
being issued separately. In view of this, 
the date of compulsory retirement of a 
Government servant who is the substan- 
tive holder of a ministerial post and is 
governed by CL (b) (i) of F B 56 but who 
was officiating in a non-imnistenal post 
on 1st December. 1962 or who may have 
been appointed to offiaate in such a post 
after this date, will be the date on which 
he attains the age of 58 years. If such a 
person would like to become ehgible for 
further retention in service under F. R 56 
(b) (i) or the grant of any leave (includ- 
ina leave preparatory to retirement) ex- 
tending bei^nd that date, he must revert 
to a ministerial post before he actually 
att^ns the age of 58 years. 

2. XX XX 

3. X3C XtX XX, 

4 . Action to otake neeesary formal am- 
endments in F. B. & S. R& C. S. Ba. Is 
being taken separately. 

5. nc XX zx.** 

9 . The aforesaid decision of the Pred- 
dent thus covers the case of pre-AprU 1933 
hlinisterial officers who are governed by 
F. B. S6(b) (1). The decision is to continue 
such servants like all other Covemment 
servants except those whose age of retire- 
ment is 60 upto the age of S8 years and 
without requiring an annu^ onJer sanc- 
tioning retenPon. Thus, the pre-1938 
ministerial servants are, as a general rule, 
put on par with all other Government ser- 
vants except the servants whose ace of 
retirement was 60. But this again is su^ 
jert to these absolute rights of the Govern- 
ment to retire any officer on 3 months* 
notice after he has attained the age of 55 
years. Thus, to the pre-1938 jmnislerial 
officers, para 6 of the 1962 office mem- 
orandum was continued or made applic- 
able. In case of all servants, whether pre- 
1938 or post-1938 ministerial servants, 
however, a provision for review in order 
to assess their suitabilUv for their reten- 
tion beyond the age of 55 years was made. 

language of the second memorandum 
which extends the period of compulsory 
retirement of the Government servant to 
the age of 58 years and dispenses with an 
annual order sanctioning the retention of 
the Government servant beyond the age 
of 55 years and upto the age of 58 years 
is intrinsic evidence of the intention of 
the rule-makinc authority to put the pre- 
April 1933 ministerial Government ter- 
vants on par with other Government ser- 


vants whose age of retirement was fonner- 
ly 55 years and which by virtue of the 
firet memorandum was raised to 58 years 
as stated ui para 2 thereof. The use of 
the expression "like all other Govemment 
servants” to be found in the second office 
memorandum thus strengthens our view 
that the age of retirement of the pre-April 
1938 Central Government servants was 
raised to 58 years This 1963 memorandum 
thus substantially amends the funda- 
mental Rule 56 (b) (i). The result is that 
every Government servant shall retire op 
the date he attains the age of 58 years 
which appears to be the age of superan- 
nuation fixed This will be subject to (a) 
the option of the appropriate authority to 
retain him in service after he attains the 
age of 58 years and till 60 years. (b| the 
right of the Government to review the 
case of all employees for retention beyond 
the age of 55 years in order to assess their 
suitability for retention, after following * 
prescribed proc^ure for conducting the 
review and (c) the ab^lute right of the 
appointing authority to retire any oBiceSt^ 
on 3 months’ notice, after be attains the i 
age of 55 years. 

JO. The 1962 office memorandum srf 
out earlier which will hereafter be re- 
ferred to as "the first memorandum and 
the aforesaid memorandum contain!^ 
Home blinistry's letter dated 31-12-1962 
and Finance Ministry's letter dated IW* 
1964, which will hereafter be referred to 
*as the second memorandum’ thus Intro* 
duce substanti^ amendments in funda- 
mental B. 56 (b) (i) and create substantiw 
rights and habililies and as a result the 
corresponding provisions of the Service 
Code already in operation stand amendM 
by implication as they are not expressly 
saved, and this is independently of the 
consideration whether the consequential 
changes in accordance therewith are or., 
are not incorporated in the relevant Ser- \ 
vice Code. viz. in F. R 5Gfb) (i), the act./ 
cif incoriicirating the consequential change* 
in the.^rvice Code in such cases being 
mosllv a procedural part of the law. The 
result is that the appellant who was a| 
pre-April 1938 llinirtenal Government 
servant would be entitled to the benefit of 
the increased age of Compulsory retire-j 
znent subfect to right of the Government 
to review his case for retention beyond thej 
age of 55 and the absolute right of the 
Goiremment to retire him on 3 months’ 
notice as provided for in para 6 of the flrsfi 
memorandum. 

IL Mr. Desal has, however, contend- 
ed that neither of the two memorandums 
aforesaid can be said to be a rule or a con- 
dition of service. His submission wa* 
that the two memorandums were merely 
executive or administrative directions or 
Instructions not having the force of a rule- 
submission further was that the memo* 
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randums were not gazetted and that they 
Twre not in the usual form in which such 
Presidential decisions or Tules are issued. 
Now. as regards the first memorandum, it 
may be remembered that, in our opinion, 
it kept the original Fundamental Rule 56 
(b) (i) intact in a way so far as the appel- 
lant was concerned at the time of the is- 
suance of the first memorandum, and 
therefore, it may be said that by itself 
and without the second memorandum 
following, it had no impact on the rights 
of the appellant after he attained the age 
of 55 years. Even then, as Mr. Desai’s 
contention covers both the memorandums, 
the first and the second, we would deal 
with the question also as far as it concerns 
the first memorandum. Para 2 of the first 
memorandum in terms says that "It has 
now been decided and the President is 
pleased to direct" that the age of the com- 
pulsory retirement of Central Government 
employees should be 58 years subject to 
the exceptions which follow. The second 
memorandum says that "the President is 
pleased to decide” in partial modification 
of the first memorandum that pre-1938 
ministerial officers governed by F. R. 56 
(b) (i) should also be continued in service 
like all other Government servants except 
those whose age of retirement is 60, unto 
the age of 58 years. Thus, both the memo- 
randums contain the rules in the form of 
the directions or decisions made by the 
President in the matter. The proviso to 
Art. 309 of the Constitution lays down that 
it shall be competent for the President to 
malie rules regulating the recruitment, and 
the conditions of service of persons ap- 
pointed, to such services and posts until 
provision in that behalf is made by or 
under an Act of the appropriate Legis- 
lature under the Article and any rules so 
made shall have effect subject to the pro- 
visions of any such Act if made by an Act 
of the appropriate Legislature. No such 
relevant Act is shown to have been made. 
The President had thus the po\Yers to 
make rules regulating the conditions of 
service of persons appointed to Central 
Government services in connection ■with 
the affairs of the Union. The rules are not 
sho'wn to be inconsistent "with any pro'W- 
sion of the Constitution. In our opinion, 
therefore, the two memorandums are in 
substance rules made by the President re- 
gulating the conditions of service of the 
Central Government servants. The rules 
v^dll have the same effect as if they are in 
the Act and are to be judidally noticed 
for all purposes of construction of rights 
and obligations. 

12. It was contended bv Mr. Desai 'that 
tlie office memorandums were not publish- 
ed or gazetted and as such, they 
had no force or validity. There i"" 
no merit in the contention. Neither 
the proviso to Article 309 of the 


Constitution, nor the Rules of Business 
lay down any condition that the rule made 
ill exercise of the powers under the pro- 
"v^o to Art. 309 shall not be effective or 
binding imtil the same has been publish- 
ed or posted in the rele'vant Service Code, 
The question of publication in the gazette 
or otherwise in such circumstances is a 
matter of propriety and desirability so 
that all persons concerned there'with may 
have necessary notice in regard thereto. 
But surely that cannot lead to the conclu- 
sion that until the publication of the rules 
(the memorandums) is effected, any rule 
made in exercise of the powers given in 
the provdso to Art. 309 of the Constitution 
shall have no force as a statutory rule as 
contemplated therein. This is apart from 
the fact that the two memorandums have 
been published in the C. B. R. Bulletins, 

_ 13. Mr. Desai has relied upon a deci- 
sion of the Supreme Court in the case of 
L N. Saksena v. State of Madhya Pradesh, 
AIR 1967 SC 1264, where Wanchoo, J., 
spealdng for the Court, had. while dealing 
■with a memorandum raising the age of 
compulsory retirement of State Govern- 
ment servants to 58 years issued by the 
Government of Madhya Pradesh to aU Col- 
lectors of the State, construed the memo- 
randum as merely an executive direction 
and not a rule. In the case before their 
Lordships, the memorandum in question 
was issued by the State Government and 
stated that the State Government had 
decided that the age of compulsory retire- 
ment of the State Govt, servants should 
be raised to 58 years. The memorandum 
in para 5 contained a provision conferring 
a right upon the Government or the ap- 
pointing authority to require a Go^vt. 
servant to retire after he attains the age 
of 55 years on 3 months’ notice. It stated 
that necessary amendments to the Ci^vU 
Ser^vice Rules ■will be issued in due course. 
In the subsequent notification which was 
issued by the Finance Department and was 
published by the Madhya Pradesh Gazette, 
this para 5 of the memorandum did not 
find its place. The subsequent notifica- 
tion was stated to have been issued by the 
Governor in exercise of the powers con- 
ferred by the pro^viso to Art. 309 of the 
Constitution. 'The earlier memorandum 
was not in the form of a rule. The memo- 
randum in question was issued pot by the 
Governor as required under pro^viso to 
Art. 309. but it was issued by the State 
Government. It was on the peculiar facts 
of the case that the Supreme Court took 
the view that the memorandurn in ques- 
tion was merely an executive direction or 
instruction of the Government to the Col- 
lectors. In the case before us, the second 
memorandum in its para 4 clearlv' states 
that action to make neces.sary amendments 
in F. R. & S. Rs. C. S. R.s. is being taken 
separateh'. Thus, the second memorandum 
itself ■was considered as a rule and what 
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remained io be done was merely to make 
necessary formal amendments In the fun- 
damental rules, etc, 

14. As recards the form In which the 
order is to be expressed, we do not find 
any data or warrant for the contention of 
Mr. Desai that it should be in a particular 
form. In support of hla contention. Mr. 
De^ invited our attention to the Funda- 
mental (6th) Amendment Rules. 1965, 
which are expressed to be made in exercise 
of the ix>wers conferred by proviso lo 
Art. 309 and are made in the form of 
rules. Para 1 of the amendment Elates 
that "In the exercise of the powers con- 
ferred by proNlso lo Art. 309 of the Con- 
stitution and Cl 5 to Art 148 of the Con- 
stitution and all other powers enabling 
him in this behalf and after consultation 
with the Comptroller and Auditor General 
in relation to persons sen.’mg io Union or 
Accounts Departments, the Preadent 
makes the rules." It Is true that the said 
rules are so express^ to be made. But 
that does not mean that In every case the 
rules or the office memorandums should 
be expressed lo have been made bv the 
President in exercise of the powers under 
the Article of the ConsUtutmn The two 
memorandums in terms say that they have 
been made under the directions of the 
President They contain the decisions of 
the President In the matter. The form 
In which the memorandums are Issued is 
not material if the memorandums can be 
treated as issued under the powers of the 
President under the proviso to Art 309. 
Aealn. the purpose of publishing a new 
Pule in the form of amendment to the 
Civil Service Rules is. as observed by 
Their Lordshios of the Supreme Court in 
Shyamlal v. State of Uttar Pradesh. AIR 
1954 SC 369. only to clarify the exact 
scope of those new rules and not lo brine 
them into force for the first time. TTiere 
can be no escape from the concludon that 
the provisons made in the two memo- 
randums as to the increase of ase. viz. ace 
of superannuation and of premature com- 
pulsory retirement had the character of 
statutory rules contemplated under the 
proviso to Art, 309 of the Constitution and 
are not administrative o^ers or executive 
instructions. We cannot, therefore, ac- 
cept Mr. Desai's ointention that the memo- 
randums are in the nature of administra- 
tive or executive instructions and that the 
entire F^damental Rule 56(b) (i) as U 
stood prior to the issuance of the Prea- 
dent’s directions to be found in the two 
memorandums was kept intact. 

15. As aforesaid, the second memoran- 
dum Introduces substantial amendments to 
the F. R. 56fb) (i) and creates aubstantive 
liahts In the Government sen.’ants to be 
continued in service uplo the ace of 58 
years subject to the richt of the Govern- 
ment to dispense with his services on 3 
months’ notice and the right of review. 


It would follow that the appellant wh 
was a ministerial Government servan 
within the meaning of fundament^ Bui 
S6(b) (i) will be entitled to the benefit o 
the increased age of compulsory retire 
ment subject to the right of the Govern 
ment to review his case of retention beyon* 
the age of 55 years and the absolute righ 
of the Government to retire him on I 
months' notice. Here, we wish lo maki 
it dear that neitlier Mr. Karlekar. nor tb- 
appellant himself has contended that lh( 
proviso in para 6 of the first memorandim 
which purports to give the Govemmen 
an absolute right to retire a Govemmen 
servant on three months' notice, as aisc 
a similar provision contained in the seconc 
memorandum amount to the remov'al ol 
the servant in Question and is inconsisteni 
with the provisions contained in Art 311 
(2) of the Constitution. We have, there- 
fore. not examined the Question of vail* 
ditv -of the provision and proceeded on the 
assumption that it is valid. 

16. Now. at the date when the InJ- 
pugned order Ex 2C was served on the 
appellant, viz. on December 28. 1963. the 
appellant had not attained the age of 55. 
It is true that the order cave him an oj> 
tion lo retire with e/Teel from March 
1964 forenoon on which date he would 
have attained the age of 55 years. But 
the order cave another option to the ap* 
pellant. viz. to proceed on leave as may 
be admlarible and granted to Wm pr^ 
paratorv to retirement. The appellant I*. 
not sbowm lo have retired on the date on 
w'hich he attained the age of 55 years 
On the contrary, it appears to have been 
contended on behalf of the Government 
in the lower apnellate Court, and the sanM 
arcumemts have been adopted here by 
Mr. Desai.' that the plalntifT-appetlanl was 
on preparatory leave extending upto 28 
months after 14-3-1964. In fact, the ap- 
pellant was paid the salary that w’as ad- 
missibie to him for this leave period oi 
28 months. Thus, for 2S months after 
attained the age of S5, he continued lo be 
the Government servant. The petitioner 
was granted leave preparatory to retire- 
ment and this precludes the ojneept of rc-i 
tirement before the expiry of such leave! 
The use of the w’ord "preparalory" Indi-j 
cates that the leave granted prec^es thej 
retirement. It means that the ser- 
vant retires only after the expiry o* 
the leave, notwithstanding the fact that 
he attaint the age of 55 vears when Ih® 
period of leave commenced. Thus, at the 
date of the issuance of the second memO' 
randum w'hich must necessarily have been 
some time prior to the end of the year 
1963 A. D.. the appellant continued lo ^ 
In serrice. He was thus entitled to the 
benefit of the increased age of comp'd- 
Bory retirement. \iz.. 58 years as aforesaid 
In this N-iew of the matter, the Impugnw 
order Ex, 25 was clearly beyond the 
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powers of the Collector who issued the 
order. The order was in violation of the 
right of the appellant normally to con- 
tinue in service until he attained the 
age of 58 years and now 60 years W 
virtue of the Fundamental (Sixth Amend- 
ment) Rules 1965, as we shall later on 
see. and as such, is illegal and unconstitu- 
tional. 

_17. As observed earlier, the normal 
light of the Government servant to con- 
]^ue upto the age of 58 years and now 60 
is subject to (i) the power of the Govern- 
ment to review the case of the servant to 
assess the suitability of the servant for 
retention beyond the age of 55 years, the 
power to be exercised according to the 
procedure prescribed for conducting the 
review, and (ii) the absolute right of the 
Government to retire the Government ser- 
vant on 3 months’ notice after he attains 
the age of 55 years. Now. the impugned 
order does not purport to be a review 
order. In the very nature of things. Ex. 
26 cannot be said to have been made by 
the Collector in the exercise of the power 
of review for the simple reason that the 
second memorandum was issued some time 
in the end of the year 1963. Although we 
have nothing on record to show on what 
particular date the President had passed 
the order and thus made the rules con- 
tained in the second office memorandum. 
Mr. Desai being unable to point out the 
date of the Presidential order, it is clear 
by a reference to the second memorandum 
as published in C. B. R. Bulletin. January- 
March, 1964. at pages 3. 4 and 5 that the 
second memorandum contains the Minis- 
try of Home Affairs memorandum dated 
December 31. 1963, and Ministry of Fin- 
ance memorandum dated January 15. 1964. 
It follows that the second memorandum 
must necessarily have been issued some 
time prior to December 31,_ 1963. It might 
very probably have been issued prior to 
December 28. 1963, w;hen the impugned 
order Ex. 26 was received by the ap- 
pellant. Apart from that, at the date 
of issuance of the impugned^ order 
which was on December 18. 1963, instruc- 
tions detailing the procedure for conduct- 
ing the re\dew are not shown to have 
been issued, nor is it shown that the Col- 
lectorate Departmental Promotion Com- 
mittee which appears to have considered 
the appellant unsuitable as stated in the 
impugned order had the right or autho- 
rity to review the case. The second memo- 
randum. in terms, says that instructions 
for detailing the procedure for conducting 
the review are being issued separately. 
Thus, there was no question of the_ Gov- 
ernment exercising the power of review at 
the time of the issuance of the impugned 
order. Therefore, the contention of Mr. 
Desai that the impugned order was an 
order in exercise of the power of review 
as contemplated by the second memo- 


randum has no merit and cannot be ac- 
cepted. 

18. This will take us to the next ques- 
tion, viz., the absolute right of the Gov- 
ernment to retire a Government servant 
on 3 months’ notice after he has attained 
the age of 55 years. This restriction on 
the normal right of the Government ser- 
vant to continue in serwce imtil he attains 
the age of 58 years, the benefit of which 
w^ conferred on the pre-April. 1938 
Ministerial Government servants by the 
second memorandum has to be read, in 
the context of para. 6 of the first memo- 
randum which we have set out earlier. It 
was urged that para. 6 of the first memo 
randum which provides that the appoint- 
ing authority may require a Government 
servant to retire after he attains the age 
of 55 years on 3 months’ notice without 
assigning any reason, would be operative 
in the case of pre-April 1938 ministerial 
Government servants only after the is- 
suance of the second office memorandum 
some time in December. 1963. Apart from 
that, we have to see whether the imputm- 
ed order Ex. 26 amounts to the exercise 
of such absolute right of the Government. 
What is contemplated by the powers under 
para 6 of the first memorandum is to 
require a Government servant to re- 
tire after he attains the age of 55 years. 
That can be on 3 months’ notice and mth- 
out assigning any reasons. Now. the im- 
pugned order Ex 26 which we have set 
out earlier does not conform to this re- 
quirement as we shall presently see. The 
order merely communicates the view of 
the Collectorate Departmental Promotion 
Committee. 1963. that the appellant was 
not found to be suitable for further re- 
tention in service beyond the age of 55 
years. But, it does not require him to re- 
tire after he attained the age of 55 years. 
He was, on the contrary, given an option 
(i) to retire vuth effect from March 14, 
1964. forenoon, or (ii) to proceed on leave 
as may be admissible and granted to him 
preparatory to retirement. In pursuance 
of this order, the appellant did not retire 
on that date, nor was he made to retire 
on that day; but, on 14-3-1964, he simply 
proceeded on leave admissible and as 
granted to him preparatory to retirement. 
Again, it is to be remembered that the 
order was admittedly received by the ap- 
pellant on 28-12-1963 and he was called 
upon to exercise the option on 14-3-1964, 
within 3 months of the_ date of the order, 
obviously, the order did not give him 3 
months’ time. Considering the tenor of 
the document as a whole and in the con- 
text of the appellant opting for 28 montlis’ 
preparatory leave which was granted to 
him and for v/hich he was paid salary ad- 
missible under the rules, it could not be 
said that the impugned order amounts to 
the exercise by the appointing authority 
of the absolute right of the Government 


266 GnJ. [Prs. 18-21] Mulchand v. Union of India (Shah J.] A. LB. 


I to retire the pre-April 1938 ministerial 
servants on 3 months’ notice after he has 
attained the age of 55 years. Further, it 
IS clear that no action can be taken against 
any public servant in the exercise of the 
power given in para 6 of the first memo- 
randum unless 3 months’ notice was given 
to him. The impugned order does not 
F ulfil this reqinrement either. In any 
view of the matter, therefore, the impugn- 
ed order cannot be said to be an order of 
compulsory retirement passed ^ the Gov- 
ernment in the exercise of its absolute 
right under the memorandums. Thu& the 
two restrictions which are put on the 
normal right of the Government servant 
to continue in service until he attains the 
age of 53 and now 60, cannot be invoked 
In this case. The resultant effect is that 
the impugned order must be fotmd to be 
illegal and unconstituUonal and as such 
not effectual at law. The appellant thus 
would be entitled to the benefit of the in- 
'creased age of compulsory retirement. 

19- In the aforesaid view of the matter 
which we are inclined to take in this ap- 
peal, it is not necessary for us to go into 
the other questions which have been rais- 
ed by llr. Karlekar on behalf of the at^ 
pellant. viz (i) that the impugned order 
Ex. 26 attaches stigma to the appellant 
and amounts to his removal and therefore, 
is in violation of the provisions of Arti- 
cle 311(2) of the Constitution as he has not 
been offered any opportunity to meet the 
charge and (ii) that the order is mala fide. 
However, when such contentions have been 
reused, it would be but appropriate to 
decide these questions, Considering the 
first question, we may say that the im- 
pugned order merely states that the Col- 
lectorate Departmental Promotion Com- 
mittee. 1963. has not considered the ap- 
pellant sifitable for further retention in 
service beyond the age of 55 years. The 
use of the expression "suitable” appears 
to have been made in an attempt to bring 
the order in evniorznitr nith para 6 of the 
first memorandum. As obsen’eti by the 
Supreme Court in AIR 1954 SC 369. a 
compulsory reUrement has no element of 
sti^^a or any implicafion of misbehaviour 
or incapacity. The obser\’ations have been 
approved in P. L. Dhingra v. Union of 
India. AIR 1958 SC 36. at p. 49. wherein 
S. R Das, C. J.. speaking for the Coinrt 
has while summarising the position of law 
relating to termination of ser%ice observ- 
ed: *'x X X X Likewise the termina- 
tion of service by compulsory retirement 
in terms of a specific rule regulating the 
conditions of service is not Umtamount to 
the infliction of a punishment and does not 
attract Art 311(2) as has also been held 
in AIR 1954 SC 369.” A larger Bench of 
the Supreme Court has reviewed the posi- 
tion in Moti Ram Deka v. N. E. Frontier 
lUy.. AIR 1964 SC COO. Gajendragadkar, 
J« exprecsing the mafority view has there- 


in observed at page 610; "x x x x A 
person who substantively holds a perma- 
nent post has a right to continue in ser- 
vice. subject of course, to the rule of 
superannuation and the rule as to com- 
pulsory retirement If for any other 
reason that right is invaded and he is 
asked to leave his service, the termination 
of hU service must inevitably mean the 
defeat of his right to continue in service 
and as such, it is in the nature of a penalty 
and amounts to removaL In other wordi 
termination of the services of a permanent 
servant otherwise than on the ground of 
superannuation or compulsory retirement, 
must amount per se to his removal 

X X X Z X X.” 

The learned Judge has earlier observed 
at p 607: 

"In regard to servants holding sub- 
stantivelv a permanent post who may con- 
veniently be described hereafter as per- 
manent servants, it is similarly well settled 
that if they are compulsorily retired under 
the relevant service rules, such compulsory 
retirement does not amount to removal 
under Art 311(2) x x x 

The point is concluded by the observa- 
tions in a recent decision of the Supreme 
Court in AIR 1967 SC 1264, at p. 1266 that 

"Where an order requiring a Govern- 
ment servant to retire compulsorily con- 
tains express words from which a stigma 
can be inferred, that order will amount 
to removal within the meaning of Article 
311. But, where there are no ex- 
press wor^ in the order itself which 
would throw any stigma on the Gov- 
emment servant, we cannot delve into 
Swetariate files to discover whether some 
Idnd of Eligma can be inferred on such 
research x x X x.” 

Now. looking to the language used in the 
impugned order, we do not find express 
words throwing any stigma on the ap- 
pellant In our ooinion, therefore, it does 
not amount to his 'rmovsi' within fhe 
meaning of the expression as used in Arti- 
cle 311 of the Constitution, Thus, it can- 
not be said to contravene Art 311(2) of 
the Constitution, Mr. Kaxlekar’s conten- 
tion in this behalf must therefore, fait 

20-21. On the question of mala fides, 
It was contended that a long drawn out 
correspondence had ensued between the 
appellant and the appropriate authorities 
of the Government which would show 
that the authorities had a bias against the 
appellant For this purpose, our attention 
was invited to letters Exs. 18. 20. 21. 34. 
35. 36. 22. 74. 23. 39 and 41. It appears 
from these letters that the appelbnt was 
making complaints about his transfer 
being discriminative. V/e have been taken 
through this correspondence by the ap- 
pellant himself who was also allowed to 
argue the appeal in person, as J.Ir. Karlfr- 
kar who was appointed as Amicus Curiae 
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did not dwell on this point. The corres- 
pondence does not reveal tlie mala fides 
of the appropriate authorities, • viz., the 
Collector or the Collectorate Depart- 
mental Committee; 1963, which had con- 
sidered appellant’s case for retention be- 
yond the age of 55 years and had found 
h i m not suitable for the purpose. We 
cannot, therefore, accept the appellant’s 
contention that the impugned order suf- 
fers from the vice of mala fides. 

22. It was contended by Mr. Desai 
that, in any view of the matter, the right 
of the appellant who was a pre-April 
1938 Ministerial Government servant was 
only to have salary of 3 months’ period 
in lieu of a notice required under para 6 
of the first office memorandum. Now, this 
is an attempt to introduce the ordinary 
concept of the relationship between the 
master and servant. But, the appellant 
is a permanent Government servant and 
as such, he has the right to the security 
of his service tenure as guaranteed by 
the Constitution of India. He has a 
right to continue in service, subject, of 
course, to the rule of superannuation and 
the rule as to comuulsory retirement. The 
concept of master and servant has no ap- 
plication. Again, there is no service rule 
that a permanent Government servant 
can be compulsorily retired on payment 
of salary in lieu of 3 months’ notice. In 
any view of the matter, therefore, Mr. 
Desai’s contention in this behalf must, 
therefore, be rejected. 

23. Mr. Desai has lastly contended 
that Fundamental Rule 56 (b) (i) was 
amended for the first time by the Fimda- 
mental (Sixth) Amendment Rules. 1965, 
which substituted new Rule for original 
F. R. 56 and therefore, the amendmente 
in the original F. R. 56 should be consi- 
dered to have been made, not by 
the first, or the second memoran- 
dum, but by the Sixth Amend- 
ment Rules, 1965, and as such, the ap- 
pellant was not entitled to the benefit of 
file increased age of retirement at 58 
under the two office memorandums. This 
contention, as we shall presently see. is 
fallacious and has no substmce. The 
Sixth Amendment Rules, on the contrary, 
increase the age of retirement of a Gov- 
ernment servant from 58 to 60 and make 
the benefit of the increased age available 
to' the appellant who must be deemed to 
have continued in ser\dce when the 
Fundamental (Sixth Amendment) Rules, 
1965, came into force. 

24. Now, Fundamental (Sixth Amend- 
ment)' Rules. 1965, were made by the 
President further to amend the Funda- 
mental Rules and this is stated to have 
been made in exercise of the powers con- 
ferred bv the Proviso to Art. 309 - and 
Clause 5 'of Art 148 of the Constitution. 
The rules are to be found in Notification 
Ho. M. F. 12 (2) JaV (0/63 dated 21-7-65. 
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Para 2 of the notification says that these 
^es may be called the Fundamental 
(Sixth Amendment) Rules, 1965. Para 3 
reads: — 

"3. In the Fimdamental Rules for Rule 
56, the following rule shall be substitut- 
ed. namely; — 

56 (a). Except as otherwise provided in 
this rule, every Government servant shall 
retire on the day he attains the age of 
fifty-eight years. 

(b) XX 

(C) XX 

(d) XX 

(e) XX 

(f) XX 

(g) XX 

(h) XX 

(i) XX 

(j) Notwithstanding anything contained 
in this rule, the appropriate authority 
shall, if it is of the opinion that it is in 
the public interest to do so. have the ab- 
solute right to retire any Government 
servant after he has attained the age of 
fifty-five years by giving him notice of 
not less than three months in writing 


It clearly appears from the substituted 
Rule 56(a) aforesaid that it merely clari- 
fies the scope of the rules increasing the 
age of retirement of Government ser- 
vants to be found in the first and the 
second memorandums and does not bring 
them into force for the first time. The 
relevant rules in the two office memo- 
randums came into operation ex proprio 
vigore on the issuance of the said memo- 
randums and their subsequent publication 
for general information in the form .of 
amendment to the fundamental rules was 
only to make their scope clear. It does 
not appear to be the intention of the 
rule-making authority to make any such 
new rule on the date of such incorpora- 
tion. The Sixth Amendment Rules do/ 
not bring about any new change in the! 
rule as to the increased age of super- 
annuation or as to age of premature com-j 
pulsory retirement. They had already^ 
been in existence prior to the date of the 
Sixth Amendment. Therefore, the argu- 
ment of Mr. Desai that the rule raising 
of age of superannuation of the pre- 
ministerial Government servant to 58 was 
made for the first time in the Sixth 
Amendment Rules, 1965. is incapable of 
acceptance. 

25. On the contrary, it was urged by 
the appellant in person and with sub- 
stance that he was entitled to the benefit 
of clause (c) of vara 3 of the Fundamental 
(Sixth Amendment) Rules. 1965 aforesaid, 
as notified. The submission was that the 
appellant vras a pre-1938-April ministerial 
Central Government servant falling with- 
in the purview of the original Fundamen- 
tal Rule 56(b) fi) as it stood on the rele- 
vant date and sub-clause (ii) of clause (b) 
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thereof did not apply to him and as sudi. 
he was entitled to be retained in sendee 
till he attained the age ol 60 years. Now. 
clause (c) of F. R. 56 as amended by the 
Fundamental (Sixth Amendment) Rules, 
1965 provides: 

"A ministerial Government servant 
who entered Government service on or 
before the 31st March, 1938. and held on 
that date: 

(i) a lien or a suspended lien on a per- 
manent post, or 

(u) a permanent post In a provisional 
substantive capadty under clause 
(d) of Rule 14 and continued to 
hold the same without interruption 
until he was confirmed in that post 
shall be retained in service till the day 
he attains the age ol sixty years.” 

26. It was never In dispute that the 
appeifant was a pre~l3SS Apnl Afirusteriaf 
servant of the Central Government and 
held a permanent post. As he was gov- 
erned not by F. R 56(bl (ii) but by F. R. 
56 fb) (i), in the very nature of things, 
he must be having a Uen on a permanent 
post on the relevant date. The term 
'lien’ has been defined In F. R. 2 (13) as 
meaning "the title of a Government ser- 
vant to hold substantively, either Imroe* 
diately or on the termination of a period 
or periods of absence, a permanent post. 
Including a tenure post, to which he has 
been appointed substantively. The appel- 
lant was a substantive holder of a minis' 
terial post His case would thus fall 
within, the purview of sub-clause fl) of 
clause (c) of F. R. S6 as amended by the 
Amendment Rules. 1965. It was contend- 
^ by ,the learned Government Pleader 
that such was never the plea that was 
raised by the appellant-plaintiff In lus 
plaint and further that the question whe- 
ther the appellant held a lien or a sus- 
pended lien on a permanent post was a 
question of fact- and as such could not be 
allowed to be heard In thus second appeal. 
Now, in the very nature of things. It was 
not possible for the appellant to have 
raised such a specifie plea in the plaint 
that was instituted on March 6. 1965, the 
amendment Rules wWch extended the 
retirmg age of a Government servant In 
service till he attained the age of 60 years 
having been enacted In the Fundamental 
(Sixth Amendment) Rules. 1965. publish- 
ed bv a notification No. hL F. 12 (2) LV 
fOyeS dated 21-7-1965. Even then, we 
find that in para 3 (a) of the plaint, the 
plaintiff has claimed that he was entitled 
to continue in his service upto the ace of 
60 -years as per the Fundamental Rule 5G 
(b) (i). although this prayer was made on 
the ground that he was not made physi- 
cally Unfit or Inefficient Acain. the 
granting of the consequential relief to the 
lapoellanl does not require any question 
'of fact to be determined. Having regard 


to the facts and drcumstances of the 
case, we are not Inclined to accept Mr. 
Desai’s contention that the appellant can- 
not be permitted to invoke clause (c) of 
Rule 56 as amended by the 6th Amend- 
ment. In this view of the matter, in our 
opinion, the appellant would ordinarily 
be entitled to be retained in service till 
the day he attained the age of 60 years. 

27. Mr. Desai had. In passing, contend- 
ed that the impugned order ^ 26 was 
one contemplated by clause (j) of Funda- 
mental Rule 56 as amended. Now. it Is 
true that clause (i) set out earlier Is a 
non obstante clause and confers on the 
appropriate authority the absolute right 
to retire a Government servant, after he 
has attained the age of 55 years by giving 
a notice of not less than three months. 
But. such a right is exerdsable only ff 
the appropriate authority is of the opiidon 
that It fs in the public interest to do sa 
which is not the case here. Again, this 
clause has come into effect on July 21, 
1965. In any view of the matter, there- 
fore. the impuened order Ex. 26 dated 
De<:ember 18, 1963. which is relied upon 
by Mr Desal to canvass the view that the 
appropriate authority has given such a 
notice falling within the purview of 
clause (j) of the amended Fundamental 
Rule 56 cannot be construed as the requi- 
site notice. This is apart from the qu^ 
tion of validity of clause (j) which hasr 
cot been challenged before us. 

28. As aforesaid, the first and the 
second memorandums introduced substan- 
tia! amendments in original Fundamental 
Rule 56(b) (i). as it sto^ prior to the 
date of the issuance of these office memo- 
randums. The second memorandum has 
put the pre-April. 1933 Ministerial Gov- 
ernment Servants of the Central Govern- 
ment on par with all other Government 
servants and they have been given th® 
benefit of the increased age of retirement 
that was conferrrf on other Government 
servants by the first memorandum. The 
Fundamental (Sixth Amendment) Rules, 
1965 raised the age of retirement of 
Government servant to 60 years. The 
resultant effect is that the appellant was 
^Utled normally to be continued in ser- 
vice until he attained the age of 60 years, 
sufaiect to the right of the appropriate 
authority to review his case for further 
retention beyond the age of 55 years In 
the prescribi^ manner and the absolute 
right of the appointing authority to retire 
hirn on 3 months’ notice. We have found 
that the Impugned order is not falling 
under either ' of the two accepted cate- 
gories. The impugned order was thus 
bevond the pov.’ers of the appointing 
authority and fs in violation of the appel- 
lant’s normal right to be retained in ser- 

tUl he attains the age of 60 years. 
The impugned order Ex. 26 must, there- 
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Sore, be foxmd to be imconstitutional and 
Qlegal and as such ineffectual 

29. For the aforesaid reasons, we can- 
not sustain the impugned ordei; and up- 
hold the decree now under appeal. Ac- 
cordingly, we allow the appeal, set aside 
Ehe decree of the lower appellate Court, 
as also of the trial Court and quash the 
Cmpugned order Ex. 26. The appellant 
will be deemed to have been continued in 
'the service of the Government until he 
attained the age of 60 years. As. how- 
ever. the appellant has attained the age 
of 60 years on March 14, 1969, it is not 
possible now to declare that he continues 
in service. Nonetheless, he will be en- 
titled to his salary for the period and 
such benefits and emoluments of service 
as might have accrued to him and to 
which he was otherwise entitled to if he 
had been continued in service until he 
attained the age of 60 years. The appel- 
lant vyill get his costs from the respon- 
dent throughout Decree accordingly. 

30. We express our thanks to Mr. 
N. V. Karlekar who has appeared as ami- 
cus curiae at our request. 

Appeal aUowed. 


Am 1970 GI JARAT 269 (V 57 C 41)* 
M. O'. SHAH AND N. G. SHELAT, JJ. 

A Firm of Pt. Ramprasad Chhotalal and 
others. Appellants v. Bai Reva, Respon- 
dent. 

A. F. O. D. No. 1128 of 1960. D/- 18-4- 
1969, from decision of Extra Civil J.. Sr. 
Division at Ahmedabad in Ju. Civil Suit 
No. 50 of 1958. 

(A) Limitation Act (19081. Art. 60 — 
Loan or deposit — Determination of. 

Art 60 does not say that the amount 
due to become a deposit must be given to 
a banker or that he must be in a fiduciary 
position. In order to apply Art. 60. it is 
no doubt required to be shown that the 
amount was deposited with the firm. The 
evidence in that regard can well appear 
from circumstances disclosed leading to an 
Inference that it was not a loan but kept 
as a deposit with the firm. (Para 8) 

Under Art. 60 it is not necessary to 
prove that the borrower is carrying on 
business only as a banker, A man might 
become a banker, or place himself in the 
position of a banker, with regard to a par- 
ticular customer, and if the dealings %vith 
the lender and the borrower are such that 
the Court is satisfied that it can be said 
that the borrower is in the position of a 
banker to the lender, then the nioney so 
lent can be consider ed as a deposit. Whe- 

° Only portions approved for reporting by 

High Court are reported here, 

GN/GN/D124/70/BNP/T 
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ther a transaction is a transaction of loan 
or deposit does not depend merely on the 
terms of the document but has got to be 
judged from the intention of the parties 
and all the circumstances of the case. 
Even though the transaction is a transac- 
tion of deposit the deposit can be coupled 
with an agreement that it will be payable 
on demand. Such an agreement can be 
express or implied and if an express agree- 
ment in that behalf is recorded in the 
document the transaction of deposit can- 
not be thereby converted into a transac- 
tion of loan and the words "we shall pay 
the said sum” cannot convert the docu- 
ment into a promissory note. The promise 
to pay will be involved in a promissory 
note as well as in a deposit within the 
meaning of Art. 60, Limitation Act and 
the Court will have regard to the inten- 
tion of the parties and the circumstances 
of the case. (Para 8) 

"Where no writing was obtained so as to 
serve as a security for the amount given 
to the firm viz. by way of receipt or pro- 
missory note or agreement and only a 
khata was opened in the name of person 
giving the amount; interest was regularly 
added to the same every year and account 
was regularly sent to the person for a 
long time: it was not shown that firm had 
borrowed the money out of necessity; the 
firm was not under a duty to seek out 
the creditor in a suit for repaying the 
amount but it had only to pay the amount 
on demand, the firm in such circumstances 
can well be said as if it acted as a banker 
qua the creditor and the amount was in 
the nature of deposit and a suit to recover 
that deposit will be governed by Art. 60. 
AIR 1926 Bom 168 & AIR 1956 SC 12 & 
AIR 1940 PC 132, Foil (Para 8) 

(B) Hindu Law - — Pious obligation — 
Trade debts — Karta member of firm — 
Members of hLs family are liable to dis- 
charge liabilit.v of firm to the extent of 
their interest in coparcenary property. 

The liability of Hindu sons in a 
Mitakshara coparcenary family to dis- 
charge the debts of the father, the karta. 
which are not tainted with immorality or 
illegality is based on the pious obligation 
of the sons which continues to exist in the 
lifetime and after the death of the father, 

(Para 91 

Where R and C were members of a firm 
which was a running concern till C’s death 
and the liability of the firm to a third 
person was admitted, the heirs of C would 
be liable to pay the debts of the firm. 
Their liability is limited to the extent of 
their interest in the joint property. Taking 
C as a partner of that firm in his own 
personal capacity and not acting as a 
manager or a head of the family by reason 
of his being the father of the members in 
the family, the liability in respect of any 
debt devolves or, at any rate, is required 
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to be discharged by the sons by reason of 
this doctrine of pious obligation provided 
that It was not tainted with immorality 
AIR 1959 SC 282. Foa (Para 9) 

(C) Partnership Act (1932), S. 42tc) — 
Dissolution of partnership by death of 
partner — Rights of strangers in firm not 
affected. 

There is no provision in Partnership Act 
which says that the rights of the strangers 
to the partnership firm are affected there- 
by. Such a right continues m the creditor 
unless it is discharged by the firm or its 
partners, provided the claim is otherwise 
in time. AIR 1938 Rang 335. Rel otl 

(Para 10) 

(D) Limitation Act (1903), Art. CO — 
Partial receipt from deposit of firm — 
Does not smount to demand. 

A receipt of some amount out of the 
deposit amotmt lying with the firm could 
not amount to a demand made in respect 
of the whole amount so as to allow the 
period of lunitation to run against the 


plaintiff. (Para 21) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 SC 282 (V 46) - 
1959 SCR 1384. S. M. Jakati ▼. 

S. M Barkar 9 

(1956) AIR 1956 SC 12 (V 43). 

V. E. A Annamalai Chettlar v. 

S. V. V. S. Veerappa Chettiar 8 

(1940) AIR 1940 PC 132 (V 27) — 

42 Bom LR 971, Suleman Haji 
Ahmed Umer v. Haji Abdulla 
RahimtulU 8 

(1938) AIR 1938 Rang 335 fV 25) - 
2933 Rang LR 463. Day Hnit r. 
.Anamalai 11 

(1926) AIR 1926 Bom 168 (V 13) - 
28 Bom LR 73, Bhlmanna Kumaji 
V. Venichand Fattechand 8 

(1924) AIR 1924 Bom 28 (V 11) - 
- 25 Bom LR 503. Govind Chmta- 
man Bhat v. Kachubhai Gulab- 
chand 7 

A. V. Mody, for Appellants; S. B. VakS. 
for Respondent 


SHELAT, J. : — The sidt from which 
this appeal arises was instituted by the 
respondent-plaintiff in the Court of the 
Civil Judge {S D.) at Ahmedabad for re- 
covering in all a sum of Rs. 17,131-86 p. 
due as per statement of accounts dat^ 
T7-10-1954 with future interest and costs 
of the suit against the defendants-aopel- 
lants. 

2-5. XX 3CX XX 

6. Two points have been urged by Mr. 
Mody. the learned advocate for the ap- 
pellants. before us. The first Is that the 
trial court has erred in holding that the 
amount due from defendant Na 1 the firm 
running in the name of Ramprasad 
Chhotalal was in the nature of a deposit 
so as to be governed for the purpose of 
limitation by Art 60 of the Indian Limita- 
tion Act According to him, it was merely 


a loan and not a deposit and would, there- 
fore, be governed by Art 57 or 59 of tht 
Indian Limitation Act As the period o! 
limitation in that event commences froir 
the date when the loan is made, this suil 
filed after a penod of three years pro- 
vided for the same, would be barred by 
linutation On the other hand, it is said 
that the cause of action for a claim for 
money deposited with the firm under Arti- 
cle 60 of the Indian Limitation Act would 
commence from the date when the demand 
is made On that basis the suit is with- 
in time — it having been filed within a 
period of three years from the demand 
made m the month of May 1956. The 
other point raised by him is that the right 
and share m the ancestral Joint family 
properties of Chhotalal Lallubhai, with 
defendants Nos 4 to 10 cannot be held in 
any way liable for the suit claim since 
the family had nothing to do with that 
firm, and its partners were only Ram- 
prasad and NatwarlaL Natwarlal, accord- 
ing to him was taken as a partner in fhe 
firm in his individual capacity and not 
as manager or the eldest member in the 
family. In order to appreciate the ctm- 
teniions raised before us. a few facts nay 
well be set out. One Atmaram KaU^ 
happened to have close connections 
both Ramprasad and Chhotalal, He 
deposited in the name of his first wife W 
name Kamla a certain amount with the 
firm running in the name of Rampraad 
Chhotalal Patel, even prior to S. Y. 1931 
After her death, Atmaram’s marriage 
place with the present pl^nti£ The 
amount that stood due in the name of his 
first wife with the firm was then trans- 
ferred to the name of his second wife -- 
the plaintiff. At any rate, that amount 
stood in the firm’s accounts in the name 
of the plaintiff since 10-11-1931. A state- 
ment of accounts as per ext 85 sent by 
the firm shows that Rs. 8784-12-0 w'cre 
due to her. Later on it appears that some 
amounts were withdrawn by her and some 
were aobW ftr fier arwramt £>■ ctammnT 

ETOund that the firm used to prepare state- 
ment of accounts at the and of every 
Samvat year and it was sent to her. That 
went on up to the death of Chhotalal 
whi^ took place on 21-11-1950. Evct 
after his death the firm continued in the 
same name and as the evidence discloses. 
Natwarlal-defendant No. 2. the eldest son 
of Chhotalal. joined in that partnor^P 
firm. He appears to have looked after the 
affairs of the firm as wclL The statement 
of accounts in respect of the plaintiffs 
dues came to be sent to the plaintiff 3* 
usual every year as would appear from 
Exs. 87 to 106 and the last one was seof 
tmder the signature of Natwarlal as P®” 
Ex. 107. The amount due thereunder was 
Rs. 13.773-1-0 on Kartik Sud 1 of S. Y. 
2010. As already pointed out hereabove. 
a demand was made in the month of May 
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1955 and since nothing came out from it, 
a notice under Ex. 108, dated 3-10-55 was 
sent to the defendants. The reply as per 
Ex. Ill dated 31-10-1955 thereto was given 
by defendants Nos. 2 and 3 both for them- 
selves and on behalf of the firm-defendant 
No. 1 whereby while they admitted the 
amoimt due from them, they denied the 
Eability of the other heirs and legal re- 
presentatives of Chhotalal, including in 
respect of their shares in the ancestral or 
.ioint family properties of Chhotalal. In 
the suit, defendants Nos. 1, 2 and 3 did not 
appear and contest the claim. However, 
defendants Nos. 1 and 3 and also the heirs 
and legal representatives of defendant 
No. 2 have .ioiped as appellants along with 
the defendants Nos 4 to 10 — the heirs and 
legal representatives of deceased Chhota- 
lal in this appeal, against the decision 
passed by the trial Court. 

7. As to_ the amount due to the plain- 
tiff, there is no dispute whatever raised 
before us. The question, however, is whe- 
ther the amount due from the firm-defen- 
dant No. 1 was a deposit so as to be gov- 
erned by Art. 60, or that it was a loan 
contemplated in Art. 57 or 59 of the Indian 
Limitation Act as urged by Mr. Mody be- 
fore this Court. Mr. Mody’s contention is 
that the onus of proving tliat the amount 
was deposited so as to entitle the plain- 
tiff to claim it on demand with the firm 
would be on the plaintiff and she has fail- 
ed to discharge the same. According to 
him, when a person hands over money to 
any person not being in the nature of a 
gift, even though payable when demand- 
ed, would ordinarily mean a loan so as to 
say that money was lent to the other per- 
son. In order to show that it was in the 
nature of a deposit so as to have the claim 
brought under Art. 60 of the Limitation 
Act. it would be essential for the plain- 
tiff to show that it was not merely a loan 
but was a deposit. In support thereof, he 
invited a reference to the observations 
made in a decision in the case of Govind 
Chintaman Bhat v. Kachubhai Gulab- 
chand, AIR 1924 Bom 28. The contention 
was of a similar character we have before 
us and while dealing with that contention 
it v/as observed as imder; — 

"It is not clear what the Legislature 
meant by the word "deposited” in Arti- 
cle 60 but there must be some difference 
between "money lent" and "money depo- 
sited”, and one can only assume that a 
plaintiff relying upon Art. 60 must prove 
that something took place between the 
parties at the time the money _ passed 
which would constitute the handing over 
of the money "a deposit”, and not "a 
loan”. 

Going further, the material observations 
relied upon run thus; — 

"Ordinarily when A hands oTCr_ money 
to B on the understanding that it is not a 
gift, but has to be repaid when demanded. 
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that would be considered in law "a loan”* 
and when the plaintiff seeks to prove that 
the money so handed over was "a deposit”, 
the onus would lie upon him to prove that 
there are additional circumstances which 
turned the "loan” into a "deposit”. There 
is no distinction in the Act between the 
money lent and money deposited with re- 
gard to the agreement to re-pay. So that 
it is not the agreement that the money 
should be payable on demand that cfe- 
tinguishes a deposit from a loan. There 
must be something further proved, and it 
is not possible to define exactly what that 
something further must be. It has some- 
times been suggested that facts must be 
proved which create a sort of fiduciary re- 
lationship between the lender and the 
borrower. It cannot be said that that is 
always necessary”. 

8. It was pointed out by Mr. Mody that 
the firm was carrying on business in cloth 
etc. and was not acting as a banlrer and 
that there existed no fiduciary relation- 
ship with the firm so as to say that amount 
was talcen by v/ay of deposit. No specif 
circumstances are also shown to suggest 
that it was not a loan and that it vvas a 
deposit. In those circumstances, he argued 
that it was a claim for money payable for 
mone.y lent so as to come under Art. 57 or 
even if it were to come under Art. 59 as a 
suit for money lent under an agreement 
that it shall be payable on demand, since 
the period of limitation commenced from 
the date when the loan is made, the suit 
would be time barred. It cannot be cal- 
led a deposit as contemplated under Arti- 
cle 60 so as to say that the suit is in time 
from the date of the demand made for 
the same. If it is found to be a loan, it 
is not ‘in dispute that the suit would be 
time barred. Now in the first place 
it is essential to point out that Art. 60 
does not say that the amount due to be- 
come a deposit must be given to a banker 
or that he must be in a fiduciary posi- 
tion. In order to apply Art. 60, it is no 
doubt required to be shown that the 
amount was deposited v/ith the firm. The 
ertdence in that regard can well appear 
from circumstances disclosed, leading to ar 
inference that it was not a loan but kept 
as a deposit ‘ with the firm. Before we 
refer to some of the decisions referred to 
by Mr. VaMl, the learned advocate for the 
respondents, we may observed, that it ap- 
pears clear from the very decision relied 
upon by hfr. Mody that it cannot be said 
that there must exist fiduciary relation- 
ship between them, though if that existed, 
it may help in determining the nature of 
the transaction. In the case of Bhimanna 
Kumaji v. Venichand Fattechand, 28 Bom 
LR 73 = (AIR 1926 Bom 168) it was 
pointed out that under Art. 60 of the 
Indian Limitation Act it is not necessary 
to prove that the borrower is carrvdng on 
business only as a banker. It has been 
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■further observed that a man might be- 
Jcome a banker, or place himself in the 
[position of a banker, with regard to a 


dant who credited it In a bank In his own 
name, and credited it in his account-book 
to the plaintiff. That went on from time 


[particular customer, and if the dealings to lime over a long period of time. A 
with the lender and the borrower are sudi Question having arisen whether the tran- 


Ithat the Court is satisfied that it can be 
Isaid that the borrower is in the position 
of a banker to the lender, then the money 
so lent can be con^dered as a depodt. 
The mere fact, therefore, that the firm was 
carrying on some business in cloth etc; 
would not necessarily mean that It can- 
not be treated as a banker Qua the plain- 
tiff in the circumstances of the case. As 
observ’ed in the case of V. E. A Annamalal 
Chettiar v, S. V. V. S. Veerappa ChetUar, 
P^R 1S56 SC 12, whether a transac- 
tion is a transaction of loan or deposit 
does not depend merely on the terms 
of the document but has got to be 
fudged from the intention of the par- 
ties and all the circumstances of the case. 
Even though the transaction is a transac- 
tion of deposit the depodt can be coupled 
with an agreement that it wnll be payable 
on demand. Such an agreement can be 
express or implied and if an express agree- 
ment in that behalf is recorded m the 
’ocument the transaction of deposit can- 
lot be thereby converted into a transac- 
lon of loan and the words ’’we shall pay 


saction was a loan or deposit for the pur- 
poses of the Indi^ limitation Act. it was 
held that the transaction was not a loan 
falling within Arts. 57 and 59 of the Act 
because of the absence of any security for 
the alleged loans such as of any receipt 
in writing, or any promissory note, or any 
agreement as to what rate of interest the 
Joan was to carry. It further held that 
the course of dealing betv’ecn the parties 
was that the defend^t was acting very 
much as a banker for the plaintiff, he re- 
ceived for safe custody whatever moneys 
the plaintiff wished to hand over to him 
and he paid those moneys to the plaintiS 
only when the pl^tiff asked for them, 
and that there was nothing to show that 
the defendant was under any duty to seek 
out the plaintiff to repay him. In these 
circumstances, the transaction was that ol 
a deposit and the suit was governed by* 
Art. of the Indian Limitation Act. 
plying these tests to the present claim by 
the plaintiff, it appears that at no stage 
any writing was obtained so as to se^e 
as a security for the amount given to the 


the sum” cannot convert the docu- defendants viz, by way of a receipt or « 


nent into a promissorv note. The promi^ 
Q pay will be Involved in a promissory 
note as well as In a deposit within the 
[meaning of Art 60. limitatlan Act and 
[the Court will have regard to the 
Intention of the parties and the 
'clrcumsUnces of the case. In other 


promissory note or the agreement AH 
that was dene was that the amount ^ 
handed ever to the defendant-firm and « 
Khata in her name was maintained in tM 
account brnks of the firm. The Intercrt 
veas added to the same every year Md 
after making accounts at the end of the 


wordk even If there exirted any year, a statement thereof was sent to the 


document wherein there had been a prp- 
mise to pay the said sum. it would not 
necessarily be taken as a document of loan 
and that the Court would be reauired to 
find out the intention of the parties as to 
w’hether the amount sought to be secure 
was a deposit or a loan secured by the 
document itselL In the various state- 
ments ol accounts sent "by the defendant- 
firm under the signatures of defendant 
No. 2 or NatwarlaL the words "Bald lewa” 
have been used. They indicate no doubt 
about their having made a statement to 
the effect that they owed to them that 
much amount stated therein. But the use 


plaintiff showing the amount due from the 
firm to her. This course of conduct con- 
tinued for long. It shows that it was noj 
the defendant No. I who had borrowed 
the amount out of same necesrity on Ip 
part or about the plaintiff ha'’irig advanC’- 
ed or lent any such sum. On the contrary, 
the clrcimistances indicate, that having re-- 
gard to the close connection oi the plain- 
tiff's husband with the firm and with a 
view to have the amount remain in the 
name of his wife that the amount was k^- 
by way of a deposit with the firm. The 
finn was carrying on business and there V 
hardly any EUggestion much less any en- 


of suen expression in the statements of dcnce on record to show that the firm 


account would not necessarily mean to 
convey that it was not a deposit and that 
It w'as in the nature of a loan. Going 
further. we may refer to a de^on in the 


in need of money or had at any 
asked for any amount to say that it^^" 
rowed the same from the defendant Tnety 
therefore, no question of lending p* 


case of Suleman Haji Ahmed timer v. Haji money, but it was a question of deporili^ 
Abdulla Haji Rahimtulla. 42 Bom LR 971 


<AIR 1940 PC 1321. where their Lord- 
ships of the Privy Council laid down some 
of the tests to determine as to whether 
any such amount si^-en to the other per- 
son was In the nature of a depoat or loan. 
The facts of the case were that the plain- 
tiff handed over his money to the defen- 


Ihe amount In the name of the plaintiff io 
view of sudi relationship that existed be- 
tween her husband and defendant Na 1 
and the manner in which the amount 
been allowed to remain with the firm. I* 
filw appears clear that the defendan t-fi^ 
was not under duty to seek out the credi- 
tor such as the plaintiff In the suit for 
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paying the amount as it should have ordi- 
narily happened in the case of having re- 
ceived a loan. On the contrary, the defen- 
dant had to repay the same only on a 
demand made by the plaintiff. The defen- 
dant-firm can. in those circumstances, well 
be said as if it had acted as a banker or 
shroff qua the plaintiff in the case. If we 
turn to the pleadings in the case, a clear 
case of deposit wth the firm-defendant 
No. 1 was set out in the plaint. While 
the defendant-firm and its partners Nos. 2 
and 3 have not chosen to appear and con- 
test the claim, the other defendants also 
had not even suggested that it was in the 
nature of a loan and not a deposit. More 
than that we find some reference at two 
different places in the reply Ex. Ill given 
by defendants Nos. 1. 2 & 3 to the notice 
Ex. 108 whereby this amount was demand- 
ed by the plaintiff from them. In the ve^ 
first para thereof it has been stated that in 
about the S. Y. 1988 the amount was de- 
posited in the name of Bai Reva with 
interest at , the rate of per cent. 
"Terikhe Vya.iuka nana iama mukela” 
(Original in Guiarati transliterated here — 
Ed.). Towards the end of the reply in 
para 10 thereof a similar reference has 
again been made by saving that the 
amount was deposited at the rate of per 
cent by Atmaram in the name of his vdfe 
Bai Reva with the firm and that a Khata 
was maintained and that it continued for 
all the time. The words "nana .iama mu- 
kela” (Original in Gujarati transliterated 
here — Ed.) clearly indicated about her 
having deposited the same and not about 
the firm having borrowed the same or 
about the plaintiff having lent or advanc- 
ed- the same to the defendant No. 1. 
There is, therefore, hardly any substance 
in the contention now raised that the 
amount was in the nature of a loan and 
not as a deposit so as to come within the 
ambit of Article 57 or 59 of the Indian 
Limitation Act. In our view, therefore, 
apart from clear admissions made by the 
persons concerned, in respect of the 
amount lying udth the firm, applving the 
different tests to the facts of this case, 
we feel amply satisfied that_ the amount 
was in the nature of a deposit with the 
firm and that was payable on demand 
under an implied agreement and mat the 
interest was to run at the rate of 44 per 
cent The suit claim would, therefore, be 
governed by Article 60 of the Indian 
Limitation Act and that the cause of acUon 
for filing a suit commenced from the date 
when the demand was made by the plain- 
tiff in May 1955. That way the suit was 
filed \vithin a period of three years con- 
templated for the same under_Article_ oO 
of the Indian Limitation Act 'Ine finding 
of the learned Cbdl Judge in that respect 
is. therefore, correct. 

9. The next question relates to the 
nature of liability of defendants Nos. 4 to 
1970 Guj./18 Xn G— 29 


10. the hdrs and legal representatives of 
deceased Chhotalal who happened to bs 
a partner in the firm till his death. The 
liability of the firm is not in dispute. Its 
partners Ramprasad and Chhotalal were 
also personally liable for any such debt. 
There is no_ challenge on account of Ram- 
prasad’s heirs and legal representatives. 
The onlv question before us is whether' 
the shares of defendants Nos. 4 to 10 in 
the joint family properties of Chhotalal 
were liable for the debt of Chhotalal. Mr. 
Vakil, the learned advocate for the res- 
pondents. urged that even on the basis 
that in the firm-defendant No. 1, Chhota- 
lal was a partner in his individual capa- 
city and not as a Karta or manager of the 
family, the liability in respect of such a 
debt of the firm would certainly be even 
against the joint family properties in which 
defendants Nos. 3 to 10 had the copar- 
cenary interest by reason of the doctrine 
of pious obligation to pay the debt of the 
father unless it is shown that the debt was 
illegal or immoral In that' respect, he in- 
vited a reference to some decisions the 
principles whereof have been well set out 
in paragraph 290 of Mulla’s Hindu Law, 
We may, therefore, conveniently refer to 
them instead of referring separately to 
those decisions. Clause (1) of paragraph 
290 refers to the pious obligation of son, 
grandson and great-grandson to pay ances- 
tor’s debts. It relates to debts wliich have 
been contracted by the father in the capa- 
city of manager and head of the family 
for family purposes. In that event his 
sons as members of the joint family are 
bound to pay the debts to the extent of 
their interest in the coparcenary property. 
The second part thereof, however, is im- 
portant and that relates to debts whiA 
have been contracted by the father for his 
own personal benefit while the sons are 
joint with him. When such is the case, 
as stated therein, the sons are liable to 
pay the debts pro'vided they are not in- 
curred for an illegal or immoral purpose. 
The liability to pay the debts contracted 
by the father, though for his own benefit, 
arises from an obligation of religion and 
piety which is placed upon the Mitakshara 
law to discharge the fathers debts, where 
the debts are not tainted with immorality. 
The fact that the father was not the 
karta or manager of . the joint family or 
that the family consi.sted of other copar- 
ceners besides the father and sons, does 
not affect the liability of the sons in any 
way. This pious obligation, as set out in 
Cl. (2) thereof, to pay the ancestor's debts 
to the extent of their interest in the joint 
family property is not abrogated by the 
Hindu Succession Act and then as stated in 
Cl. (3) thereof, their liability is not a per- 
sonal one. that is to say. the father’s cre- 
ditor is not entitled to proceed against 
their person or their separate property. 

It is limited to their interest in the joint 
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family property unless there is acceptance 
of personal liability. Then •we may use- 
fully refer to CL [4-Al in paraeraTih 292 
which relates to a creditor’s suit Tills 
CL 4(A) relates to a smt aesunst the son 
after father’s death, there being no sml 
against the father. In such a rase, the 
creditor may file a suit and obtain a 
decree against the son, and attach the 
entire interest of the lather and son in 
the coparcenary property, and have it sold 
in execution of the decree. The son being 
under a pious obligation to pay the father’s 
debts, he cannot claim the b^efit of sor- 
vivorship. Such a debt as contracted by 
the father must be not one for an unlawful 
or immoral purpose. We may in this con- 
nection refer to the dedaon in the case 
of S hL Jdcati V. S M. Barker. AIR 1959 
SC 282. where it has been held that the 
liability of Hindu sons in a Lfitakshara 
coparcenary family to discharge the debts 
of the father, the karta, which are not 
tainted wnth immorality or illegality Is 
based on the pious obligation of the sons 
which continues to exist in the lifetime 
and after the death of the father and 
which does not come to an end as a result 
of partition of the joint family property 
unless a provision has been made for the 
payment 0 ! the just debts of the father. 
In other words the liability of the sons to 
discharge such a debt contracted by the 
father continues not only during his life- 
time but also after his death. It is. there- 
fore. not necessary that a decree -must have 
been obtained against the father as a head 
of the family or that the sorts should have 
been party to a suit in which that decree 
Is pa-ssed. It is. therefore, clear that the 
firm-defendant No. 1. even as admitted by 
defendant No 5 in Ms deposition before 
the Court, was a running concern till 
Chhotalal's death which took in Novem- 
ber 1950 Taking Chhotalal as a partner 
of that finn in his own personal capacity 
and net acting as a manager or a head of 
the family by reason of his being the 
'athcr of the members in the lanifiy. the 
liability in respect of any debt devolves 
or. at any rate, is reouired to be discharg- 
ed M' the sons ^ reason of this doctrine 
of pious obligation provided that it was 
not tainted with immorality. 

10. Before we consider this aspect of 
the matter, we mav deal with some points 
raised by Mr. Mody ha\Tng reference to 
the claim being due on death of Chbota- 
laL In our view, the debt such as the one 
in this case continued to exist so far as 
the firm was concerned and that the 
of action in respect of that debt for reco- 
vering the same against the firm would 
only arise on a demand made Ihereol The 
demand was made both from defendants 
Kos. 1, 2 and 3 as also from the members 
of the family of Chhotalal in Mav 1935 
and the suit filed is in time. Tt was said 
that as soon as Chhotalal ^ed, the part- 


nership stood dissolved by reason of fafa 
death as contemplated under Section 42(c) 
of the Indian Partnership Act and, there- 
fore. the debt became payable with effort 
from that date. On a perusal of the pro- 
visions of the Indian Partnership Act, we 
find no provision which says that the rights 
of the strangers to the partnership finn 
are afferted thereby. Such a right con- 
tinues in the creditor onless it is discharg- 
ed by the firm or its partners, pnmd^ 
the rtaim is otherwise in time. Now In 
this connection we may state that it is 
no doubt true that the firm would be dis- 
solved by the death of a partner, bnt 
that is always subject to the contract be- 
tween the partners as contemplated In 
Section 42 of the Art. Such a contract 
need not be express. It may be implied 
and nan well be gathered from the con- 
duct of the parties and the dxcumstance 
disclosed in the case. We may in tlus 
connection pomt out that it is with effect 
from the date of the death of Chhotalal 
that defendant No 3 Natwarlal is said to 
have entered into this partnership finn. 
That would appear from the retfistratioa 
certificate produced at Ex. 116. It is dated 
i4th January 1952. The recitals thereof 
Indicate that Natwarlal joined this part- 
nership firm running in the same name as 
of defend^l No. 1 with effect from 21-11- 
1950. the date on which Chhotalal di^ 
He was the eldest member in the £anm7 
surviving after Chhotalal’s death, the oth^ 
sons being minors then. They were all 
joint and were living together. In those 
dreumstanees. there was hardly anrtWng 
to the contrary to suggest that Natwarw 
was taken in as a partner of me 
same firm in his individual eapaaty 
as is attempted to be said by Natwarlal 
and Ramprasad in their reply 111 fo 
the notice given by the piaintifL Ram- 
prasad was the brother of Chhotalal oot 
that way the uncle of NatwarlaL 
course of events clearly suggests thrt 
Ramprasad on Chhotalal’s death look 
NatwarJaC tde cilter mwmlvr nr 6W- .lawf 
fam ily, as 3 -partner in the firm, and he 
must have thus been a •partner as repre- 
the family. He has chosen to say 
otherwise, u-ilh a -^dew to enable other 
members of the family escape the liability 
to the extent of their shares In the jrtnt 
lanxfly property. Neither Natwarlal nor 
Ramprasad has chosen to produce tha 
partnership deed. Nor any of them has 
appeared in the suit and given eridence m 
the In those rtrcumstances we feel 

inclined to hold that Natwarlal being tha 
eldest member in Chhotalal’s branch was 
taken as a partner representing the mem- 
bers of the joint family of ChhotalaL That 
has been the rtainlilTs case and it has re- 
mained almost uncontroverted by any evi- 
dence whatever led by ?<atwarlal or Ban>- 
inasad. Mere registration certificate Ex. 
116 cannot justify them to say or eye* 
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help other defendants in saying that 
Natwarlal was joined as a partner of that 
firm in his personal capacity and that he 
did not represent the family. In those 
circumstances, there would not arise any 
question of the dissolution of the finn so 
as to say that any money was required to 
be demanded on the dissolution of the 
firm. In fact the firm continued in the 
same name and the statements of accormt 
had thereafter continued to be sent to the 
plaintiff in the name of the firm in the same 
way as it was done before. No demand 
was at that time made and consequently 
the character of the amount of deposit 
lying with the defendant-firm cannot be 
said to haye been lost so as to say that 
it was in the nature of a loan as is 
attempted to be said by B/h. Mody before 
us. 

11. Mr. Mody also tried to suggest in 
that connection that even a receipt of some 
amoxmt from the deposit amount lying 
with the firm would amount to a demand 
and that way he tried to show that the 
plaintiff had off and on recovered some 
amounts long before and the cause of ac- 
tion for the remaining amount had started 
&om that date when some amount was 
withdrawn and that way the suit was 
time-barred. As we said above, the nature 
of the amount lying ^wth the defendant- 
firm does not lose its character. It does 
not become a loan by- reason of the fact 
that the partnership was taken to have 
been dissolved in the circumstances of the 
case, nor could it be said that even a re- 
ceipt of some amount out of the deposit 
amount lying with the firm could amount 
■to a demand made in respect of the whole 
amount so as to allow the period of limi- 
tation to run against the plaintiff. In the 
case of Daw Hnit v. Anamalai, AIR 1938 
Rang 335, such an argument was advanced 
and it was held that the demand contem- 
plated by Art. 60 is demand for the repa-y- 
ment of the whole amount of the deposit 
du& and not a demand for partial pay- 
ment. As to the change in the character 
of the amount Iving ■with the defendant, a 
similar argument appears to have been ad- 
vanced in that case and it ■n'^as observed 
that the creditor's claim was that of^ a 
deposit and that deposit had not lost its 
character as such by reason of insolvency 
proceedings. In other ■vrords, the dissolu- 
tion even if it had taken place of the part- 
nership firm with the death of Chhotalal 
cannot be taken to change the character 
of the amount lying -^yith the defendant 
so as to affect the plaintiff, and the cause 
of action would therefore, only arise when 
a demand is made in respect of the entire 
amount of deposit due from the defen- 
dant-firm. 

12- We maw incidentally refer to the 
effect of tbe dissolution of the partnership 
or say wunding up of Oie partnership aris- 
sirtg under the pro'visiotis of the Indian 


Partnership Act. In order to wind up the 
affairs of a dissolved partnership it is 
necessary first to pay its debts and then 
to settle other questions of account be- 
tween the parties. In other words, the 
consequences of a dissolution of a part- 
nership arise both as regards the creditors 
and as regards the partners themselves. 
As between the partners, as to the con- 
sequences on a dissolution of a partnership 
we are not concerned in this suit. But we 
may refer to the principles deduced from 
different -decisions in so far as they relate 
to the creditors of the partnership firm, in 
"Lindley on Partnership” (Eleventh Edi- 
tion) at page 722. Of the six principles so 
set out. the first two are of some relevance. 
They are as unden — 

1. That a dissolution of partnership, 

whether general or partial, does not 
discharge any of the partners from 
liabilities incurred by them pre^vi- 
ously to the time of dissolutfon. 

2. That in order that a member of a 

firm. whoUy or partially dissolved, 
may be freed from his liability to a 
person who was a creditor of the 
firm at the time of its dissolution, 
such creditor must either have been 
paid- or satisfied, or must have re- 
leased or discharged the late part- 
ner. or have accepted some fresh 
obligation in lieu of that which ex- 
isted when the firm was dissolved. 

We may point out that certain arguments 
advanced by Mr. Mody w'ould be amply 
met thereby. His first argument was that 
the original partnership which ran in the 
name of Ramprasad Chhotalal was be- 
tween four persons as would appear from 
the partnership deed Ex. 114 dated 7th 
December 1931. Tlie amount was deposit- 
ed with the firm even before that. Now 
this document makes no reference what- 
ever about the plaintiff's dues. But it ap- 
pears from the statement of accounts as 
per Ex. 85 that it has come to be acknow- 
ledged by this partnership firm from the 
pre-vious one. That firm can be taken to 
have taken over the liability to the plain- 
tiff for her dues from the previous firm. 

It was not discharged at any time It can 
hardly be said that the liability came to 
an end \%ith the same firm taking over 
some other partners or releasing some 
therefrom. How it came to be so changed 
we ha-ve no material on record. Now we 
find that the partnership again continued 
in -the name of M/s. Ramprasad Chhotalal 
as per the other partnership deed Ex. 1 1 5^ 
This deed shows that Chhotalal Lallubhai 
had ten annas share as against six annas 
share in a rupee of Ramprasad Lallubhai. 
This partnership admittedly continued till 
the death of Chhotalal and it v/as on the 
death of Chhotalal that Nat-warlal is said 
to have joined viz. on 21-11-1950 in place 
of his father Chhotalal The firm name 
remained the same. The partners there- 
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after continued to be Ramprasad Lallubhal 
and Natwarlal in place of his father 
ChhotalaL Durine the existence of the 
partnership firm, as per the deed Ex. 115 
the claim of the plaintiff continued to 
remain and the firm had sent statements 
of accounts to the plaintiff every year. As 
already pointed out hereabove. Natwarlal 
joined the firm on the death of ChhotalaL 
The partnership agreement which was 
arrived at between them has not been be- 
fore us. In fact Natwarlal was summoned 
to produce the same and he failed to do 
so. The only inference that can be drawn 
Is that Natwarlal continued to be in place 
of his father and that he being the eldest 
member in the family, represented the 
family in that partnership firm. The said 
firm can be said to have continued on the 
same basis in absence of anything shown 
to the contrary Even after Natwarlal 
having joined his father’s firm, m the 
statements of accounts sent by the firm and 
in fact as already pointed out hereabove. 
In the reply to the notice given by the 
plamtiff. both Ramprasad and NaLwarlat 
had admitted it Even if. therefore, the 
partnership had come to be dissolved for 
one reason or the other, and so far as the 
first partnership was concerned or even 
the second partnership was concerned, it 
will have to be assumed that the next part- 
nership had accepted the same obligation 
In lieu of that which existed when the 
firm was dissolved. In absence of any 
material whatever to show that the cre- 
ditor must have been paid or his claim 
was satisfied or that he had released or 
discharged any such partner of the firm, 
this position would be covered in the se- 
cond principle just set out hereabove from 
Lindley on Partnership It is equally 
clear that even with the dissolution of 
partnership unless it is shown otherwise, 
the partners cannot be said to be discharg- 
ed from the liability Incurred by them 
previously till the time of dissolution. In 
view of these principles, the claim of the 
plaintiff would in no way stand affect^ by 
reason of the chance in the partners of 
the firm, and the character of the dues so 
far as the plaintiff is concerned may also 
remain unchanged in respect of the firm 
having two partners and later, on the 
death of ChhotalaL Natwarlal having b«n 
taken over on behalf of the family. Thus, 
by reason of the fact that Natwarlal hap- 
pened to be the manager of the family of 
defendants Nos 4 to 10. they would be 
liable, thouch not personally, to the extent 
of their interest and share in the joint 
lamily property. 

13. Turning back to the doctrine of 
ruous obligation even If Natwarlal was a 
Partner of the firm in his Individual caoa- 
dty and not in his capadtv as a head of 
the family representing all the members 
of the family, they would be liable to the 
extent of their share or interest in the 


Jmnt family property by reason of the 
doctrine of pious obligation to discharge 
the debts of their father who was the 
partner of the firm till his death and in 
respect of which no demand was made till 
1955. His liability as a partner continued 
In absence of the same having been dis- 
charged or taken over with the consent of 
the plaintiff by the new partners. That 
has not been so showa As we said above, 
defendants Nos. 1. 2 and 3 were ex parte. 
They have not appeared and challenged 
the claim. Defendants Nos 4 to 10 have 
also not alleged that Chhotalal had con- 
tracted a debt which was illegal or im- 
moral so as to enable them to avoid their 
liability in regard to their share or in- 
terest in the family property. No such 
plea is raised. It was urged by Mr. Mody 
that there has been no averment to that 
effect in the plaint for holding them liable 
on that basis viz., upon the doctrine of 
pious obLgation to pay the father’s debts, 
that they would be able to contend that 
the debt was of an immoral character. 
The claim of the plaintiff has been obvi- 
ously on the basis that Natwarlal had 
become a partner of the firm as a head 
of the family and he represented them as 
such in that partnership firm in place of 
Chhotalal. The attempt on the part of 
the defendants was that Natwarlal bad 
joined the firm in individual capacity and 
if that was the contention, naturally the 
question would arise as to their liabiuty 
In respect of the debts of deceased 
Chhotalal by reason of his being a partner 
In that firm That Uabilily would w 
based on principle of law and if at 
was a suggestion or contention of the 
defendants that such a debt was illegal 
or immoral, the plea ought to have been 
raised that they are In no wav responsi- 
ble for paving the debts Incurred by the 
father on such a ground. It was. how- 
ever. pointed out by Mr. Mody that he 
can show that it was a debt contractea 
by the father in starting a new busing 
and that he cannot bind his sons for \he 
debt contracted for a new busine^ 
may well be called Avyavaharik 
Some cases w’ere referred to by him. It 
may not be so very necessary to refer to 
them for we find the principles 
deduced from those dedsions and have 
been set out in paragraph 224. clause (2) 
at page 264 in Mulla’s Hindu Law under 
the caption "New Business". The princi- 
ple set out therein is that the manager of 
a ioinl family cannot impose upon a 
minor member of the family the risk and 
liability of a new business started by him- 
estale in order to prodde money for one 
self and the other adult members. Even 
where the father is the manager, he Is 
not entitled to mortgage the joint family 
of his sons to start a new business Such 
a mortgage Is wholly invalid against 
minor coparceners. Later on it has been 
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observed that as regards adult members 
Et has been held in India that the manager 
cannot impose even upon them the risk 
and liability of a new business started by 
him, unless ^e business is started or 
carried on with their consent, express or 
umplied or though started by the manager 
only, joint funds were afterwards utilised 
’lor the business to the advantage of the 
■joint family or its continuance was found 
beneficial to the family or it was adopted 
as a family business by the other mem- 
bers who continued to enjoy the benefits 
of the same. Before applying any such 
principle, it has to be established that the 
debt was contracted for the purpose of 
entering into a new business by any indi- 
vidual member in the firm so as to bind 
other members in the family. In the 
present case, as already pointed out here- 
above, we have no material on record to 
exactly know how and for what purpose 
the amount was accepted by the firm 
The only thing that we are able to gather 
from the material on record is the state- 
ment of accounts sent to the plaintiff 
every year from time to time by the firm 
acknowledging the firm’s liability to pay 
the same. What happened to the first 
partnership and in what manner it came 
to be dissolved we do not know. All that 
could well be known by the defendants 
themselves. Their accounts would have 
shown the same. None of those accounts 
has been produced to show as to whe- 
ther this amount was taken by way of a 
loan for starting a new business so as to 
create any such effect in respect thereof 
subsequently. Since the first partnership 
had two partners Ramprasad and Chhota- 
lal, this amount was carried forward as 
the amount deposited with them. In other 
words, there is not an iota of evidence or 
material on record to suggest much less 
show that this amount was borrowed for 
the purpose of starting a new business. 
No attempt is made to explain the same 
and the material in that regard could 
only be with the defendants who have 
remained ex parte and have not chosen 
to produce the same. The written state- 
ment Ex. 24 filed by the defendants Nos. 

4 to 10 does not even suggest any such 
thing and all that it says is that Natwar- 
lal had become a partner of the firm in 
his individual capacity and that they were 
not bound by it. No such plea is raised 
and even there has been no material in 
that regard to substantiate any such argu- 
ment advanced before us. In those cir- 
cumstances, it is abundantly clear that 
the interests or shares in the joint family 
propierty so far as defendants Nos. 4 to 
10 are concerned, would be liable for the 
claim of the plaintiff against the firm- 
defendant No. 1 of which Ramprasad and 
Chhotalal were partners and later on on 
Chhotalal’s death Natwarlal joined the 
same as the head of the family. The 
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learned Civil Judge was, therefore, right 
in holding accordingly. 

r. result, the appeal faHs and 

it IS dismissed ■with costs. 

Appeal dismissed. 
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J. B. MEHTA AND S. H. SHETH, JJ. 

Chhotalal Vaghjibhai, Applicant v. 
Vivekanand Mills Co., Ltd., Ahmedabad 
and others. Cipponents. 

Special Ci-vil Appln, No. 399 of 1967, 
D/- 1-5-1969. 

(A) Industrial Disputes Act (1947), Sch. 

2, Item 3 — Dismissal — Fair trial — 
Allegation against disciplinary authority 
by delinquent servant — Inquiry held by 
Labour Officer — Final order of dismissal 
b.V disciplinary authority — He being 
interested party, order is illegal. AIR 
1959 SC 1376 & AIR 1967 SC 408 & (1966) 
2 Lab LJ 315 (SC) & AIR 1964 Guj 139, 
Rel. on. (Para 5) 

(B) Constitution of India, Art. 226 — 

Natural justice — Judge or adjudicator 
with a bias is disqualified. (Para 6) 

(C) Bombay Industrial Relations Act 

(11 of 1947), Ss. 27-A. 32, 33 — Union re- 
presenting a workman filing application to 
Labour Court and further filing appeal — 
Withdrawal of appeal — Individual cannot 
reagitate grievance. (1962) 1 Lab LJ 3GD 
(SC), Rcl. on. (Para 10) 

(D) Constitution of India, Art. 141 — 

Precedent — High Court not competent 
to distinguish a Supreme Court decision 
on facts — Doctrine of "Obiter per incuri- 
am” (Obiter of tlie Court) or distinguish- 
ing case on facts applies to concurrent 
courts. (Para 9) 

Cases Referred : Chronological Paras 
AIR 1967 SC 408 = (1961) 2 Lab 

LJ 117 5 

1966-2 Lab LJ 315 = (1966) 12 Fac 

LR 361 (SC) 5 

AIR 1964 Guj 139 = ILR (1964) 

Guj 45 6 

1962-1 Lab LJ 369 = 1962 Supp (2) 

SCR 890 9 

AIR 1959 SC 1376 = (1960) 1 SCR 

580 4 

(1854) 5 HLC 72 = 10 ER 824 6 

V. S. Patel with B. R. Shelat. for Ap- 
plicant; K. S. Nanavati for I. M. Nana- 
vati. for Opponent No. 1. 

MEHTA, J. : The petitioner-employee 
challenges in this petition under Articles 
226 and 227 of the Constitution, the order 
of the Industrial Court, dated October II. 
1966 by which the Industrial Court set 
aside the order of the Labour Court 
allowing t he Mill’s Appeal and dismissed 
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the appbcation filed by the petitioner in 
the Labour Court. The short facts which 
have given rise to this petition are as 
under — 

2. The petitioner was employee in the 
Respondent No 1 Milk Co , hereinafter 
referred to as 'the Mills’, for a number 
of years and at the relevant tune he was 
a Storekeeper in the Stores Department 
One other Clerk, KanlilaL worked in the 
Sales Department and he had been dis- 
charged by the Mills On August 4. 1959. 
Kantilal wrote a letter to the Manager 
referring to some misappropriations 
which were committed by the Manager 
from the sale proceeds of the two transac- 
tions in Question It appezirs that the 
petitioner was tliereafter transferred as a 
Provident Fund Clerk. Kantilal reiterat- 
ed his complaint by his second letter on 
November 9, 1959 It should be noted at 
this stage that both Kantilal and the peti- 
tioner are the share-holders of the Res- 
pondent No 1 Mills Co Kantilal issued 
similar notices to the firms involved m 
those tran-sactions viz., to one KaUdas of 
M^s. Barrels and Machinery Supplying 
Co. and to one Chimanlal Jemaldas men- 
tioning that the oioceeds of these goods 
purchased bv them were not credited in 
the Mills account and were misappropri- 
ated by the Manager These two transac- 
tions are of May 3. 1956 of sale of Beam 
Flanges to Chimanlal Jemaldas and on 
June 20. 1956 of sale of Cast Iron, a con- 
trolled Utm, to M/s Barrels and Machi- 
nery Supplying Company through the 
said Kabdas. The Manager, the said 
Kalldas and the said Chimanlal had on 
December 1 and 2. 1959 sent replies 
to that KanlilaL It appears that on Sep- 
tember 4. 1959. the Gate-keeper reported 
to the Manager that the petitioner took 
away kachha gate passes from him on the 
pretext that he wanted to make pucca 
gate passes but he had not returned them 
A show cause notice was issued by the 
very Manager, against whom these alle- 
gations were made by KantilaL at Ex. 17 
on December 3, 1959 Under the relevanl 
Standing Order No 12. the petitioner was 
asked to show cause as he had misappro- 
priated the amounts of the said two trans- 
actions which was detected when the in- 
Quiry was made after the said Kantilal 
who was a share-holder complaint bv 
^inng a notice to the Manager These 
amounts vs-ere not credited to the Mills, 
while the amounts were reabced by the 
petitioner from the concerned Merchants 
It was further alleged that an attempt 
was made to involve the Manager in this 
matter and the pePtioner had colluded 
with Kantilal in this connection In order 
to save himself, he had got defamatory 
allegations made against the Manager 
through Kantilal and thus he had com- 
mitted misconduct under the relevant 
Standing Order 12 for which he was liable 


to be dismissed After the said show 
cause notice was served on the petitioner, 
the Company served another letter at Ex. 
19 dated December 5. 1959 on the peti- 
tioner pointing out that as the Manager 
was going to be a witness, if the peti- 
tioner wanted that the inquiry should be 
held bv some other person, the Managing 
Director had ordered the Labour Officer 
Mr Desai to hold inquiry. The inauiry 
was started on December 16. 1959. At 
the time of the mquiry, the petitioner 
was consulted and as the Manager was 
going to be the witness, the inquiry was 
handed over to the Labour Officer who 
was appointed in this connection to hold 
ingiury by the Managing Director. Vrlien 
the mquirv was commenced by this 
Inquiry Officer, the petitioner filed his 
written reply dated December 16. 1959 at 
Ex 25 In the said reply, the petitioner 
pointed out that he had prepared gate 
pas<;es but the Manager had instructed 
him to prepare the gate passes of 
chants who had taken the goods and had 
paid the price to him. The Manager 
to sign these kaehcha gate passes and they . 
were prepared by the petitioner as pw 
the instructions of the Manager 
such gate passes had been prepay 
him during the course of his semce. 
petitioner further pleaded that the 
ger used to give him speafic Instructio n 
before orepanne these kachcha gate passw 
bv telling him that the concemw 
chants had paid the moides to him ^ 
so far the goods mentioned by ^e 
ger the kac’icha chits were to be pre^* 
ed as instruct^ fciv him. It 
ing to this permanent practice, which was 
obMrved in the htills for preparing 
kachcha chits, that the two 
kachcha chits, for the 
of 3-5-1956 of M/s Chimanlal Jemal^^ 
for Beam Flanges and on June ZO. IW 
of M/s Barrels Supplying Co for 'i 
Iron, were prepared by him ro me m 
slructions of the Manager rum^ti- i ^ 
was. therefore, finally pleaded by him 
that in the circumstances it was obvio^ 
that a person who was guilty himself w 
trying to find fault with the 
and the whole thing had been irilelugcn ' 
iy done to involve this innocent petitioner. 
After the written statement w^s Presen - 
ed. the petitioner submitted ^ 

Inquiry Officer an application datM 
cember 16. 1959 In that application. * 
request was made that ^fore the inauiiV 
commenced, the petitioner should 
given a list of the Mills' witnes^ 
of the record and documents which m 
Mills wanted to rely upon against tM 
petitioner and to permit inspection of al 
the records and only after this was 
that further inquiry should be held. 
petitioner also gave a second apphe^oo 
on the same dav to the Inquiry Officer 
asking for production of certain docu- 


1970 Chhotalal v. Vivekanand Mills CMehta J.) [Pr. 2] Gnj. 279 


merits as they were vital for his defence, 
before even he could file the written 
statements. These records were (1) The 
gate-keeper’s "Awak-Jawak” books of the 
MiUs for the years 1955, 1956. 1957. 1958 
and his daily "Awak-Javak” reports. f2) 
physical stock list of the stores depart- 
ment for 1955. 1956. 1957 and 1958 A.D. 
and the Mills’ pucca stock list. (3) Store- 
ledgers for the said years with monthly 
figure books for the said years, (4) Awak 
Javak books of the stores department for 
the said years. It was finally requested 
that these books or records should be pro- 
duced before the inquiry was commenced. 
The Inquiry Officer." however, rejected the 
second application on the ground that the 
show cause notice was relating to only 
two transactions and the application for 
production related to books or records of 
four years. The petitioner, thereafter, 
presented the final application on the 
same day stating that he had a feeling 
that the inquiry that was going to be 
held against him in the matter was not 
-going to be impartial and that he felt that 
the inquiry would be held as per the deli- 
berately pre-determined scheme of dis- 
charging or dismissing him. On this 
groimd. the employee refused to partici- 
pate in the inquiry. It appears that the 
Inspector of the 'Textile Labour Associa- 
tion, the Representative Union, advis- 
ed the employee to take part in the in- 
quiry. but as the employee was in these 
circumstances not prepared to participate 
in the inquiry, even the said Inspector 
withdrew from the inquiry as he also did 
not think it proper to take part in the 
inquiry. Thereafter, an ex parte inouiry 
was held •where the said Manager •was 
examined before the Inquiry Officer and 
statements were taken of the concerned 
two merchants. Thereafter, considering 
the report of the Inquiry, the very same 
Manager against whom all these allega- 
; tions were made has passed the dismissal 
order against the petitioner on December 
23, 1959. An approach letter under Sec- 
tion 42(4) was written by the Textile La- 
bour Association as a Representative 
Union on March 15. 1960 and thereafter 
the application “^vas filed in the Labour 
Court by the Textile Labour Association 
as a Representative Union challenging the 
said dismissal order and for claiming re- 
instatement relief, on April 20. 1960, The 
Labour Court held that there was no fair 
and impartial inquiry as the -petitioner s 
right of defence -was completely stultified 
by -withholding these material documents 
and as the Manager had such a bias, as 
he -was himself charged for these mis- 
appropriations and had taken such an 
active interest throughout the proceedings 
and had been a witness and had been a 
judge also in his own cause. The Labour 
Court, therefore, held that the inquiry 
was -vitiated and the order of dismissal 


was bad. However, the reinstatement 
was not ordered considering the strained 
relations between the management and 
the petitioner, and it was only ordered 
that the petitioner be deemed to be con- 
tinued in service till the date of the order 
of the Lower Court dated February 19, 
1965. The Mill Company was directed to 
pay his fuU wages from the date of dis- 
missal to the date of the order of the 
Labour Court and from that date his ser- 
•vices were to stand terminated and he 
was to be given all benefits to which an 
employee who has been discharged simpli- 
citer would be entitled to. Against this 
order of the Labour Court, the "rextile 
Labour Association filed an appeal and 
the Mills also filed a cross appeal before 
the Industrial Court. When these appeals 
came up for hearing before the Industrial 
Court, by a pursis given in the appeal 
filed by the Textile Labour Association, 
the Textile Labour Association withdrew 
the said appeal on the ground that the 
concerned clerk was advised to accept the 
reinstatement subject to other conditions 
but he was not prepared to go in the MiUs 
in view of the strained relations. There- 
fore, the question of the proceeding vdth 
the said appeal did not survive and the 
Textile Labour Association did not press 
the said appeal and prayed for allo%ving 
it to be withdravTi. This appeal has, 
therefore, been dismissed by the Indus- 
trial Court, even though the petitioner 
himself wanted to press this appeal, on 
the ground that the Representative Union 
had a right to appear or act by excluding 
even any individual employee as per the 
settled legal position. As regards the 
other appeal of the Mills, the Industrial 
Court held that the Labour Court had 
completely misconceived the scope of the 
inquiry and it reversed the conclusion of 
the Labour Court that the employee’s 
right of defence was stultified, by rejec- 
tion of his request for the various books 
or records for the four years in question. 
The Industrial Court, further held that 
the inquiry was not vitiated on any other 
ground, especially as the concerned clerk 
had consented to the Manager remaining 
present at the inquiry and the enquiry 
■^vas entrusted to an independent officer of 
the Comp.any by the Managing Director. 
The Industrial Court also held that the 
employee in these circumstances was not 
justified in withdra-wing from the inquiry 
and .he must thank himself if he refused 
to particip.ate in the inquiry. In the 
result, the order passed by the Manager 
was held to be justified on the basis of 
ex parte inquiry recorded against the peti- 
tioner and the petitioner's application was 
dismissed bv the Indu.strial Court, by the 
impugned order dated October 11. 1966. 
The petitioner has, therefore, ns a con- 
cerned employee, filed this petition chal- 
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leneins the said order of the Industrial 
Court in this petition. 

3. At the hearins. Mr. Patel raised the 
following contentions: 

(1) That the Industrial Court had dis- 
regarded the settled law in coming 
to the conclusion that such a dis- 
missal order was not vitiated, even 
though it was passed by a Manager, 
who was a person against whom 
allegations for these particular 
nusappropriations were made and 
who had himself started the m- 
Quiry by issuing the show cause 
notice and who was a witness and 
a Judge in his own cause. 

(2) That the Industrial Court, on a com- 
plete misconception of the nature 
of the inquiry before the Manage- 
ment. had come to a patently erro- 
neous conclusion that the right of 
defence of the petitioner was not 
stultified. 

(3) That the Industrial Court on the 
aforesaid conclusion should not 
have dismissed the petitioner's ap- 
peal and in aov event, should have 
Invoked the powers under Order 
41. Rule 33 or relevant Begulatio.n 
65 for doing substantial justice even 
In the btllls' appeal by declaring 
that the petitioner continued in ser- 
vice unaffected bv the order of di^ 
missal sought to be passed by suen 
a disQualified person who totally 
lacked jurisdiction and which was 
against all the principles of natural 
justice. 

(4) That in any event, the order of the 
Industrial Court is perverse even 
on the basis of the material of tne 
ex parte inquiry. 

(51 That the order in any event was 
vitiated because of the unfair lab- 
our practice as found fay the I-ab- 
our Court, 

4. As regards the first question, from 
the facts which we have already set out. 
it is obvious that Kanlilal made allega- 
tions in 1959 in his capaatv as a share- 
holder against the concerned Manager 
that he had misappropriated the amounts 
realised from these two transactions in 
question wWch took place on May 3. 195G 
and June 20. 1956. as the show cause 
notice itself mentions. It was the com- 
plaint of Kantilal which led to the said 
show cause notice being issued ag:dnst 
the petitioner. The Manager, who was 
facing all these allegations of the con- 
cern^ share-holder, had himself issued 
this show cause notice and even he men- 
tioned this fact that the petitioner had 
colluded with Kantilal and to save him- 
self the petitioner got these allegations 
made against the Manager that the hiana- 
ger had himself misappropriated this 
amount. Even the notice addressed by 


KantUal to the Manager and the Person; 
of M/s. Barrels and Machinery Supplyinj 
Co. and Chimanlal Jemaldas, the concern- 
ed merchants, were replied bv those Ihret 
persons on December 1 and 2. 1959. jusi 
a day or two before the issuance of thi; 
diow cause notice. Even the manage- 
ment was consaous of the fact that look- 
ing to the nature of this allegation Ihs 
manager was a necessary witness In ths 
case. The Managing Director had. there- 
fore. ordered right from the begimuns 
that if the petitioner objected, the inquiry 
^ould be held by the Labour Officer. 
The petitioner w’as consulted and he re- 
iterated his objection even at the stage of 
inqiurv and that is why the inquiry was 
handed over to the Labour Officer There- 
fore. it is clear that the Manager being a 
Judge in his own cause and as he v.’as the 
person against whom this very allegation 
was made by the share-holder and who 
himself had issued the show cause notice 
and had initiate this inquiry againri the 
Petitioner and who was a vital witness 
could not become a judge in his own 
cause, as he naturally could not remain 
unbiased or impartial in such an inqui^- 
It is in these arcumstances. that the 
Managing Director directed the 
Manager not to hold the inquiry if 
petitioner objected. Therefore, it is ob* 
vious from these facts that the Preset 
Manager who was in the position of the 
person facing the charge, the comolainan- 
witness and the tribunal himself «ul3 
not have passed the dismissal order. Such 
a dismissal order would be against ah 
principles of natural justice by a bias J>l 
tribunaL The position of faw in 
connection is completely settled by vari- 
ous decisions of the Supreme Court, m 
Nageswarrao v. State of Andhra Pradesh. 
AIR 1959 SC 137G (at D 1378). the doct- 
rine of bias has been explained : 

•*The principles governing the "doctrine 
of Jvas” KLs-a-vis judicoa) tribunals are 
weU settled and they are: fi) no man shall 
be a judge in hui ovm cause; (ii) justice 
should not only be done but manifestly 
and undoubtedly seem to be done. The 
two maxims yield the result that if a 
member of a judicial body is "subject to 
a bias (whether financial, or other) in 
favour of. or against, any party to a dis- 
pute. or is in such a position that a oi^* 
must be assumed to exist, he ought not 
to take part in the decision or at on t*w 
tribunal”: and that "any direct pecuniarv 
interest, however, .email, in the subject- 
matter of inquiry will disquaLfy a Judge, 
and any interest- though not pecunia^. 
will have the same effect, if it- be suffi- 
ciently substantia) to create a reasonable 
suspicion of bias”. The said principled 
are equally applicable to authorities, 
though they are not courts of justice 
judidal tribunal, who have to act ji^" 
dally in deciding the rights of others, ie- 
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authorities who are empowered to - dis- 
charge quasi-judicial functions.” 

5. There is no dispute that the Mana- 
ger dismissing the employee acts as a 
quasi-judicial tribunal and that is why 
this principle has been applied by their 
Lordships of the Supreme Court even m 
industrial adjudication In Andhra Scien- 
Hific Co.. Ltd. V. Seshagiri Rao. AIR 1967 
SC 408 fat p. 410), the dismissal order oy 
a person who gave actual decision was 
held to be vitiated by wolation of rules 
of natural justice on the ground that the 
person who gave evidence as a wdtness at 
one stage acted as a Judge at the later 
stage and he actively procured the evi- 
dence, with the avowed motive of secur- 
ing a conclusion against the workman. 
On these facts, the manner in which the 
inquiry was conducted could hardly be 
said to have ensured fairplay which rules 
of natural justice required. The same 
view was reiterated by following this 
decision by the Constitutional Bench in 
Workmen of Lambabari Tea Estate v. 
Lambabari Tea Estate. (1966) 2 Lab LJ 
315 (SC) (at p. 317). It was held that the 
manager did not keep his function as the 
enquiry officer distinct but became wit- 
ness. prosecutor and manager in turns 
and therefore, the inquiry was ritiatod 
for contravention of principles of natural 
justice. Their Lordships in terms ob- 
served that they should content them- 
selves by saying that the inquiry should 
always be entrusted to a person who is 
not a witness. If it is not possible to 
find such a person from that estate some 
officer from another estate should be ask- 
ed to help in the matter. An inquiry 
cannot be said to be held properly when 
the person holding the enquiry begins to 
rely on his own statements. These ob- 
servations of their Lordships furnish a 
complete answer to Mr. Nanavati’s con- 
tention that the standing order necessitat- 
ed a departure from the princinles of 
natural justice by requiring the Manager 
to pass such an order of dismissal. In 
fact, there is no such necessity if we look 
to the wordings of the standing order to 
see which include the definition of Mana- 
ger even an acting manager. Therefore, 
in such circumstances, when the Manag- 
ing Director appointed another inquiry 
officer another acting manager could have 
been equally appointed. Mr. Nanavati 
in this connection also sought to make a 
distinction that when an inquin'' was 
ordered to be held by an independent 
officer there was sufficient compliance 
with the principles of natural justice. 
Their Lordships observed that the inquiiy 
should be entrusted to a person who is 
not a witness and not to be entrusted m 
this manner for their Lordships intend 
that actually the decision should not be 
taken by a lis of bias manager (sic). The 
inquiry must be conferred impartially and 


the very requirement of conferred impar- 
tial inquiry which is the necessity out- 
come of the principles of natural justice 
is that a person who is a witness should 
not only dis-associate himself with the in- 
quiry but _ he should not pass even the 
actual decision. In such cases, it is obvi- 
ous that he is a disqualified person being 
a judge in his own cause He would not, 
therefore, remain indifferent or hold the 
scales even and that is why their Lord- 
ships _ went to the extent of observing 
that in such cases it is not possible to 
find such a person from that estate from 
that Company, some officer from other 
Company should be asked to help him to 
hold this inquiry. In the present cir- 
cumstances it amply empowers the Com- 
pany to appoint another officer for this 
purpose when this manager was disquali-* 
fied. 


6. In this connection, the dedsTon of 
our Diwsion Bench consisting of Miabhoy 
J. (as he then was) and myself, in A. S, 
Razvi V. Divisional Engineer. Telegraphs^ 
ILR (1964) Guj 45 = (AIR 1964 Guj 139), 
is quite apposite. At pp. 59 to 62 (of ILR 
Guj) = (at pp. 1 43-1 44 of AIR), it was 
pointed out that this is a cardinal princi- 
ple of administration of justice that no 
person shall be a judge in his own cause. 
The principle applies not only in a case 
where the judge or the adjudicator is 
himself the prosecutor or suitor, but it 
applies also to all those cases where tne 
judge or the adjudicator is so situated 
with reference to the lis that there is a 
real likelihood of bias taldng place in 
the final dedsjon of the case. The prin- 
ciple had. therefore, been applied where 
the judge or the adjudicator appeared as 
a witness in the cause. The principle 
emerges from the fact that the judge or 
the adjudicator had a duty to act judi- 
cially. In the eye of law, a person can- 
not act judicially unless and until the 
person is qualified to be a judge or an 
adjudicator and a person is disqualified 
from being a judge or an adjudicator if 
he has a bias in 'the dispute which he is 
called upon to adjudicate. The seat of a 
judge or an adjudicator is held so sacro- 
sanct that it cannot be occupied by any one 
unless and until he is qualified to be a 
judge or an adjudicator and a person, 
who has a bias in the lis. is totally dis- 
qualified and incompetent to occupy such 
a sacred seat. The principle emerges 
from the fact that the disqualification of 
a judge or an adjudicator results in the 
vitiation of the whole proceedings before 
him and demands that his orders should 
be quashed or set aside. The proceeding 
being void, the court does not pause to 
inquire whether the order passed or deci- 
sion arrived at is right, nor does it pause 
to consider whether a qualified judge or 
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an adjudicator would have passed the 
same order or come to the same deciaon. 
The decision is quashed because the dis- 
qualified person had no jurisdiction to 
pass even a correct order or record a right 
decision. Theoretically, it is possible to 
say that holiness, piety or a high sense of 
duty may endow a person with the rare 
sift of deciding correctly a case even 
against himself. But the aforesaid prin- 
ciple does not take mto account such rare 
sifts The law views the matter entirely 
on the footing that an average individual 
is subject to human frailties, and it bases 
itself on the fact that a person, endowed 
with ordinary qualities and subject to 
human weaknesses, to which human flesh 
is heir to. is not likely to maintain that 
mental equipoise, open mindedness and 
fair-play, which are the true badges of a 
judge or an adjudicator The mmd of a 
judge or an adjudicator must be so pure 
that the moment the law feels that a 
judge or an adjudicator is so situated 
with reference to a cause that the stream 
of his thought is likely to be polluted by 
personal or eirtraneous consideration or as 
stated by Lord Cranworth, LC in Ran- 
ger V Great Western Ely Co. (1854) 5 
HLC 72. the judge or the adjudicator is 
not likely to be indifferent, it concludes 
that the cause b one which cannot be 
entrusted to the person suffering from 
such a disQualiflcation In \'iew of 'his 
settled legal position, the Industrial Court 
was obviously fn error In disregarding 
the settled law which on admitted facts 
would have required the Industrial Court 
to quash the present order of dismissal 
The Labour Court had In terms held that 
there was no fair and impartial inquiry 
by such a manager who was a judge io 
his own cause and who was so vitally 
interested in that matter. Without even 
loolung to the reasoning of the Labour 
Court, the Industrial Court has summarily 
brushed off the whole question by ob- 
serving that there was nothing whatso- 
evee on. the record to show that the iw 
quiry was •s'itiated. The Industrial Court 
has only been influenced by the fact that 
the employee consented by saving that 
he did not object to the presence of the 
manager at the inouiry. That would 
only preclude the employee from raising 
contention about the inquiry being vitiat- 
ed by the presence of the manager. That 
does not mean that the present employee 
had waived this objection which he had 
been pressing at all .'tages and which led 
the Managing Director to entrust the en- 
quiry to another ofTlcer. After this order 
of the Managing Director, this htanager 
who could never be expected to be an im- 
partial judge in his o%vn cause could not 
have passed the impugned order of dis- 
missal. Therefore, on this short ground, 
the order of the Industrial Court which Is 
In complete disregard of the settled law 


laid down by the various decisions must 
be set aside. 

7. Mr, Nanavati, however, vehement- 
ly argued that this question was not spe- 
cifically raised at any stage and not evm 
in the present petition and it should not 
be allowed to be permitted. We do not 
agree with this contention of Mr. Nana- 
vati. The employee was all along feeluig 
that there would not be an impartial in- 
quiry and he had objected to the Mana- 
ger holding even an inquiry because he 
was a uatness in the case. Ultimately, 
the employee walked out after putting 
on record the application that he was not 
going to have any impartial inquiry. la 
this matter his apprehensions have now 
proved to be true because the same mana- 
ger who was a judge in his own cause 
actually passed the dismissal order against 
this employee Even in the application 
before the Labour Court it was in tenns 
mentioned that he was dismiss^ without 
any legal inquiry and on the basis of an 
ex parte inquiry Even before the Labour 
Court this point was in terms agitated 
and the Labour Court held the inquiry to 
be vitiated because the Manager was a 
judge in his own cause. It is only the 
Industrial Court which has treated this 
obiection in the perfunctory manner by 
holding that there were no vitiating 
grounds in the drcumstances of the case. 
It is true that the Textile Labour Asso- 
ciation had not pressed its • other appeal 
and. therefore, the written argument 
presented by the petitioner where aD 
these grounds are specifically raised need 
not have been looked into by the Indus- 
trial Court. The Industrial Court, how- 
ever. could not shut its eves to the Judg- 
ment of the Labour Court where all these 
questions have been elaborately discussed 
and it could not uphold such a dismissal 
order which is all against the principles 
of natural lustice. Even In the present 
petition. Mr. Patel was able to point out 
certain paragraphs where the impartial 
nature of the inquiry and the competence 
of the authority to pass dismissal order 
has been (iallenged. Besides, in the pre- 
sent case, the point goes to the root The 
drcumstances are also such that this em- 
ployee could not personally appear for 
supporting his own case when the Textile 
Labour Association was appearing before 
the Industrial Court In such drcum- 
stances. when the point is raised on ad- 
mitted facts on the record and when it 
touches the jurisdiction of the authority 
to pass the dismissal order and which Is 
based on the ground of contravention ’of 
principles of natural justice as per the 
settled law of the land, we would pemut 
this point even at this stage. Therefore, 
there is no ground whatsoCTer made out 
by Mr. Nanavati for supporting the order 
on this count. We may incidentally 
mention that at some stage of the aigu- 
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ment Mr. Nanavati touched the question 
of waiver but he was unable to substan- 
tiate this ground on the facts of the case 
because the employee had all along pro- 
tested and even refused to participate in 
the inquiry, taking the risk of an ex 
parte inquiry. The point was pressed 
even before the Labour Court and even 
before the Industrial Court he' was .shout- 
ing at the top of his voice even in the 
written arguments. Therefore, this is not 
a case* whei;e this point has been waived 
by the emploVee at any stage. 

8. As regards the second question 
also, the app'roach of the Industrial Court 
is totally perverse as it has misconceived 
the entire nature of the inquiry. The 
written statement of the employee was 
to the effect that there was an establish- 
ed practice in this unit according to which 
he was 'asked to prepare kachcha gate 
passes by the manager by instructing him 
that he had received the amounts for the 
goods which were allowed to be passed 
from the concerned merchants. It was 
•the case of the petitioner tliat this prac- 
tice was not only a long standing prac- 
tice, but almost a permanent practice. 
The shareholder was alleging that the 
Manager had misappropriated these two 
amounts of the transactions which took 
place in 1956. As the complaint of the 
shareholder ■was made in 1959, after three 
years, the present inquiry was instituted 
in 1959 on the basis of the said complaint, 
as it is in terms stated in the show cause 
notice. In such circumstances, in order 
to arrive at the real truth of tlie matter, 
whether the manager misappropriated the 
amounts of these two transactions which 
took place in 1956 or the concerned em- 
ployee misappropriated these two 
amounts, the relevant plea of the em- 
ployee as to the established practice had 
■to be taken into account. In support of 
this plea, the employee would have to 
prove the other instances where such 
kachcha receipts were signed both by the 
manager and the concerned employee and 
in which case the goods had gone from 
the Mills’ stores and the proceeds had noi 
been credited in the Mills’ account or 
that the proceeds were credited as having 
been realised by the manager himself. 
It is only ■with a ■view to show these in- 
stances that the concerned clerk demand- 
ed these books or records from the year 
1956. The Industrial Court felt surprised 
as the demand was made of the.se four 
years’ books or records. The Industrial 
Court ought to have taken into_ conside- 
ration the fact that the transactions were 
of the year 1956 and when a plea was of 
a practice of long standing, the emplnvee 
would at least seek to prove the instances 
from the years 1955 to 1958 to give a 
complete picture of the practice relied 
upon by the employee. Without consi- 
dering this aspect which would 


assume great ■ importance in .fudging 
whether the employee or the 
concerned manager committed the 
alleged misappropriation, the Industrial 
Court summarily and cursorily brushed 
off this question on the ground that the 
show cause notice related to only two 
instances and, therefore, no e'vidence 
could be allowed of other instances. This 
conclusion of the inquiry officer, which 
is approved by the Industrial Court, is 
based on a complete misconception of the 
nature of the inquiry', where in order to 
ascertain the truth of the defence of the 
employee as to whether the Manager mis- 
appropriated or the employee misappro- 
priated. the other instances would have 
to be examined. It is obvious that if the 
employee had been able to show a few 
instances where the same type of kachcha 
gate passes were signed by the Manager 
and the concerned employee and that the 
goods had gone out of the Mills’ Stores 
and that the payments were not credited 
or were received by the manager, the 
employee’s case, even in respect of the 
tw'o present transactions would be com- 
pletely corroborated by the independent 
documentary evidence In these circum- 
stances, the Industrial Court was entirely 
wrong in holding that these documents 
yvere irrelevant and that a roving inquiry 
was sought to be made for four years 
documents. The Mills’ inquiry itself was 
started after three years and, therefore, 
the evidence had to be for the last four 
years. Therefore, the Industrial Court 
was WTons in holding that the Labour 
Court was under a misconception as to the 
nature of this inquiry. All these facts were 
not properly appreciated for otherwise 
the Industrial Court was bound to hold 
that the employee’s right of defence was 
completely stultified by withholding these 
records, which were necessary to ascer- 
tain the truth of the defence of the con- 
cerned employee. Therefore, the Labour 
Court was right on both these grounds in 
holding that the inquiry and the dismis- 
sal order were ■vitiated. The Industrial 
Court had committed a patent error of 
law in reversing the deci.sion of the Lab- 
our Court by disregarding the settled law 
in this connection and by a completelv 
perverse approach on a total misconcep- 
tion of the nature of the inquiry. There- 
fore, on these two grounds, the order of 
the Industrial Court must be set aside. 

9. As regards the reliefs which should 
be giy'en. Mr. Patel vehemently argued 
his third contention. After the deckion 
of the Supreme Court, in Giria.shanker 
Kashiram v. Guiarat Spinning &■ Weaving 
Ca. Ltd., 1962 (11 Lab LJ 369 (SC) it is 
well settled that an individual employee 
has no right to appear or act in any pro- 
ceeding where the representative Union 
has appeared or acted. Therefore, when 
the Textile Labour Association, which 
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had filed the original application in the 
Labour Court and filed the appeal before 
the Industrial Court withdrew the ai>- 
peal bv acting in the matter, the indivi- 
dual had no locus standi to oppose that 
withdrawal. Mr Patel vehemently argu- 
ed that the decision of the Supreme Court 
based on the scheme of Sections 27-A, 32 
and 33 would not apply to the present 
case where the question was of reinstate- 
ment of a single employee. We do not 
agree with this contention of Mr Pate! 
for the simple reason that even in that 
case the application was under Section 
42(4) by individual employees and still 
it was held that where a representative 
had acted in that matter, the individual 
employees would have no locus standi to 
proceed with their applications Mr Patel 
next argued that the representative union 
is bound to act on behalf of the employees 
and Its right to act is as the representative 
of the employees and it could not. there- 
fore. withdraw the appeal when the indi- 
vidual protested against any such action. 
The representative union cannot be made 
to split up its personality In any event, 
the point is concluded by the dearion of 
the superior court which is completely 
binding on us and It is not open to this 
.Court to distinguish this decision on facts. 

It is only in case of the decision of the 
concurrent court that the doctrine of 
obiter per incunam, or distinguishable on 
facts could be applied. Therefore, the 
Industrial Court was right in alloisdrig the 
Textile Labour Association to withdraw 
Its appeal. In that view of the matter, 
the claim of reinstatement which was the 
subiect-matter of the appeal filed by the 
Textile Labour Assodation could not be 
granted. Mr. Patel, therefore, argued 
that the provisions of Order 41, Rule 33 
of the C P. Code could be invoked to 
grant such relief to the employee as the 
justice of the case requires. Mr. Patel is 
right in urging that this is a case where 
the order of the disqualified Manager is 
against all the pnnaples of natural Jus- 
tice and is in contravention of the manda- 
tory terms of the standing orders. Be- 
sides. when the inquiry w'as vitiated the 
company had a right to lead evidence 
before the Labour Court and to get a 
decision from the Labour Court on merits 
by justifying its action of dismissal This 
course has also not been adopted. Mr. 
PateL therefore, argued that the order of 
the Labour Court is patently erroneous 
as it has declared the employee to be 
continuing in service only till the date of 
the order of the Labour Court and has 
discharged him from that date, by the 
order of discharge simpUciter. 

10- In these drcumstances. Mr. Patel 
wanted us to pass an order that the em- 
ployee continued in service till the date 
when he would have superannuated, 
meanwhile, during the Intervening period. 
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or at least to grant compensation during 
the period. These were the reliefs whi^ 
could be obtained in appeal filed by the 
Textile Labour Association. Once that 
appeal was withdrawn, in the Mills' ap- 
peal. IU3 such relief could be granted. The 
provision of Order 41. Rule 33 of the 
Code of Civil Procedure has not been 
applied as Mr. Patel was unable to show 
any provision in the Industrial Court 
Regulations which reqmred the Industrial 
Court to exercise all the powers of the| 
appellate Court under the Code of Ciiil 
Procedure. Mr Patel only relied upon! 
the Regulation 65 which corresponds toj 
Sec 151 The said Regulation provides! 
that nothing m these Regulations shall be* 
deemed to limit or otherwise affect the 
Power of the Court to make such order 
as may be necessary for the ends of jus- 
tice. That residuary provision would not. 
in our opimon. be sufficient to invoke 
such a special power. v;hich may be 
available under Order 41. Rule 33.^ for 
being resorted to even in the Mills' ap- 
peaL TTierefore. once the order of the 
Industrial Court is set aside, the only 
rebel that would be granted to tJ« em- 
ployee would be to restore the order ot 
the Labour Court in toto. 

IL As the first tw’O points of Mr- 
are accepted, it is not necessary to go 
into the fourth and fifth contentions of 
Mr. PateL 

12. In the result, this petition 

ed and the orfer of the Industrial Court 
Is set aside and is quashed by a certiorari 
and the order of the Labour Court is re- 
stored in toto. 

13. Rule accordingly made absolute 

with costa, , . 

Rule made absolute. 
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7. Thus, although the plaintiff’s theory 
that the oral agreement as set up in plaint 
para 2 was arrived at the very com- 
mencement of the transactions, namely. 
En year 1941. is not proved as such, in 
our opinion, the plaintiff has successfully 
shown a course of dealings and transac- 
tions between the parties that had taken 
place ever since 1938 upto year 1952 when 
the parties fell out, presumably because 
of the differences in relation to the part- 
nership business which was carried on 

,4 between the plaintiff and the defendant 
^ the name of Wadia Kiritsinh Transport 
for w'hich the plaintiff has filed Regular 
CivU Suit No. 874 of 1963 for dissolution 
of partnership and accounts, that there 
was a sort of a peculiar over-all under- 
standing between the parties in the mat- 
ter arising out of a peculiar relation re- 
sulting in trust and confidence in each 
other, as we shall presently _ see. _ while 
dealing with the question of limitation. 

8. Mr. Mehta’s contention on the point 
of limitation is that the transactions be- 
tween the plaintiff and the defendant 
were distinct transactions falling_ under 
four distinct heads: (i) for the price of 
goods sold and delivered where no fixed 
period of credit was agreed upon; (ii) for 
the price of work done by the plaintiff 
for the defendant at his request, where 
no time had been fixed for pa^unent; (iii) 
for mo^e^' payable for money lent; and 
(iv) for money payable to the plaintiff for 


money paid for the defendant respec- 
tively covered by Articles 52, 56. 57 and 
61 of the Indian Limitation Act. 1908 
(Act 9 of 1908). As regards the first cate- 
gory of transactions. Mr. Mehta’s parti- 
cular submission is that the Court is 
bound to check up the various items 
which go to constitute that cause of action 
and to apply Article 52 to deliveries 
which took place more than three years 
before the filing of the suit, although the 
cause of action is one, namely, for the 
price of all the goods delivered. For the 
purpose. Mr. Mehta has relied upon the 
decision in Atmaram Vinayak v. Lalji 
Lakhamsi, AIR 1940 Bom 158 = (42 Bom 
LR 227). Mr. Mehta’s over-aU submis- 
sion. in substance, is that transactions are 
distinct transactions governed by the 
aforesaid relevant articles of the Limita- 
tion Act. Now here, it may be remem- 
bered that although the plaintiff had sup- 
plied the defendant with copies of the 
relevant accounts and bills respectively 
with the notice Ex 45 and reply Ex. 48 
and had also filed the accounts from 
Samwat year 2004 to Samwat year 2010 
(from 1948 A.D. to 1954 A.D.) as anne- 
xures to the plaint, and although the de- 
fendant had ample opportunity to exa- 
mine the various items of accounts, in his 
wnitten-statement, not only did he not 
challenge any specific items of accounts 
and put up a positive case, but what is 
more significant is that he did not raise 
any plea of the bar of limitation and did 
not make any averment of fact showing 
that the items of accounts or any one or 
more of them were barred by limitation, 
having regard to the nature of the trans- 
actions. It is true that Section 3 of the 
Limitation Act requires that although 
limitation has not been set up as a de- 
fence, every suit instituted after the 
period of limitation prescribed therefor 
by the First Schedule to the Limitation 
Act shall be dismissed. But, this cannot 
be taken to mean that when limitation 
has not been specifically pleaded in the 
defence and the facts are not apparent on 
the face of the record, the Court is bound 
to speculate upon possible questions of 
limitation that may arise in the suit. It 
appears that it was precisely for this rea- 
son that the learned trial Judge appears 
to have thought it proper to raise rele- 
vant issue set out earlier so that the at- 
tention of the parties may be focussed on 
the point. However, the omission _ to 
raise such a plea of the bar of limitation 
assumes importance in the instant case 
when what W'e have to consider is the 
nature of the manifold transactions, v/he- 
ther they were single and indivisible 
transactions or whether they w’ere dis- 
tinct transactions for which different 
Articles of the Limitation Act might be 
said to apply. Now, the course of deal- 
ings between the parties as evidenced by 
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the testimony of the plaintiff and his wit- 
nesses, as also the accounts that have 
been produced by the plaintiff at Eics 9 
to 42 show the real nature of the transac- 
tions. course of dealings discloses 

that the relations between the parties 
were cordial ever since the year 1938 when 
the defendant had purchased a motor car 
from the plaintiff The relations appear 
to have grown thicker and each confided 
in the other The evidence reveals that 
the plaintiff was in the effective control 
of the firm of M/s P H Wadia & Sons 
which carried on the business of the sup- 
ply of provision materials, sale and pur- 
chase of motor cars, repairs of motor 
cars, sale of motor spare parts and ac- 
cessories etc. ever since 1938 and that 
when the partnership was dissolved at the 
close of Samwat year 2005 (1949 A.D ). he 
became the sole proprietor of the concern 
The relation had its origin some tune ui 
the year 1938 between the plaintiff who 
was residing in Raikot and the defendant, 
who was a Pnnee or the Ruler of the 
nearby Gondal State and was working as 
a Road Superintendent of Gondal State 
and resided in Gondal a nearby town. 
The transactions continued all along un- 
til almost the end of year 1932 when the 
parties appear to have fallen out. because 
of some dispute uiter se relating to their 
partnership firm started in year 1949 in 
the name and style of Wadia Kintsinh 
Transport It appears that during all this 
intervening period, Rafkot was the place 
Irom which the defendant used to obtain 
most of his reouirements of pro^-isioD 
materials, cloth, motor-car, etc. Defendant 
used to make purchases of provision ma- 
terials and other articles from the firm 
of IJ/a P. K. Wadia & Sons on credit The 
defendant used to purchase cloth and 
some other articles from some merchants 
In Rajkot, most of it on credit The pur- 
chases were made and goods were obtain- 
ed by the defendant from Rajkot either 
personally or through his trusted servant 
named Abedbhal who wtis working in his 
bungalow since last about 35 years, and 
also through Abedbhai's sons AlibhaL 
Mamadbhai and Abdulla of whom 
Abdulla has subsequently becomt; 
the heir, on the death of the de- 
fendant pending the hearing of the appeal, 
as shown in the title cause of the appeal 
before us. The acceptable evidence shows 
that the plaintiff was also looking after 
the various affairs and requirements of 
the defendant at Rajkot, sometimes pay- 
ing up defendant's bills payable to other 
merchants in Rajkot, giving cash amounts 
to the defendant and his servants to make 
some cash purchases or make payments of 
defendant's various bills in Rajkot even 
paying off the defendant’s Gymkhana 
tails and some medical tails of treatment 
of defendant's dog by a veterinary Sur- 
CeoB at Rajkot, atterxflng to defendant’s 
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income-tax matters, making payments b? 
(deques of large amounts of income-taj 
payable by the defendant, and attending 
to all and sundry works entrusted to hire 
hv the defendant. The defendant had 
admittedly purchased a motor car froni 
the plaintiff Defendant’s motor-can 
were repaired in plaintiff’s workshop and 
spare parts and accessories were supplied 
by the plaintiff from his stores and all 
this on credit In short, the plaintiS 
worked as a sort of defendant’s general 
agent and financier in Rajkot, supplied 
provision materials and other goods oa 
credit procured the required goods freo 
other shops for the defendant, repairs 
motor cars m his workshop, supplirf 
motor spare parts and accessories, paid 
bills of defendant's creditors, gave 
amounts to pav off the defendant’s 
billc paid income-tax amounts on behaU 
of the defendant from his ovn 
balance and attended to all and sundry 
needs of the defendant appears ^ 

have been a peculiar relationship 
had grown up between the parties 
the course of years beginning from 1 9^° 
AU these transactions have been entew 
into in one single account of we 
dant rraintained bv the plaintin. Monw 
were debited in defendant's ^8*® 
count. Debit memos, debit vouebep wo 
statement of accounts w’ere frorn tiree w 
time given by the plaintiff to toe d^ra- 
dant or Ids trusted servants Pavnim‘ 
was never demanded until in toe 
1952 when the relations became 6tfBin» 
This was all because of the gr»t 
dence and trust the plaintiff had rep^ 
in the defendant and vice versa. TO 
peculiar course of deabngs shows ^ 
moneys due to the plaintiff at the foot ®| 
accounts of the transactions were pavaPt 
on demand. In any. event, such appeari 
to have been the tacit understanding. A1 
though the transactions can be cla^eT 
under eight broad heads M observ^ by 
us earlier, in substance, it was all pari 
of a single and indivisible airangemeni 
and the plarntifTs claim for the ^ 
amount cannot be split up >nto 
items for applying the bar of hniitob^ 
It Ls not the case of the defendant tTJ. 
demand of the moneys due made OT 
the plaintiff at anv time earher. 
giving of debit memos, vouchers, stai^ 
ments of accounts, etc., do not amount W 
a demand and that was never the ^ ® 
the defendant Apart from the faot.J^ 
the defendant has not in his written 
rlafement raised a plea of bar of limita- 
tion. we find that no case was ^ of 
that the suit transactions w-ere divisible 
and separate transactions. Even in b» 
evidence, the defendant has not made 
statement indicating the distinct and divH 
sible nature of the transactions. 
no reason to classify the suit claim i^j 
four distinct beads as ctjnteuded by If" 
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Mehta. The defendant has not challeng- 
ed plaintiff’s deposition stating that the 
demand of the suit dues was made by 
him .of the defendant personally in August 
1952 for the first time. Defendant’s con- 
duct as reflected in the course of dealings 
in the matter also indicates that the trans- 
actions were .all to be treated as part of 
an over-all implied arrangement or agree- 
ment, a sort of a composite agreement, to 
treat the transactions, as one and indivi- 
sible, the amount due being payable on 
demand. In our opinion, all these facts 
and circumstances lead to a reasonable 
conclusion that the parties treated the 
transactions as part of one and indivisible 
'over-all arrangement at least impliedly 
,Thus, although the oral agreement plead- 
'ed by the plaintiff in para 2 of the plaint, 
namely, that the arrangement was arrived 
at at the very commencement of the suit 
transactions, meaning in the year 1941, 
is not satisfactorily proved, the fact that 
such was ' the arrangement impliedly 
arrived at between the parties during the 
^course of the transactions is amply home 
‘ out by the course of dealings between the 
parties, the system of accounting, the 
nature of the various transactions and 
the implicit trust one had in the other. 
The plaintiff would not have otheradse 
sat silent for such a long time and gone 
on supplying goods and maldng payments 
of large amounts to the defendant or on 
his behalf over a number of years. It 
must here be remembered that the 
plaint para 2 also speaks of such an under- 
standing having been arrived at during 
the course of the transactions. The case 
set up in plaint para 2 as regards the 
understanding is two-fold : fil that it was 
arrived at at the very commencement of 
the suit transactions; and (iil that it was 
also arrived at during the course of the 
transactions or dealings between the par- 
ties. Thus, if we say that the agreement 
v/as to treat the transactions as one and 
(indivisible and that this was a sort of a 
composite arrangement by virtue_ of an 
implied over-all agreement for which ihe 
payment was to be made by the defen- 
dant on demand made by the plaintiff, 
such an understanding, in our opinion 
was implicit and is covered by the plead- 
ings. On these premises, the suit relief 
is clearly within limitation, the demand 
having been made by the plaintiff on 
December 21, 1952, by notice Ex. 45 and 
the suit having been instituted on July 7, 
1954. Mr. hlehta’s contention that the 
suit relief is not founded on pleadings 
has thus no merit. 

9. It is true that if a party asks for a 
relief on a clear and specific ground and 
in the issues or at the trial, no other 
[ground is covered either directly or by 
[necessary implication, it would not be 
open to the said party to attempt to sus- 
tain the same claim on a ground which is 


entirely new. _ A party cannot be permit- 
ted to justify its claim on a ground which 
is entirely new and which is inconsistent 
mth the ground made by it in its plead- 
ings. But even in such a case, conside- 
rations of form cannot override legiti- 
mate considerations of substance. As* 
observed by the Supreme Court in Bhag- 
wati Prasad v. Chandramaul, AIR 1966 
SC 735. at p. 738; 

* in considering the application 
of this doctrine to the facts of the present 
case, it is necessary to bear in mind the 
other principle that considerations of 
form cannot override the legitimate con- 
siderations of substance. If a plea is not 
specifically made and yet it is covered by 
an issue by implication, and the parties 
knew that the said plea was involved in 
the trial, then the mere fact that the plea 
was not expressly taken in the pleadings 
would not necessarily disentitle a party 
from relying upon it if it is satisfactorily 
proved by evidence. The general rule no 
doubt is that the relief should be found- 
ed on pleadings made by the parties. But 
where the substantial matters relating to 
the title of both parties to the suit are 
touched, though indirectly or even ob- 
scurely in the issues, and evidence has 
been led about them, then the argument 
that a particular matter was not express- 
ly taken in the pleadings would be purely 
formal and technical and cannot succeed 
in every case.” 

In our opinion, as aforesaid, the course of 
dealings does make out an over-all im- 
plied agreement between the parties of 
the sort set out in the plaint para 2. Even 
assuming otherwise, if the same sort of 
imderstanding can be spelt out or culled 
out from the coiuse of dealings between’ 
the parties as is the case here, we would 
not allow the considerations of form to 
override the legitimate considerations of 
substanca We are inclined to talre a 
liberal view of the matter. The suit 
transactions appear to us to be part of a 
single and indivisible arrangement (agree- 
ment! and the claim made by the plaintiff 
could not be split up into different items 
for applying the bar of limitation and 
therefore, in our opinion. Article 120 of 
the Indian Limitation Act which provides 
a period of six years from the date when 
the right to sue accrues applies. We are 
in a w'ay fortified in this view by the 
observations of the Supreme Court in 
Union of India v. Watkins Mayor and Co., 
AIR 1966 SC 275. where in a suit by the 
bailees for compensation _ on account of 
expenses incurred in storing goods under 
7 different heads: (a) godown rent. (bl 
watch and ward, (c) terminal tax, (d) cart- 
age. (e) unloading charges, (B cooliage, 
and (g) interest, it was contended by the 
defendant, inter alia, that the suit vyas 
barred ’under Article 61 of the Limitation 
Act with respect to items (c) to (f). The 
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areximent was repelled by the Supreme 
Court makinc the observations: 

"The transaction of bailment between 
the parties was a single and indivisible 
transaction and the claim of compensation 
made bv the plaintiff cannot be split up 
into different items for applying the bar 
of limitation. The High Court was right 
in taking the view that the suit was gov- 
erned by Art 120 of the Limitation Act 
and that the plaintiff was not barred 
under that Article.” 

It follows that in a case where the trans- 
actions are indivisible and the claim can- 
not be split up into different items. Arti- 
cle 120 of the Limitation Act applies, as 
in the instant case. It is not in dispute 
before us that if Article 120 of the Luni- 
tation Act governs the case, the entire 
suit of the plaintiff is within the period 
of limitation. 

10. Article 120 is the residuary Arti- 
cle and it provides for a ^riod of limita- 
tion of six years m a suit for which no 
period of limitation is provided elsewhere 
in the Schedule The Article would 
apply unless it is clear that the suit Is 
within some other Article, which, in our 
oolnionL it is not It is a general Article 
and It appbes to suits to which no other 
Article is applicable The time in such a 
suit begins to run when the right to sue 
accrues. The words "right to sue” mean 
a right to seek relief and there can be no 
right to sue until there is an accrual of 
the right asserted in the suit and its in- 
fringement by the defendant. The Ques- 
tion as to when a nght to sue arises 
depends mostly on the facts and circum- 
stances of each case. The facts in the 
Instant case disclose that the right to sue 
accrued to the plaintiff only when the 
demand was made for the first lime on 
December 8. 1952. and the defendant re- 
fused compliance. In this view of the 
matter, the plaintiffs suit as institute on 
July 7. 1954. is clearly within the period 
of limitation under the Article. 

11. In our opinion, neither Article 52. 
which provides a period of three years 
from the date of delivery of the goods, 
nor Article 5G which provides a period of 
three years from the date when the work 
is done can be applied in the case. One 
does not cover the price of work done 
and the other does not cover the price of 
materials supplied. Likewise Article 57 
which provides a period of three years 
for money payable for money lent from 
the date of the loan and Article 61 which 
provides three years’ period from the 
date when the money is paid, do not 
apply. The decisions reported in 42 Bom 
LR 227 “AIR 1940 Bom 158. AIR 1961 
Pat 485 and AIR 1961 Mad 388. relied 
upon by Mr. Mehta to support his con- 
tention that Articles 52. 56. 57 and 61 
apply have no application to the instant 


case and need no detailed conrideration 
In the instant case, there appears to bf 
a speciaL though implied, contract be- 
tween persons who were fnends and con- 
fidants. The parties appear to have mad( 
demand an integral part of the agreemem 
or understanding and the transactions a: 
aforesaid, in our opinion, were all a par 
of an over-all contract or understandin' 
and they could not be split up into di'J? 
rent items for applying the bar of limi- 
tation. Effect will, therefore, be giver 
to their contract The cause of action ii 
a claim for the balance due at the foot ol 
account, payable on demand. In an? 
tdew of the matter, therefore, the suit ol 
the plaintiff would be governed bv Arti- 
de 120 and is within the period of limi- 
tation. 


Before parting with the case, we must 
refer to a contention raised by Mr. Desal 
for the respondent that document Ex. 46 
dated Decem^r 21. 1952, constitutes an 
acknowledgment within the meaning ol 
Section 19 of the Limitation Act Now 
Ex. 46 IS a reply of the defendant to 
plaintiff's notice of demand. Ex. 45. dal« 
December 8. 1952. In the reply, the 
suit claim is demed. It is denied that 
bills of accounts were given to the defen- 
dant It states that nothing could M 
made out of the copy of the *KbaUt^ 
(ledger) that was sent by the plaintiff w 
the defendants. It further states that 
after examining the bills, an appropMte 
detailed reply will be sent From IhiA 
Mr. Hesai wanted us to infer ^at a sort 
of a jural relationship as of debtor aM 
creditor subsisted between the partis 
Mr. Desai’s submission was that the reply 
did not in terms deny the correctness « 
the accounts and further that bv asidng 
for the accounts, the iural relatwnshiP 
was admitted. In our judgment there u 
no ment in this contention. 
merely denies the correctness of the ac- 
counts and calls for the relevant bills apa 
says that on receipt of such bills. 
defendant, vronld cive a detailed 
Having regard to the tenor of the Icuen 
it does not appear that the _ statementi 
therein were made with the intention i 
admit Iural relationship. In our 
the reply Ex. 46 cannot be constmed ^ 
an acknowledgment of liability ^ 

meaning of Section 19 of the Indian limi" 
tation Act 


12. The aforesaid were the only con- 
tentions which were raised by the learnt 
advocates of the parties. For the , 
stated, the suit is within limitation and » 
not barred. We must accordingly 
tain the decree of the trial Court 
result is that the appeal fails and Is dis- 
missed with costa , • 

Appeal dismissed 


END 
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(c) The provision, if any, made for the 
existing incumbent of the post; and 

(d) whether it is proposed to malce any 
arrangements for the performance of the 
duties of the post held in abe>'ance, and if. 
so, the particulars of such arrangements.” 

It is therefore clear that the Government 
has got the discretion to keep a particular 
cadre post in abeyance for a period exceed- 
ing six months, but in such a case the Gov- 
ernment has to send a report to the Central 
Government regarding the matters menUon- 
ed in Clauses (a) to (d) (supra). We are 
fortified in our view by a decision of the 
Delhi High Court in Madan Gopal v. Union 
of India, 1969 SLE (Services Law Reporter) 
576 at p. 596 where their Lordships observed 
as follows : — 

“A plain reading of the rule (Rule 10 of 
the Indian Police Service (Cadre) Rules, 1954 
(Supra) shows that it provides for the keep- 
ing of the post vacant or for the holding of 

it in abeyance only prospectively ” 

The petitioner has not averred anj’where in 
his petition that the report contemplated by 
Rule 10 was not sent by the State Govern- 
ment to the Central Government. On the 
other hand the presumption that ofiBcial acts 
have been done according to law would 
clearly apply to this case and it must be pre- 
sumed. that the State Government did send 
a report to the Central Government; other- 
wise the Central Government would have 
called for an explanation from the State Gov- 
ernment and die petitioner would have come 
to know about it. 

Furthermore Rule 10 gives an undoubted 
power to the State Government to keep a 
cadre post in abeyance but prescribes certain 
steps that the Government has to take. The 
rule, however, does not lay down any penalty 
that would be visited if these steps are not 
taken. Therefore the sending of the report 
after keeping the post in abeyance has only a 
directory, not a mandatory force. It is 
however, not necessary for us to dilate on 
this question because the petitioner himself 
has not alleged that no report as contem- 
plated by Rule 10 was sent to tire Central 
Government, so, it must be presumed that 
the report was sent in the normal course of 
things. Furthermore, from the historical 
facts of the events in the State of which 
a judicial notice can be taken, it is manifest 
that between the time that the petitioner 
was appointed to the EPS and the time when 
the impugned order was passed, the Gov- 
ernment had changed three times and three 
different Ministries had come into power. 

It is not possible for us to infermalice 
against all the three Government against the 
petitioner, in the absence of specific and co- 
gent reasons which have not been pleaded. On 
the other hand keeping the cadre posts in 
abeyance was done by the very Government 
which had appointed the petitioner and no 
1970 J. & K./12 Xn G— 30 
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acts of malice have been alleged against that 
Government by the petitioner. Again the 
General Secretary has given cogent reasons 
why the posts were kept in abeyance, namely, 
that it took a long time for the Government 
to prepare the select lists both for the IAS 
and the IPS. It is absurd to expect that 
the Government was guilty of malice not 
only in the case of the petitioner but also 
in the case of IAS ofiBcers who had got noth- 
ing to do with the petitioner. Again if the 
Govnmment decided not to fill up tliese 
vacancies and kept them in abeyance for a 
period of about 10 years, the petitioner made 
no grievance of it before fih'ng this petition, 
and he cannot be heard to assail the conduct 
of the Government on the ground of mala 
fi'des ten j’ears after the wrong was done. 
For these reasons the plea of the petitioner 
on this score is also overruled. 

17. Lastly we come to the third stage 
namely the period between 1964-68 when 
according to the petitioner respondents 2 to 
4 were appointed to cadre posts which could 
only have been ^held by members of the 
IPS. We have already mentioned that the Gov- 
ernment for sufBcient reasons was not in 
a position to prepare the select lists from 
1958-68 and therefore the cadre posts of fte 
DIsG Pohce were kept vacant. The appoint- 
ment of respondents 2 to 4 to the alleged 
cadre posts was not really an appoint- 
ment to the cadre post in the strict sense 
of the term. The respondents were merely 
promoted as DIsG Police in the State Service 
and %vere asked to look after the duties and 
responsibilities of these posts. It is obvious 
that so long as these posts were kept in 
abeyance or were not filled up, they could 
not be kept in a state of suspense or vacuum. 
These posts, namely the posts of DIG, CID, 
DIG Range and DIG Armed Police entail 
heavy and onerous responsibiUties and the 
Government would have been failing in its 
duty if alternative arrangements to perform 
the duties attached to these posts were not 
made so long as the cadre posts were kept 
in abeyance. 

It is not disputed before us that even while 
the respondents were asked to man these 
posts, they were not paid the emoluments 
which these posts carried if maimed by a 
member of the IPS cadre, but they were 
given their own emoluments under the State 
service. In these circumstances it was the 
best solution that could have been achie\'ed, 
although such a course v.'as a h’ttle prejudicial 
to the respondents themselves because they 
had to discharge .the difficult and onerous 
responsibilities of the high posts on their 
o\vn emoluments. It was perhaps to remove 
this prejudice that the Government chose to 
appoint the respondents to these posts at the 
very first pos.sible opportunity, that is to say 
the moment they became eligible after being 
appointed to the IPS cadre in the year 1968. 

In fact Rule 10 (d) of the Indian Police Ser- 
vice (Cadre) Rules (Supra) enjoins on the 
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Gcn'ernment a duty to inal:e eltemattve 
arrangements for paformance of the duties 
of the ports held in abeyance. 

The action of the Government in aslnns 
the resixmdents to loot after the duties of 
these posts was therefore in consonance with 
Hole 10 (3) of srfiich a report to be 
sent by die State Government to the Central 
Govenunent. Further, the Govemmrmt having 
exercised its discaetion under Rule 10 and in 
accordance with the conditions toentiatied 
therein we do not see how any malice trm 
be attributed to it. Furthermore it has been 
dearly averred by the General Secretary in 
his counter-affidavit that even at the time 
tbe respondents were asked to look after the 
duties of the posts of DlsG mentioaed abov^ 
the claim of tne petitioner was f^y consider- 
ed but he was not found suitabie to mm 
these posts and ther ef ore the Government 
did r»t promote him even at that time. 

This assertion has been made in paras 4{v) 
and 4(vi) of the coonCer-affidavit of tan 
General Secretary which runs as under:— 

^t may be stated that even at the time 
of promotion of respondents 2 to 4 as DIG 
in the State PoL'ce Service the d.-t?m.s of tiie 
petitioner as vrell as other oiBcers were con- 
sidered and they were not considered soltabla 
for such proTQotion on the basis of their 

merit ana suitability While m^dog 

adjustmeots to the posts of Dy. Inspect or s 
General the Government against centered 
the merits, suitability and qualifications of the 
T^tiooer as well as other members of the 
IPS and it was only on relevant and mate- 
rial considerations that respondents 2 to 4 
were adjusted as Dy. Inspecton Ceneial in 
the IPS cadre.* 

18. It is therefore clear that the peti- 
Ooner’s case was fuHy considered at the time 
the alleged promotions were made which 
happened in 1964, 1965 and 1963 but the 
petitioner was not found suitable. If the 
petitioner was ageuieved with the decision of 
the Govcmmenl, he should have fJed a writ 
petition in this Court and the prayer of the 
petitioner made at this stage for cuashmg 
the impugned order or holding it to be mala 
fide is absoluldy belated and cannot b« en- 
tertained. 

19. It is tme that Buie 8 of die lodtan 
Police Service (Cadre) Boles at page 62 of 
the AH India Services Manual does ptovido 
that every cadre port shall be fiHed up by 
a cadre officer. It is also not disputed be- 
fore us that the pcjst of DIG Bange, DIO. 
CID and DIG Armed Police are cadre post s . 
But the State has taken the stand that the 
respo^ents were not appomfed to these 
cadre i>osts but were only asked to look after 
the duties of these posts without being ap- 
pointed as cadre officers and therefore there 
was no violation of Buie 8 (Supra). In fact 
as pointed out above, Bnle 10 of the Cadre 
Buies clearly emperwers the Government to 
make alternative airangeinents for perforsE*- 
ing the duties of cadre posts aai this is 


exactly what the Government did in asking 
the respondents to discharge the duties 
attached to these posts. We are, ‘therefor^ 
imable to agree with the petitiooer that the 
Government was guilty of mala fides. 

20, It was then contended that at any 
rate the petitioner was of a much superior 
mertt thmi at least respondent S who had 
risen from the lower ranks in the police 
department and therefore as against him the 
petitioner’s c^aim shonld have been consider- 
ed favourably for appointment to the cadre 
post of DIG when he was eligible for it We 
have already pointed out that respondent 8 
was a person of exceptional merit and abffity 
by virtue of which ho bad risen from the 
lower ranks to the port of Superintendent ol 
Police in the senior grade. It was in re- 
cognition of his services that the Presideo* 
of India appointed bim to the IPS cadre in 
the senior scale. Having b^n appointed to 
this service regxmdent S became as ellgihk 
as the petitioner for rq^pofatment to the cadre 
port of DIG. The port of DIG being ^ 
selecrtion post, it was for the Government to 
have selected the best man available and 
after considering the case c:f the petitioner 
if the Govenunent thonght that respondent 3 
was a more eultabls person than the peti- 
tiooer to be appointed as DIG, the cjrder ol 
the Govmmeot was perfectly valid and oo 
fault could bo found with it, merely on the 
grtnmd tbii» (he petitioner was not selected. 

21. Finally it was conceded that the 
order impugned is inconsistent with tlie 
sidential order eppolnting the resjAiidents 3 
to 4, inasmuch as by virtue of the i m p u gned 
order the respondents 2 to 4 would be deem- 
ed to have been promoted with effect from 
26-10-6S, the date of the Presidential order. 
The contention is prima fade attractive but 
on closer serntiny we think it is devoid ol 
Substance. The preambie of the Unpaged 
Older contains the followag words 

*Gonscquent upon the appointment of the 
foUowiog State Police Officers to the India^- 
Police Service Gidrc of Jammu and Kashmir 
vide Covernraent of India, Minisliy of Ilotoa 
Affairs N’otification No. 20/1/67-AlS (HI) 
dated 26-10-63 the foOenving postings and 
ad/i2stz7>s}ts are hereby ordered. 

A porasal of these words dearly shows that 
the impugned order was passra only as A 
consequence of the order passed by the 
President and it cannot therefore be held to 
be inconsistent with that orfer. because this 
Older win take effect after the passing ol 
the Presidential older, thoufd* may bo 
opefatis-e from the same date. It is not the 
ease of the petitioner that the imOTgned 
Order was given retrospective effect from a 
date pimnoos to the missing of the Presi- 
dential order and if this was so something 
could be said in favour of the petitioner. la 
these circumstances we do not find any il- 
legality in the impugned order on this 
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22. Before closing this judgment we 
might state that althou^ the State has taken 
the stand that the claim of the petitioner 
as against respondents 2 to 4 was Mly con- 
sidered both at the time when they were 
asked to perform the duties of the DIsG 
and at the time when they were subsequently 
promoted and adjusted as DIsG on tlieir 
appointment to the IPS, yet there is noth- 
ing in the counter-affidavit of the General 
Secretary to show that there was anything 

E articularly against the petitioner so far as 
is service record is concerned. It may be 
that the petitioner was not foimd suitable or 
could not be equated in merit with respon- 
dents 2 to 4, but if some other vacancy 
arises in future, he may be found to be equm 
or better than others who are then eligible 
for promotion. When this happens, we are 
sure that the Government will keep the peti- 
tioners claim in view and consider the desi- 
rability of promoting him if he is found other- 
wise suitable in all respects. 

23. For the reasons given above, the 
contentions raised by the petitioner fail. 
The application is dismissed but in the cir- 
cumstances without any order as to costs. 
JASWANT SINGH, J.:— 24. I agree. 

Apphcation d&missed. 
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J. C. 13018 Subedar Surat Singh, Petitioner 
V. The Chief Engineer Projects (Beacon) 
C/0 56 A P. O., Respondent 

Writ Pefn- No. 252 of 1969, D/- 22-5- 
1970. 

(A) Army Act (1959), Sec. 160 — Army 

Rules (1954), Rule 70 — Revision of finding 
or sentence — Gteneral Court Martial re- 
affirming its finding on revision and trans- 
mitting the proceedings for confirmation — 
Confirming authority if dissatisfied with the 
finding can refer tlie case to its superior 
authority but cannot witlihold confirmation 
and order retrial by another General Court 
Martial. (Para 6) 

(B) Constitution of India, Article 32 (2-A) 

(as applied to Jammu and Kashmir) and 
Constitution of Jammu and Kashmir Sec- 
tion 103 — Other remedy open — Order 
of confirming anthority’ under Army Act — 
Order nmnifesflj' invalid being unwarranted 
by any provisions of tlic Act or Rules • — 
ffigh Court will not refuse to grant relief 
under its writ jurisdiction on the ground tlial 
alternative remedy available under Act wre 
not availed of — (Constitution of India, Arti- 
cle 226). Am 1981 SC 372 and AIR 1962 
SC 1694 Rcl. on. (Paras 9, 12) 

Cases Referred: Chronological Pams 

(1962) AIR 1962 SC 1694 (V 49) = 

(1983) 1 SCR 98. Conector of 


Monghyr v. Keshav Prasad Goenka 
(1961) Am 1961 SC 372 (V 48) = 
(1981) 2 SCR 241, Calcutta Dis- 
count Co. Ltd. V. Income-tax Officer 
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R. N. Bhalgotra, for Petitioner^ V. S. Mal- 
hotra, for RespondenL 

JASWANT SINGH, J. ; — The petitioner 
JC-13018, Subedar Surat Singb and 
G-75829 Pioneer Joginder Sin^ and 
G-87982 Pioneer Tahal Singh, all of 1615 
PNR COY (GREF) who were subject to the 
Army Act, 1950 (Act XL\T of 1950 herein- 
after called “The Act”) were tried by the 
General Court Martial at Work Shop Base 
GREF under Sec. 69 of the Act read witli 
Section 802/109 of the Penal Code for caus- 
ing the death of G. 87630 Pioneer Sunya 
Prasad Sharma of 1617 PNR COY on the 
night intervening 4th and 5th Jtme, 1967, 
at village Shakti within the jutisffiction of 
Police Station Leh, District Leh, Jammu and 
Kashmir State. The Court Martial was con- 
vened by the Chief En^eer, Project Bea- 
con Stationed at Srinagar, respondent, here- 
in, who was empowered to do so under Sec- 
tion 109 of the Act. At the conclusion of 
the trial on 30th May, 1968, die General 
Court Martial held the petitioner and his 
aforesaid co-accused “not guilty” and ac- 
quitted them of the charges upon wliich 
mey were arraimed and transmitted the pro- 
ceedings throng proper channel to the res- 
pondent for confinnation under Sections 153 
and 154 of the Act read vilh Rule 63 of 
the Army Rules. 1954, hereinafter referred 
to as “the Rules . Acting under Sec. 160 
of the Act, the respondent vide his order 
dated 20th July, 1968, sent bade the find- 
ing of “not guilty” for revision to the Gene- 
ral Court Martial, which originally tried the 
aforesaid accused. Pursuant to tlie order of 
the respondent, the General Court Martial 
reassernbled and deliberated again but see- 
ing no reason to depart firom its previous 
finding, reaffirmed the same. Tliis finding 
was again sent up under Sections 153 and 
154 or the Act read with Rule 68 of the 
rules to the respondent. Being dissatisfied 
with the finding the respondent refused to 
confirm the same and by his order dated 6th 
February, 1969 directed the re-trial of the 
petitioner and his other two co-accused by 
another General Court Martial. 


2. Aggrieved by this order, the peti- 
tioner has moved this Court under Article 32 
(2-A) of the Constitution of India as appli- 
ed to the State of Jammu and Kashmir and 
Section 103 of the State Constitution for a 
writ of Certiorari quasliing the order, inter 
alia on the grounds that there is no provision 
in the Act or the Rules according to wdiich 
the confirminc autliority can refuse to con- 
firm ffie ver^ct of “not guiltj'” after the 
same has been re-affirmed on revision under 
Section 160 of the Act and reconvened the 
General Court Martial for retrial of the offen- 
der. 


HN/HN/D533/70/MLD/B 
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8. Id the afBdavits filed on behalf of Rid 
respondent in reply to the petition, it is 
contended, that the finding of “not guil^ 
has no validity unless it is confirmed untfo 
Section 153 of the Act read with Buie 63 of 
the BuJes, that if the confirming authimty 
finds that the finding of “not guilty" is per* 
verse it is empower^ under Section 160 of 
the Act to send back the proceedings to the 
General Court Martial for revision, that this 
poiver can be esrercisecl only once, that if on 
revision the General Court Martial adheres 
to its former finding and transmits the pro* 
ceedings for confirmation and the contrm* 
ing authority comes to the conclusion that 
the finding given second time by the General 
Court Martial on revLsion is still perverse it 
can refuse to confirm the finding and order re* 
trial because not to try the offender again 
would mean allowing the charge a^inst him 
to remain without valid adjudjcation which 
would be ^gainst the prnvisinns of Sec. J53 
of the Act that in exerase of the powers 
conferred under Rule 70 of the A^y Rules, 
the respondent refused to confirm the find- 
ing of “not guilty" of the General Court 
Klartial in respect of the petitioner and his 
co-accused pioneers and oraered their re* 
trial in order to meet the requirements of 
discipline as well as ends of justice, (hat in 
the circumstances the proposed fresh trial 
of the accused by the General Court Mar* 
tial for the same ofiences cannot be said to 
be against the provisions of the Act and the 
Buies and that it is not open to the peti* 
tioner to seek relief by means of a writ peti* 
bon as a specific remedy under Sec. 165 of 
the Act is available to him. 

4. The petition first came up for bear- 
ing before one of tis and finding (hat it was 
a case of first impression and involved im- 
portant questions relating to interpretatloa 
of Sections 121, 153, and 160 of the Act 
and Rule 70 of the Rules, it has been re- 
ferred to this bench for an authoritative pro- 
nouncement. 

5. We have heard the learned counsel 
for the parties at considerable length. They 
have reiterated the stands taken by Ihcu 
clients in the i>etition and the reply affi- 
davits respectively, 

6- The crucial point for deleimmation 
in this case is whether the orderpassed by 
the respondent is valid or not. The answer 
to tills question turns on the true interpreta- 
tion of Sections 121, 153, 154 and of 
the Act and Rule 70 of tlie Rules, which are 
reproduced below for facility of refeiencc. 
SECTION 121 

\Micn any person subject to this Act 
has been acquitted or consicted of an 
offence by a Court Martial or by a 
Criminal Court, or h.as been dealt with 
under any of the Sections SO, S3, 84 
and 83, he shall not be liable to be 
' tried again for the same offence Iqr a 
Court martial or dealt with under the 
said sections. 


SECTION 153 

No finding or sentence of a general, 
district or summare general Court 
Martial shall be valid except so far as 
it may be confirmed as provided by 
this Act. 

SECTION 154 

The findings and sentences of general 
Court martial may be confirmed by the 
Central Goveroment, or by any officer 
empowered in this belialf by warrant of 
the Centra] Government. 

SECTION 160 

(I) Aiw finding or sentence of a Court 
martial which requires confirmation 
may be once revised by order of the 
confirming authority and on such re- 
vision, the Court, if so directed by (he 
confirming authority, may take addi- 
tional evidence. 

Ths Court OB rofitfoo, shoS cos- 
sist of the same officers as were present 
when the original decision was passed, 
unless any of those officers are unavoid- 
ably absent. 

(3) In case of such unavoidable ab- 
sence the cause thereof shall be duly 
certified in the proceedings, and the 
Court shall proceed with the revision, 
provided that, if a general Court Mar- 
tial, it still consists of five officers, 
or, if a summary general or district 
Court martraJ, or three officers. 

BULB 70 

Upon receiving- the proceedings of a 
general or district Court martial, the 
confirming authority may eonfirm or re- 
fuse conJinnatien or reserve confirma- 
tion for superior authority, and the 
confirmation, non-confirmation or re- 
servation shall be entered in and form 
part of the proceedings, 
h will be seen that Section 121 Inter alia 
prohibits the second trial of a person sub-'' 
ject to the Act who has been acquitted or 
convicted of an offence by a Court martial 
or by a criminal Court. Section 153 provides -• 
that no finding or sentence of a gene- 
ral, district or summary general court martial 
"’Puld be valid unless confirmed as 
laid in the Act Section 154 enume- 

rates the authorities who are competent to 
coiifirm the finding and senfenee of a 
El^end court mait^. Section 160 autho- 
rises the confirming authority to order 
•'C'nsion of a finding or sentence by the 
coijit martial williout taking or after tak- 
InS additional c\ndence. But the finding or 
sentence of the Court martial requiring • 
OOftHrmation can be revised once only b>' tlie 
oj^er of confirming authority. If on rcvl- 
rion the Court docs not find any reason to 
depart from its previous finding it has to re- 
affirm tlie same. If, however, tiie Court does 
Boi adhere to its for mer finding it has to 
revoke the finding and sentence and record 
new finding and if such new finding 
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involves a sentence, it has to pass a ^resh 
sentence. In either case it has according to 
Buie 68(4) of the Buies to transmit the pro- 
ceeding for confirmation to the confirming 
authority. The powers of the confirming 
authority are not absolute and untrammelled 
but are defined and circumscribed by Rule 
70 of the Rules. According to that rule it 
can upon receiving the finding of the gene- 
ral Court martial adopt any one of the fol- 
lowing courses:- 

(i) confirm, or, 

(ii) refuse confirmation, or, 

(Hi) reserve confirmation for superior 
authority. 

I The powers of the confirming authority 
[being limited, as stated above, it cannot go 
beyond that and direct retrial of the accused 
specially in the absence of a provision for re- 
trial like the one contained in Secs. 423 (1) 
(A) and 376 (b) of the Code of Criminal Pro- 
cedure. It is true that in India unlike in 
England where the acquittal by the Court 
martial is conclusive and requires no con- 
firmaHon, every finding of a general Court 
martial whether of acquittal or of guilty 
cannot be regarded as valid unless it is con- 
firmed by the competent authority but the 
legislature could not have reasonably intend- 
edi that an officer convening a general Court 
martial can go on dissolving such Courts 
and reconsh’tuting them ad infinitum until he 
obtains a verdict or a finding of his own 
liking. That would not only be against 
public policy and the ancient maxim “nemo 
debet bis vexari pro una et eadem cansa” 
(no person should be t\%nce disturbed for the 
same cause) but would also reduce tlie pro- 
visions of the Act to a mockery and given an 
appearance of mala fides. In the present 
case if the findings arrived at by the general 
Court martial on rewsion appeared to the 
respondent to be perverse he should have 
referred the case to his superior authority 
for confirmation and should not have taken 
upon itself the odium of withholding con- 
firmation and ordering a retrial. 

7. Section 117 of the Act cannot also be 
pressed into service by the respondent as it 
appears to relate to contingencies arising be- 
fore the return of tire finding by the Court 
martial and not to cases of tlie present 
nature. 

8. As the impugned order does not ap- 
pear to be wmranted by any provisions of 
tlie Act or the Rules, we have no hesitation 
in declaring it to be invalid. 

9. Before concluding we must also ad- 
vert to the objection raised in one of tho 
counter-affidavits filed before tliis Court that 
since it was open to the petitioner to apply 
to tlie Central Government to annul Uie 
proceedings, and he has not availed of tlie 
remedy Uie petition is not maintainable. It 
is now well settled tliat if the impiumed 
order is m.anifestly contrary to law or princi- 
ples of natural justice, it can be interfered 
with by the High Court under its writ juris- 


diction even though an alternative remedy is) 
available and has not been exhausted. 

10. In Calcutta Discount Co. Ltd. v. fii- 
come Tax Officer, AIR 1961 SC 372, it was 
held that the existence of an alternative re- 
medy is not always a sufficient reason for 
refusing a party quiek refief by a writ or 
order prohibiting an authority acting vnth- 
out jurisdiction from continuing such action. 
It was further observed in this ruling that 
when constitution confers on tlie High 
Courts tlie power to give relief it becomes 
the duty of the Courts to give such relief in 
fit cases and tlie Courts would be failing 
to perform their duty if relief is refused 
without adequate reasons. 

11. Again in Collector of Monghyr v. 
Keshav Prashad Goenka, AIR 1962 SC 1694, 
it was held that the High Court has certain- 
ly a discretion to grant relief under Arti- 
cle 226 even if there are other alternative 
statutory remedies. 

12. In the present case, we find no reason 
which would justify our refusal to grant the 
relief. 

13. In the result we allow the petition 
and quash the impugned order by a writ of 
certiorari and direct the respondent to order 
the release of the petitioner. 

14. There will, however, be no order as 
to costs. 

S. MUBTAZA FAZL ALR C. J,:— 15, I 
agree. 

Petition allowed. 
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(V 57 C 45) 

S. MURTAZA FAZL ALI, C. J. AND 
JALAL-UD-DIN, J. 

Hamam Singh and another. Appellants v. 
Mohan Lai, Respondent. 

First Appeals Nos. 4 and 140 of 1969, D/- 
22-12-1969, from order of Dist. J., Jammu, 
D/- 16-1-1969. 

(A) Hindu Law — Will — Construction 

— Nature of interest given. 

Intention of testator as to nature of in- 
terest bequeatlied not made clear by express 
words — No presumption that bequest 
carries a limited interest can be made — 
Unconditional and unlimited bequest by son 
of his self-acquisition to motlier — Bequest 
confers absolute estate on motlier — No pre- 
sumption that mother was given only a fimit- 
ed interest can be made from the fact that 
tlie bequest is to a woman. AIR 1951 SC 
139 and AIR 1953 SC 495 and AIR 1960 
Andh Pra 509, Bel. on. (Para 10) 

(B) Hindu Law — Self-acquired properly 

— Blending — QucsUon wiiclhcr self-ncquir- 
ed property was tlirowTi into tlie joint Stock 
and treated as a joint family property is a 
question of fact and must be proved. 

(Para 15) 

GN/HN/D356/70AIK:SAI 
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Cases Hefetrcd: Cbronolo^cal Paras 

fl960) Ain 1060 Andh Pra 509 {V 47) 

= (1900) 1 Andh \VR 318, Venkata 
Bama v. Ra/yalafahoii 12 

[1953) AIR 1953 SC 495 (V 40) = 

19^ SC^ 243, Arunachala v. Muruga- 
natha Z1 

p951) AIR 1931 SC 139 (V 33) = 

1930 SCR 766, Ram v. Nand 

Lai 11 

p875) 24 \VR 395 (Cal), Mt KoIIany 
Kooer v. Lnchmee Pershad 11 

D. D. Thaloir, for Appellants; Ishwar 
Singh, for Respondent 

S. MURTAZA All, C. J. t— These 

are two defendants appeals in a suit filed 
by the plaintiffs for specific performance of 
a contract of sale of two shops and a house 
situate in Salimar Road, Jammu. As the 
facts and the points arising in the two appeals 
are identical, we pmpose to decide both the 
appeals by one judCTent 

2. In first appem No. 4 of 69 — Hamam 
Singh V. Mohan Lai — the suit of the plain- 
tiff which was based on the basis of an agree- 
ment to sell executed by Hamam Sia^ in 
favour of Mohan Lai dated 11-7-81 and 18- 
7-61 purporting to sell two shops and a house 
for Rs. 6,000 and Ps. 9,000 respectively, the 
plaintiff averred that the agreement was a 
valid one and the executant Hamam 
agreed to execute a sale deed within one 
year of the date of the agreement but did 
not perform bis part o! the contract in sj^te 
of persistent demands by the plaintiff. 

8. The suit was resisted by Hamam 
Singh defendant mainly on the ground that 
the ap'eeinent was void as it bad Ereen ob- 
tained by the plaintiff throuj^ fraud and 
undue' influence. The defendant further 
pleaded, that the property being ancestral, 
them was no legal necessity to (astify tho 
sale in favour of Mohim Lai plaintiff. 

4. Ralwant Singh son of Hamam Siosdi 
bled another suit for injunction against the 
plaintiff restraining the plaintiff from getting 
the sale deed executed on the ground tlut 
the agreement executal by Hamam Sin^ in 
favour of his father was obtained by fraud 
and was not Justified by legal necessity. 
First Appeal No. 140 of 69 arose out of the 
suit filed by Balwant Singh s/o Hamam 
Sinf^ whereas first appeal 40 of 69 arose 
cut of a suit filed by Mohan Lai for specific 
performance of the sale. 

5. On the pleadings of the parties, the 
following issues were struck: — 

1, ^V^uJtber the suit is not maintainable 
because of ^e misJoiDder of causes of action? 
OPD 

2, Whether tho suit is not maintabtahfe 
as the description of the suit property given 
by the plaintiff Is insufficient? OPD 

3, Whether the defendant and his son S. 
Balwant Sia;^ formed a Hindu Joint family. 
^\'hpthe^ the suit property with regard to 
which agreements were executed by the 
defendant In favour of the plaintiff on 11th 


and 18th July 1961 was ancestral and 
Joint qua his son? OPD 

4. \Vhether the agreements dated 11th 
Toly and ISth July 1981, were got executed 
by practising fraud? OPD 

5. Whether the facts pven in the aae^ 
meots are incorrect, if so, with what effect? 
OPD 

6. In case issue 8 is proved, whether 
the agreed sale was made for legal necessity? 
OPD 

7. ^Vhether the market value of the suit 
property is more than what has been agreed 
upon by the parties and as such the suit 
for spedfie performance cannot bo decreed?* 
OPD 

8. Relief. OPP 

Additional issue 

Whether the findings recorded in the civA 
suit S. Balwant Singh v. Mohan Lai and 
others amounts to res judicata in the present 
case? OPD 

6. The learned Judge after a careful con- 
sideration of the entire evidence and circum- 
stances before him decided issues Nos. 1 to 4 
against the defendant in the suit brought by 
Mohan Lai and against the plaintiff in tho 
suit brought by Balwant Sin^ 

7. We have gone throu^ the Judgment 
of the court below and we do not see any 
reason to differ from the findings amved 
at ^ tho learned judge. In fiict the learn- 
ed counsel for the appellant has not et oH 
chaTIeoged the finding of the court beliw 
on the question of fraud, and has accepted 
the position that there is no evidence worth 
the name to prove that the agreements exe- 
cuted by Hamam Singh in favour of Mohan 
Lai were obtained by fraud. In these cir- 
cumstances this issue was rightly decided 
against Hamam Singh and Balwant Singh 
end in favour of Mohan LaL 

8. The only point canvassed before us 
was regarding the question of legal necessi^. 
The learned counsel for the appellant suo- 
mitted that the learned District Judge had 
found very clearly that there sva-S no lej^ 
necessity at aff JustiijTag the safe and on 
this ground alone the suit of Mohan Lai for 
specific performance of the contract of sale 
ought to have been dismissed and the suit ffled 
by Balwant Singh ought to have been decreed. 
It is true that the learned District Judge has 
ghrea a finding on this point fn favour of 
the appellant, but on the findings given by 
the learned District Judge the question of 
legal necessity does not arise at 

0. Tho main question that fell for deter- 
mination in the suits was whether or not 
the proper^ in question svas a Joint family 
property either in the hands of Hamam 
Singh or in the hands of Balwant 
Singh. Mr. Thakur conooded that ft may 
be taken for granted that the property in 
dispute originally belonged to ishwar Das 
and allhoii;di Ishwar Dm was Joint with his 
brother Kirpal Sin^, the propert i es in smt 
were the self-acquired properties of Ishwar 
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Das. There is also' cogent evidence on re- 
cord. to prove this fact Ishwar Das execu- 
ted a ■will in favoinr of his mother Mst. Malan 
in respect of the properties in suit and Mst 
Malan hegueathed this property in favour 
of Hamam Singh, by a \vul dated 19-1-2003 
(Bikrami). It has thus been established from 
evidence that Hamam Singh got tie property 
by virtue of a vtiU, from Mst Malan his 
grandmother. 

10. It was, however, contended by Mr. 
Thakur that the bequest by Mst Malan who 
had a limited interest would not confer an 
absolute estate on the legatee Hamam Singh 
and it should be presumed that Mst Malan 
intended to convey a joint family interest to 
Hamam Sin^. We are, however, unable 
to agree widi this argument There is no 
presumption that a bequest made to any per- 
son carries a limited interest unless the inten- 
tion of the testator is made clear by express 
words showing the nature of the interest be- 
queathed. So far as the first will executed 
by Ishwar Das in favom of his mother is 
concerned, it is not disputed that the bequest 
was an rmconditional and an unlimited one 
and conferred an absolute estate on MsL 
Malan. It was, however, faintly suggested 
that since Mst. Malan was a woman she 
could have got only a limited interest, even 
if there is no direction in the will to this 
effect. This legal position has now been 
settled by lie Supreme Court in twm deci- 
sions and it has been held that no such pre- 
sumption can be drawn on this account. 

11. In Bam Gopal v. Nand Lai, AIR 
1951 SC 189 at p. 141, their Lordships of 
the Supreme Court observed as follows: 

“It may be taken to be quite settled that 
there is no warrant for the proposition of 
law that when a grant of an immovable pro- 
perty is made to a Hindu female, she does 
not get an absolute or alienable interest in 
such property, unless such pow'er is express- 
ly conferred upon her. The reasoning 
adopted by Mitter, J., of the Calcutta H. C. 
in (1875) 24 WR 395 which vvas accepted 
and approved of by the Judicial Committee 
in a number of decisions, seems to me to be 
imassailable”. 

XX . XX XX 

“This is the general principle of law 
which is recognised and embodied in Sec- 
tion 8, T. P. Act and unl^s it is shown 
that under Hindu Law a gfft to a female 
means a limited gift or carries with it the 
restrictions or disabilities similar to those 
that exist in a widow's estate there is no 
justification for departing from this prind- 
ple. There is certainly no such provision in 
Hindu Law and no text could be supplied 
in support of the same”. 

To the same effect is a later decision of 
the Supreme Court in Arunachala v. Mimiga- 
natha, AIR 1953 SC 495, where it w'as held 
that a Mitakshara father had complete 
powers of disposition of liis self-acquired 
property and if he made any deed of gift 
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in favour of his son or some other relation 
there would be no presumption that the 
bequest was to confer the nature of a joint 
fanuly property so that the property be- 
queathed became ancestral in the hands of 
the legatee unless there were express words 
to indicate the same. 

12. In Venkata Rama v. RajyalakshmL 
AIR 1960 Andh Pra 509 it was observed: — i 

‘Tt is now well setded that a gift or be- 
quest to a woman should be construed in 
the same spirit as a gift in favour of a 
male”. 

13. It is therefore clear that a bequest 
by a male to a female would have to be 
construed in the same spirit as a bequest by 
a male to another male. It is true that at 
the time when Mst. Malan bequeathed the 
property to Hamam Sin^ Hamam Singh 
was joint with his son, Bdwant Singh, but 
that by itself would not show that Mst. 
Malan intended to treat the property as a 
joint family property. We have gone through 
the contents of the will and it has been 
mentioned in eqiress terms that Hamam 
Singh was to get an absolute estate in the 
properties bequeathed. The wor& (Words in 
Urdu have been transliterated in Ehglish — 
Ed.) Men wafat ke baod do makanat maz- 
door wo deeger jaedad khavadaii her Idsm 
ka wahed malik Sardar Hamam Sin^ 
markoorah pota mazhara hoga deeger Idsi tei 
koyee taaluq wasta na hoga 

clearly indicate that Mst Malan intended to 
convey an absolute estate to Hamam Sin^ 
in whose hands after her death the property 
would be self-acquired property of Hamam 
Sin^. This being the posiHon, the fatlier 
Hamam Singh was fully competent to dis- 
pose of his self-acquired property as he hked 
and the question of legi necessity did not 
arise. 

14. For these reasons, tlie first conten- 
tion put forward by the appellant is over- 
ruled. 

15. Secondly it was argued that there is 
some evidence to show that Hamam Singh 
after having acquired the property from 
his grandfather threw it into the joint stock 
and treated it as joint family property. The 
learned District Judge has gone into this 
question and has given a finding against the 
appellant. Furthermore, no such case 
appears to have been made out by the 
plaintiffs in their plaint Tlie question as 
to whether a self-acquired property was 
thrown into the joint stock and treated as 
a joint family property is essentially a ques- 
tion of fact and must be proved. 

On the other hand tlie learned Judge has 
pointed out Uiat there is overwhelming 
evidence to show that Hamam Singh never 
treated this property as a joint family pro- 
perty. One ICaram Cliand had ohiained a 
decree against Mst. Buban, a concubine of 
Ishwar Dass and got the entire suit property 
attached. This svas some time in 2005. 
Hamam Singh filed a claim rmder Order 21, 
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Rule 58 of the Civil P. C. and averred 
thit he was the sole owner of the property 
which was therefore not attachable. The 
property was therefore released. Thus 
Haream Singh himself clearly stated that 
the property was his self-acquired property 
and if be had any intention to treat it as 
a Joint family property he would have said so. 

The learned Judge has pointed out that in 
the agreement to sell hy Harnam Sin^ 
there is a clear statement by him that no 
was the sole and exclusive owner of tho 
suit properties. It is common ground that 
at the time when the contract of sale was 
executed, Balwant Singh was alive and was 
even made to sign the contract of sale as 
a xvitness. In these circumstances the decla- 
ration of Harnam Singh in the agreement 
that the property was his sole property be- 
comes hotn important and binding on his son 
Balwant Singh. For these reasons the learn- 
ed District Judge was fully justified in hold- 
ing that there was no legal evidence to show 
that the property in suit was treated as a 
Joint family property by Harnam Stogh by 
throwing it into the joint stock. Thus both 
the contentions raised by the appellant faU. 
Ho other point was raised before us. The 
appeal fails and is dismissed, but without 
any order as to costs. 

JALAL-UD-DIN, J.i 16. I have had 
the benefit of anisine the Judgment pre- 
pared by my Lord, the Chief Justice, and 
fully agree with the observations recorded 
therein. I agree with the conclusions arriv- 
ed at by him and have nothing further to 
add. 

Appeal dismissed. 
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JASWANT SINGH J. 

Dr. AshoV Singh. Petitioner v. Chief Secre- 
tary Jammu and K'ashmlr Govt and others 
Respondents. 

Writ Peto. No. 97 of 1969, D/- 14-5- 
1970. 

(A) Constihition of Jamma and Kashnrir, 
Section 103 — Wrongful termination of 
service — Existence of right to claliD 
damages — Does not deprive the irerson to 
have a declaration th.it tcrniination was mv 
lawful — In appropriate cases court may 
order that he should be treated as lawfully 
in service. AIR 19G4 SC ICSO, Rel. on — 
(Constitution of India 0 & K) Art. 32 (2-A)). 
' (Para 0) 

(D) Constitution of Jamma and Kashmir, 
Section 43 — Order terminating service 
issued for and on behalf of Governor ~- 
Order signed by Secretary to Government 
— It u, by virtue of R. 13 of Jammu and 
Kashmir Government Business rules to be 
deemed to liave been properly authenticat- 
ed — Its validity cannot be questioned. AIR 
GN/CN/D295/70ATB/B " 


19S9 SC 63 & AIR 1963 SC 395 & AIR 
1964 Cal 265. Distinguished; AIR 1952 SC 
317 & Am 1955 SC 160 &: AIR 1901 SC 
221 & AIR 19G8 SC 765, ReL on- 

(Paras 12, 21) 

(C) Constitution of Jammu and Kashnur, 

Section 126 — - Contract anlborisfng Cov- 
emment to terminate service without nssign- 
ing any reasons by ^ving three months' 
notice — Order not mentioning that service 
to stand terminated at expiry of three months 
from its receipt — No benefits accrued to 
servant nor t^en away nor aspersion ' cast 
on him. Order cannot be said to hare 
been passed by way of penalty — Incum- 
bent is not entitled to protection of S. 12G. 
Case bw discussed. (Paras 22, 28) 

(D) Civil Services — Jammu and Kashmir 
GvO Services fTemporary Service) Rules 
(1961) R. 3 — Status of quasi permanent 
Government servant — ^sentials. 


To acquire the status of quasi permanent 
Government servant, it is necessary that 
ap^on should only have not continued in 
service for more loan three years, but also 
he should have entered Government service 
within the prescribed age limit and a 
declaration regarding his svitabiUty in re^ 
pect of his age, qualification, work and 
character for employment in quasi perma- 
nent capacity should also have been issued. 
AIR 1964 SC 1854 & AIR 1970 SC S37, 
ReL on. (Para 82) 
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(1970) AIR 1970 SC 158 (V 57) = 

(1970) 1 ■ sen 472, Ram Gopal 
Chaturvedi v. State of Madhya 
Pradesh 

(1970) AIR 1970 SC 537 (V 57) *= 

1970 Lab JC 419. State of Nagaland 
V, C. Vasantha 24, 32 

(1068) AIR 1968 SC 765 {V 55) = 

1968 Cri LJ 972, Mohamad Yakub 
V. Slate of Jammu and Kashmir 
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19^ Lab IC 1286, Slate of Pimjah 
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(1964) S 5C^ 55, S. R. Tevvari v. 

Divt. Board, Agra 
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(1964) 5 SCR 190. Champ^ Lai v. 

Union of India 

(1964) AIR 1964 C:al 205 (V 51) = 

Ram Chandra v. Secy, to Govern- 
ment of West Bengal 17, 20 

(1963) AIR 1963 SC 395 {V 50) = 
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(1961) AIR 1901 SC 221 (V 48) = 
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:(1958) AIE 1958 SC 36 fV 45) = 

1958 SCR 828, P. L. Dhingra v. 

Union of India 80 

(1957) AIR 1957 SC 886 (V 44) = 

1958 SCR 509, Hartwell Prescott 
Singh V. Uttar Pradesh Govt. 28 

(1955) AIR 1955 SC 160 (V 42) = 

1955 SCR 1011, P. Joseph John v. 

State of Travancore Cochin 14 

(1953) AIR 1953 SC 250 (V 40) = 

1953 SCR 655, Sah’sh Chandra 
Anand v. Union of India 25 

(1952) AIR 1952 SC 317 (V 39) = 

1952 SCR 674 = 1952 Cri LJ 
1269, State of Bombay v. Purshottam 
Jog Naik 13 

A. P. Chatterjee, for Petitioner; A. N. 


Eaina, Advocate General, for Respondents. 

ORDER: — Dr. Ashok Singh, a citizen 
of India and a resident of Banda, Uttar 
Pradesh, who was employed as Deputy 
Direetor in the Department of Geology and 
Mining has moved this Court under Arti- 
cle 32 (2'A) of the Constitution of India as 
y applied to die State of Jammu and Kaslimir 
' and Section 103 of the Constitution of the 
State for a writ in the nature of Mandamus 
directing respondents Nos. 1 to 4 to with- 
draw and/or cancel and/or forbear from 
giving effect to the order dated 2nd May, 
1969, terminating his services and to allow 
him to continue as Deputy Director, Geology 
and Mining. 

2. The case of the petitioner is that after 
obtaining M. Sc. degree in Geology from 
the Benares Hindu University in 1953 he 
underwent an advanced course in Geology 
and Mining and obtained a doctorate from 
Clausthal Mining Academy, West Germany, 
and returned to India in 1958, that he was 
appointed as Economic Geologist in National 
Council of Applied Economic Research in 
November, 1958 and continued as such till 
17th April, 1961, when on the recommenda- 
tion of the Government of India, Ministry 
of Mining and Fuel, he was taken as Deputy 
Director in the Department of Geology and 
Mining of the State vide Government Order 
No. 126/MNG/61 of the even date, that 
tlie terms of his appointment were incor- 
porated in die agreement dated 11th April, 
1961, entered into between him and the 
Government of Jammu and Kashmir, that 
the said agreement wluch was to enure for 
three years expired on 21st April, 1964, that 
on the expiry of the said agreement the Gov- 
ernment of Jammu and Kashmir did not 
enter into any further agreement with him 
but allowed him to carry on work treating 
him as a regular temporary officer as en%'isag- 
ed by Order No. 35-MNG/65 dated 17th 
Febniary, 1965, according to which all 
gazetted and non-gazetted technicians 
employed in the department through 
the Public Service Commission were 
brought on tlie regular temporary’ basis 
from the date of their appointment, 
that the petitioner continued to work uil- 


interruptedly till the 9th July, 1966, when 
he was selected by the Government of India 
and sent by the State Government on 
deputation to France to qualify further in 
higher research and technique in the field of 
bauxite and bentonite deposits of Jammu 
Province, that while recommending his appli- 
cation for foreign training the Government 
of Jammu and Kashmir did not take any 
objection to his i. e., the petitioner’s describ- 
ing himself as “remlar temporary” in the 
questionnaire and obtained an undertaking 
from him to serve the State for three years 
after completion of the training, that he 
returned from France after successfully com- 
pletog the training and in terms of the under- 
taking given by him joined the sen'ice of 
the State Government on 3rd October, 1967, 
that though the deputation was to be treat- 
ed as one under Government Order No. 851 
of 1967 dated 6th June, 1967 read with 
clause 5 of the agreement he was not paid 
pay and dues for 21 months including the 
period of his foreim training, that the re- 
presentation made hy him in diat behalf did 
not bear any fruit and ultimately the Gov- 
ernment pressurised him to sign a fresh 
agreement, that as there was no service 
agreement since 21st April, 1964, when his 
first agreement expired and he was con- 
sidered as ‘regular temporary’ in the State 
employment he lodged a protest against the 
attitude of the State Government trying to 
change his service conditions but was told 
that the said agreement was only a formali- 
ty meant to meet an audit objection and to 
secure the release of his salary which had 
been withheld by the Accountant General, 
that the agreement which was thus signed 
by him in good faith on 13th June, 1968, 
was illegally given retrospective effect from 
21st April, 1967 that differences cropped up 
between him and respondent No. 3 as he 
pointed out some “grave” flaws in the plans 
and proposals submitted by the said respon- 
dent which in his (i. e., peb'tioner’s) opinion 
were bound to cause huge loss to the State 
Government, that immediately thereafter the 
said respondent vide his letter No. 
PA/DGM/491-492 dated 7th March, 1969, 
ordered him to hand over the charge of the 
files and records to Shri R. L. Kaul, a very 
junior hand, which he complied with, that 
the said order of the respondent was illegal, 
ultra vires and mala fide and in spite of 
several applications and reminders a copy of 
the same was not supplied to him, that the 
State Government gave him notice No. 
144A4NG/6]/ii dated 2nd May, 1969, 
(terminating his services under clause 8 (4) 
of the agreement of service) which was 
received by him on 12th May, 1969, and 
that he submitted his reply to the noUcc but 
tile same was not acknowledged. 

3. It is contended by the petih'oner that 
the aforesaid order terminating his contract 
of sers’ice is invalid having been passed 
against him hy way of penalty on account 
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of his pointmg ont certain flaws and fallacies 
in the proposals and plans submitted by tlw 
respondent No. 3 which was evident from 
the correspondence forming Annerure “B" 
to the petition and the warning pven to 
him for alleged direct representation to 
the Government in regard to the revision of 
his grade and pay, that the petitioner 
being on regular temporary basis liy virtue 
of C^vemment order No. 35 MNG dated 
17th February, 1965, his services could not 
be terminated by invoking the terms of the 
contract which had ceasM to apply to him 
by virtue of the aforesaid order, that his 
service could also not be tenainated as his 
regular temporary status was equivalent to 
quasi permanent status and he mid put in 
more than three years’ service in the normal 
budget scheme or the Directorate of Geology 
and Mining as opposed to planned budget 
scheme of the said directorate that his ser- 
vices could not have been ter mina ted except 
in accordance with Rule 8 of the Janunn 
and Civi! Services (Temporary Ser- 

vice) Rules, 1961 that in any event the con- 
tract of his service had to be read along 
with the bond (which was got from him at 
the time of his deimtation tor foreign train- 
ing) and his services could not be terminat- 
ed before the 4th October, lOTO, that he 
bfts bees discriminated against and his funda* 
mental rights under Articles 14 and 18 have 
been violated as according to the Go^’eriH 
ment order all persons on contract service 
had been made “regular temporary", and 
that the Impugned oraer being in essence 
an order of dismissal or removS from ser- 
vice within the meaning of R. II of tie Cen- 
tral Ci’ril Services Classification. ControL and 
Appeal Rules, is illegal, unconstitutional and 
contrary to the principles of natural Justice 
as it has been passed without following the 

g rocedure set forth in the Central Service 
egulahons and without ^ving him an op- 
portunity as envisaced by Article 311 of the 
Constitution of India. 

A. Thft baa beew wsisted. tof thft 

respondents inter alia on the ground that 
the petitioner was employed on contractual 
basis, that after the expiry of the initial 
period of three years spewed in the agree- 
ment dated lltb April. 1961, the petitioner’s 
services were extended for another tenn <d 
three years vide Government Order No. 
44/MKG/'87' dated ISth March, 1984 on tho 
same terms and conditions on which be was 
originally appointed under Government Order 
No. 126/!.iNG/61 dated 17th April 1961, 
that the agreement dated 13th June, 19CS, 
was executed by the petitioner not under any 
duress or misrepresentation ot merely as a 
procedural formality but of his own fiw will 
pursuant to GovemmeDt Order No. 425/MNG 
65 dated 14lh May, 1965, and as such 
sras perfectly valid and binding upon him 
and Jt was not open to him to challenge tJ» 
same after an inordinate delay of one year 
and spectally in a writ petition, that the 


petitioner cannot be deemed to bo a regular 
temporary officer and has never been treat- 
ed as such, that Order No. SS/Mining 65 
dated 27th February, 1965, did not apply 
to the petitioner nor was he entitled to tlw 
benefit thereof as he was appointed directly 
on contractual basis and not on the recom- 
mendation or advice of the Public Service 
Commission, that the petitioner has all along 
been serving on contractual basis and the 
terms and conditions of his service were gov- 
erned by the agreement dat^ 13th June, 
1968, that the termination of the petitioner's 
service which was vahdly effected according 
to the contract did not amount to imposition 
of penalty or punishment, that tie impugn- 
ed order was neither illegal nor m.nTrs fide 
nor was it violative of Article 14 or 16 of 
the Constitution of India or Section 126 of 
the State Constitution corresponding to Arti- 
cle SlI of the Constitution of India and 
was passed by the competent authority fa 
a proper manner and since the petitioner 
did not file any review applicatioa or avad 
of the other remedy avaifable to him, the 
petition was not maintainable, 

5. Respondent No. 3 has also la the 
course of a separate sdBdavit filed by him 
supported the stand of the State Govern- 
meot and bad denied the allegations and 
imputations of fides lovdied against 

8. At the hearing of the petition, Mr. 
A. P. Chatterjee appearios on Mhalf of the 
petitioner has nrg« the following points:— 
(0 That the tenaination order is bad be- 
cause it is cot made by the Govezsce 
of Jammu and Kashmir, 
lii) That the termination is to essence by 
way of penalty and has resulted in 
de^vation of the benefits that had 
accrued to the petitioner and as 
such Section IZS of the State Cbnstf- 
tion corresponding to Article 311 ol. 
the Constitution of India was appli- 
cable to the present case. 

\uj) Thai in any event the petitioner had 
acquired a permanent or quasi per- 
manent rijmt to the post of the 
Deputy Dir^or Geology and Mining, 
liv) That the contract is to be read along 
with the bond executed by the peti- 
tioner at the time of his deputation 
to Fiance for higher training to the 
field of Bau-rite and Bentonite depo- 
sits and the petitioner had o 
rifdjt to serve the Government for 
three years which has been taken 
away. 

Mr, Raina appearing on behalf of the res- 
pondents has on the other hand contended 
that since contract rebtine to service can- 
not be speciScalhr enforced by means of ft 
suit in view of Section 21 (b) of the Spe^ 
fic Relief Act, the prtftfon is not matotato- 
able and the petitioner could at best have 
sued for damages that the impugned order 
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is in. conlormity with the requirements of 
Section 45 of the Constitution of the State 
and Rules 12 and 13 of the Jammu and 
Kashmir Government Business Rules that 
the petitioners service was governed by the 
terms and conditions contained in the agree- 
ment dated 13th Jime, 1988, voluntarily 
executed by him and his service was valid- 
ly terminated according to the agreement, 
that the impugned order was not passed by 
way of penalty and does not amount to 
dismissal or removal from service as con- 
ceived by Section 126 of the Constitution 
of the State or Rule 80 of the Jammu and 
Kashmir Civil Services Classification, Con- 
trol and Appeal Rules, that the petitioner 
was not employed on regular temporary 
basis and had not acquired a permanent or 
quasi permanent right to the post of the 
Deputy Director, Geology and Mining. 

7. Before dealing with the various con- 
tentions raised by Mr. Chatterjee, let me 
dispose of the first objection raised by Mr. 
Raina that since the relief claimed by the 

. petitioner cannot be ^ven even in a suit in 
' view of the restriction contained in Sec- 
tion 21 (b) of the Specific Relief Act, the 
remedy, if any, of the petitioner lay in a 
suit for damages for wrongful termination 
of employment and not in a petition for a 
writ dedaiing the termination of employ- 
ment unlawnn and a consequential order 
for restoration to service. A similar conten- 
tion raised in S. R. Tewari v. Dist. Board, 
Agra, AIR 1984 SC 1680 was repelled by 
their Lordships of the Supreme Court in the 
following words: — 

"Under the common law the Court will 
not ordhiarily force an employer to retain 
the services of an employee whom he no 
longer wishes to employ. But this rule is 
subject to certain well recognized exc<^- 
tions. It is open to the Court in an appro- 
priate case to declare that a public servant 
who is dismissed from service in contra- 
, vention of Article 311 continues to remain 
^ in service even though by so doing the 
State is in effect forced to continue to em- 
ploy the servant whom it does not desire 
to emplo}^. 

8. It was further pointed out by their 
Lordships in that ruling that the powers of 
a statutory body are dways subject to the 
Statute which has constituted it, and must 
be exercised consistently with the Statute, 
and the Courts have, in appropriate cases, 
the power to declare an action of the body 
illegal or ultra vires even if the action 
relates to determination of emplojment of a 
servant. 

0. In view of the above imequivocal 
enunciation of law, I find myself unable to 
accede to the contenb'on of Mr. Raina and 
hold that the fact that a person may have 
a ridit to claim damages for vTongful tCT- 
mination of his service does not deprive him 
of his right to have a declaration that his 
service was unlawfully terminated and in an 


appropriate case the Court may command! 
that die person be treated as lawfully in 
service. 

10. Let me now proceed to consider 
each one of the grounds on which the im . 

u^ed order has been challenged on 
ehalf of the petitioner. 

11. Regarding the first contention rais- 
ed by Mr. Chatterjee I may at once observe 
that there is no substance in it A refer- 
ence to the agreement dated 13th Jime, 
1968 betw^een the petitioner and the Gov- 
ernor of the State would show that it was 
executed on behalf of the Governor by the 
Secretary to Government, !ltydustries and 
Commerce Department, and Clause 3 (4) 
thereof empowered the State Government or 
their authorised ofBcer to give three calendar 
months’ notice in writing to tte petitioner 
for terminating his service. Now under Sec- 
tion 45 (1) of the Constitution of Jammu 
and Kashmir all executive action of the 
Government is required to be taken in the 
name of the Governor or of the Govem- 
inent of Jammu and Kashmir. Sub-sec- 
tion (2) of that section provides that orders 
and other instruments made and executed in 
the name of the Governor or the (^vem- 
ment of Jammu and Kashmir shall be 
authcnricated in such manner as may be 
specified in the Rules to be made by the 
Governor and the validity of an order or 
instrument which is so authenticated shall 
not be called in question on die ground that 
it is not an order or instrument made or 
executed by the Governor or as the case may 
be by the Government of Jammu and 
Kashmir. According to Rule 18 of the Rules 
of Business framed under Section 43 and 
sub-section (2) of Section 45 of the Con- 
stitution of Jammu and Kashmir, every order 
or instrument of the Government of the 
State is to be signed either by the Secretary, 
or an Additional Secretary, a Joint Secretary, 
an Additional Joint Secretary’', a Deputy 
Secretary'- or an Under-Secretary’ to the Gov- 
ernment or such other oflicer as may be 
specially empowered m that behalf and such 
signature is to bo deemed to be proper 
authendcarion of such order or instrument. 

12. In the present case the impugned 
order has been signed by Shri G. M. Mir 
Secretary to Government, Industries and 
Commerce Department. It ex facie shows 
that it was issued for and on behalf of the 
Governor of the State. Having been so 
signed and issued, it has according to 
Rule 13 of the Jammu and Kashmir Govern- 
ment Business Rules to be deemed to have 
been property authenticated and its validity 
cannot, in my opinion, be questioned. 

13. In State of Bombay v. Pimishotfam 
Jog Naik, 1952 SCR 674 = AIR 1952 SC 
817, where the order under cousidcration 
was expressed to be made in the name of 
the Governor because of its say’ing ‘By order 
of the Governor”, their Lordships of the 
Supremo Court observed that the Constitu- 


188 J. & K. [fts. 13-24] Ashok Sin^ v. C3»et Secy, J. & K. Govt fj. Sin^ T.) A. L IL 


don does not require a magic incantation 
which can only be expressed in a set formula 
of words, and what tne Court has to see is 
whether the substance of the requirements 
is (here. 

14. Again in P. Joseph John v. Stale of 
Travancore Cochin 1955 SCR lOlI = AIR 
1955 SC 160, the Supreme Court held that 
the notice signed by the Chief Sccretaiv of 
the State and expressed to be on behalf of 
the Government, giving opportunity to the 
petitioner to show cause against the action 
proposed to be taken against him substan- 
tially complied xvith the provisions of Arti- 
cle 166 of the Constitution of India. 

15. In State of Bihar v. Rani Sonabati 
Kumari, AIR 1961 SC 221, where an order 
of the Government namely a notification 
under Section 3 (11 Bihar Land Reforms Act, 
was expressed to tie made “in the name of 
the Governor” and was authenticated by the 
Additional Secretary to Government as pres- 
cribed by Article 166 (2) of the Constituboo 
of India the Supreme Court observed that 
the validity of the order or instrument could 
not be called in question on the ground that 
it was not an order or instrument made or 
executed by the Governor. 

10. Again fa hfohamad Yakub v. State of 
Jammu and Kashmir, AIR 1968 SC 765, 
where the order in question was in the form 
required by Section 45 of the Constitution 
of Jammu and Kashmir their Lor^hips of 
the Supreme Court held that the presump- 
tion must be made that the order was validly 
passed unless the petiCiooers could shmv that 
it was not passed as required by law. 

17. The mimes namely 1959 SCR 1424 
* (AIR 1959 SC 65). AIR 1963 SC 395, 
and AIR 190-1 Cal 2^, cited by the learned 
counsel for the petitioner in support of his 
contention are all distinguishable, 

18. In Ghaiomall and Sons v. The State 
of Delhi, 1959 SCR 1424 = (AIR 1959 
SC 65) the order in question did not pin- 
port to be made in the name of the Chief 
Commissioner and could not therefore be 
treated as a properly authcnUcated order to 
which tlie presumption mised by Article 166 
of the Constitution of India could validly 
attach, Purtlier in that case the letter under 
consideration was only a communication of 
the sanction and could not be equated with 
the sanction. Moreo%’er in lliat case the re- 
cords produced before the Sunretne Court 
rm-ealed that the appheafioa for grant of 
license for vending liquor had nes'ct been 
placed before the Chief Commissioner, nor 
any order granting tlie said licence was ever 
made by Wm. 

10. In B.ichhittar Singh v. State of Poa- 
|ab, AIR 1963 SC 395, it was merely empha- 
sized Uiat before something amounts to an 
order of the State Gov’cmment, two thbigi 
are necessajv wz. the order has to be ex- 
pressed in the name of the Go%ernor as re- 
quire by Clause (1} of Article ICO the 


Constitution of India and then it has to be 
cooimimicated. 

20. In the last case namely Ram Chandra 
V. Secy, to Govt, of West Bengal, AIR 1964 
Cal 2^ in which an inter-departmental letter 
issued by the Under-Secretare to the Gov- 
ernment without mentioning the name of the 
Governor at all was sought to be utilized 
as a valid order, it was observed that an 
order of the Governor in view of Art. 160 (11 
of the Constitution of India can be valid 
only if it 13 expressed in the name of the 
Governor, by tlie use of such words as “by 
order of the Governor” and not being so 
expressed it could not be treated as valid. 

21. The impumed order satisfies, as al- 
ready indicated, the requirements of Sec. 45 
of the Constitution of Jammu and Kashmir 
and Rule 13 of the Jammu and Kashmir 
Government Business Rules. The first con- 
tention of the learned counsel for the peCi- 
troner is, therefore, rejected. 

22. I am also unable to appreciate the, 
second ground of attach levelled by Mr. 
Chatterjee. The impugned order does not 
cast any stigma oo the pelifioner and does 
not terminate his service forthwith but says 
that his service would stand terminated at 
the expiry of three months from its receipt 
by him. The older or notice also does not 
say that the petitioner will not be entitled 
to the salary lor the period of three months 
or any other allowance which he might have 

earned. As the impugned order or 

notice which was admittedly received by the 
petitioner on 12lh May, 1969, does not take 
away any of the benefits which had accrued 
to the petitioner and does not cast any as- 
persion on him the same cannot bo said to 
oe by way of penalty. Clause 3 (4) of (he 
petitioner’s contract of service dated 13th 
June, 1963, expressly authorised the Gov- 
ernment to terminate the petitioner’s service 
giving him three months’ notice without cause 
assigned. In these circumstances the peti- 
tioner svas not entitled to the protection of 
Section 123 of the Cozutitution of Jamzmi 
and Kashmir. 

23. In Ram Copal Chaturvedi v. Slate 
of Madhya Pradesh. AIR 1970 SC 15S. where 
the impugned order on Uie face of it did 
not cast any stigma on the appellant’s cha- 
racter or integrity nor did it visit him with 
any evil consequences nor did it deprive him 
of any vested right to any office, their Lord- 
ships of (he Supreme Court held that it 
was not iKKsed by way of punishment and 
provisions of Article 311 of the Constitution 
of India were not attracted. 

&4. Again in Slate of Nagaland v. G. 
Vasantho. AIR 1970 SC 537, where the 
services of the respondent liad been terminat- 
ed according to the terms of the contract of 
service and the order terminating the service 
was one simphdfer and not by way of 
punishment, it was held that Article 311 of 
the Constitution of India xio application. 
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25. Iq Satish Chandra Anand v. Union 
•of India, AIR 1953 SC 250, where a civil 
servant who had been engaged on the basis 
of a special contract for a certain term, was, 
on the expiry of the term re-appointed by 
a further contract on temporary basis and 
was discharged from service after notice in 
accordance with the Government Rules which 
formed part of his contract, it was held that 
Article 311 of the Constitution of India had 
no application because there was neither a 
dismissal nor a removal from service nor a 
reduction in rank. 


26. In Hartwell Prescott Singh v. Uttar 
Pradesh Govt., AIR 1957 SC 886, it was 
held:— 

“In the case of a person employed in a 
temporary capacity on probation and whose 
services could according to the conditions of 
service contained in the service rules, be 
terminated by a month’s notice if he failed 
to make sufficient use of his opportunities 
or to give satisfach'on, the termination of his 
services according to the Rules does not 
amount to dismissal or removal from service 
within the meaning of the Article. In prin- 
ciple there can be no distinction between 
the termination of his services in accordance 
with the conditions of his service and die 
termination of the services of a person under 
the terms of a contract governing him.” 

In P. L. Dinghra v. Union of India, AIR 1958 
SC 36, it was held that if the termination 
of service is founded on the right flowing 
from contract or the Service Rules then, 
prima facie, termination is not a punishment 
and carries with it no evil consequences and 
so Article 311 of the Constitution of India 
is not attracted. 

27. In Eanendra Chandra v. Union of 
India, AIR 1963 SC 1552, where a termina- 
tion of service in accordance with the terms 
in the letter of appointment was brought 
about during the probationary period with- 
out any notice and without any reasons be- 
ing assigned, it was held that it did not 
amount to dismissal or removal and die 
Civil sers'ant was not entitled to the protec- 
tion of Ardcle 311 (2) of the Constitution 
of India. 


28. In State of Punjab v. Sukhraj Baha- 
dur, AIR 1968 SC 1089, their Lordships of 
die Supreme Court after an exhaustive 
review of the case law on die matter obser- 
ved: — 

“On a conspectus of these cases, the fol- 
lowing propositions are clear: — 

(1) The services of a temporan’’ servant or 
a probationer can be terminated under the 
rules of his employment and such termination 
without anything more would not attract the 
operation of Article 311 of the Constitution. 

(2) 'Tlie circumstances preceding or atten- 
dant on the order of termination of service 
have to be examined in each case, the motive 
behind it being immaterial. 

(3) If the order visits the public servant 
vvidi any evil consequences or casts an as- 


persion against his character or integrity it 
must be considered to be one by way of 
punishment, no matter whether he was a 
mere probationer or a temporary servant. 

(4) ^ order of termination of service in 
excepdonable form preceded by an enquiry 
launched by the superior authorities only to 
ascertain whether the public servant should 
be retained in service, does not attract the 
operadon of Ardcle 311 of the Constitudon. 

(5) If there be a full-scale departmental 
enquiry envisaged by Ardcle 311 i. e. an 
Enquiry Officer is appointed, a charge sheet 
submitted, explanadon called for and consi- 
dered any order of terminadon of service 
made thereafter will attract the operadon 
of the said Article.” 

Keeping in view the principles laid down 
in the above noted authorities, I hold that 
as the employment of the petitioner was on 
condition that his service could be terminat- 
ed without assigning any reasons by giving 
him three months' notice and it was termi- 
nated in accordance with this condition and 
not for any misconduct, the termination can- 
not be challenged as illegal or unconstitu- 
tional. The second ground of attack, there- 
fore, fails. 

29. I may also at this stage deal with 
another contention of the learned counsel for 
the petitioner to the effect that the impugn- 
ed order is mala fide. In the absence of 
sufficient material on the record I find it dif- 
ficult to accede to the contention. The mere 
fact that the petitioner might have pointed 
out certain flaws in tlie proposals and plans 
of respondent No. 3 is not enough to hold 
that the order issued over the signature of 
Shri G. M. Mir Secretary' to Government, 
Commerce and Industries Department suffers 
from the taint of mala fides. Tliat apart, it 
is also well settled that the termination of 
services of a temporary servant which in 
form and in substance is no more than his 
discharge effected under tlie terms of the 
contract or the relevant rule cannot in law 
be regarded as his dismissal because the ap- 
pointing authority was actuated by the 
motive that the said servant did not deserv'e 
to be continued for some alleged misconduct 

30. Tlie third contention of the learned 
counsel for the petitioner that the petitioner 
had acquired a permanent or quasi perma- 
nent right to the post of Deputy Director, 
Geology and Mining, is wholly devoid of 
substance. Tlie petitioner was initially ap- 
pointed on the said post for a period of three 
years by virtue of Government order No. 126- 
MNG-61 dated 17th April, 1961 and tlie 
terms and conditions of his service were in- 
corporated in the agreement dated 11th April 
1961. On tlie expiry' of his specified term 
he vv'as reappointed for another term of three 
y'cars vide Gov'emment Order No. 44/MNG- 
67 dated 18tli March, 1967 on the samp 
terms and conditions on which he was im'- 
tially appointed. Ultimately liis serv'ices were 
continued on tlie terms contained in the 
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agreement erecuted on ISth 1968, por- 
snant to Government Order No. 125-MNG 
of 1963 dated 14th May, 1963. In all fc«o 
orders and agreements tlie words “regnlar 
t empoxary basa have not at all been used. 
The petitioner was also not employed ca 
permanent basis. Accordingly the question 
of his continmnff in service after the period 
of probation or his being regarded as a per- 
manent servant ^dthont an order of conSrina- 
Hon cannot also arise. 

The petitioner cannot also take advantage 
of order No. SS^MNG-^ of 1963 dated 17th 
Febmary, 1965. A plain reading of the order 
would show that it applied to those non- 
pennanent residents who were selected on 
the advice of the Public Service Commission 
for technical posts under the Directorate of 
Geology and hlining. The petitioner admit- 
tedly not hashing been selected on the advice 
of the Public Service Commission but direc- 
tly by the Government could not avail of 
li» benefit of this order. 

31. The transmissidn by (he State Oar- 
•mment to the Govemmoit of India of the 

E htiona's questionnaire in connection widi 
t training m France in whiA he des- 
cribed hirmelf as regular-temporary is also 
of no avail to blia. It is clearly mentimied 
in Note 2 of that gnestionnaire that it was 
only for the purpose of evaluation of the 
technical assis^ce pmcranime and would 
cot be used for any ouer pu rpo s e. ‘Dte 
petitioner cannot, ther efor e, upon bis 
own recitals in the questiomuiire. 

S3. The J . Tmm u snd gaahmfr Gvil Ser- 
vices (Temporary Service) Roles, 1961, on 
which reliance is placed by the learned 
counsel fur tbe petitioner Have also no ^ 
plication to the present case. In the 
place it fa clearly provided in job-riile (3) 
of Bole 1 of theM rules that they shaQ not 
apply to Government servants engaged on 
eontiacL Moreover according to Rale 3 of 
the said Roles a Government servant era 
treated to be in quasi-pa niancnt service if 
he fulfils each one c£ the following coedi- 
tiocs: — 

(i) If he has been in co nti n u ous Corero- 
mect service for more than three years. 

(u) If the appointing authority bang saCfa- 
fied as to his suitahility in respect m a"c, 
qualification, work and character for cm- 
ploymenl in a quast-permanent capacity, has 
issued a declaration to that effect in accord- 
ance with such instructions as the Covera- 
ment may issue from time to time, and 
(iiO If he has entered government service 
in te m p o raiy cap^ty at the time of hfa first 
appointment wiaiin the age limits prescribed 
for entry into pexinanent GoNtrnment service. 
If condition fa not fulfilled a declarafmn 
fgn be jsso^ nnder this rule only if the ago 
bar fa relaxed by the comprtent authority. 

g "” ■ for a i>cr«J3 to acquire the statixs 

Tpcrmaneit go%'Cinroent servant it fa 
sary be should not hare only cents- 
in G ova ' nm ent Sccvica for more tbm 


Uiree years, but it is further necessary that 
he should have entered government service 
withm the prescribed age fimtt and a deda- 
ration regarding his suitability in respect of 
his age, qualification, wort and character for 
emplwment in quasi-permanent caiiacily, 
should also have been issued. As no sura 
declaration is alleged to have been issued 
in respect of the petitioner, he cannot 
to be in quasl-pennanent service. I am 
fortified in this view by the observations 
of their Lordships of the Supreme Court hr 
Champaklal v. Union of India, AIR 1964 SC 
I8Sf and AIR 1970 SC 537. The third 
contention of the learned counsel for the 
petitioner is also, therefore rejected. 

33. The fourth contention rf the learned 
counsel for the petitioner that the con tr act 
of service fa to be read with the bond given 
by the petitioner on the eve of hfa fr afnin g 
in Fiance and the petitioner bad a ri^t to 
serve the State for a full period of three 
years cotmuencing tom 13th June, 1968, fa 
also devoid of force. The agreement dated 
ISth Jone, 196S, which fa later in date 
the bond and contains she terms and condi- 
tions on whidj the petitioner was to continue 
in servH» does not support the submision 
made on behalf of the petitioner. On the 
c^er it dearly anthorfaed (ho State 

Govenuneot to terminate the services of the 
petitioner at «xiy time by ^ving hhs three 
months' notice. 

SL The a gieemeut cannot also be held 
to be invalid OQ the er ona d of its bdag cai- 
lateral as urged ty the petitioner. A refer- 
ence to Clause S (4) of the a gr e em ent would 
diow that it is sot tmilateRU but bilateral. 
It also gave an option to the jwtitioner to 
Ireve the service of tbe Government by giv- 
ing three naonths' notice. 

33. AH the grounds of attack made by 
Mr. Chafterjee, therefore, fafi. 

S6. For the foregoing reasons. I find 
no merit in this petition which fa accordingly 
dismissed bat wilhaat any order as to costs. 

Petition dismissed. 


AIR 1070 JAMMU AND KASmUR ICO 
{V 57 C 47) 

S. MURTAZA FAZL AU. a *. AND 
JASWANT SINGH, J. 

The J. and K. Co-operative Bank, Appel- 
lant V. Shams-nd-din Bachg, Respondrat 

Letters Patent Appeal No. 7-G of 1970 
D/- U-B-1070 Iroro order of Jalal-ud-din J- 
DA 31-12-1969. 

(A) letters Patent (J.-raraia and KiuhnurJ, 
CL 12 — Clause emdiides appeal from 
orders pas^ by sin^e judge in exercise 
of Hs revfaional furisdlctiaii or In exercise 
of his powers of superintendence — Order 
under Section KM, Constitulloa of J. and 
K-, which corresponds to Article 227, Coo- 
IN/lN/E2to/70/LCC/T 
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sdtuticn of India is nothing but an order 
made in exercise of supervisory jniisdicfion 
and hence not appealable, AIB 1953 Cal 
636 and AIR 1955 Mad 287 and AIR 1962 
Pun} 467 and AIR 1967 J and K 98 (FB), 
Followed. _ (Paras S, 5) 

(B) Conslitufion of Jammu and Kashmir 
(1957), S. 104 — _ Jurisdiction conferred 
under, is not an original jurisdiction. 

(Para 3) 

Cases Referred; Chronolo^cal Paras 
(1967) AIR 1987 J and K 98 (V 54) = 

1967 Kash LJ 368 (FB), T. G. 


Kotwal V. Stale of Jammu and 
Kashmir 8 

(1962) AIR 1962 Punj 467 (V 49), 

Hudi Goshaon v. Sudi Goshaon 4 

(1955) AIR 1955 Mad 287 (V 42) = 

ILR (1955) Mad 1033, In re V. 
Tirupuliswamy Naidu 4 

(1953) AIR 1953 Cal 636 (V 40) = 

57 Cal WN 692, Sukhendu Bikash 
Barua v. Hare Krishna De 4 


Isher Sin^ for Appellant; K. N. Raina, 
for Respondent. 

JUDGMENT; This is an appeal against an 
order passed by Jalal-ud-din J. sitting 
singly exercising jurisdiction under Sec- 
tion 115 of the Code of Civil Procedure 
read with Section 104 of the Constitution 
of Jammu and Kashmir. 

2. Mr. Raina appearing for the respon- 
dent has raised a preliminary objection that 
the appeal is not maintainable. In support of 
his objection the learned counsel for the 
respondent has submitted that, no appeal 
under the Letters Patent lies from an order 
made imder the revisional jurisdiction exer- 
cised by a Single Judge of the High Court 
under Section 115 of the Code of Chnl 
Procedure or from an order made by him 
in exercise of his supervisory jurisdiction 
imder Section 104 of the Constitution of 
Jammu and Kashmir. In our opinion the 
contention raised by Mr. Raina is well 
founded and must prevail, 

3. A perusal of Section 104 clearly 
shows that the power of superintendence and 
control over the subordinate courts con- 
ferred on the Hi^ Court is merely in the 
nature of a supervisory jurisdiction. This 
Section corresponds to Article 227 of the 
Constitution of India as held in a Fi^ 
Bench decision of this Court reported in 
AIR 1967 J. & K. 98 (FB). It has been con- 
sistently held in a nmnber of cases that the 
jurisdiedon conferred by this provision is not 
an original jurisdiction, 

4. In Hudi Goshaon v, Sudi Goshaon, 
AIR 1962 Punj 467, it was observed: 

"Article 227, which is for all practical 
purposes a revival of Sech'on 107 of the Gov- 
ernment of India Act, 1915, is not an Article 
which in terms prowdes for writs etc; in this 
respect it is distinguishable from Article 220 
of the Constitution W’bicb alone provides 
for writs etc. 


Proceedings under Article 227 are not 
original proceedings for orders passed in 
these proceedings are not even amenable to 
L^ers Patent appeals, as has been held by 
this court in more cases than one.” 

In Sukhendu Bilcash Barua v. Hare TCrigbno 
De, AIR 1953 Cal 636, it was held: — 

"The relevant egression in CL 15 of the 
Letters Patent excludes a judgment pro- 
nounced by a sin^e Judge in exercise of 
the powers of revision or in exercise of 
the powers of superintendence under Arti- 
cle 227 of the Constitution.” 

Again in re V. Tirupuliswamy Naidu, AIR 
1955 Mad 287, it was held: — 

“Whether the jurisdiction that was in- 
voked fell under Civil P. G. Section lis or 
Constitution Article 227, it was revisional 
jurisdiction and no appeal lay imder the 
Letters Patent against die order of the 
Single Judge. The jurisdiction under Con- 
stitution Article 227 is revisional jurisdiction 
within the meaning of Letters Patent 
CL 15.” 

5. A perusal of the Letters Patent of this 
court would also show that no appeal is 
contemplated against an order of me pre- 
sent nature whidi is passed by a Single 
Judge. Clause 12 of the Letters Patent runs 
thus: — 

“And we do further ordain that an aOTeal 
shall lie to the said High Court of Judi- 
cature from the judgment (not being a 
judgment passed in the exercise of appel- 
late jurisdiction by a court subject to the 
superintendence or the said High Court, 
and not being an order made in the exercise 
of revisional jurisdiction, and not being a 
sentence or order passed or made in the 
exercise of the power of superintendence) of 
one Judge of the said High Court or one 
Judge of any Division court and that not- 
withstanding anything hereinbefore provided 
an appeal shall lie to the said High Court 
from a Judgment of one judge of the said 
High Court or one Judge of any 
Division Court, consistently with the provi- 
sions of Civil P. C. made in the exercise of 
appellate jurisdiction in respect of a decree 
or order made in the exercise of appellate 
jurisdiction by a court subject to the 
superintendence of the said High Court 
where the judge who passed the judgment 
declares that me case is a fit one for aji- 
peal but that the right of appeal fropi 
other judgments of the judges of the said 
High Court or of such Division Court shall 
be to us. Our Heirs or successors and bo 
heard by our Board of Judicial Advisers for 
report to us.” 

Tlie above provision of the Letters Patent 
dearly exdudes an appeal from an order 
made by a single judge of the court in 
exercise of his revisional jurisdiction, as 
also an appeal from a sentence or ordCT 
passed or made by him in exercise of his 
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power of superintendence. An order passed 
under 8. 104 of the Constitution of Jammu 
and Kashmir is nothing but an order made 
in exercise of the supervisory {uri^iction 
conferred on the court by the Constitution. 
In these drcijinstances. Cl. 12 of the 
Letters Patent excludes appeals from sudi 
orders. The learned counsel for the ap- 
pellant has not been able to dfe any 
authority taking a contrary view, Li diese 


drciimstances. we are satlsBed that the] 
pFKent appe^ is not maintainable and on 
this ground alone the appeal is liable to I 
be disnussed. 

6. For the foregoing reasons, the appeal 
b dismissed as not maintainable, hut in the 
eirctrmstances without any order as to 
costs. 

Appeal dismissed, 
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MADEtAVAN NAIR, J.;— la these ap- 
eals preferred by kanam tenants governed 
y the Travancore-Cochin Kanam Tenancy 
Act, 1955, the only controversy is of the cor- 
rectness of calculation of Jenmikarams pay- 
able by them to their jenmis under the Act. 
It has been ruled by Kiishnamoorthy Iyer, J., 
in S. A. Nos. 1150 and 1151 of 1962 (Ker) 
and by Narayana Pillai, J., in S. A. Nos. 1533 
and 1534 of 1965 (Ker) that neither land 
revenue, nor a remisirfon allowed for natural 
vicissitudes, can be deducted in the calcula- 
tion of ‘michavaram’ within the meaning of 
die abovesaid Act. Counsel for appellants 
here challenges the correctness of those dicta. 

2. Jenmikaram is defined in the Act as 
the sum total of michavaram and fractional 
fee. The fractional fees fixed by the Court 
below are not disputed: the controversy here 
is only as to the correctness of michavarams 
found. 

8. Michavaram is defined in Section 2 of 
the Act thus: 

“ 'Michavaram’ means the balance of money 
or produce or both payable periodically 
rmder the contract of tenancy to the jenmi 
after deducting from the pattam the interest 
due on the kanam amount and puramkadam, 
if any.” 

‘Pattam’ is also defined therein as meaning 

"the ienmi’s share as fi.xed by the contract 
of tenancy of die produce of the holding 
whether in money or in kind or both, but 
does not include renewal fee.” 

Obviously, 'pattam’ is what has been stipu- 
lated as pattam in the document of tenancy; 
and 'michavaram’ is such pattam minus the 
interest due on the kanartham (i.e., the 
kanam amount plus puramkadam, if any). 
Counsel for appellants urges that as the 
documents of tenancy oblige the tenants to 
pay land revenue and provide for reimburse- 
ment thereof by deduction of part of the 
pattam in terms of paddy, only the net 
amount after such deduction can be taken as 
the pattam for punioses of calculation of 
michavaram under the Act. We are afraid 
that this contention is not one of construc- 
tion of the definition in the Act, but for an 
improvement thereof. Under die law of 
properiy', in the absence of a contract to the 
contraiy', the liability to pay revenue is on 
the jenmi or landlord. When the contract 
of tenancy has fixed the pattam as so many 
parahs of paddy and directed the tenant to 
pay the land revenue and for that to deduct 
so many parahs of paddy out of the pattam 
payable, the jenmi is only honouring his lia- 
bility to pay the revenue, constituting the 
tenant as liis agent for its remittance and 
compensating him therefor. A significant 
change has been made in the law by tlie 
Act, the Travancore-Cochin Kanam Tenancy 
Act, 1955, which conferred ownership of the 
land on the kanam-tenant, and limited the 
jenmi’s right to receipt of jenimikaram diere- 
on. Section 16 (5) of the Act has provided 
that ‘notwidistanding any usage or contract 
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to the contrary, die kanam-tenant shall bo 
hable to pay all Government and local taxes 
m respect of the land comprised in his hold- 
ing whether exisb'ng at the time of the de- 
rate or imposed afterwards’ and defined 
michavaram as pattam minus interest on 
kanartham. The contention that land revenue 
which is payable to die State by the tenant 
must also be deducted from the jenmi’s dues 
or michavaram ignores the law in Section 16 
(5) of the Act and cannot be accepted. 

4. The contract of tenancy concerned in 
S. A. No. 574 of 1964 provides also a remis- 
sion for natural vicissitudes ('Kedupizha’). 
Such vicissitudes cannot in the nature of 
things be regular; and if they were regular 
with the concerned land, rent (pattam) would 
have been fixed low and not a provision 
made for remission out of the rent. Disallow- 
ance thereof in the calculation of michava- 
ram by the Courts below appears right, 
^ere is no evidence of anv such vicissitude 
in recent years on the land in question, 
either. 

5. In the result, we affirm the dicta in 
the aforesaid decisions and find no error in 
the calculation of jenmikarams made by the 
Courts below in these cases. The appeals 
fail and are hereby dismissed, with costs. 

Appeals dismissed. 
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BALAKRISHNA ERADI, J. 

(On difference of opinion between M. U. 
Isaac and P. Narayana Pillai JJ.) 

Kunjayamma Kartaiyayani Amma, Appel- 
lant V. Kunchali Karthi}'ayani Madakkavil, 
Veedu and others. Respondents. 

A. S. Nos. 690, 691 and 692 of 1963 and 
23 of 1964 and S. A. No. 1170 of 1964, 
D/- 31-7-1969. 

(A) Travancore-Cocliin High Court Act 
(5 of 1125), Section 23 — Finality as regards 
matter on wliich Judges of Division Bench 
are in agreement — Difference as to reasons 
not material. 

MTien the Judges constituting the Division 
Bench have agreed as to the ultimate decree 
to be passed, their decision is declared by 
Section 23 to be final and hence any differ- 
ence of opinion between them as to tho 
reasons on which such conclusion should 
properly be based is of no conseqtience. 

(Para 11) 

(B) Transfer of Property Act (1882), Sec- 
tion 92 — Equitable doctrine of siibrog.ation 
— Applicability — ^^orfg.^gc amount \ripcd 
off by adjustment ag.Tinst arrc.ars of mieba- 
varam — Plaintiff-mortgagor not required to 
make any pajanent to mortg.agce — Doctrine 
docs not opply — Pl.aintiff-morlg.igor geto 
no right to be reimbursed by oilier co-mort- 
gagors. 

The equitable doctrine of subrogation ap- 
plies to cases in India not covered by tlio 

DN/Ti:N/BS53/70/DHZ/D 
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provisions of the Transfer of Property Act 
But unless there has been a payment by a 
party in discharge of the obhgati'on of es- 
other and consequently a ri^t to reimbursa- 
ment has accru^ to him, there cannot bo 
any scope at all for his invoking the eguit- 
ahlo pnuciple of subrogation. Where tie 
suit for possession is instituted and the 
decree is passed on the basis that the entire 
mortgage amount had become wiped rff 
adjustment against arrears of nnehavaram it 
is not a case where the plaintiff-mortgagor 
had made any payment in discharge of the 
proportionate mortgage Lability of other 
mortgagors and thereby acquired a ri^t of 
reimbursement. The equitable doctrine of 
r.ibroaatioa cannot apply to such a case. 
AIR 1033 SC 1, Rel. on. (Paras 13, 14) 
(O Transfer of TrxxpCTty Act (18S2), Set- 
tion CO — Hisdit of redemption — Mortgagee 
in possession to pay mjchavarain — Noth 
payroent — Mortgage debt wiped off — • Scit 
by mortgagor is not suit for redemptioa. 

Under terms of mortgage, mortgagee put 
In possession with stipulation that he was 
to pay certain amount oy way of michavaram 
ana appropriate balance towards mteresl on 
mortmgo amount — Held, when the stipu- 
lated michavaram remained unpaid, the 
mortgagee must be taken to have bad io 
his hands at the end of each year an equi- 
valent amount which really represented the 
surplus profits realised from the p rop erty — 
Interest due under the mortgage having been 
already realised by him by appropriation of 
the balance profits, the mortgagee was botmd 
in law to apply the portion of the profib 
represented by the unpaid michavaram in 
raluctioQ of the principal amount of the 
mortgage debt — Mortgage-debt becoming 
completely wiped off by ^justmenl against 
arrears of niicha>-aram — Subsequent suit 
by mortgacor agaiust mortgagee could not 
be regarded as one for redemption there be- 
ing no subsisting mortgage on date of in- 
stitution of such suit — AIR 19-13 Bom 191 
AeW flo AnTgKT guoiJ irw Ar > 3 / AIJI 
1993 SC 1041. (Paras 17, 20) 

(D) Travaneore linutation Act (1100 ME), 
Article ISO — Applicahility — Mortgage 
amount wiped off by adjustment against 
arrears of michavanira in the hands of^mort- 
gagee — Hedceming co-mortgager is not 
subrogated to the position of mortgage — 
Suit by some of the co-aiortgagora cL-uoimg 
recovery of their sliare in the suit property 
in such a case from redeeming co-mortgagor 
cannot be regarded as suit for redemption 

— Article 138 does not apply. (Tara 21) 
(if) Limitation Act (ICOS), Article 144 

— Suit for possession against re d eeming co- 
miwtgagor barred by llmifation — FIai.ntif& 
howmer claiming to be in powesnon of a 
house on a portion of suit property ^ If 
the plaintiffs succeed in establislung that 
lltcy were actually in possess’on of the bouse 
as on thc^date of the Institution of lie sml, 
they are entitled to the relief of injgnctlon 


notwithstanding that their snil for reeovtry 
€)f possession of the remaining portion <rf 
the suit property is barred. (Para 22) 

Cases Referred : Clironological Psm 

(1963) AIR 1963 SC 1041 (v'50)' = 

196S-3 sen 302. Prithi Nath Singh 
V. Suraj Ahir 29 

(1953) AIR 1953 SC 1 (V 40) = 1953 
SCR 213, Ganeshi Ld v. Joti Per- 
shad 12. 14 

(1950) AIR 1950 FC 1 (V 37) = 

1919 FCR 4^ Thota China Subba 
Rao V. MattapaUi Raju 
(1946) AIR 1946 All 400 (V 33) = 

1916 All LJ 175. Ram Prasad v. 
Bishambhar Singh 

(1943) AIR 1943 Bom 191 (V 30) = 

45 Bom LR 253, naghavendracharya 
Appachaiya ICatti v. Vaman Snniwas 
Deshpande 

(1930) AIR 1930 Mad 160 (V 17) = 

57 Mad LJ 800. Seshayya v. Lakshmi- 
narasiinha Rao 

(1887) 36 Ch D 545 s* 67 LJ Ch 230. 

Ashworth v. Lord 
(1684) ILR 0 AU 503 = 1884 AD ^ ^ 
\VN 92. Jaljit Ral v. Cobind Tiwarl 18, 19 
(182$) 1 Russ 500 = 85 ER 204, 

Wilson V. Metcalfe 17 

A. S. No 690 of 1903 : , , 

P. Krishnamoorthy and P. C, Chacko, for 
Appellant; K. N. Narayanan Nair, for Rcs- 
pondenb Nos. 1 to 4. 

A. S. No. 691 of 1063 r . . 

P. Krishnamoorthy and P. C. Cbacko, for 
Appellant; K. N. Narayanan Nair, for Res- 
pondenb Nos. 1 and 3. 

A. S. No. 692 of 1063: 

P. Krishnamoorthy and P. C, Chacko, for 
Appellant; K. N. Narayanan Nair, for lies- 
pondenb Nos. 1 to 3. 

A. S. No. 23 of 196-1 1 


16 


£0 


19 


S. Narayanan Potti, for Appellant; K, N. 
Narayanan Nair, for Respoadenb Nos. 1 to 

^'S. A. No. 1170 of 1904: 

T. S. Ventileswara Iyer, for Appellanb; 
K. N. Narayanan Nair, for Respondenb Nos. 
1 to 3. 


BALAKPJSnNA ERADf, J. (agreeing with 
Isaac, J. (31-7-C9) ): These appeals which raise 
common questions and were heard together 
fay a Division Bench consisting of my learn- 
ed brothers Isaac and Naravana Pillai, If. 
tave come up before me on a refercnco hf 
fay Lord the Chief Justice under Section 23 
of (he Travancore-OJchin Iliidi Court Act, 
112-5 (Act V of 1125) in view of the differ- 
ent opinions expressed in Uie separate judg- 
menb delivered by the bvo learned Judges 
constituting the Division Bench. Under the 
terms of Section referred to abos’e the scope 
of enquiry before me is limited to a consi- 
deration of those matters on which the learn- 
ed Judges have disagreed. 

C. A. S. 690 of 1063 arises out of O. S. 
83 of 1120 of the MunsiITs Court, Quiloo 



1970 • ■ Kunjayamina 

and the appellant before • this Court is the 
plaintiff. A. S. 691 of 1963 arises out of 
O. S. 1096 of 1120 of tlie Munsiff s Court, 
Quilon and the second plaintiff is the appel- 
lant. A. S. 692 of 1963 arisas out of O. S. 
710 of 1121 ,on the file of the Munsiff s 
Court, Quilon and the legal representative of 
the original plaintiff is tlie appellant. A. S. 
23 of 1964 arises out of O. S. 79 of 1120 
of the Munsiffs Court Quilon and here also 
the legal representative of the deceased plain- 
tiff is the appellant. S. A. 1170 of 1964 
arises out of O. S. 681 of 1957 on the file 
• of the Munsiff s Court, Quilon and the plain- 
tiffs are die appellants. 

G. The common subject-matter of all 
these appeals is a plot of land 42 cents in 
extent situated in Quilon. Admittedly, this 
roperty belonged to one Kurumpa. She 
a(l two sons Kesavan and Narayanan and 
four daughters Kunchekld, Lakshmi, Parvafhi 
and Nangeh. The parties belong to the 
Kammala community and are admittedly gov- 
erned by Hindu Law as modified by cus- 
tom. On the 6th Edavam, 1062 a mortgage 
was executed as per Ext. C by Kesavan, 
Narayanan, Kunchekld and Nangeli joindy 
along ivith Appili, daughter of L^shmi who 
was ny then dea^ and Unicheldci, daughter 
of Parvathi who was also deceased by that 
time. The mortgagee was one Muhammed 
Kunju and the amount borrowed was 1100 h. 
The mortgage was for a term of 5 years and 
there was a stipulation for an annual pay- 
ment of 40 fs. only by way of michavaram. 
On 20-9-1065 four udampadies were execut- 
ed by Kesavam as per Exts. B, D and E 
and Ext. PI (marked in O. S. 681 of 1957 
only) in favour of Kumchekki, Appili, Uni- 
cheWd and Nangeli respectively, giwng to 
each of them a I /6th share in die equity of 
redemption of the property' covered by Ext 
C reciting that these documents were being 
executed in implementation of a partihon 
arrangement which had been already enter- 
ed into between the parties. The remain- 
ing 2/6th share in the eqiiit}’’ of redemption 
was reserved for Kesavan and Narayanan. 

4. In 1116 Kesavan’s son Kunju Pillai 
and his children instituted a .suit O. S. 639 
of 1116 on the file of the Mimsiffs Court 
Quilon for recovery of possession of the suit 
property from tlie possession of the mort- 
gagee contending that tlie mortgage debt 
had become discharged by set off against 
large arrears of michavaram due from Ae 
mortgagee, tliat in spite of demand hawng 
been made on the mortgagee to sutrender 
ossession of the property along nath the 
alance amount which was due to the mort- 
gagor by way of arrears of michavaram after 
effecting a set off of the mortgage amount 
the mortgagee had not surrendered posses- 
sion of the property' and tliat therefore the 
plaintiff should he given a decree for rc<m- 
very of possession of the property' w’ilh 
arrears of micliavaram amounting to 846 fs. 
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and future mesne profits from the dale of 
suit. 

That suit was decreed as per Ext. H. judg- 
ment dated 29-12-1118 upholding the' claim 
of the plaintiffs that the entire mortgage 
amount had become wiped out by set off 
against the arrears of michavaram. The 
Court found that tlie contention of the plain- 
tiffs that 846 fs. remained pay'able by die 
mortgagee by way of arrears of michavaram 
even after adjustment of the entire mortgage 
debt was true, but, nevertheless, held iJiat 
rmder the law of limitaHon the plaintiffs 
could legally recover such arrears only for 
a period of six years immediately preceding 
the suit Accordingly the plaintiffs were 
granted a decree for recovery of 240 fs. from 
the assets of the defendants by way of ar- 
rears of michavaram and in addition future 
mesne profits from the date of suit at the 
rate of Rs. 25 per y'ear. Kunju Pillai had 
died during the pendency of the aforesaid 
suit His widow and sons obtained delivery 
of possession of the property in e.xecution of 
the above decree on 30-12-1119. 

5. The suits which have given rise to 
these appeals have been instituted by the 
legal heirs of the other five children of 
Kurumpa, namely Narayanan, Kunchekld, 
Lakshim, Parvathi and Nangeli claiming to 
recover the l/6th share belonging to each 
of the five branches on the basis of tiie 
udampadies Exts. B, D, E and PI executed 
by Kesavan. O. S. 79 of 1120 which has 
given rise to A. S. 23 of 1964 is the suit by 
Narayanan’s son for recovery of his half 
share in the 2/6th part which had been 
jointly set apart for Kesavan and Narayanan 
after making the four dispositions as per 
Exts. B, D, E and Ext. PI. O. S. 83 of 
1120, O. S. 1096 of 1120 and O. S. 710 
of 1121 have been instituted by the respec- 
tive representatives of the branches of Par- 
vathi, Lakshmi and Kuncheldd each claim- 
ing an l/6th share on the .strength of the 
udampadies Exts. E. D and B respectively. 
In all these suits the widow and children 
of Kunju Pillai (son of Kesavan) have been 
impleaded as defendants 1 to 4 and the re- 
lief of recovery' of possession has been claim- 
ed against them. O. S. 681 of 1957 out 
of which S. A. 1170 of 1964 has arisen is 
a similar suit filed by the children of Nan- 
geli claiming recovery of l/6th share of the 
property fi-om the same defendants. 

6. O. S. Nos. 79 of 1120, 83 of 1120, 
1098 of 1120 and 710 of 1121 were tried 
jointly. The common contentions taken by 
the defendants were that the udampadies 
relied on by the plaintiffs had not taken ef- 
fect and that the plaintiffs had not derived 
any valid right to the plaint property under 
the documents evidencced by Exts. B, D and 
E, that in any event the defendants hav'ing 
redeemed the mortgage evidenced by Ext. C 
had been subrogated to the position of the 
mortgagee under tliat document and that tho 
present suits which have been instituted bo- 



£92 Ker. [Pn. 6-8] Etmjayamxm v. Kcnchali (Eradl J.) A. LB. 


yond the period of 50 years after the expiry 
of the term fixed in E^. C are barred uj 
limitation. The trial court rejected these 
contentions of the defendants and decreed 
the suits as prayed for. 

On appeal therefrom by the defendants, 
the Subordinate Judge set aside the decision 
of the tnal court and allowed the appeals 
holding that the suits were barred under 
Article 136 of the Travancore Limitation Act; 
1100. Second appeals were fil^ before this 
court by the plaint iffs in all the four suits 
challenging the correctness of the Subordi- 
nate Judge’s decision. Velu Filial, J. by 
judgment dated 28-8-1963 dismissed the 
second appeab upholding the view taken 
by the Subordinate Judge that the suits were 
barred by time under Article 136 of the 
Travancore Limitation Act. The learned 
Judge, however, granted the prayer of the 
appellants for leave to file appeals before 
a Division BencK A. S. Nos. 690 to 692 of 
1963 and A. S. No. 23 of 1964 have ac- 
cordingly been preferred by the reroectlvo 
plaintiffs challengiiig the aforesaid {Vision 
of Velu PiUai, J. 

7. When O. S. 831 of 1957 was insU* 
tuted by the representatives of NangeQ the 
appeals filed by the defendants before the 
Subordinate Judge’s Court challenging the 
decision of the hlunsiirs Court in the ear- 
lier suits were pending. But by the time 
thu suit was taken up for bearing, the Sub- 
ordinate Judge had disposed of those ap- 

S eals upholding the defendants’ cooteotion 
lat the suits were barred under Article 130 
of the Travancore lamitation Act In the 
Lgbt of that decision, the Munsif dismissed 
this suit also on the mound that it was barr- 
ed by limitation imuer Article 136 of the 
Limitation Act It was further held that 
even if for any reasons there was no bar 
under Article ISO of the limitation Act and 
the suit was to be regarded as one not for 
redemption but only for recovery of posses- 
sion, the plaintiffs had still to be non-suited 
on the ground tbut the defendants- had per- 
fectftl their title to the plaint property by 
adverse possession under Article 144 of tho 
Limitation Act inasmuch as the suit bad 
been filed after the lapse of 12 years from 
the date of delivery of possession^ of the 
property in execution of the decree in O. S. 
639 of 1116. This decision of the trial court 
was confirmed on appeal by the Subordinate 
judge and hence the plaintiffs ba<’e prefer- 
red S. A- 1170 of 196-1. In view of tho 
common questions itrvolvcd. this second ap- 
peal was heard by the Division Bench along 
with the four other appeals and, as already 
noticed, the two learned Judges have dis- 
mgr^ and delivered separate judgments. 

8. Isaac, J. has taken tlie view that since 
the mortgage debt due under Ext, C had 
become discharged by its being set off 
against the arrean of michavaram, there was 
no subsisting mortgage to be redeemed when 
O. S. 639 of 11 IG was instituted and that 


&eTefore the decree passed (herein cannot 
be regarded as one for redemption but only 
as one for recovery of possession of the pro- 

S from the erstwhile mortgagee. Ao- 
ngly, the learned Judge has held ^t 
the present defendants 1 to 4 who took deli- 
veiy of possession of the property in execu- 
tion of me decree in O. S. 639 of 1116 can- 
not be regarded as co-mortgagors who have 
redeemed the entire mortgage and that they 
are not therefore entitled to invoke the prin- 
ciple of subrogation in their favour. In this 
view, the learned Judge held that the pre- 
sent suits claiming recovery of the plaintiffs* 
shares in the suit property from defendants 
1 to 4 are not governed by Article 136 of 
the Travancore Limitation Act since they 
cannot be regarded as suits for redemption 
filed against a redeeming co-mortgagor who 
has become subrogated to the position ol 
the mortgagee. 


n 


Accordingly, the learned Judge has ex- 
pressed the conclusion that the first four 
suits namely O. S. 79 of 1120, O. S. 83 ol 
1120. O. S. 1096 of 1120 and O. S. 710 of 
1121 which were instituted well within 12 
years, whether the said period be calculated 
irom the dale of discharge of the mortgage 
debt or from the date on which defendants 
1 to 4 obtained delivery of possession in ex^ 
cutioD of the deoee in O. S &39 of 1110, 
are not baned by limitation and that the 
contraiy N-ieNv taken by Velu Pillai, J. is not 
correct In remrd to O. S. No. 681 of 1957 
out of which S. A. 1170 of 1961 has arisen, 
the learned Judge held that the plaintiffs’ 
claim for recovery of possession of their 
shares in the suit nmperty is time-barred 
since this suit has been filed only after the 
expiry of 12 years even from the date oJ 
recovery of the property by defendants 1 to 
4. But, with respect to the prayer of tho 
piaioUffs in this suit for a permanent injunc- 
tion restraining the defendants from inter- 
fering with the plaintiffs’ possession of a 
house in the suit property, the learend Judge 
held that notwit&tandfng the circumstance 
that their suit for recovery of possession is 
time-barred, they would be entitled to a 
decree for injunction in xespeel of the house 
in case they are found to liave been residing 
tbereiu at the time of institution of the suit. 


”1116 learned Judge, however, felt that 
there has not been a proper investigation 
by the courts below of the factual question 
as to whether the plaintiffs were actually 
in possession of the said house as on the 
date of the institution of the suit and hence 
oonsitfered tfiat a remand of the suit is 
necessary for determining this question 
afresh. The learned Judge, has, therefore, 
c-xpressed the conclusion that the decree 
IM^ed by the courts below dismissing the 
suit in toto sliould be set aside and the 
matter remitted to the Subordinate Judge's 
Court for the limited purpose mentioned 
aboxe. 
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9 . Narayana PiUai, on the other hand, 
has taken the view that the mortgage Ex. G 
cannot be regarded as a “self-redeeming 
mortgage” and that the mortgage debt did 
not therefore automatically get extinguished 
on non-payment of michavaram. According 
to the learned Judge, the mortgage became 
extinguished only by virtue of the decree 
for redemption in O. S. 639 of 1116 the debt 
having become wiped off only when the 
court allowed the set-off of the mortgage 
amount against the arrears of michavaram, 
and that hence the defendants should be re- 
garded as co-mortgagors who have obtained 
possession of the property after redeeming 
the entire mortgage. 

The learned Judge has further expressed 
the view that even though the defendants had 
not to pay anything to the mortgagee for ef- 
fecting redemption, they were, nonetheless, 
entitled to invoke the doctrine of subroga- 
tion and to retain possession of the property 
as mortgagees until they were properly re- 
deemed by the other co-mortgagors. Ac- 
cordingly, he has held that Article 136 of 
the Travancore Limitation Act is applicable 
to the case and that since all the suits have 
been instituted only after the expiry of the 
period of 50 years prescribed by the said 
Article, the plaintiffs’ rights to recover pos- 
session of their respective shares in the suit 
property had become barred and the suits 
had been rightly dismissed. 

In regard to the prayer of the plaintiffs 
in O. S. 681 of 1957 for a permanent in- 
junction restraining the defendants from in- 
terfering with their possession of the build- 
ing on the suit property, the learned Judge 
has held that the plaintiffs would not be en- 
titled to the relief of injunction unless they 
establish their title to the said building and 
in view of his having found that the right 
of the plaintiffs to recover possession of the 
property had become extinguished under 
Article 136 of the Travancore Limitation Act, 
the plaintiffs’ claim for the relief of injunc- 
tion was also negatived. In the result the 
learned Judge has e.xpressed the conclusion 
that all the appeals should be dismissed. 

10. ’Thus, the two learned Judges consti- 
tuting the Division Bench have come to 
divergent conclusions on the following two 
questions. 

1. Whether the four suits which have 
given rise to A. S. Nos. 690, 691 and 692 
of 1963 and 23 of 1964 are barred by Arti- 
cle 136 of the Travancore Limitation Act? 

2. Wliether the plaintiffs in O, S. 681 of 
1957 (out of which S. A. 1170 of 1964 has 
arisen are entitled to the relief of perma- 
nent injunction in respect of the building 
on the s)iit property notwithstanding the fact 
that their claim for recoverj' of possession 
or rest of the property has become barred 
by limilation? 

Both the learned Judges have concurred in 
holding that the claim of the plaintiffs ^ in 
O. S. No. 681 of 1957 to recover possession 


of the suit property is barred by limitation 
^d that the said suit in so far as it seeks 
that reh’ef has been rightly dismissed by the 
comts below. Counsel appearing for the ap- 
pellants in S, A, 1170 of 1964 contended 
that the two learned Judges have disagreed 
even in regard to this matter since Isaac, J. 

held the suit to be barred only by ap- 
plying Article 144 of the Indian Limitation 
Act whereas Narayana Pillai, -J. has treated 
the suit as one for redemption and held it 
to be barred under Article 136 of the Travan- 
core Act. 

_ll. Section 23 of the Travancore-Cochin 
High Court Act, 1125 under which these ap- 
peals have been referred for my opim’on, is 
in the following terms: 

“Where two Judges forming a Division 
Bench agree as to the decree, order or sen- 
tence to be passed, their decision shall be 
final. But if they disagree, tliey shall deli- 
ver separate judgments and thereupon the 
Chief Justice shall refer, for the opinion of 
another Judge, the matter or matters on 
which such disagreement exists, and the 
decree, order or sentence shall follow the 
opinion of the majority of the Judges hear- 
ing the case.” 

Under tliis Section, that part of the .subject- 
matter of the appeal respecting which the 
two learned Judges forming the Division 
Bench are in agreement “as to the decree to 
be passed” is outside the scope of the refer- 
ence and it is only in respect of those matters 
on which tliere has been a disagreement be- 
tween them that the third Judge to whom 
the reference is made is called upon to state 
his opinion. Inasmuch as both the learned 
Judges have agreed as to the decree to be 
passed in the suit O. S. 681 of 1957 in so 
far as it relates to the plaintiffs prayer for 
the relief of recovery of possession of the 
property, I do not think it is open to the 
learned counsel for the appellants to re-agi- 
tate that question before me. When the 
Judges constituting the Division Bench have 
agreed as to the ultimate decree to be pass- 
ed, their decision is declared by Section 23 
to be final and hence any difference of opin- 
ion between them as to the reasons on 
which such conclusion should properly be 
based is of no consequence. I have not, 
therefore, permitted the learned counsel for 
the appellants in S. A. 1170 of 1964 to re- 
argue before me tlie contentions of his clients 
that their suit for recovery' of possession of 
the suit property is not barred by limitation. 
Tire .scope of the further discussion in this 
judgment will be limited to a consideration 
of the two questions mentioned supra on 
which the lenmed Judges have come to dif- 
ferent conclusions. 

12. The answer to the first question xviH 
depend on whether the suit O. S. 639 of 
1116 can be regarded as a .suit for redemp- 
tion of a snbsistinir mortgage and, even if 
so. whether the principle of subrocation 
would apply in the circumstances of the caso 
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so as to entitle the defendants to retain pos- 
session of the property with all the rights 
of the mortgagee as against their co-inoit- 
gagors. 

13. The Transfer of Property Act had 
no statutor>’ force in the ersh,vlule Travan- 
core State at the relevant time. Hence Sec- 
tions 92 and 95 of the said Act are not ap- 
plicable in terms to the present case, and 
the question has to be decided in accord- 
ance with principles of justice, equity and 
good conscience. It therefore becomes neces- 
sary to examine the true scope and content 
of the equitable doctrine of subrogation, the 
purpose and prinmple behind it and the 
conditions for its applicabihty in ca.ses, like 
the present, not go\'enied by a statute. 

14. The law on the subject as laid down 
by the decisions of EnglKh and American 
Courts has been succinctly summarised by 
Sheldon in his well-known treatise on the 
Law of Subrogation and it is worthwhile 
extracting the following passage which deals 
with the aspects relevant to the present dis- 
cussion. 

“Subrogation is a doctrine primanly of 
equity jurisprudence . . .It is a substitu- 
tion, oroinarily the substitution of another 
person in the place of a creditor, so that 
the person in whose faNXiur it is exercised 
succeeds to the rights of the creditor In rela- 
tion to the debt. It is broad eaou$^ to in- 
clude every instance in which one party pays 
a debt for which another is primarilv ans- 
werable, and which, in equity and good con- 
science, should have been discharged by 

the latter It is a legal fiction, ty lone 

of tvWeh an obligation extinguished by a 
payment made by a third person is treated 
as still subsisting for the benefit of this 
third person, who is thus subxfitufeci to (bo 
rights, remedies, and securities of another.. 
Subrogation fa an exercise of the cquilaWe 
po\vcrs of the Court, to relieve a mentorioos 
creditor, who might otherwfae be subjected 
to loss by his funds being applied to pay 

flfbt Ibf 

rights of a creditor differs from an assign- 
ment of the debt, m that Ibe latter as«imes 
the continued existence of the debt, while 
the former follows only upon its payment. 
Before the nght of subrogation accrues, the 
legal obligation resting upon the ultimate 
debtor must be discharged .... And the 
party for whose benefit the dextrine of sub- 
rogation fa exermsed can acquire no greater 
rights than those of the party for whom be 
fa substituted; if the latter had not a right 
of recoveiy, the former can acquire none . 

In Pomeroy’s ^uity Jorispnidence, 
Volume V, the principle of subrogation Is 
explained at page 5183 in these terms: 

"When an obligation fa discliarged liv one 
not primanlv liable for it, but who bel'eves 
himself to be acting cither rn performance 
of a l>-cal duty, or for the protection of a 
legal rirfit, or at the request of the par^ 
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ultimately bound, and even in certain obher 
cases favoured by public jwlicy, where none 
of the above circumstances may be present, 
the party thus discharedng the obligation fa 
entitled in equity to demand, for his reim- 
bursement, and subject to any superior equi- 
ties. the performance of the original obliga- 
tion, and the application thereto of all secu- 
rities and collateral rights held by the credi- 
tor. The same equity which seeks to pre- 
vent the unearned enrichment of one party 
at the expense of another, by actions for re- 
imbursement, contribution, and exoneratfon, 
operates here, by creating a relation some- 
what analogous to a constructive trust, in 
favour of the subrogee, or party making the 
payment, in all legal rights held by the 
cr^itor, and the subrogee may proceed to 
enforce the trust. Whenever a party dfa- 
charttes an obligation in performance of a 
legal duty — that is, an obligation for the 
performance of which he was legally bound 
— but for which his habiJitv was subsequent 
to that of another party, ne is entitled to 
be subrogated to, and to have the benefit, 
of. all rij^ts of the creditor and all securities 
wbicb may at any time have been put into 
the creditor’s hands by a party whose liabi- 
lity fa prior to his own, or which the creditor 
may have obtained frota such party. Tlie 
most conspicuous example of uifa class fa 
the ordinary surety on an ebligatiem for the 
payment el mon^, who has become such 

at the request of the principal debtor 

Other cases where the liability of a party 
maidng a payment fa coasiderw subsequent 
to that of some other party to ll»e obligation, 
and in which, therefore, the fonner fa enti- 
tled to subrogaHon. are cases of payment 
of more than hfa fair share by one of several 
joint debtors or co-sureties. In these coses, 
each party fa considered, as agaiiul the others 
as primarily liable for hfa own proportionate 
share of the obligation, and as subsequently 
liable for the shares of (lie olliers. The sub- 
rogee is. in general, entilJefl to stand ia the 
shoes of the creditor, and to enforce every 
right which the cretlitor himself could have 
enforced so far as necessary to secure r^ 
tabursement of contributfoo." 

In Jones on hfortgages, 7ih Edition, 
Volume II at page 407 the learned author, 
while discussing the condifions for the ap- 
plicability of the doctrine of subrogation, 
has slated the legal position as follows: — 

“In general it may be said that to entitle 
one to ins-nkc the equitable right of subro- 
gation he must either occuiiy the position 
of a surety having paid the debt, or cue 
having rmde the payment under an agree- 
ment with the debtor or cretlitor that ho 
should receive and hold an assignment of 
the debt as security; or he must stand fn 
such a relation to the mortgaged premises 
that his interest cannot otheTss-fae W ade- 
quately protected It only applies in 

favour ot one wlio has bought the debt either 
cqjressly, or by paying it un/ler circuin- 
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stances ■vvliicli render the payment equivalent 
to a purchase.” 

The principles stated in the passages extract- 
ed above are fully applicable in this coun- 
try also and vrill govern the decision of cases, 
lilre the present one, not covered by the 
proi/isions of the Transfer of Property Act. 
This is placed beyond doubt by the decision 
of the Supreme Court in Ganeshi Lai v. Joti 
Pershad, AIR 19oS SC 1 where tlieir Lord- 
ships had occasion to consider the scops of 
the equitable doctrine of subrogab'on in a case 
arising from the State of East Punjab vrhera 
the Transfer of Property' Act was (not — Ed.) in 
force at the relevant time. The follovring 
obsenmlions occurring in para 9 of the judg- 
ment may usefully be extracted: — 

“If we remember that the doctrine of sub- 
rogation which means substitution of one per- 
son in place of'another and giwng him the 
rights of the latter is essentially an equitable 
doctrine in its origin and application, and if 
we examine tlie reason behind it, the answer 
to the question v/hich we have to decide in 
this appeal is not difficult. Equip' insists on 
the ultimate payment of a debt by one who 
in justice and good couscience is bound to 
pay it, and it is well recognised that where 
there are several joint debtors, the person 
maldng tlie pajunent is a principal debtor 
as regards the part of the h'ability 
he is to discharge and a surety in 
respect of the shares of the rest of 
debtors. Such being the legal position 
as among the co-mortgagors, if one of them 
redeem a mortgage over the properly' which 
belongs jointly to himself and the rest, equip’ 
confers on him a right to reimbiu.se bimself 
for the amount spent in excess by him in the 
matter of redemption; he can call upon the 
co-mortgagors to contribute towards the e.x- 
cess which he has paid over his own share. 
This proposition is postulated in several au- 
thorities.” 

The position is therefore well established 
that the doctrine of subrogation is only a rule 
evolved by equity by which a surep' paying 
a debt of the principal debtor, or a co-mort- 
gagor who is compelled to pay more than his 
share of the common debt, is allowed to .stand 
in the place of the original creditor and have 
the benefit of tlie securities which the cre- 
ditor had, for the limited purpose of obtain- 
ing reimbursement from the persons whose 
liabilip' he has discharged. It is uudouhtcdly 
of the essence of tliis doctrine that the bene- 
fit of the equip' can he availed of only by 
one who has actually performed the obli- 
gations of another and has thereby' become 
entitled to a right of reimbursement, for the 
protection of which right alone the seciirip’ 
vtII be treated as kept alive for his benefit 
by a legal fiction. Hence, imless tliere h.os 
been a payment by a parp’ in discharge of 
the obligation of another and consequently a 
right to reimbursement has accrued to him, 
there cannot be any scope at all for his in- 
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voicing the equitable principle of subrova-( 
tion. 

_ 14A. Tested in the light of the legal prin- 
ciples stated above, I ha-ve no hesitation to 
hold that in the present case defendants 1 to 
4 are not entitled to claim the benefit of the 
principle of subrogation as against their erst- 
while co-mortgagors, namely the plaintiffs. It 
is not contended that they had to pav any 
amount whatever to the mortgagee under 
Ext. C before recovering possession in e.xecu- 
tion of the decree in O. S. 639 of 1116. A 
reference to Ext. P-5 which is a copy’ of l! e 
plaint filed in that suit shows that the suit 
had been instituted by the present defer- 
dants on the specific allegation t! at n 
amount remained due under the mortgaae .utl 
that, on the other hand, after setting off of 
the entire mortgage amount against hh*’ ar- 
rears of michavaram, a substantial anmu-l 
was due to them from the mortgagee by way 
of such arrears. Ext. H is a copy of the 
judgment rendered in that suit and it is sern 
therefrom that the Court held that the en- 
tire mortgage amount had become sriped off 
by adjustment against arrears of michavaram 
and a decree was passed in favour of the 
plaintiffs in that suit for recovery of MO fs. 
being michavaram for 6 years prior to suit, and 
also future mesne profits at the rate of 
Rs. 25/- a year from the date of institution 
of the suit. If the mortgage was treated as 
subsisting till the date of institution of tlie 
suit tliere would have been no question of 
the bar of limitation in the matter of taking 
accounts, nor would the mortgagee have been 
made liable for mesne profits from the date 
of suit. 

This is not, therefore, a case where defen- 
dants 1 to 4 have made any payment in dis- 
charge of the proportionate mortgage liability 
of the present plaintiffs and thereby' acquir- 
ed a right to reimbursement. The equitable 
principle of subrogation being intended only 
for protecting a right to reimbursement it 
cannot have any application to the present 
case. I am supported in tliis view by the 
observations of their Lord.ships of the 
Supreme Court in the decision already cited 
AIR 1953 SC 1 (supra), where it ha.s been 
pointed out that to compel tlic co-rlcbtors or 
co-mortgagors to pay more than tlieir share 
of what was paid to the creditors or mort- 
gagee would he to perpetrate an inequity or 
injiLstice and that such a result will not be 
countenanced by' equity. Their Lordships 
have observed as follows at p. 4: 

'7f it is equitable that the redeeming co- 
mortcagor should be substituted in the mort- 
gagees place, it is equally equitable that the 
other co-mortgagors .should not bo called upon 
to pay more than he paid in discharge of tho 
encumbrance.” 

Further, as pointed out liy .Sheldon, the party 
for whose benefit the doctrine of subrogation 
is applied c.m acquire no greater riylits than 
lliat of the partv’ in xvhose place be is substi- 
tuted and if the latter had not a ri.glit of 
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recovery the former can acquire none. In 
lie presrat case, as on the date of instftn- 
tion of O. S. 639 of 1116 no amount what- 
ever was due to the mortgagee and be had 
no right to hold the property^ way of secu- 
rity. In these circumstances the defendants 
cannot claim to have acquired a right to re- 
tain possession of the property as security by 
virtue of any principle of substitution. I 
therefore hold that, irrespective of the ques- 
tion as to whether or not the suit O. S. 639 
of 1116 can be regarded as an action for re- 
demption of a subsisting mortgage, defen- 
dants 1 to 4 cannot claim the benefit of the 
equitable principle of subrogation and bad 
derived no right to retain possession of the 
property as mortgagees. 

15. In view of my having com© to the 
conclusion that defenoants 1 to 4 are not 
entitled to claim the benefit of the doctrine 
of subrogation, it is really unnecessary for 
me to consider the further question as to 
whether the suit O. S. 639 of 1116 can be 
regarded as an action for redemption and 
whether defendants 1 to 4 are co-mortgagors 
who have come into possession of the proper- 
ty on redeeming the entire mortgage. How- 
ever, since this question was argued beforo 
me at considerable length by the learned 
counsel appearing on both rides I shall pro- 
ceed to state my opinion on this point as 
well. According to the appell-mts the mort- 
gage debt under Est C had become auto- 
matically wiped off by adlustment against the 
arrears of michavaram and therefore there 
was no snhslsbQg mortgage at all to be r^ 
deemed as on the date of institution of O. S. 
639 of 1116. On the other hand, it is con- 
tended on behalf of the defendants that the 
set off was effected only as per the decree 
passed In that suit and heoce the mortgage 
became extinguished only on the passing of 
the said decree. 

16. As pointed by the Federal Court In 
Thota China Subba Rao v. hfattap^ Rajo, 
AIR 1D50 FC 1 at p. 6: 

"The n'gfit of reefempti b a is arr Awii^etTf of 
a subsisting mortgage and it subsists so long 
as the mortgage itself subsists". 

If a mortgage has been discharged ^ pay- 
ment or in any other manner recognised by 
law the right of the mortgagee to hold the 
property as security for the debt ceases to 
exist and the mortgagor becomes entitled to 
recover possession of the property from him 
without any necessity to “redeem". Since 
the present case is not governed by the pnv 
visions of the Transfer of Property Act it 
has to be decided only on the general princi- 
ples of law relating to mortgage. It is worth- 
while in this connection to extract the follows 
ing passage from “The Law of Mortgages of 
Real and Personal Property* by Frandes 
Ihlliard. Volume I, page 4S0: — 

Trom the intimate connection between 
the debt secured by the mortgage and tbo 
mortgage itself, which has beea already ex- 
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plained, it of course results as a general pro- 
position, that whatever extinguishes the for^ 

mer. puts an end to the Utter also A 

mortage is but a security for the payment 
of the debt, and when that is paid or extin- 
guished, it can never bo resuscitated. By 
payment, the whole mortgage is extinct; as 
much so as if released or paid and cancelled 
of record. It ceases to tmerate either at Uw 
or in equity, and the whole title revests in 
the mortgagor. To call it a mortgage would 
be an abuse of the word. It U no more 
than a bUnJe." 

Such being the legal position, I shall nroceed 
to examine whether the debt secured W Eri. 
C was subsisting on the date of iostitutioa 
of O. S. 639 of 1116 or whether it had be- 
come extinguished at any time prior thereto. 
It is contended on behati of the respondents 
that the mere circumstance that the mort- 
gagee had kept the michavaram in arrears 
ever since the commencement of the tran- 
saction and that the accumuUted arrears of 
michavaram due by the mortgagee far ex- 
ceeded the amount due under the mortgage, 
will not have the effect of extinguishing the 
mortgage as there cannot be said to havo 
been any ‘payment' of the debt by the mort- 
gagor. 

17. Under the terms of &t, C the mort- 
gagee was put in possession of the property 
with the stipulation that from out of the 
rents end profits he was to pay annually to 
the mortpgor 40 fs. bf way of michavaram 
and appropriate only the balance towards 
the interest on the mortgage amount ^Vben 
the stipulated michavaram remained unpaid, 
the mortgagee must be taken to have hod 
in bis han^ at the end of each year an 
equivalent ammiol which really rc^esents 
the furplcu prolits realised from the propaXy. 
Interest due under the mortgage having bera 
abeady realised by him by appropriation of 
the balance profits, the mortgagee was botmd 
in law to apply the portion of the profits 
resented by the unpaid michavaram in 
oct/on of the principal amount of the 
moifgage debt Xs sfafed in Jones on Slbrt-i 
gages, 7lK Edition, Volume II, at page 733 
“A mortgagee in possession whether in per- 
son, by trustee, receiver, or by a tenant, is 
in equity accountable for the rents and pro- 
fits of the estate, and is bound to apply 
them in reduction of the mortgage debt 
After paying the interest of the elebt any 
balance of receipts fs applicable to r^uce 
the pimcipal". To the same effect are the 
follmring observations at page 833 in Coote'f 
Treatise on the Law of Mortgages, 9th Edi- 
tion, Volume II: — 

"A mortgagee, as soon as be is paid off, 
became before 1926 a mere trustee, holding 
flie legal estate for the benefit of the mort- 
gagor or the next puisne iacumbrincer ot 
whose charge he has notice, who may le- 
qinre the reconveyance of the estate accord- 
fogly. After 1925. hoivever, mortgagee, 
having no longer the legal estate in fee sim- 
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pie, but only a term of years in tbe land 
■will have no legal estate or interest in the 
Imd after payment off, because under Sec- 
tion 116 of the Law of Property Act, 1925, 
the term -will automatically cease. A mort- 
gagee, who had entered into possession, must 
therefore, so soon as the rents and profits 
received by him have fully satisfied the 
moneys due under his mortgage, including 
principal, interest, and costs, deh’ver up the 
property to the person entitled to possession 
of it.” 

In Ashworth v. Lord, (18871 36 Ch D 545, 
it was contended on behalf of the mortgagor 
that the mortgagees who were in possession 
of the mortgage property and realising the 
rents and profits had been overpaid and that 
they should be charged ■with liability to ac- 
count for rents and profits with interest by 
applying the principle of annual rests for the 
period subsequent to the date on which the 
mortgage debt was paid up in full by ap- 
propriation of rents and profits. North J. 
upheld this contention and stated thus at 
p. 551; 

“But, after they have been paid in fuU, 
they are, as was pointed out by the Master 
of the Rolls in 'Ufilson v. Metcalfe, (1826) 
1 Russ. 530, persons who are, in receiving 
the rents after their debt has been fully paid, 
avaihng themselves of another mans money 
for their own use and benefit, and they ought 
to be charged with interest. In that case 
annual rests were directed to be made from 
the time at which the mortgage debt was 
fully paid and that is what I have alw'ays 
understood to be the practice in the few 
cases in which the point has arisen. It seems 
to me that annual rests are in the present 
case a matter of course.” 

18. A similar question arose in an early 
case before the Allahabad High Court re- 
ported in Jaijit Rai, by His Guardian Parbati 
Kuar V. Gobind Tiwari, (1884) ILR 6 All 
803. There, by the terms of a usufructuary 
mortgage it was provnded that the annual 
profits of the mortgaged property should be 
taken to be Rs. 65-10-6 out of which the 
mortgagee was to appropriate Rs. 42.6.6 as 
interest on the mortgage money and to pay 
Rs. 23.3.0 as the amount of jama payable 
as revenue to the Government on land. The 
mortgage vv^as executed in 1864. The plain- 
tiff obtained an assignment of the equitv of 
redemption in 1869 and instituted tlie suit 
for recovery of possession of the mortgaged 
roperty' alleging that the mortgage amount 
ad become completely discharged because 
the mortcagee had not paid any revenue 
since 1869 and the plaintiff had been com- 
pelled to pay it. According to the pL’^- 
tiff, by adjustment against the mortgage debt 
of that portion of the rents and profits of 
the mortgaged property as represented by 
the amounts reserved annually for payment 
of rev'cntie, but not utilised for that purpo.se 
the entire mortgage money had been paid 


md amounts were due to the plaintiff frorri 
the mortgagee by way of suem profi’ts. 

In his defence to the action the mortgagee 
contended, inter alia, that the terms of the 
mortgage did not entitle the plaintiff to set 
off the annual sum of Rs. 23.3.0 against tho 
mortgage debt and that the plaintiffs claim 
that the mortgage debt had become dis- 
charged and that he was entitled to recover 
surplus profits from the mortgagee, was there- 
fore untenable. Mahmood, J. who delivered 
the judgment on behalf of the Division Bench 
rejected tliis plea of the mortgagee. Up- 
holding the plainb'ffs contention that the 
mortgage debt became discharged by set off 
against the amounts reserved for payment of 
revenue and that the mortgagee was, there- 
fore, liable for profits calculated with annual 
rents. His Lordship stated thus at p. 308: — ■ 

“By a long course of decisions it has been 
settle in India that even a special agree- 
ment to the effect that the mortgagee shall 
remain in possession until payment of the 
debt is mane in one sum, does not prevent 
the mortgage from being at an end when- 
ever the mortgagee has realised both princi- 
pal and interest from the usufruct 

This rule, though it probably originated in 
the exercise (express — ^Ed.) provisions of tlie 
old regulations, is so consonant vvnth equity 
that it deserves recognition by the Courts, 
even irrespective of statutory provisions". 

19. The above decision was followed by 
a Division Bench of the Madras High Court 
consisting of Venkatasubba Rao and Reilly, 
JJ. in Sesbayya v. Lakshminarasimha Rao, 
Air 1930 Mad 160. In that case, the mort- 
gagee who was put in possession of tlie 
mortgaged property, the profits wherefrom 
were estimated to be Rs. 240, was required 
annually to pay Rs. 100 tow'ards revenue 
and village expenses, appropriate Rs. 80 to- 
wards tlie mortgage debt and pay over the 
balance of Rs. 60 to the mortgagor. The 
mortgage amount ■was Rs. 2,200 and it was 
rovided in the mortgage document that tho 
ebt was to be discharged in 55 years by 
the above process of appropriation, Uic inter- 
est for that period being stipulated to be 
an amount equal to the principal, namely 
Rs. 2,200. The mortgagee was to surrender 
possession of the property only thereafter. 

It was further provided that if tlie mortgagee 
failed to pay the amount of Rs. 60 he would 
be hound to relinquish a part of the liold- 
ing in proportion to that sum. The mort- 
gage ivas of the year 1865. From 1882 on- 
wards the annual payment of Rs. 60 was 
never made to the mortgagor. 

The question arose whether the mortgagee 
who thus retained in his hands the sum of 
Rs. Go payable every year during the period 
subsequent to 1881 was bound to apply that 
sum annually in reduction of the mortgage 
debt. If that was done the mortgage debt 
would have Iiecomc discliarged long prior to 
1920 in whicli year alone the stipulated terra 
of 55 years was to expire. The Division 
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Beach upheld the claim of the mortgagot 
that it \vas the bounden duW of the mort- 
gagee to apply the amount of Rs. 60 retain- 
ed vvTth him annually in reduction of the 
mortgage debt and that therefore the debt 
became wiped out long before 1920. 

Venkatasubba Rao, J. observed thus at 
p. 163:— 

“A portion (Rs. 60) was by agreement of 
parties excluded from the usufruct for a 
ecific purpose. If the purpose failed or 
e term was not earned out, what was the 
result? The part excluded rm’erted without 
any further act or agreement and became 
again profits The mortgagee would then 
be liable to apply it in reduction of the debt 
Section 76 (h) enacts that the mortgagee 
shall a^ly the usufruct first in reduction 
of the interest, then of the pnncipal. This, 
he is bound to do under the law, so that, 
a part of the profits initially excluded was 
not axiplied as directed, it became usu&uct 
as a matter of course, and without a speaal 
contract to that effect 

Tlie proper way then of viewing the ques- 
tion is. has the part excluded, in the events 
that have happened, regained, its character 
of rents and profits? If so the mortgagee 
has no option but to appropriate it to the 
mortgage debt. (1884) 6 AJi 303, is a very 
instructive case on the point and ^es effect 
to the principle as I have stated it...... I 

am, therefore, of the opinion that the plain- 
tiffs conteDlion must prevail, n^ely, that 
the sum of Rs. 60 should be debited against 
the mortgage debt and the account talcen 
accordingly. It is obvious that in that event, 
the debt beeune wiped out long before 192(h 
that is, before the expiry of the period Rxed. 

Reilly, J. la his coacctriaff fadgmeot has 
staled as mllmvs at page 163: — 

“But on what principle could a mortgagee 
in possession be heard to say that he had in 
his hands money belonging to the mortgagor, 
which he had received in his capaaty as 
mortgagee out of the income of the mortgaged 
property in bis possession but that he 
refused to adjust that against the mortgage 
debt and that he would hold it until the 
mortg.agor sues him for it in some proceed- 
ings unconnected with the mortgages. 1 do 
not think it is necessary in this connexion 
to drag in the idea that in those circumstances 
tlie mortgagee would be trustee for the 
mortgagor in respect of the mortgagor’s 
money which be Icent in his hands, though 
no doubt he would be so. It is enough, 1 
think, to remember that the essence of a 
mortgage transaction is that the mortgage 
is secunty for the mortgage debt. ^Vhen the 
mortgagee has obtained pasmenl of his debt, 
the secunty is done with; there is no pniposo 
left in it. Let us suppose that we reach a 
stage where the mortgage debt ereept Rs. 4S0 
has been paid off bs’ the application of 
Rs. 80 a year out of the income and at the 
same time by his failure to pay the Rs. CO 
a year to the mortgagor the mortgagee has 


Hs. 480 out of the income from the mortgag- 
ed property in his hands. It appears to me 
almost absurd to suggest that in sueh cir- 
cumstances the mortgagee could say: 

The mortgage debt still remains to tie 
extent of Rs. 480. I have got tlie mort- 

e agor’s money to that amount in my hands: 

ut I intend to keep that entirely separate.* 
It has been suggested that the mortgagee 
could do that because he could have got the 
Rs. 60 a year in liis hands not in accordance 
with the terms of the contract between the 
parties but in violation of iLe terms. Surely, 
wc cannot allow a party to plead his own 
svrong in that way. In my opinion it is 
clear on pnnciple Ui.it, when the mortgagee 
has paid himself the mortg.agc debt out of 
the mortgaged property in his possession, ha 
cannot maintain that the mortgage is still in 
force. That principle is recognised in Sec- 
tion 62-A, T. P. Act and it was enforced In 

(J8S4) ILR 0 All 503 The decision 

in (1884) ILR G All 303, has never been 
ovemiled. nor has dissent ever been ex- 
pressed from it ^ 

Now does tho fact that in this •«» a 
term of 53 years is mentioned male any 
difference in the application of this principle? 
We are not ctroceincd in this case with any 
question of redemption, because in this trans- 
action the mortgagor conld never redeem by 
paying the balance of the mortgage debt to 
the mortgagee; his right was onfy to recover 
possession wlicn the mortgage debt wai 
satisfied. For m>'sclf I doubt whether ia 
these documents, Exts. A and B any term of 
ears In the strict sense was really intended, 
doubt whether the meaning is more than 
that the Rs. 4,400 was to be paid off out ol 
the Income of the property at the rate of 
Rs. 80 a year and so wonld be cleared of in 
55 years ending with Siddarti. But, even if 
the mcnlioa of the term of S3 years ending 
with Siddarti means more than that, how 
does it really affect the mortgagee’s position 
in the circumstances that have arisen? If 
the amount of the mortgagor’s money whidb 
the mortgagee retained in his hands has to 
be adjusted against the mortgage debt then 
at a time long before the expiry of the 55 
yean tiie mortgage debt must have been 
satisfied. From that time, until the end of 
the 53 years in what capacity would the 
mortgagee claim to remain in possession? 
Obviously not as a mortgagee to whom any 
part of the mortgage debt was still due. I 
think die result of th-it is. th.it, if this trans- 
action is a mortgage and nothing else, the 
Rs. 60 must clearly he adjiistetl as if fell due 
against the mortgage debt until it was dis- 
charged and that the plaintiff must ba held 
to nas’e been entitled tn recover possession 
from tlie date on which the debt was so 
discharged." 

In the light of the principles en'inciafed fa 
the above decisions with which I am in res- 

E ctful agreement, I have no hesitation to 
Id that the mortgage debt imder Ext. C 
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had become completely %viped off by 6-10- 
1090 by adjustment against arrears of micba- 
varam. 

20. Counsel appearing on behalf of the 
respondents reh'ed verj'^ strongly on a decision 
of the Bombay High Court reported in Ragha- 
vendracharj'a Appachaiya Katti v. Vaman 
Shriniwas Deshpande, AIR 1943 Bom 191; 
the facts of tliat case may be briefly stated. .In 
1931 one of the co-mortgagors in respect of 
a usufructuary mortgage brought a suit for 
redemption of the mortgage claiming the 
benefit of the Dekkhan Agriculturists’ Relief 
Act. On an application of the provisions of 
the said Act it was found that the entire 
mortgage amount had become wiped off and 
that nothing remained due to tlie mortgagee. 
Accordingly a decree was passed directing the 
mortgagee to deliver possession of the property 
free from the mortgage and die decree-holder 
accordingly obtained possession. Subse- 
quently, the assignees from two of the other 
co-mortgagors instituted a suit in April 1937 
to recover their half share in the property 
and it is from that suit that the second 
appeal arose before the Hi^ Court. One 
of the questions to be decided was whether 
the co-mortgagor who had earlier sued and 
obtained possession in execution of the de- 
cree could claim the right of subrogation. 
The Division Bench which decided the case 
rejected the contention of the plaintiffs that 
Ihe defendant could not be regarded as a 
co-mortgagor who had redeemed the mort- 
gage and observed as follows at page 192: — 

‘Tt has been argued on behalf of the 
plaintiffs that no question of subrogation 
arises because in fact in the circumstances 
of this case there has been no redemption. 
The basis of that argument is that when 
accounts were taken under the Dekkhan 
Agriculturists’ Rehef Act it was found that 
the mortgagee had recovered not only the 
principal money but also a fair rate of inter- 
est on it out of the income, and therefore 
by reason of the provisions of the Act the 
plaintiffs were not liable to pay anything. 
Mr. Belvadi referred us to the terms of Sec- 
tion 60 T. P. Act, which prowdes, that at 
any time after die principal money has be- 
come due, die mortgagor has a right, on 
payment or tender, at a proper time and 
place, of the mortgage money to get a re- 
conveyance. ,He argues that redemption im- 
plies payment of the mortgage debt, and 
if there is no mortgage debt to pay, _ tliere 
is no redemption. In our view this is not 
a correct statement of die position. No doubt 
the mortgagor cannot redeem m'lhout paying 
or tendering whatever amount may be due. 
But that does not mean that there is no such 
thing as redemption if in the circumstances 
it turns out that diere is nothing to pay. It 
was only as the result of the application of the 
Dekkhan Agriculturists’ Relief Act dwt 
nothing was found due. According to the 
terms of the mortgage itself, the mortgagee 
was entitled to remain in possession in lieu 


of the interest only, and however long he 
rem^ed in possession he was entided to 
receive the principal amount. Defendant 3, 
the plaintiff in the suit, was enabled to get 
those favourable terms because he establish- 
ed that he was an agriculturist It does not 
follow diat the other co-mortgagors would 
have been able to get redemption on the 
same terms. Apart from that however, the 
suit brought by defendant 8 was undoubted 
ly a suit for redemption and die decree, the 
terms of which have already been given, was 
nothing less than or different from a decree 
for redempdon.” 

These observations do, no doubt support 
the contention adi'anced before me on behalf 
of the respondents. But as I will presently 
show, this decision cannot now be regarded 
as laying down correct law. In Ram Prasad 
V. Bishambliar Singh, AIR 1946 All 400, a 
similar question arose for consideration be- 
fore a Division Bench of the Allahabad High 
Court, though in sh'ghdy different circum- 
stances. There, the suit was instituted by 
the representafaVes of the mortgagor for re- 
cover)' of possession of the mortgaged pro- 
perty on the strength of the pro\'isions con- 
tained in Section 2 (9) of the U. P. Debt 
Redemption Act and the question arose whe- 
ther the suit was barred under Article 148 
of the Limitation Act which Article would 
apply, if the suit were to be regarded as one 
for redemption. The contention of the plain- 
tiff was tliat the mortgage debt had become 
completely wiped off by wrtue of the provi- 
sions of the U. P. Debt Redemption Act and 
hence there was no necessity for redeeming 
the mortgage and that the suit should not, 
therefore, be regarded as one for redemption 
falhng within the scope of Article 148 of the 
Limitafa’on Act. This contention was up- 
held by the Division Bench consisting of 
Braund and Yorke, JJ. 

Braund, J. who delivered the judgment 
held thus at pp. 402 and 403: — 

"Now, the question is whether this suit — 
being a suit to recover possession of tlie 
mortgaged property after (according to the 
law as it stood at the date the .suit was 
begun) it had been paid off — is a suit 
‘against a mortgagee to redeem’ or ‘to re- 
cover possession of immovable property 
mortgaged’. The learned Civil Judge of 
Patehpur has dismissed the matter a trifle 
summarily by sap'ng that ‘in the present case 
right to recover possession accnied on the 
passing of Act 13 (XTII) of 1940 and as 
such the suit is uiOiin limitation. Before 
going furtlier with this question, we flunk 
it right to refer shortly to those two sections 
of the Transfer of Property .Act which are 
the sfatutor)' sources of tlie right to redeem 
or to recover possession at the instance of 
a mortgagor in this country. Section 60 
says (paraphrasing it) tl]at at any time after 
the principal money has become due the 
mortgagor may require the mortgagee to re- 
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convey ‘on payment or lender at a proper 
time and place of the mortgage money.... ^ 
and it is tnat right that the section expresdy 
describes as the ‘right to redeem*. Now. it 
is quite obvious that that section can only 
refer to a case in which a mortgagor under 
a subsisting mortgage approaches the Court 
to establish his right to redeem and to have 
that redemption carried out by the process 
of the various declarations and orders of 
the Court by which it effects redempbon. 
In other words. Section 60 contemplates a 
case in which the mortgage is still subsist- 
ing and the mortgagor goes to the Court 
to obtain the Return of his property on re- 
payment of what is sbll due. Section 62, 
on the other hand, is in marked contrast to 
Section 60. Section 62 says that in the case 
of a usufructuary mortgage the mortgagor 
has a right to 'recover possession* of the pro- 
perty when (in a case in which the mortgagee 
is authorised to pay himself the mortgage 
money out of the rents and profits of the 
property) the prindpal money is paid off. 
As we see it, that it is not a case of re- 
demption at afl. At the moment when the 
rents and profits of the mortgaged property 
tufficed to discharge the principal secured 
by the mortgage, the mortgage came to an 
end and the correlative right arose in the 
mortgagor to recover possession of the pro- 
perty. The framers of the Transfer of Pro- 
perty Act have clearly recognised the distinc- 
tion between the procedure which follmvs a 
mortgagor’s desire to redeem a sutetsbng 
mortgage and the procedure which foliov^ 
the arising of a usufructuary mortgagors 
right to get bis proper^ back «ter the prin- 
cipal has been paid off." 

In Prithi Nath Singh v. Sural Ahir. Apt 
1963 SC 1041, their Lordships of the 
Supreme Court have expressly approved the 
above statement of the law contained in the 
judgment of Draund, J. In ®f 

this pronouncement of the Supremo 
Court. the contrary view expressed 
in AIR 1943 Bom 191, can no longer bo 

I accepted as correct It must tlien follow 
that the suit O. S. 639 of 1116 cannot bo 
-cgaided as one for redemption since there 
^s-as no subsbting mortgage on the date of 
its institution. 

21. In the light of the dLscussion in the 
preceding paragraphs I hold that the defen- 
dants cannot be regarded as oo-mortgagors 
who liave obtained of the pro- 

perty on redemption of the whole mortgage 
and that in any event they h.ave no light 
to claim the benefit of the equitable doctnoo 
of subrogation since they have not paid any 
portion of the liability of the plaintiffs and 
tad therefore no right to obtain any reim- 
bursement from them. I, therefore, agree 
with the view taken by Isaac, J. that Art. 136 
of the Tras-ancore Limitation Act has no ap- 
plication and Ifiat the suits which have given 
rise to A. S. Nos. 600, 601 and 692 of 1963 
and 23 of 10C4 are not barred by time. 


22. It now only remains lor me to eon- 
ader the subsidiary question raised in S. A. 
No. 1170 of 1964 relating to the plaintiff’ 
claim for the relief of permanent injunction 
in respect of the building on the property. 
If the plaintiffs succeed in establishing that 
they were achially in possession of the build- 
ing as on the date oi the institution of the 
suit, they are, in aiy view, entitled to the 
relief of injunction notwithstanding the dr- 
cumstance that their suit for recovery of 
possession of the remaining portion of the 
suit property is barred under Article 144 of 
the Limitation Act. The question as to 
whether or not the plaintiffs were actually 
in possession of the building as claimed by 
them has not been properly investigated by 
the lower Courts. I am, therefore, in agree- 
ment wdth Isaac, J. that it is necessary in 
the interests of fustice to have the suit re- 
manded to the lower court for the limited 
purpose of investigating this question and 
that the decree passed by the courts below 
dismissing the suit in toto should, there- 
fore. be set aside. *rhe second question is 
also answered accordingly. 


23. In the result, I bold that the first 
four suits, namely O. S. No. 79 of 1120. 
O. S. No. S3 of 1120. O.S. No. 1096 of 1120, 
and O.S. No. 710 of 1121 are not barred by 
limitation and tfiat the appeals A. S. Nos. 
690 to 692 of 1963 and A. S. No. 23 of 
196-1 should be allowed and the cases should 
be remitted to the Subordinate judge for 
fresh disposal in the h'ght of the dlrcctlotis 
contained in the judgment of Isaac, J. I also 
bold that the decree dismissing in toto O. S. 
681 of 1957 has to be set aside and that 
the case should be remanded to the Sub- 
ordinate Judge for the limited purpose of 
considering only the plaintiffs claim for the 
relief of permanent injunction in respect of 
the building on the suit property in the light 
of the observations and directions contained 
in this judgment and in the Judgment of 
Isaac, J. 


hL U. ISAAC AND P. NARAYANA 
PH-LAl, JJ. (11-8-69): 24. In accordance with 
the opinion of the majority, we hold that 
O. S. 79. 63 and 1096 of 1120 and 
O. S. No. 710 of 1121 are not 
time-barred, and that the plaintiffs la 
these suits are entitled to get from 50-12~ 
II 19 M. E. mesne profits of the properties, 
which they seek to recover, subject to their 
claim to the o%vnership of the said proper- 
ties is being upheld. We also hold that 
O. S. No CSl of 1957 is time-barred in res- 
pect of the relief claimed for recovery of 
the plaint schedule property; but the plain- 
tiffs vrill be imtilled to an injunction restrain- 
ing the defend.mts therein from interfering 
svith the plaintiffs’ possession of the housiv 
in case they are found to be residing therein 
at the time of institution of the suit. Accord- 
indy all the appeals are allowed, and the 
cases are remitted to the Subordinate Judge, 
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who will take up all the ^peals and dis- 
pose of them in the light or the opinion of 
the majori^ and the findings and observa- 
tions contained therein. 

25. The appellants in AT S. Nos. 690. 
691 and 692 of 1963 and 23 of 1964 will 
get their costs from the respondents. iTie 
costs of the appeals in the Subordinate 
Judges Court hereafter and the costs in the 
trial court will abide the result of the said 
appeals, and the Subordinate Judge unll pass 
necessary orders in that respect. The part- 
ies in S. A. No. 1170 of 1964 will suffer 
their respective costs hitherto in all the 
courts. The Subordinate Judge ■will pass 
necessary orders regarding the costs of ap- 
peal incurred by the parties hereafter. 

Appeals allowed. 


AIR 1970 KERALA 301 (V 57 C 49), 
FULL BENCH 

P. T. RAMAN NAYAR, C. J., M. 
MADHAVAN NAIR AND T. S. KRISHNA- 
MOORTHY IYER, JJ. 

The Special Tahsildar for Land Acquisi- 
tion, Ko^ikode-I and others. Appellants v. 
M/s. F. Shamsudin and Bros., Respondents. 

Writ Appeal No. 625 of 1969 and Original 
Petn. No. 5201 of 1968, D/- 5-12-1969. 

(A) Kerala Land Acquirition Act, 1981 
(21 of 1932), Section 62 — Acquisition pro- 
ceedings commenced under replaced Acts 
can be continued imder the Act — Kerala 
Interpretation and General Clauses Act (7 of 
1125), Sections 4, 23. 1988 Ker LJ 1 and 
1969 Ker LJ 389, Overruled. 

The land acquisition proceedings com- 
menced either under the Travancore Land 
Acquisition Act (1089) or the Cochin Land 
Acquisition Act or the Central Land Acqui- 
sition Act (as amended by Madras Acts (21 
of 1948 and (22 of 19.33) (in force in Malabar 
area can be continued under the Kerala Act 
(21 of 1962) in view of Sections 4 and 23 
of the Kerala Interpretation and General 
Clauses Act. 1968 Ker LJ 1 and 1969 Ker 
LJ 389, Overruled; ILR 1966 (2) Ker 631, 
Approved. (Para 5) 

(B) Kerala Interpretation and General 

Clauses Aet (7 of 112.3), Sections 2 (2) and 
23 — Word “Act” must mean any Act -which 
Kerala Le.gi.slature has power to replace — 
Definition of “.Act” so far as it e-scludcs Cen- 
tral Act would he repugnant to subject and 
conte.vt of Section 23. (Para 8) 

(C) Kerala Interpretation and General 
Clauses Act (7 of 112.3), Section 23 — “Re- 
peal” — Meaning — Includes supersession 
of one Act by another. 

\A9iether what has happened is strictly 
fipeaking a repeal or not in the conte.vt of 
Section 23, the word “repeal” must be re- 
garded as wide enough to include the super- 
ses.sion, at any rate the deliberate and con- 
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scious supersession of one Act by another 
Act. In the case of a replacement it does 
not matter what the replacing Act the 
process by which the operation of the re- 
placed Act is notionally determined. AIR 
1961 Ker 154 and AIR 1967 SC 1541 Rel. 

^ (Para 10) 

Cases Referred: Chronological Paras 

(1969) -AIR 1969 SC 701 (V 56) = 

(1969) 3 SCR 65, Bah’ah v. Ranga- 
chari B 

(1969) 1969 Ker LJ 889, State of 
Kerala v. Padmanabhan Asari 
Kunju 2 S 15 

(1968) 1968 Ker LJ '1 = 1968 Ker ’ ’ 

LT 205, Gopinatha Pillai v. State 
of Kerala 2, 8 

(1967) AIR 1967 SC 1541 (V 54) = 

(1967) .3 SCR 864, Ekambarappa 
V. E. P. T. OfBcer, BeUary 10 

(1967) 69 Bom LR 326 = ILR (1968) 

Bom 902, Zoolficar Ali v. Official 
Trustee ]_]] 

(1966) ILR (1966) 2 Ker 631, Anthony 
V. State of Kerala 2, G 

(1965) AIR 1965 SC 932 (V 52) = 

1965 (2) Cri LJ 24, Harish Chandra 
V. State of Madhya Pradesh IS 

(1964) AIR 1984 SC 1284 (V 51) = 

(1964) 4 SCR 461, State of Orissa 
V. M. A. Tullooh and Co. 10, 13 

(1961) AIR 1961 Ker 154 (V 48) = 

1960 Ker LT 1227, Saraswathi 
Amma v. Bhaskara Menon II 

(1955) AIR 1955 SC 84 (V 42) = 

1955 SCR 893, State of Punjab 
V. Mohar Singh B 

(1954) AIR 1954 SC 752 (V 41) = 

1954 Cri LJ 1822, Zaverbhai v. 

State of Bombay 9, 11 

(1898) 1896 AC 348 = 65 LJPC 26, 

Attorney General for Ontario v. 

Attorney General for the Dominion 12 
In W. A. No. 625 of 1969 

Govt. Pleader, for Appellant; Mathew 
Muricken, for Respondents. 

In O. P. No. 5201 of 1968 

Joseph Augustine, for Petitioners; Govt. 
Pleader, for Respondents. 


RAMAN NAYAR, C. J. : The Kerala Land 
Acquisition Act, 1961 (Act 21 of 1962) which 
came into force on the 1st April, 1963, re- 
placed the laws till then in force in this 
State regarding die acquisition of property, 
namely, the (Travancore) Land AcquisiUon 
Act, 1089 in force in what we might call 
the Travancore area, the (Cochin) Land Ac- 
quisition Act, 1070 in force in the Cochin 
area, and the (Central) Land Acquisition AcL 
1894 (as amended by Madras Acts XXI of 
19-18 and XII of 1953) in force in tlie Mala- 
bar area. (We shall refer to the first men- 
tioned Act as tlie Kerala Act; to the second 
as the Travancore Act; to the third as Iho 
Cochin Act; and to the last as the Central 
Act). Section 62 of tlie Kerala .4ct says 
tliat the Travancore and Cochin Acts are 
repealed; with regard to the Central Act it 
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says that that Act shall cease to apply to 
the Malabar area. The question in Qiese 
cases is whether land acquisition proceedings 
commenced under the replaced enactments 
can be continned at all, whether under the 
replaced or the replacing enactment, or have 
to be begun afresh 

S. In Gopinalha Pillai v. The Stale of 
Kerala^ 196S Ker LJ 1 a single judge of 
this Court held that such proceedings could 
not be continued either under the replaced 
enactment or under the replacing enact- 
ment. That was with regard to a case 
where proceeding had been begun under 
the Travancore Act and were contmued, at 
any rate purported to be contuiued, under 
the Kerala Act On appeal — See Slate of 
Kerala v Padmanabhan Asari Kunju, 1969 
Ker LJ 389, a division bench of tl^ Court 
affirm^ that the proceedings could not bo 
continued under the replacing enactment, 
namely, the Kerala Act, but Wt open the 
question whether they could be continued 
under the replaced enactment, namely, tho 
Travancore Act, although it appears lo us 
that that question really feD to be decided 
hax-mg regard to the contention talcen a^ 
repelled by the learned single judge that tho 
further proceedmgs taken in that case though 
purportedly taken under the Kerala Act svero 
m accord with the provisions of the Travan* 
core Act under which they could have been 
continued, and should be regarded as hav- 
ing been really taken under that laKCT Act 
the mistaken references to the provisions of 
the Kerala Act notwithstanding. However, 
in the earlier case of Antliony v. State of 
Kerala, ILB (1965) 2 Ker 631 which dealt 
with a case where proceedmgs were begun 
under the Cochin Act, a single Judge of this 
Court had held that the proceedings could 
be continued under the provisions of the 
Kerala Act, although we should think tliat, 
having re;^rd to llie fact that this conclu- 
sion was reached by an application of Sec- 
tion 4 only of the (Kerala) Interpretation and 
Ccneral Clauses Act and not of Section 23 
as well (Sections 6 and 24 respectivdy of 
the General Clauses Act, 1897) the decisioo 
should have been that they could be conti- 
nued under the provisions of the Cochin Act. 

8. It is because of these conflictiDg views 
that the present cases have come up before 
ns — it would appear that ILR {I960) 2 Ker 
631 was not taken to the notice of the judges 
who dedded the later cases of 1963 Ker LJ 
1 and 1969 Ker LJ 3S9. 

4. It would be an unsatisfactory state of 
affairs, hardly in consonance with practical 
commonsense, or what one most presume to 
be the legislative intent, if proceedings com- 
menced under the replaced enactments could 
not be continued either under those enact- 
ments or under the Kerala Act. The Kerala 
Act does not take away any licJits or affect 
any of the safeguards conferred by the re- 
placed enaefmenb; and the petitioners in the 
Cases before US have not been able to show 


that the continuance of the proceeding (ia- 
stead of their being begun afresh under the 
provisions of the Kerala Act) prejudices 
them in the l|a$t. Of course, hke most per- 
sons whose laird is being acquired they do 
not like the acquisition and would like to 
keep their land. That however, is a one* 
vance against the very idea of compulsory 
acquisibon which can hardly face a %‘alia 
law for acquisition; and counsel have been 
(rank enough to own that the petitioners are 
seeking to place every legal obstacle they 
possibly can in the wav of an acquisition 
which they do not relish 50 as to delay if 
not to defeat it altogether. That is certain- 
ly not an object to be encouraged; and, that 
object apart, to require that the proce«lings 
should be begun afresh would mean a pur- 
poseless duplication of work with conse- 
quent delay and unnecessary expense. That 
in times of rising pnees or fall in the value 
of money like the present, the landosvcets 
win get hifdier compensation (with corre^ 
ponding prqudi'ce to the ^buc purse) if 
proceecLngs are begun afresn is no more 
relevant consideration than that in tames of 
I^ing pnees — and lliere were such fim«» 
in living memory — the landowners would 
get lower compensation (with corresponding 
b^efit to the pubbe pune). If there be a 
pr^udiee at aJJ it is a jv^udice occasioned 
by the compulsory acquisition, not by the 
coOtiouance of the proceedings begun under 
the replaced enactments. 

5. In our view, sections 4 and 23 of the 
(Kerala) lolerpretaUon and General Clauses 
Act meet the situation and allow of the pro- 
ceedings being continued under the Kerala 
Act. Section 4 which applies as much to 
a repeal and re-enactment as to a mere re- 
p«il (sec State of Punjab v. Mohar Singh, 
Ain 1933 SC 84 and Baliah v. RongacliarL 
AIR 19G9 SC 701) preserves rights accrued 
under the repealed enactment, and, in the 
case of a mere repeal enables the prosecub’on 
of a proceeding in respect of any such right 
as if there had been no repeal. But, where 
ths rexwal is accompanied by a re-enactment, 
section 23 also applies, and. by providing 
that certain things done under the repealed 
Act shall be deemed to be done under the 
corresponding re-enacted provisions enables 
peiTding pnxcedinc;! to be conlinaed voder 
the re-enacting Act We are here more con- 
cerned with section 23 which reads: 

*2!l. Continuation of orders, etc, issued 
under enactments repealed and r«-en.icted — 
^VTiere any Act is repealed and re-enacted 
snath or without modification, then, imlesi 
it is o’hensise expressly nrovuded, any ap- 
nointment, notification, order, scheme, rule, 
form or b>’e-law. made or isroed under the 
repealed Act sh.-iTl, so far as it is not incon- 
sistent with the provisions re-en-ieted, conti- 
nue in foree. and be deem«i to Iiave been 
made or issued under the provisions so ro- 
CnSCted, unless and until if is suneiscded by 
any appointment, notification, order, sdieowv 
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rule, form or bye-law made or issued under 
the provisions so re-enacted,” 

G_. l^Tien a temporary Act is allowed to 
expire, or w’ben the Legislature repeals an 
Act vAthout re-enacb'ng it, it means that the 
Legislature considers Siat the law in ques- 
tion is no longer necessary. Therefore, it 
can reasonably be assumed that the Legisla- 
ture intends that the la%y should thereafter be 
regarded as non-existent although its prew- 
ous operation in respect of matters and tran- 
sactions past and closed is not to be affected. 
But, v.’hen an Act that was not intended as 
a purely temporary measure is repealed, it 
would be equally reasonable to assume, un- 
less a different intention appears, tliat there 
was no intention to affect rights and liabi- 
lities already accrued or the remedies for 
their enforcement. That is the rule em- 
bodied in Section 4 of the (Kerala) Inteipre- 
tation and General Clauses Act (Section 6 
of the General Clauses Act, 1S97) which, 
apart from saving the past operation of a 
repealed statute, saves also accrued ''rights 
and babihties ms also the remedies for their 
enforcement. But, what happens when an 
Act is repealed and re-enacted, in other words 
when an Act is replaced by anotlier in sub- 
stantially the same terras, is altogetlier dif- 
ferent. It must be regarded as the inten- 
tion of the Legislature (unless, of course, it 
expressly states the coutraix') that the law 
should continue in force without interniption 
except to the extent that it has been modi- 
fied. Tlie intention is really to amend the 
replaced Act so as to conform rvith the re- 
placing Act — the repeal and re-enactment is 
no more than a convenient device for achie- 
ving tliis object where the changes are nume- 
rous. (We are flunking only of an express 
and deliberate replacement — the presumption 
of an intention to merely amend might not 
be so readily available in the case of the 
unconscious displacement of one law b}’ an- 
other of superior force). That being so, it 
should follow that the intention of tire Legis- 
lature could only be that things done under 
the replaced Act should be deemed to have 
been done under the replacing Act and tliat 
proceedings commenced under the replaced 
Act should be continued under tire replacing 
Act. Hence the ntle of construction em- 
bodied in Section 23 of the (Kerala) Inter- 
retation and General Clauses Act which can 
e displaced only by express provision to 
the contrary' whereas that in Section 4 can 
be displaced by the mere appearance of a 
different intention. And it should be of no 
consequence b}' what name you call tire pro- 
cess by wbich the operation of the replaced 
Act Is notiohaBy determined — xve say notion- 
ally because, in truth, tire replaced Act con- 
tinues in force without interruption except 
to die extent that it has not been re-enacted 
— xvhether you call it a repeal, a cessation 
or a suspension. 

7. We might perhaps mention that it is 
not disputed that the Kerala Act confers 
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jurisdiction on the verj' authorities as the 
replaced Acts did. Nor is it claimed that 
a different intention appears” in the Kerala 
Act xvithin the meaning of Section 4 of tiro 
(Kerala) Interpretation and General Clauses 
Act or that it “otherxvise expressly provides” 
within the meaning of Section 23. And we 
might add that if that question arose we 
do not thinlc v.'e would have had much diffi- 
culty in holding that the right conferred on 
the appropriate Government by sub-sec. (3) 
of Section 6 of the Central Act to acquire 
the land concerned in manner tliereinafter 
appearing, in otlier words, for the amount 
of compensation fixed by the award, a right 
aldn to a right of pre-empHon or that con- 
ferred by an agreement to buy, is an ac- 
crued right. 

8. This we tlrink should suffice to siir- 
rnount tlie two impediments wliich the peti- 
tioners herein would p!r.ce in the wa}' of 
practical good sense. Tire first impediment 
fr founded on the definition of lire word, 
^”Act” in Section 2 of the frCerala) Interpre- 
tation and General Clauses Act: 

2. Definitions. — In this Act, and in all 
enactments now in force or passed after die 
commencement of tin's Act, unless there is 
anything repugnant in the subject or con- 
text — • 

XX XX XX 

(3) Act. — “Act” shaD mean a Proclama- 
tion or Act of Travancore or Cochin, an Act 
or Ordinance of Travancore-Cochin. an Act 
passed by the Legislature of die State of 
Kerala, an Ordinance promulgated by die 
Goyemor under Article 213 of die Consti- 
tution, or where with respect to the State of 
Travancore-Cochin or Kerala the power to 
make laws is vested in die President or other 
authority under sub-clause (a) of Clause (1) 
of Article 357 of the Constitution, any law 
made in exercise of such power. 

It is pointed out that, while the Travancore 
and Cochin Acts are included in diis defi- 
nition of "Act”, the Central Act is not, and 
that, therefore. Section 23 wliich opens with 
the words "Wdiere any Act is repealed and 
re-enacted widi or without modification” 
cannot apply to die repeal and re-enactment 
(assuming there was that) of the Ccntr.al Actii 
But it could not possibly have been the in- 
tention of die Legislature that while proceed-j 
ings begun under die Travancore and Cochinj 
Acts could be continued under die Kerala; 
Act, proceedings begun under the Central' 
Act could not be so continued hut must be 
begun afresh. This is a result which in its' 
practical consequences could well be charac-j 
tensed as absurd, and, diorcfore, we think 
that, in the context of Section 23 of the 
(Kerala) Inteipirctation and Genera] Clauses 
Act die word, “Act” must be read as mcan-j 
ing any Act v/hich the Kerala Lejrfslaturc, 
h.as the power to replace. The defiuitioa| 
given in Section 2 (3), in so far as it cxcludesj 
the Central Act would be repuemant to the 
subject and context of Section 23. 
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9. The other unpediment is based on the 
observation in Zaverbhai v. State of Bombay, 
AIR 1954 SC 752 at p. 756 to the ejfect 
that a State Legislature has not the power 
to repeal an existing law on a concurrent 
subject and that Parliament itself is ^ven this 
power only by the proviso to Clause (2) of 
Article 254 of the Constitution, Therefore; 
It is said, that, whatever Section 62 of the 
Kerala Act might say, none of the Acts 
which it replac^ was in fact repealed, all 
of them being existing laws in the concur- 
rent field. At best it can only be said that 
the assent of the President having been ^ven 
to the Kerala Act, it prevails over the Acts 
it replaced by virtue of the pro«sions of 
Clause (2) of Article 254 of the Constitution- 
“ITie replaced Acts might have ceased to bo 
in force — that indeed is wbal Section 62 of 
the Kerala Act saw with reference to the 
Central Act — but they have only been eclip- 
sed or Suspended. They have not been re- 
pealed ivithin the meaning of Section 23 of 
the (Kerala) Interpretation and General 
Clauses Act 

10. This contention, we think, cap be 
JDct in the same ^vay as we have met the 
first Whether what has happened is strictly 
roeaking a repeal or not, in the context of 
Section 23 of the (Kerala) Intemrelation and 
General Clauses A^ the word, repeal' must 
bo regarded as wide enough to include the 
supersession, at any rate the deliberate and 
conscious supersession, of one Act by a^ 
other Act— as wa have already remarked, 
in the case of a replacement, it does not 
matter what you (or the replacing Act) c^ 
the process by which the operation of the 
replaced Act is notionally determined. Autho- 
rity for this proposition can be found ha State 
of Orissa V. M. A. TuUoch and Co„ AIR 
1964 SC 1284 and in Ekambarappa v. E. P. 
T. Officer. AIR 1067 SC 1541 which lav 
down that when one Act ceases to have ef- 
fect by reason of the enactment of another, 
the former Act is repealed within the mean- 
(ing of Section 6 of the General Clauses Act, 
,Uit9X. If that be a igjeal within the mean- 
ing of Section 6 of that Act it should a forti- 
ori be a repeal within the meaning of Sec- 
tion 24. in other words, within the meaning 
iflf Section 23 of the (Kerala) Interpretation 
and General Clauses Act. 

11. For the 'Collector' it is contended 
that the observation in AIR 1054 SC 752 is 
but a casual observation and our attention 
has been drawn to wbat has been said in 
Saraswalhi Amma v. Bhasfcara Menon. I960 
Ker LT 1227 = (AIR 1961 Ker 151) and 
in Zoolficar Ali v. Official Trustee, (19(17) 69 
Bom LR 326. Also to the commentary by 
SeetvaL* It is said that the irower to amend 
or repeal a law stems'from the power to 
make; indeed an amendment or a repeal is 
itself a law. That power is conferred on 

•Constitutional law of India by Seervai 1963 
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the Legislatures in India not by Article 23 
of the Constitution but by Article 246 rea 
with Article 245. Article 254 only providi 
for a reconciliation of conflicting uws mad 
by Pmliament and by a State L«f^lature i 
the concurrent field, and the proviso t 
Clause (2) of the Article presupposes the cii 
tence of a poivcr in Parliament to repa 
any law in tho concurrent field and onl 
says, by way of abundant caution, that tin 
power remains notwitiistanding that a Sbi 
law in that field has rece/ved the assent c 
the President and therefore prevails over a 
existing laiv or a law previously made b 
the Parliament regarding the same matta 
Where two Legislatures are given concurren 
powers regarding a matter, each lias th 
power to repeal a law made by the olha 
Art. 254 only reflates the consequences o 
the exercise of this power in order to avoii 
manifestly undesirable results. And, so fa 
as eusting laws, including existing laws ii 
the concurrent field, are concerned. Art. S7J 
speaks of their supersession by a competea 
legislature— the State Legislature would b 
a competent X-egislature — as a repeal. 

12. So niDS the argument. IE £s alsi 
pointed out that the observation in ques 
lion was based on an observation by Lon 
Watson in Attorney-General for Ontario v 
Attorney General for the Dominion, I89( 
AC 346 made, it is said, not in the contex 
of two Legislatures exercising concurren 
powers but of one Leglslahm exercisinj 
power in respect of a matter within th( 
province of another. 

13. There is one other observation of thi 
Supreme Court on which some reliance liai 
bcOT placed by the pehtionent. That occur 
in Harish Chandra v. State of Kfadhya Pra 
desh. AIR 1965 SC 032 at p. 633 and seenu 
to be to the effect that the principle under' 
lying Section 24 of tlie General Clauses Ad 
cannot be extended to cases where that see 
tioD does not in terms apply. This it is con 
tended on behalf of the "Collector' svas mad< 
not in the context of a Legislature express!) 
aurf AilSenntnV" repibcorg’ am /tef Ay imuiiba' 
similar in ciiaracfer. but in tiie context of a 
subordinate legislation made by one autho- 
rity being displaced by a subordinate leds- 
latioa made by another. The observation 
roust be confined to its context; if it is pven 
a wider application it would be contrary to 
what svas held in AIR 1934 SC 1284. 

14. In the view we have taken regarding 
the ambit of the word “repeal" in Section 23 
of the (Kerala) Interpretation and General 
Clauses Act, neither observation of the Sup- 
reme Court affects Our conclusion. The 
words, "repeal and re-enactment' are wide 
enough to cover what has Iiappened here 
and we are applying the section itself, not 
extending the pnneinie underlying it. There- 
fore we do not feel called upon to consider 
whether tlie ol»servations in question arc. as 
ft is contended are, mere casual obser- 
vations not laying down the law. 
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15. In Writ Appeal No. 625 of 1969 the 
acquisition was on behalf of a re^tered 
society (and therefore a company wimin the 
meaning of the Central Act as also of the 
Kerala Act) and was for the purpose of run- 
ning an educational institution. The proceed- 
ings were commenced under the Central 
Act, and, in view of what we have said, 
we hold that they can be continued, as was 
done, under the provisions of the Kerala 
Act. However, the learned single Judge 
who heard the writ petition brought by the 
owner of the land (a person who, we might 
observe, brought it in the course of the pro- 
ceedings for acquisition, encouraged by the 
circumstance that similar petitions brought 
by other persons had been admitted and stay 
or proceedings granted) following the Divi- 
sion Bench ruling in 1969 Ker LJ 389 as he 
was bound to do, allowed the petition and 
quashed the proceedings purported to have 
been taken under the Kerala Act. In the 
light of our holding we allow this appeal by 
the “Collector” and dismiss the writ petition 

^ with costs both here and before the Single 

' Judge. 

16. We might perhaps add that the other 
contentions raised before the learned Single 
Judge, namely, that Section 17 of the Cen- 
tral Act was wrongly applied and tliat the 
consent under Section 40 (1) was mongly 
mven in the absence of a report by the Col- 
lector under Section 5-A, have been rightly 
repelled by tlie learned Sinde Judge in the 
li^t of me provisions or Section 17 as 
amended by Madras Act XXI of 1948 and in 
the light of the provisions of Section 40 itself. 
Indeed nothing has been said before us to 
suggest that he was wrong. 

17. In O. P. No. 5201 of 1968, the 
land acquisition proceedings were commenc- 
ed under the Cochin Act, and, after its re- 
placement by the Kerala Act, have been con- 
tinued under the Kerala Act. They have 
been rightly so continued and we dismiss 

i this petition but make no order as to costs. 

18. The petitioner in this petition 
the complaint that orders passed by this 
Court in a previous writ petition filed by him 
have been disobeyed by the respondents. But 
a writ petition is not a means of enforcing 
previous orders of the Court or of dealing 
with such disobedience. 

Order accordingly. 
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lUmifation Act (1963), Article 61 — Jb- 
vahd transfer by Kamavan of equity of re- 
demption in tarwad property to mortgagee in 
possession — Possession by mortgagee be- 
comes adverse to tarvvad — Suit for redemp- 
tion barred after 12 years — (Travancore- 
Ezhava Act (3 of 1100 M. E.) S. 21) — . 
(Travancore Nayar Act (2 of 1100 M. E.) 
Section 25). 

Per Full Bench; 

The sale of tarwad property by the kama- 
van of the tarwad to a mortgagee in posses- 
sion alters the character of the latter’s posses- 
sion so as to include within its scope of inte- 
rest of the mortgagor tarwad with the result 
that, (notwithstanding that the sale was an 
invalid sale not binding on the tarwad), a suit 
for redemption would be barred after twelve 
years of such altered possession. AIR 1962 
Ker 164 (FB), Approved; AIR 1963 SC 70, 
Distinguished. Case law Ref. (Para 2) 

Per Raman Nayar, C. J. and P. Govindan 
Nair, J.: — 

It has always been recognized that the kar- 
navan of a tarwad effectively and completely 
represents the tarwad in dealings with the 
outside world. When be deals with tarwad 
property it is as if all the members of the 
tarwad (all being sui juris) had joined in the 
transaction. Statutes like Section 21 of the 
Travancore-Ezhava Act and Section 25 of the 
Travancore Nayar Act recognize this, for tliey 
pre-suppose that the kamavan, and (short of 
every member of the tarwad joining tne trans- 
action, all being sui juris) the kamavan alone, 
has the capacity to deal with the tarwad pro- 
perty. These statutes only place curbs on 
the exercise of this power by the kamavan 
but do not affect his inlierent capacity. If he 
breaks the rules, he acts in excess of autho- 
rity and not with lack of inherent capacity 
that is why the transaction he so effects is 
voidable and not void, (Para 4) 

As the kamavan has the capacity to re- 
present the tarwad in its dealings with tlie 
outside world, it follows that he has the capa- 
city to consent to a possessory mortgagee so 
changing the character of his possession as to 
comprise within its scope the equity of re- 
demption as well, i.e., to put liim in po.sses- 
sion of the equity of redemption. And, if tho 
transaction by which this is done is not effec- 
tive to convey title to the mortgagee, then 
the possession of the equity of redemption 
by the mortgagee becomes adverse to tho 
tarwad. Case law Ref. (Para 6) 

Per Mathew, J., (agreeing): — 

Wffiatever might be the relevancy of the 
concept of adverse possession of equity of 
redemption as an intangible right in the case 
of a third p.arty claiming adversely to tiro 
mortgagor by receiving rent or micJi.waram 
from' the mortgagee in possession under a 
claim of right, it is doubtful whctlier a mort- 
gagee in possession to whom an inv.alid sale 
of the property’ was executed by tlie mort- 
gagor, should sliow fliat he has been in ad- 
verse possession of the intangible right of tho 
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equity of redemption vesting in the mori^ 
gor as a separate right in order to prescribo 
for title to ^e full interest of the propaty. 
What happens is only that the mortgagee 
being in exclusive physical control of the pro- 
perty with the limited animus to possess as a 
mortgagee enlarges his animus to possess the 
full interest in the proMrty with the consent 
of the mortgagor, implied in the agreement 
to terminate the mortgage, and to hold the 
property as o\vner. C^e law Ref. (Para 12) 
Cases Referredj Chronolo^cal Paras 
(1964) AIR 1964 Andh Pia 21 (V 51)= 
(1963) 1 Andh LT 274. Venkata- 
subbamma v. Subbayya 
(1963) AIR 1963 SC 70 (V 50) « 

(1963) 3 SCR 229. Padma \^thofa 
V. hlohd. Multani L, C. 6 

(1962) AIR 1962 Ker 184 (V 49) * 

1962 Ker LT 61 (FB). Mathew v. 
Ayyappankutty L 12 

(1959) AIR 1959 Raj 218 (V 48) = 

ILR (1958) 8 Raj 572, Bhanwar 
Lai V. Dhulilid Lai 10 

(1939) AIR 1939 Bora 31 (V 26) « 

ILR (1939) Bom 71, Tukaram V. 
Atmaram 10 

(1937) AIR 1937 Pat 178 (V 24) » 

ILR 15 Pat 772. Phelcu Mian v. 

Syed Ali 

(1928) AIR 1928 AQ 726 (V IS) » 

ILR 50 All 9S8 (FB). Sohan Lai v. 

Mohan liil ^ 

(1921) AIR 1021 Mad 82 (V 8) = 

ILR 44 Mad 253, Kandasami Filial^ 

V Clunnabba '8 

(1014) AIR 1914 Mad 489 (V 1) « 

ILR 87 Kfad -123, Ariyaputhiro », 
MiiHiiikumarasNvami 0 

(1905) ILR 32 Cal 290 = 32 Ind App 
23 (PC). Khfarojmal v. Daim 
(1901) ILR 21 Mad 419, Ra m a s a mi 
Patlar v. Chinnan Asari 


10 
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P. C. Chackg, for Appellant; M/s. C. K. 
SivawnLjra Panickw and P, G. P. Fanicker, 
for Respondents. 

IHAL4N NAYAR, C J. (on behalf of ISm- 
self and P, Govindan Nair, J.): — In Mathew 
V. Ayyappankutty, 1902 Ker LT 61 = (AIB 
1902 Ker 164) (FB), a Full Bench of lli& 
Court held that the sale of tarwad property 
by the kamaran of the tarwad to a mort- 
gagee in possession alters the character of the 
latter's possession so as to include within its 
scope the interest of the mortgagor tarwad 
willi the result that, notwithstanding that the 
sale was an invalid sale not binding oa the 
tarvs’ad, a suit for redempUon would be har- 
retl after twelve years of such altered poss- 
ession. Tlial is precisely the case here. It 
was in 1926 that the karnav-an of the tarwad 
to which the prop er ty in suit belonged sold 
the property to the 1st defendant mortgagee 
who was in possession. The sale was invalid 
for want of the written consent of aU the 
other adult members of the tarwad as re- 
Quired hy Sech'on 21 of the Travaucoro 
£zbava by which the tarwad was gov-* 


eroed and which had come into force a h 
months before the sale — only the senii 
anandamvan had given his written coosei 
hy subscribing to die sale deed and Ihei 
were admitteoly two other adult rnembers i 
the tarwad at the bme. It was only in 195 
twenty five years later, that the plainh 
brou(^t his suit for redemph'on on ti 
strength of a purchase a few months earlii 
from the then surviving members of the U 
wad. 

It is not disputed that if 1962 Ker L 
ei = (AIR 1962 Ker 184) (FB) was riglitl 
decided, the learned Single Judge who bear 
the second appeal from which this app« 
has been preferred svas right in setting asid 
the decree for redemph’on passed by fi 
lower appellate Court and restoring the di 
cree of the trial Court dismissing the sui 
But the Divisiou Bench which heard this ai 
pea] in the first instance thought that tli 
decision in 1962 Ker LT 61 = (AIR 196 
Ker 164) (FB) required reconsideration in li 
hght of decisfon in Padma V/tboba 
Mohd. Multani, AIR 1903 SC 70 and lia 
to that view, referred the case to a Fu 
Bench. That is bow the case has come u 
before us. 

2. With great respect we think that 100 
Ker LT 61 »= (AIR 1962 Ker 164) (FB) wa 
rightly decided and wo are able to see noil 
fog in AIR 1083 SC 70 (which has been dis 
tinguished by the learned Single Judge) tha 
calls for a reconsideration thereof. 

3. \VheD an interest b carved out of pro 
perty, as, for example, by the grant of a mort 

S ge or a lease or other reacted interes 
erein, two distinct and separate interest 
come into being, each by itself a distinc 
subject of property which can be the sub 
jeet-matter of independent possession. (So 
Khiarajmal v. Dalm, (1005) ILR 32 Cal 29( 
at pp. 311 and 312 (PC)). Tnie, in the cas< 
of a possessory mortgage, the mortgagee I 
in possession of the tangible property. Bu 
that means no more than that he b in pos 
session of the mortgage interest; the mort 
gagor owner conUnues in possession of wbx 
remains after the transfer effected by thi 
mortgage, namely, what is usually and coo 
venieoliy calleu the equity of redempfion 
fust as the landlord continues in possession d 
the reversion notwithstanding that the fenanl 
Is in possession of the tangible property. 

_ That is why a person who obtains posses- 
sion of tangible p r o p er t y under an invalid 
lease ^ or mortgage presaibw only for a 
leoaol’s or mortgagees title as the case may 
be. He is regarded as in possession of only 
dial interest in the property to which his 
animus b directed — the owner Is regarded 
as m possession of the rest, namely, tbe 
revetsfon, or the equity of redemption; and 
that again is why, generally speaking, fl 
trespasser oa tangible proiierty is regarded es 
in possession of only that interest therein that 
the person enhtled to present possessioa 
thereof has ^ a p erson trespassing on pr^ 
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perty in hands of the owner of a restrict- 
ed interest therein entitling him to present 
possession thereof, is regarded as in posses- 
sion only of tliat restricted interest and not 
of the whole. He prescribes only for the 
restricted interest and not for full o\vnership. 

At the same time, it is settled law — AIR 
1963 SC 70 is itself sufficient authoritv' for 
the proposition — that' where, by a sale or 
other transaction, the mortgagor consents to 
the possessor}' mortgagee being in possession 
not merely of the mortgage interest but also 
of the equity of redemption, he, in effect, 
delivers possession of the equity of redemp- 
tion to die mortgagee so that tliereafter tlie 
possession of the tangible property’ by the 
mortgagee involves possession not merely of 
the mortgage interest but of the equity' of 
redemption as well. And, if the transac- 
tion does not effect a valid transfer of tide 
to the equity of redemption, the mortgagee’s 
possession thereof would be adverse to the 
mortgagor and, by remaining in possession 
beyond the statutory' period, he would pres- 
cribe title thereto. The same result would 
follow in the case of a landlord selling the 
reversion to the tenant in possession of the 
tangible property. 

What tile Supreme Court emphasized in 
AIR 1963 SC 70 was that the consent neces- 
sary to put the possessory mortgagee in pos- 
session of the equity' of redemption as well 
so as to prescribe for title thereto, must be 
by a person competent to give consent, not 
by a person like a minor who has not the 
capacity' to do so. The question then is not 
so much whether the transaction by wliich 
the consent is given is void or voidable — 
even a void transaction like a u'ritten un- 
registered sale can put the mortgagee in 
adverse possession of die equity' of redemp- 
tion: nor even whether the person effecting 
the transaction had the capacity' to do so; 
but whether he had the capacity to give 
consent. 

4. It has always been recomized that the 
kamavan of a tarward effectivmy and comple- 
tely represents the tarwad in dealings with 
the outside world. Wffien he deals with tar- 
wad property it is as if all the members of 
the tarwad (all being sui juris) had joined in 
the transaction. Statutes like section 21 of 
the Travancore-Ezhava Act and Section _25 of 
the Travancore Nayar Act recognize this, for 
they pre-suppose that tlie kamavan, and 
(short of every’ member of the tarwad joining 
the transaction, all heimi sui juris) the kama- 
van alone, has the capacity’ to deal swlb the 
tarwad property'. These statutes only place 
curbs on the exercise of this power by' the 
kamavan but do not affect his inherent capa- 
city, If he breaks the niles. he acts in ex- 
cess of authorilv, not with lack of inherent 
canacily — that is why' the transaction he so 
effects is only' voidable and not void. 

5. Tin’s much we think is clear from a 
plain reading of Secb'on 21 of the Travan- 
core-Ezlmva Act: 


“21. Sale or mortgage xvith possession or 
lease for more dian twelve years. — Except 
for consideration and Tarwad necessity and 
witli the written consent of all tlie major 
members of the tarwad, no kamavan or other 
managing member shall sell Tarwad immo- 
vable property', or mortgage it witli posses- 
sion for a period of more tlian twelve years, 
or le^e it for a period of more tlian twelve 
years”. 

As we have said it pre-supposes that thei 
kamavan has the capacity' to sell tlie pro-) 
perty of the tarwad. 

6. If the kamavan has the capacity to re- 
present tlie tarwad in its dealings vrith the 
outside world, it follows that he has tlie 
capacity to consent to a possessory mortgagee 
so changing the character of his possession 
as to comprise within its scope the equity of 
redemption as well, in other words, to put 
him in possession of the equity of redemp- 
tion. And, if the transaction by wliich tliis 
is done is not effective to convey title to 
the mortgagee, then the possession of the 
equity of redemption by the mortgagee be- 
comes adverse to the tarwad. 

7. We affirm the decision of the learn- 
ed Single Judge and dismiss this appeal by 
the plaintiff with costs. 

MATHEW, J.:— 8. In (1905) ILR 32 
Cal 296 (PC) die Judicial Committee of the 
Privy Council observed: 

“Their Lordships are satisfied tliat the pos- 
session has been that of the mortgagee 
throughout, and the question at issue is ex- 
clusively one betw'een mortgagor and mort- 
gagee. As between them neither e.xclusive 
possession by tlie mortgagee for any length 
of time short of the statutory period of 60 
years, nor any acquiescence by the mortga- 
gor not amounting to a release of the equity 
of redemption wiD be a bar or defence to a 
suit for redemption if the parties are other- 
wise en tided to redeem.” 

On the basis of these observations the High 
Court of Madras in Ariyaputhira v. Muthu- 
komaraswami, ILR 37 Mad 423 = (AER 1914 
Mad 489), held tiiat where a person’s posses- 
sion commenced as an usufructuary mort- 
gagee, and suhsequendy the mortgagor sold 
the equity of redemption to him, but die 
sale proved abortive, (for want of registra- 
tion) and the mortgagee thereafter continu- 
ed in possession as absolute oitobt under die 
purported sale, the possession of the mort- 
gagee must be referred to his possession as 
mortgagee and cannot in law be deemed as 
possession as owner adverse to the mortgagor. 
Sadasiva Iyer, J., on behalf of the Bench 
said: 

’Tf the original mortgagee continued to 
hold possession as mortgage ou-ing to die 
alleged sale (of the equity' of re- 

demption) being invah'd and ineffective to 
convey’ to him die ownership in the equity' of 

redemption, he cannot by merely 

asserting possession as owner under the in- 
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valid sale convert his possession as mortgage© 
into possession as owner even granting toat 
the mortgagor knew and acquiesced in his as- 
sertion.” 

The Privy Council decision in Khiaraimal 
V. Daim, (1905) ILR 32 Cal 296 (PC) does 
not seem to extend beyond this, namely, that 
a mortgagee cannot by his adverse assertion 
acquire title to the properly mortgaged even 
if the mortgagor raowing such assertion 
acquiesced in it unless such acquiescence 
amounts in some way or other to a release of 
the equity of redemption. The Privy Council, 
no doubt, said that mere acquiescence by the 
mortgagor would not he enou^ to convert 
the possession of a mortgagee as mortgagee 
into possession as owner. But where a change 
in the character of possession of the mort- 
gagee is brought about by an agreement be- 
tween the mortgagor and the mortj^gee the 
case would be different. Whereas neither asser- 
tion by itself nor assertion with acqutesccxice 
is sufGcient to alter the nature of the mort- 
gagee’s possession, the consent of the mort- 
gagor implied in an agreement between the 
mortgagor and the mortgagee that the mort- 

f agee may hold the property as owner would 
e sulEcient to alter the character of the pos- 
session of the mortgagee. In other words, 
the mortgagor, if sui juris, will be comp^ 
tent to agree to treat tne mortgage as termi- 
nated and the mortgagee’s possession the^ 
after as that of an owner; in such a <^e the 
possession of the mortgagee would become 
•dvene to the mortgagor. 

The decision in ILB 37 Mad 423 * (AIR 
1914 Mad 489) has been dissented from la 
Kandasami Filial v. Chinoabba, ILR 44 Mad 
E53 = (AIR 1921 Mad 82). The decision 
of the Svtpzeme Court in AIR 1963 SC 70 
Is dear t^t it is by virtue of the change in 
the animus of the mortgagee as a conse- 
quence of the consent of the mortgagor im- 
plied in the purported sale of the property, 
that the possession of the mortgagee becomes 
adverse.- 


9. The interest which resides in the mort- 
gagor before foreclosure is generally describ- 
ed as equity of redemption, an expression 
bontwml from the English law. The erores- 
aion would suggest that the interest of the 
mortgagor is a bare equity, something 
different from what we call ownership. But 
we know that this is not so, for, the mvner- 
ship continues with the mortgagor notwith- 
standing the mortgage, the mortgagee acquir- 
ing by virtue of the mortgage only a jus in 
re ahena. The introduction of the erpression 
into our system was regretted by Dr. Ras- 
behari Chose. He said: 

*T have been induced to make these ob- 
servations, not because I have any wLsh to 
be hypercritical, but simply because I know 
of instances in which the wtiole discussion 
has been materially coloured by notions, 
which would scarcely have suggested them- 
selves to any lawyer, if the argument had 
not been conducted in the technical langu- 


age of the English law”. (See Xaw of Mort- 
gages in India by R. Gbos^ 5th Edn. Vol- J, 
page 210.) 

The light to redeem in Section 60 of the 
Transfer of Property Act is not the same 
thing as ‘equity of redemption’. In India a 
host of people besides the mortgagor can 
redeem. (See Section 91 of the Transfer of 
Property Act). When a property is mort- 
gaged for a second time by the mortgagor 
some people would say that the equity of 
redemption has been mortgaged. This may 
be a proper way of talking under the English 
system of the Jaw of mortgage, but is not 
so in this country. It is the property and 
not the ‘right to redeem’ that is mortgaged. 
The 'property subject to a mortgage’ and the 
’right to redeem’ are not really the same 
thing. The latter is the right to get back 
the property on repayment of the mortgage 
money, and the former, is the property it- 
self. willi a liability to discharge a prior inort- 
mge. If what the mortgagor retains aft« 
uie creation of a mortjpge, be the property 
itself but subj'ect to a iiablLty to make goo<^ 
a loan, it is clear that the mortgagor would 
be entitled to transfer what he retains, viz., 
the property. If the ownership remains with 
the mortgagor, why speak of his possessing 
merely an equity of redemph'oo? 

10. 0%VDeiship denotes the relation be- 
tween a person and an object lorming the 
subject-mat ter of bis ownership. It consists 
of a complex of rights all of which are rights 
in rem being good ogoinst the whole world 
and not merely against specific persons. Pol- 
lock in his 'Pusl Book of Jurisprudence* 5th 
Edn.. at page 179 saysi 

"We must not suppose that all the powers 
of an owner need be exercisable at once or 
immediately; he may remain Owner though 
he has parteil xvitb some of them for a time. 
He may for a time even part with his whole 
powers of use and enjoyment and suspend 
bis power of disposal, provided that he re- 
serves for himself or his successors the right 
of ultimately reclaiming the thing and being 
restored to his power."' 

Salmond in bis Book on Jurisprudence, 12th 
Edn., at page 250 says: 

"Nevertheless to speak as if what is owned 
is always a right runs counter to law and 
legal usage. It is natural to talk of owning 
land and chattels, and this usage serves to 
mark the special relationship existing in such 
cases between the owner and the material 
object owned.” 

(See also 'Elements of Ttirirorudence’, 13th 
Edn., page 200 by Holland, and ‘Elements 
of Law’, 6th Edn., page 159 Iw kJarkby). 
If the owmership remains with the mortga- 
gor, and wliat he owtis is a thing in law, 

I am not sure whether tliere is any JustiGca- 
tion in treating the thing as intanginle. In 
the Full Bench decision in Sofi.in laJ v. 
Mohan Lai. ILR 50 ATI 986 = (AIR 1923 
AU 726) (FB), Mukerji. U observed: 
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“In the case ol a simple mortgage the 
mortgagor retains possession; in the case of 
a usufnictuary mortgage he parts with pos- 
session. In either case he is the mortgagor 
and, one would expect, his interest is the 
same. We cannot merefore say that in the 
case of a simple mortgage, the mortgagor be- 
ing in possession, his interest is a tangible 
immovable property, while in the case of an 
usufructuary mortgage the mortgagor's inte- 
rest is an intangible property, because he is 
out of possession. Yet, in some cases it has 
been decided that such is the case. In my 
opinion, on principle, there can be no dist- 
inction made between the two cases of simple 
and usufructuary mortgages.” 

In the same case Kendall, J., after referring 
to the following observations of the Madras 
High Court in Ramaswami Pattar v. Chinnan 
Asari, (1901) ILR 24 Mad 449, 

“The equity of redemption in a usufruc- 
tuary mortgage is only an intangible thing 
like a reversion and it can be trans- 

ferred by sale only by a registered instru- 
ment and not by delivery of the property” 
observed: 

“This view is supported by a reference to 
Williams on ‘Real Property’. With all res- 
pect to tlie learned Judges who e.xpressed this 
opinion, I would remark that in English law 
“what is generally understood by the term 
mortgage is a conveyance of land or other 
property as securit}' fdr the payment of 
money”, and the mortgagee has been held to 
be in law the ONvner of the mortgaged pro- 
pertj”. 

Sulaiman, Ag. C. J., took a different view. 
The majoritj' view has been followed in 
Phekii Mian v. Syed Ah', ILR 15 Pat 772 = 
(AIR 1937 Pat 178), 'Venkatasubbamma v. 
Subbay>’a, AIR 1964 Andh Pra 21, Tukaram 
V. Atmaram, AIR 1939 Bom 31 and Bhanwar- 
lal V. Dhulilal, ILR (1958) 8 Raf 572 = 
(AIR 1959 Raj 218). 

11. The possession of the property mort- 
gaged is delivered or contracted to be deli- 
vered to the mortgagee in an usufructuarj^ 
mortgage. (See Section 58 of the Transfer 
of Property Act). It is the possession of the 
property mortgaged that is delivered or con- 
tracted to be delivered, and not the posses- 
sion of any restricted interest in tire property. 
The mortgagee gets the propertj' under his 
exclusive phj’sical control. But his animus 
is to possess tlie propert}' not as full owner 
but only for the purpose of taking the usu- 
fructs and appropriating them in accordance 
with the stipulations in the mortgage deed. 
In other words, although the mortgagee h:K 
exclusive physical control of tlie property, his 
animus is to possess it only as mortgagee. 
Tlie mortgagor having lost possession of the 
property by the mortgage, when he later on 
sells the equity of redemption to the mort- 
gagee, what he really sells is the properh'. If 
the sale is ineffective to convey the proper- 
ty’ for any reason oilier than want of capa- 
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city of the mortmgor, the consent of the 
mortgagor implied in the ameement of sale 
which precedes the sale wffl terminate the 
relationship of mortgagor and mortgagee, and 
opdfate as a permission to the mortgagee to 
hold the property as owner. 

The principle is analogous to the one 
underlying the concept of traditio brevi 
manu, that is, by virtue of the agreement, the 
mortgagee who is in physical control of the 
property with a limited animus to possess it 
as mortgagee is permitted to hold it as owner. 
What happens is only a change in the animus 
of the mortgagee by virtue of the consent im- 
plied in the purported sale. If by the agree- 
ment, the mortgagee’s right in the property 
came to an end, the mortgagor would become 
entitled to possession at once, and if the 
mortgagor does not enter into possession, the 
mortgagee's possession would become adverse 
to the mortgagor. Sulaiman, Ag. C. J., said in 
ILR 50 All 986 = (AIR 1928 All 726) (FB). 

“The case, however, is different where a 
change in the character of the possession is 
brought about by an agreement between the 
parties or with dieir express consent, as dis- 
tinguished from a mere acquiescence. I do 
not see why, if both parties agree and intend 
that from a particular date die possession 
of the mortgagee over die property should 
cease to be that of a mortgagee and be ad- 
verse as against the mortgagor, such a change 
cannot be recognised or he effectual.” 

It is ficddous to talk of a delivery of pos- 
session of an intangible right like the equity 
of redempdon. Incorporeal possession of a 
right by a person other than the owner of 
the right means the de facto exercise by the 
person of the de jure right inhering in the 
oiraer. In the case of coporeal possession, 
one must actually enjoy or exercise the right 
in order to possess it. 

“But there is a sense in which possession 
of a right necessarily involves the exercise of 
die right in question. In diis sense I can 
be said to possess a right where I exercise 
a claim as if it were a right. There may be 
no right in reality; and when diere is a right, 
it may be vested in some other person, and 
not in the possessor. If I possess a way over 
another’s land, it may or may not be a right 
of way; and even if it is a right of way, it 
may be owned by some else, though possess- 
ed by me.” (See ‘Salmontl on Jurisprudence’, 
12th Edn., pages 291, 292.) 

12. Mffiatever might be the relevancy of 
the concept of adverse possession of equity 
of redemption as an intangible right in die 
case of a third party' claiming adversely to 
the mortgagor by receiving rent or michava- 
ram from the mortgagee in possession under 
a claim of right, I am not sure that a mort- 
gagee in possession to wliom an invalid sale 
of the property' was executed by the mortga- 
gor, should show diat he has been in adverse 
possession of the intangible right of the 
equity of redemption vesting in the mortga-i 
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[gor as a separate right in order to prescribe 
for title to the full interest of the property. 
|l think, what happens is only that the mart' 
gagee being in exclusive physical €»ntroI of 
|the property with the limitetl animus to pos- 
sess as a mortgagee enlarges his animus to 
Ipossess the full interest in the property with 
the consent of the mortgagor, implied in the 
agreement to terminate the mortgage, and to 
hold the property as owner. 

I agree with My Lord the Chief Justice 
that 1962 Ker LT 61 = (AIR 1962 Ker 
164) (FD) was correctly decided, and would 
dismiss the appeal with costs 

Appeal dismissed. 


AIR 1970 KERALA 310 (V 57 C 51J 
M MADHAVAN NAIR, J. 
Thiruvanchan Sankaran, Appellant v. Kuo* 
fipillai Amma Goun Amma and others. Res- 
pondents. 

Second Appeal No. 280 of 1966, D/- 16-1- 
1970 


Evidence Act (1872), Section 114 IVe- 
tutnption that possession goes with title — 
Applies to all Idnds of land. 

The presumption that possession goes with 
title is not limited to pjrhailar kinds of 
where proof of actual possession is impossible 
on account of the nature of land such m 
boundary land, forest land or submerged lancL 
The presumption applies to all kinds of Iwd 
and where tlie plaintiff proved his title but 
not any act of possession and the defendant 
did not prove possession except at some inter- 
vals witliin 12 years of suit, tlie nrcsumptioo 
that possession follows title will come into 
play. (1873) 20 \VR 25 (PC) & AIR 19^ 
SC 434 & 1D62 Ker LT 577, Relied on; 1966 
Ker LT 86 & 1966 Ker LT 93, Held no longer 
good law. (Paras 2, 6) 


Cases Refeiredi Climnological Paras 

(1966) 1966 Ker LT 86 = ILR (1966) 
f i^'er ftuDinnnra VaSf r. 

AchuUian Uniu 7 

(1966) 1966 Ker LT 93 “ 1968 Ker 

LR 183. Varfcey v. Joseph 7 

(1962) 1962 Ker LT 577 = ILR (1962) 

2 Ker 450, \'ajdhyanathaswamy v. 
Lakshmi Amma 2, 7 

(1958) AIR 1958 SC 43-1 (V 45) = 

1958 SCR 1 102, Kashi Bai v. Siidha 
Rani Chose 5^ 7 

(1948) AIR 1918 PC 76 (V 35) = 

1948 All LJ 221, Hafiz Mohammed 
Fafcli N.isib V. Sir Swamp Chand 
Ifukum Chand 7 

(1934) AIR 1934 PC 77 (\' 21) = 

61 Ind App 50, Mt. Alla Rakhi v. 

Shall MolunmiTiad Abdur Rahim 7 

(1873) 20 WR 25 = 14 Moo Jnd 
App 203 (PC). Riinieet Ram Panday 
V. Coburdhun Ram Panday 8 
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S. Bhoothalinga Iyer, for Appellant 
JUDGMENT: — This appeal is in a suit 
for recovery of landed property with inciden- 
tal reliefs. The Miinsif dismissed the suit 
finding the plaintiff to have failed to prove 
possession with herself or her predecessor 
within 12 years of the suit The Subordiaata 
Judge, on appeal, decreed the suit holding 
her to have given sufficient evidence to show 
her possession within 12 years prior to the 
suit. Hence this second appeal by the 1st 
defendant. 

2. Though the finding of the Subordinate 
Judge that “there is sumdeat evidence to 
show that the plaintiff has been in possession 
within 12 years prior to the date of the 
suit" was sijfBcient for decreeing lb© suit be 
has died Vaidhyanat hasw amy v. Lakshmi 
Amma, 1962 Ker LT 577 and observed “if 
the oi^ evidence on both sides is to be 
treated as enually unsatisfactory, the case 
should have been decided on the basis of 
the presumption arising from title". Coun- 
sel for appellant challenged that proposiUon, 
and canvassed its reconsideration. Counsel 
is not prepared to deny exisfence of a leg^ 
presumption of possession going along with 
title, but urges that such presumption would 
arise only in cases where proof of actual pos- 
session IS Impossible on account of the nature 
of tlie property os a forest land or a sub- 
merged land. To me it appears Uiat if there] 
exists a presumption of law tliat possession 

E >es with title it must apply to all kinds of 
od. That legal presumption cannot be] 
limited to lands of particular kinds any more 
than the legal presumption of paternity under] 
Section 112. Evidence Act, can be limited to 
people of particular communities. 

3. The evidence of a legal presumption 
that possession goes along with title cannot 
DOW be seriously doubted. It was ruled by 
the Judicial Committee of the Privy Council 
as early as in 1873 in Runjeet Ram Panday 
V. Goburdliun Ram Panday. (I87S) 20 IVR 
25 at p. 30 (PC). 

"Now the ordinary presumption wmiild bo 
that possession went with the title Tliat pre- 
sumption cannot, of course, be of any avail 
in the presence of clear evidence to the cont- 
rary; " 

4. The function of a preemption in law 
is staled in Salmond on Jurisprudence, 12lb 
Edn., page 73, thus: 

"This discordance between law and fact 
may come about in more ways than one. Its 
most frequent cause is the estalilishrrnmt of 
legal presumptions, whereby one fact is re- 
cognise by law as sufficient proof of an- 
other fact, whether ft is in truth suffident 
lor llu^ purpose or not. Such le^ presump- 
tions — PraesumpUones Juris — are of two 
kinds, being cither conclusive or reliuttable. 

A presumption of the first kind, sometimes 
called a praesumptiones jnris ct de jure, con- 
strains the Courts to infer the ex^ence of 
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one fact from the existence of another, even 
though this inference could be proved to 
be false. A presumption of the second kind 
requires^ the Courts to draw such an infer- 
ence even tliough there is no sufficient e\a- 
dence to support it, provided only that there 
is no sufficient evidence to establish the con- 
trary inference.” 

Proof of title is the condition when .only the 
presumption of possession can come to play 
and when it tlius comes to play it requires the 
Coiut: to find possession with the legal owner 
unless diere is sufficient evidence before it 
to find contrariwise. It follows that if neither 
party has adduced any evidence as to pos- 
session, then the presumption stands uncon- 
troverted and must govern decision on pos- 
session. 

5. The above proposition appears well 
affirmed in the decision of the Supreme 
Court in Kashi Bai v. Sudha Rani Chose, 
AIR 1958 SC 434, which concerned a suit 
for recovery of landed property' after fixation 
of intermediate boundary where there was 
no proof of the plaintiffs possession, and all 
the evidence was that in the period 1917 to 
1945 the defendant, the neighbouring oumer, 
had been in possession and enjoyment of the 
land, by working a coal mine therein, in the 
years 1917/1918, 1923 to 1926, 1931 to 
1933, 1939 to 1944 to date of suit in 1945. 
Title to the land was found -witli the plaintiff. 
The Supreme Court observed that during the 
intervals that the defendant did not show 
physical possession with himself, possession 
must be held to have reverted to the owner, 
and therefore the plaintiff has to succeed. 
The facts of the case and the inference drawm 
thereon, which are material for understanding 
the decision, are at paragraphs 4 and 7 of 
the judgment, which may be quoted with 
advantage here. 

“(4) On 24th March, 1945 Brojendra Nath 
Chose, Vishwa Nath Prasad and Nagendra 
Nath Bose respondents 1-3 as plaintiffs 1-3 
brought a suit (Suit No. 16 of 1945) against 
Sreemathi Kashi Bai, defendant 1, now ap- 
pellant and against Manila! Becharlal Sengvi 
defendant 2 now respondent 10 for fixation 
of the intermediate boundary and for posses- 
sion of the area trespassed upon by tlie de- 
fendants and for compensation for coal ille- 
gally removed by the latter and also for an 
injunction. Tliey alleged that the defendants 
had wrongfully taken possession of the area 
in dispute shown in the map attached to the 
plaint and had illegally removed coal from 
their mine. The defendants in their written 
statement of 29th June, 1945, denied the al- 
legations made by the plaintiffs. Tiiey plead- 
ed that the area in dispute was acquired by 
Nanji Kliongaqi and Lira Baja and had been 
worked by them and they had been in sole, 
exclusive, unintemipted and undisturbed 
possession of the area openly to the know- 
ledge of the plaintiffs in that suit and had 
therefore acquired title by adverse possession. 
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The claim of ownership which they had set 
up as a result of acquisition from Bennett 
and Bellwood was negatived by the Courts 
below and is no longer in dispute before us, 
the sole point that survives being one of ad- 
verse possession. 


(7) On behalf of the appellant the learned 
Attorney-General submitted that the caiTjung 
on of the mining operations in the area in 
dispute even tliough intermittent as found hy 
the Courts below could only lead to one in- 
ference tliat the possession of the area as weD 
as of the mine was of the appellant and as 
she had prescribed for the requisite period of 
12 years, her possession had matured into 
o%vnership by adverse possession. In our 
opinion the operations carried on by the ap- 
pellant were inconsistent with the continu- 
ous, open and hostile possession or with the 
assertion of hostile title for the prescribed 
period of 12 years necessary to constitute ad- 
verse possession. It was contended that for 
the purpose of adverse possession in regard 
to a coal mine it was not necessary that it 
should have been worked for 12 years con- 
tinuously and it was sufficient if the appel- 
lant had carried on mining operations for a 
period of 12 years even w'flj Jong stoppages 
as in the instant case. But we are unable 
to accept this contention. Even though it 
may not be necessary for the purpose of esta- 
blishing adverse possession over a coal min- 
ing area to carry on mining operation conti- 
nuously for a period of 12 years, continuous 
po.sse.ssion of the mining area and the mine 
would be a necessary' ingredient to establish 
adverse possession, ttffiat has been proved 
b)' the appellant is tliat the two inclines 
opened by' Bennett were worked in 1917 or 
1918 by the predecessor in interest of the ap- 
pellant, there were no mining operations till 
1923 when they' xvere restarted and were con- 
tinued till 1926. The operations ceased in 
1926 and were recommenced in 1931 and 
carried on till 1933 when they ceased again 
till 1939 and whether they’ were carried on 
in 1939 or not is not quite clear but there 
were no operations from 1939 to 194-1 when 
they were recommenced by' the appellant. 
During the period when there were no 
mining operations no kind of possession of tlio 
appellant has been proved and thus the pre- 
sumption of law is not rebutted that during 
the period when the operations had ceased to 
be carried on the possession would revert to 
the true owner.” 

Tire above dictum shows clearlv that, when 
the plaintiff has proved his title hut has not 
proved any’ act of possession at any' time 
within 12 y'ears of the suit, and the defen- 
dant has not proved possession with himself 
except at some inlers'als within 12 years of 
the suit, the presumption that possession fol- 
lows title comes into play in aid of the title- 
holder. It is as if the question is not whe- 
ther the plaintiff xvho has proved hi.s title has 
proved his possession also, but whether the 
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defendant bad proved possession with iumself 
for all the 12 years preceding the suit. In 
other words, the presumpb'on acts as piima 
fade proof of possession of the person who 
has proved title to immovable property. 

6. I am afraid that the contention that 
the presumption applies only to cases of im- 
possibility or actual possession as with forests 
or submerged lands involves a fallacy. Law 
never insists or erpects an impossible thing 
to be done. If, on account of the nature 
of the property, possession cannot be prov- 
ed, it is too mudi to say that law ecrpects any 
proof of actual possession, as would be the 
case when the presumption is drawn and 
onus is cast on the contestant to rebut it. It 
follows that in the case of such properties, 
possession is irrelevant and rights have to bo 
adjudged only on the basis of title. 

7. Counsel urged that the reversal In 
Ponnamma Vally v. Acbuthan Unni, 1966 Eer 
LT 86 of my dictum in 1962 Ker LT 577 
applying the presumption to cases of boon- 
da^ disputes really amounts to a negation 
of the presumption to such and similar 
cases. The ar^ment appears to have some 
force and merits eraaunation. Thoudi I 
have doubted la Varkey v. Joseph, 1966 Ker 
LT 93 the correctness of the aboveaaid rever- 
sal, notlung further seems to have been said 
on the question, as so later pronouncemeot 
has been dted before me. 

In the UndtatioQ Act; 1908, Article 143 
prescribe for a suit for recovery of 
vable property a period of hmitaCoo of 13 
years from date of dispossessioo or cwCOTt^ 
nuance of possesrion by the plamtiu. and 
Section S of the Act directed every suit in- 
stituted after the period of liniitatjon to bo 
dismissed although limitation has not been 
set up as a defence. On these provisions, the 
Courts held that the plaintiff in wery 
is bound to show his suit to be within time 
and that Article 142 reguired the plaintiff 
in a suit for recovey of possession of laud 
to show that he bad possession of the land 
wnthin 12 years of the suit But thwo nut 
nothing in the Section or the Article to indi- 
cate that, in the discharge of such onus, the 
plaintiff is not entitled to rely on the legal 
presumption that arises from proof of titlo 
to the land. If on proof of title a legal pre- 
sumption of possession with him arises, that 
is verily prima fade proof of possession. The 
boot then be on the leg of the defen- 
dant to controvert it This aspect appears 
to have been overlooked by many a learned 
judge in decisions, and thab in spite of 
the pronouncement of the Pri^ CouocQ in 
a suit to recover lands in hit. Allah IlakhI 
V. Sh^ Mohammad Abdor riahi/n. AIB ISM 
PC 77 at p. 81 = 61 Ind Am 50 that 
where there is no doubt that the title to tho 
lands was in the plaintiff the onus was on 
the defendant to prove the adverse posses- 
sion relied on. The foTlo%ving observation 
the Privy Council in Hafiz hloEiammed Fateh 


N^T) V. Sfr ffwarnp Chand Hnkom Chand, 
AIr 1948 PC 76 at p. 80 is also pertinent 
here: 

***1110 proper test to be applied in a case 
of this nature is whether the pr^ecessoa 
of the plaintiff, for a period of 12 years or 
toore exercised such dominion over the pro- 
perty in suit as to Justify the inference of fact 
ih^t they were in possession of the whole. 
It was not necessary that they should prove 
o^nnatively that their prede<wsors had ac- 
tually been in physical possession of every 
square inch of his land, but it should have 
Wen considered whether the acts of posses- 
sion which had been proved would legiti- 
m-itely show that tho predecessors of tho 
pkrintiff had enjoyed dominion over this pro- 
perty in the manner in which such domi- 
nion is normally exercised. Their Lordships 
agree that this is the correct test to apply.” 
In my opinion, the above observation of the 
ftivy CbuDcif applies well to a sm't fa seftfo 
a boundary dispute, where title to the res- 
P^rtive lands (survey numbers) is admitted or 

E ed. The presunmtion of possession fcA; 

ng title must discharge the onus, if at alL* 
on the plaintiff to prova -his possession ma 
th^fore the decision has to rest "on title 
unless the defendant proves his prescriptive 
title by adverse possession in regard to the 
eotsoached area."* (See 1962 Ker LT 577 
at p. 586). It is unfortunate that the above 
Return happened to be reversed In 1966 Ker 
LT 86. It is fortunate that Article 142 of the 
^ftillation Act, J90S, which gave rise to 
^Tisions that ignorra the presumption of 
possession following title, has been ondtted 
™ the new Limitatioa Act, 1963. However, 
to the light of the dear pronouncement of the 
Supreme Court on the operation of the pre- 
sumption in AIR 1958 SC 434, cited above, 

I do not see any ground for reconside ratio n 
©I jny views expressed in 1962 Ker LT 577. 

h. In the result, I accept the decision of 
the Subordinate Judge as right. second 

apixsal fails and is dismissed hereby. 

No leave. 

Appeal dismiss^ 


Am 1870 KERALA 512 (V 57 C 52) 

M. MADHAVAN NAIR AND 
P. NARATANA PILLAL JJ. 

^ei Beets, Petitioner V. hL A. Urmese 
anej another. Respondents. 

fJrigtoal Peta. No. 4564 of 1963, DA 
5 - 8 - 1969 . 


(a) Constitntion of India, Article 220 -~ 
t© issue^ writs •— Writ of quo warranto 
“ Rules relating to eppointmenf not haring 
ton* of law ~ Molation of, cannot snstala 
— (Constitution of India, Article IC2). 
A motion for a writ of quo warranto to 
gu^stiaa the a ppointment of a Ilonorary 

i^/E.'^794/70/MKS/C ' 
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Medical Officer on the ground that in mak- 
ing the appointment the Govt, had acted in 
violation of the Rules relating to such ap- 
pointments appended to G. O. Ms. 665 dated 
4-9-195S (Kerala) cannot succeed because 
those rules which can be traced only to the 
executive power of the Government under 
Article 162 cannot be regarded as laws or 
to have the force of law. Since the Gov- 
ernment by virtue of its powers under Arti- 
cle 162 read with List II, Entry 41 in the 
7th Schedule is competent to create a post 
and to fill it by a competent person the ap- 
pointment is not ultra xdres. AIR 1967 SG 
1753 & AIR 1966 SC 1942 & AIR 1955 SG 
549, Rel. on. (Para 


(1955) AIR 1955 SC 549 (V 42) = 

1955-2 SCR 225, Ram Jawaya 
Kapur V. State of Punjab 5 

(1955) AIR 1955 SC 789 (V 42) = 

1955-2 SCR 517, The Tropical 
Insurance Co., Ltd. v. Union of India 0 

M/s. Manuel T. Paikaday and A. C. Jose, 
for Peb'fa'oner; M/s. S. A. Nagendran and 
N. N. D. Pillai, for Respondent No. 1. 

MADHAVAN NAIR, J.;— This petition 
has been moved by a medical graduate 
against an Honorary Medical Officer, and is 
for the reh'efs: 

“ to issue a writ of quo warranto 

against the 1st respondent, and 


(B) Constitution of India, Article 226 — ' ({) Declare that the post that the first res- 

Power to issue writs — Procedure — New pondent now claims to occupy in the General 
grounds — Motion for writ of Quo Wan- Hospital at Emakulam is vacant; 
ranto — Illegality of appointment on the (ii) Order the ouster of the first respon- 
ground of contravention of Article 16 not dent from such office and restrain him from 
put forward in the petition — It cannot be exercising any functions or duties relating 
urged at the final hearing of the petition, to such office; 

AIR 1955 SC 785, ReL on. (Para 6) (iii) 

■> (C) Constitution of India, Article 226 — ' ' (iv) all such other consequential or 

Power to issue writs — Quo Warranto — ancifiary reh'efs as may be deemed just and 
Person not an aspirant to the post cannot necessary in the circumstoces of the case; 
challenge appointment as contravening Arti- and allow this wnt petition with costs”, 
cle 16. AIR 1960 SC 384 and AIR 1962 Rehef No. (iii) has been witlidrawn and the 
SG 1044, ReL on. (Constitution of India, State of Kerala, who was originally implead- 
Article 16). (Para 6) ed as the 2nd respondent to this motion, has 

_ , been removed from the party array bv the 

(D) Con^tubon of India, Article 226 — » petitioner as per C. M. P. No. 46 of 1969, 
Power to issue writs — Quo Warranto — which was allowed by the Court on January 
Order of appointment though violating Arti- g, 1969. However, we have heard the 
cle 16 constitutes suffident answer to motion learned Advocate-General as arm'cus curiae 
for writ — Reason is possession of puhlio Jq the matter, 
office under government order is not usurpa- 
tion of office for which alone Quo Warranto 2. The allegations in the motion, relevant 
lies — Hence ground under Article 16, to the reliefs now urged, are thus: 

though it may be heard in motion for certio- “ the Government had .... declar- 

rari or prohibition cannot be heard in Quo ed on September 24tb, 1968, that the 

Warranto. AIR 1969 SC 302, ReL on; AIR Tart-rime Honorary service is stopped alto- 
1963 Madh Pra 17, Disting. (Para 6) gather all over the State with effect from 1st 

October 1968 this ending of the part- 

Cases Referred: Chronolo^cal Paras time honorary service had long since become 

(1969) AIR 1969 SC 302 (V 56) = expedient in the light of the fact that it had 

1969-1 SCR 351, Abdul Rahiman been started for the sole reason that at the 

Klian V. Sadasiva Tripathi B time there were no sufficient number of qua- 

(1967) AIR 1967 SC 1753 (V 54) = lified medical personnel available for appoint- 

1967-S SCR 636, G. J. Fernandez ment in regular Government service 

V. The State of Mysore B This state of ‘paucity of qualified medical 

(1966) AIR 1966 SC 1942 (V 53) = personnel for appointment in Government 

1966-3 SCR 682, B. N. Nagarajan service’ however rapidly disappeared, and 

V. State of Mysore B there are already more than 140 qua- 

(1965) AIR 1965 SC 491 (V 52) = lified medical graduates of tlie State wailing 

1984-4 SCR 575, The University of for appointment and a further about 60 more 

Mysore v. C. D. Govind Rao 0 such hands would be finishing their House 

(1963) AIR 1963 Madh Pra 17 (V 50)= Surgeoncy’ this month and joining this army 

1963 Jab LJ 666, Narayan Keshav of unemployed medical personnel. In the 

• Dandekar v R. C Rathi 8 face of this situation the Government can 

(1962) AIR 1962 SC’ 1044 (V 49) = have absolutely no just cause or lawful right 

1963-1 SCJ 106, Calcutta Gas Co., or legal authority to appmnt any more Mch 

Ltd. V. State of West Bengal 6 honorary and part-time officers m any of its 

(1960) AIR 1960 SC 384 (V 47) = hospitals or medical insHtutions in tlie State. 

1960-2 SCR 311, All India Station Any such appointment if made w'll therefore 

^Tasters’ and Assistant-Station Masters' be illegal ana ultra vir^ of its powers under 

Association v. General Manager, Cen- law, as well as it would be maJa fide, and a 

tial R.oilway 6 manifest abuse of, or fraud on power. Never- 
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theless it is seen claimed by the first res- 
pondent that he has again been re- 

appomfed to continue for another 

term as a part-time honorary medical ofEcer 

m the General Hospital Emalculam 

Indeed, apart from the position that the Gov- 
ernment has now no authority under law to 
make such appointment as has already been 
indicated above, any such appointment could 
ever be validly and honestly made only in 
stnct accordance with the existing rules and 
notifications expressly laying do%vn the proce- 
dure governing such appointments, namely 
the rules published as appendix to C O. 
MS 665 dated 4th September, 1963, of the 
Health and Labour (A) Department, Govern- 
ment of Kerala This has not been done in 
the case of the 1st respondent’s alleged ap- 
pomfment, although he appears to be still in 
actual possession of the office in question. 
He is therefore m such possession of me office 

illegally and as a mere usurper; * 

The respondent has produced the Govern- 
ment Order dated 10-10-1963 by which he 
has been appointed as Honorary Medical 
Officer at the General Hospital, Ernakulam. 
It IS signed Iw the Deputy ^retary “By 
order of the Governor". That order shows 
that only two posts of Honorary Medical 
Officers have been created by Government in 
1968, and the respondent and another, whose 
appointment is not in challenge here, were 
appointed thereto. 


3. The scope of enquiry in a motJoo fw 

? uo warranto has been indi«ted by the 
iipreme Court in Tlie t/niversily of Myswe 
V C. D. Govioda Rao. AIR 1865 SC 491 
thus: 


• the procedure of quo warranto 

confers lunsdictioo and authority on the judi- 
ciar^’ to control executive action in die matter 
of making appointments to public offices 
against llie relevant statutory provisions, it 
also protects a atizen from being depnved 
of public office to which he may Iiave a nghl, 
It would thus be seen that if these proceed- 
ings are adopted siib)ecl to the conditions re- 
cognised in lliat behalf, thw tend to protect 
the public from usurpers or public office; io 
some cases, persons not entitled to public 
office may be al/owed to occupy them and 
to continue to hold them as a result ‘of the 
connivance of the executive or with its active 
help, and in such cases, if the junsdictHn) 
of the Courts to issue wnt of quo warranto 
is properly inrx>ked, the usurper can be oust- 
ed aiw the person entitled to the post al- 
loxxod to occupy it. It is thus clear that 
before a citizen can claim a wnt of quo war- 
ranto, he must satisfy the Court, infer alia, 
tlut the office in question is a public oPlce 
and is held by a usurper without legal autho- 
rity, and tint necessanly leads to the enquiry 
as to whether the appointment of the said 
alleged usurper has bera made in accordance 

with law or not In fact, in issuing 

the writ; the High Cijurt has made certaia 


olKcrvations which show that the High Court 
applied tests which would legitimately be 
applied in the case of writs of certiorari. la 
me judgment, it has been observed that tke 
error in this case is undoubtedly a manifest 
error. That is a consideration which is more 
gennane and relevant in a procedure for a 
wnt of certiorari. What the High Court 
should have considered is whether the ap- 
pointment made by the Chancellor had con- 
travened any statutory or binding rule or 
ordinaDce. “ 

4. Quo warranto is only information ts 
to the authority of the respondent to hold 
a substantive public office. When the res- 
pondent has produced in Court the Govern- 
ment Order appointing him to the office, tie 
Court has only to enquire if the appomt- 
moit is in violation of any statutory provision 
on the matter. It has been alleged by tie 
petitioner that the respondents appointment 

was not “in strict accordance wntn 

the rules published as Appendix to G. 0. 
MS. 665 dated 4th September, 1953.“ ThVSe 
rules do not refer to applications being invir- 
ed or entertained for appointment; but pro 'S; 
vide for reeommenclaf/on by a committre for 
appointment as Honorary Medical Officers. 
The rules are published m the Kerala Gazette 
dated lOtli Scptemlicr, 1903, along with 
G. O. MS. 665. to which it is appended, and 
a form of application. That C. O. invited ap- 
plications in the form given for appointment 
as Honorary Medical Officers to he submitted 
before 15-9-1903 and it is stated at the bar 
tliat 99 inclusive of the present respondent 
were then appointed. 

The question material Is whether the rules 
appended to that G. O. detailing the terms 
and conditions of service of tlie Honorary 
Medical Officers are statutory Rules. Obvious- 
ly, and admittedly, they are not. The con- 
tention is that the rules having been Iratncd 
by the Government by virtue of its xwwers 
under Article 162 of the Constitution, must bo 
l.ikeo to liave the force of law, and tlicra- 
fore an appointment made without conlonnity , 
tAervrwiifA still entitle a al qtnr warrawAs. 

We find little force in this argi>ment. In 
C. J. Fernandez v. Slate of Mysore, AIR 
1967 SC 1753 the Supreme Court has ob- 
served; 

“Learned counsel for llie appellant Is un- 
able to point out any statute under which 
these instructions in the Code were framed. 

But his contention is that they are 

roles issued under Article 162 of the Qmsti- 
tution. Nmv Article 162 provides that ‘exe- 
cutive power of a State srmll extend to the 
matters with respect to which the legislature 
of the State has power to male laws’. This 
Article in onr opinion merely indicates the 
scope ol the executive power of the State; 
it does not confer any power on the State 
Goxernment to issue rules tliereiinder. As ■ 
matter ol fact wherever the Constitution en- 
visages issue of rules it has so provided ia 
speaGe terms. We may, for example, refer 
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to Article 309, the proviso to which lays 
down in specific terms that the President or 
the Governor of a State may make rules 
regulating the recruitment and the conditions 
of service of persons appointed to services 
and posts under the Union or the State. We 
are therefore of opinion that Article 162 
does not confer any power on the State Gov- 
ernment to frame rules and it only indicates 
the scope of the executive power of the 

State We are therefore of opinion 

that instructions contained in the Code are 
mere administrative instructions and are not 
statutory rules. Therefore even if there has 
been any breach of such executive instruc- 
tions that does not confer any right on the 
appellant to apply to the Court for quash- 
ing orders in breach of such instructions.” 

5 . Counsel for petitioner contends that 
the Government can act and therefore ap- 
point respondent to a public office only under 
a, law and that therefore the Rules under 
which the respondent is appointed must have 
been intended and must be reckoned to have 
the force of law. In B. N. Nagarajan v. 
State of Mysore, AIR 1966 SC 1942 the 
Supreme Court has observed: 

“First it is not obligatory under proviso to 
Article 309 to make rules of recruitment etc., 
before a service can be constituted or a post 

created or filled Secondly, the Stale 

Government has executive power, in relation 
to all .matters wth respect to which the legis- 
lature of the State has power, to make laws. 

It follows from this that the State Govern- 
ment %vill have executive power in respect of 
List II, Entry 41, State Public Services. It 
was settled by this Court in Ram Jawaya 
fCapur V. State of Punjab, AIR 1955 SC .549, 
that it is not necessarj'' (hat there must he a 
law already in existence before the executive 
is enabled to function and that the powers 
of the executive are limited merely to the 
carrying out of these laws. We see nothing 
in terms of Article 309 of the Constitution 
which abridges the power of the Executive 
to act under Article 162 of the Constitution 
without a law”. 

It is obvious that Qie Rules in quesHon, 
which are not traced to any statute but only 
to the executive power under Article 162 of 
the Constitution, cannot be regarded as laws 
or to have the force of law. The allegation 
tliat the respondent’s appointment is in con- 
travention of niles hawng force of law has 
therefore to be overruled. 

If the Rules have no force of law and are 
only administrative instnicHons, their viola- 
tion will not sustain a vnit motion under 
ArHcle 226 of the ConstituHon. Ext. P-I 
shows clearly that the Government had on 
October 16, 196S, sancHoncd the appoint- 
ment of the re.spondent as an Honorarv' Medi- 
cal Officer in the General Hospital, Emaku- 
1am. This petition is filed on 24lh October, 
1968, for information ns to Ins appointment. 
The challenge delivered to the appointment 
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as not warranted by law fails. As the Govern- 
ment by virtue of its powers under Art. 162 
read with List II, Entry' 41 in the VII Sche- 
dule, is competent to create a post and to 
fill it by a competent person, it cannot be 
said that the respondent's appointment is 
ultra vires, and this motion for a writ of quo 
warranto has also to fail. 

6. Counsel contended that whenever a 
post in public service is created and filled, 
the Government is bound to observe die pro- 
visions of Article 16 of the Constitution and 
advertise an invitation for applications there- 
to, which has not been done in this case and 
therefore the respondent’s appointment is 
illegal. Such a case has not been put forth 
in this petition, and therefore cannot be 
urged at the final hearing thereon. Vide: 
The Tropical Insurance Co. Ltd. v. Union of 
India, AIR 1955 SC 789. 

Secondly, a challenge to a particular ap- 
pointment as contravening Article 16 of the 
Constitution cannot be urged by one who was 
not and is not an aspirant to the post. Re- 
ferring to ArHcle 16 of the ConsHtuHon, in 
All India StaHon Masters' and Assistant 
StaHon Masters’ AssociaHon v. General 
Manager, Central Railway, AIR 1960 SC 384 
the Supreme Court has held: 

“Equality of opportunity in matters of em- 
ployment can be predicated only as between 
persons, who are either seeking the same em- 
ployment or have obtained the same em- 
ployment”. 

In Calcutta Gas Co., Ltd. v. State of West 
Bengal, AIR 1962 SC 1044 the Supreme 
Court has pointed out: 

“The right that can be enforced under 
Article 226 also shall ordinarily he the per- 
sonal or indiwdual right of the petiHoner 
himself, though in the case of some of the 
writs like habeas corpus or quo warranto tiiis 
rule may have to be rela.xed or modified”. 

The petiHoner wanted an appointment and 
has been appointed only as a regular Medi- 
cal Officer in the Health Service, and not as 
an Honorary' Medical Officer. He cannot 
claim to be personally aggrieved by' the res- 
pondent’s appointment to a post to which ho 
was no a.spiranL 

Counsel for peHHoner contends that the 
requirement of a personal interest to sustain 
a writ moHon does not extend to motion for 
quo warranto, which is the case here. We 
are afraid that challenge of an order under 
ArHcle 16 of the Con.sHtiiHon cannot bo 
heard in a motion for quo warranto: it can be 
heard in a motion for certiorari or prohibi- 
tion. 'The scope of a quo warranto is very 
limited, namely', whether the appointment of 
the respondent is by a proper authority' and 
in accordance with law if there Ls an express 
statute governing such appointment. Tlio 
argument that w'hat cannot be urged for other 
writs can well be urged for a writ of quo 
warranto, and therefore the denial of equa- 
lity under Article 16 wiiich llie peHHoner 
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could not have urged in a motion for certin* 
lari or prohibition can be urged in the pre- 
sent motion for a quo warranto, is not war- 
ranted by the nature of the procedure pomt- 
ed out by the Supreme Court (AIB 19^ SC 
491) and has to he rejected. 

Counsel tor petitioner cited Narayan 
Keshav Dandekar v. R. C. Rathi, AIR 1963 
Madh Pra 17 where reference has been made 
to a violation of Article 16 of the Consti- 
tution as a ground for issuance of a writ of 
quo wa rr a nto. In that case their Lordships 
of the Madhya Pradesh High Court have 
found the impugned appointment to have 
been made in contravention of “Section 58 
of the Madhya Bharat Municipal Corpora- 
tion Act," and that itself necessitated the 
issuance of a quo warranto. Their Lordships 
went further to point out other defects in 
the impugned appointment and observed 
that it violated Article 16 of the Conslihi- 
tion and ultimately concluded the tudgmenf 
by issue of a quo warranto. In our opinion, 
that decision cannot be a precedent for issu- 
ance of a writ of quo warranto for mere 
contravention of Article 18 of the Constitu- 
tion. 

Id Abdul Rahimaa Khan v. Sadasiva Tri- 
palhi, AIR 1969 SC 802 the Supreme Court 
nas held a contract with the State not com- 
plying with Article 299 of the Coostitutwo 
and therefore unenforceable against the State 
to be a contract disqualifying the contactor 
from standing for election to the legislature 
That is clear precedent that what is not in 
conformity with provisions of the Constitu- 
tion cannot be ignored for all purposes. A 
Government Order not conforming with 
Article 16 of the Constitution may be <nmh- 
ed by a certiorari but may be a sufuarot 
answer to a quo warranto. Possession of _a 
pubh'c ofBce under a Govenunenl order is 
not usurpation of office, for wluch alone quo 
warranto lies, and even if the C^vernmcnl 
Order is violative of fundamental rights it 
will not be void, though quashable by a writ 
of certiorari. 

7. In view of onr conclusions above. It 
Is unnecessary to refer to the other citations 
made by the learned advocate for the peti- 
tioner for the proposition "that an executive 
action hie an appointment to a new office 
made in violation of the guarantees of equal 
opportunity confened by Article 16 of the 
Constitution is not in accordance with law 
and therefore illegal and void incaiMble of 
|up^>orting tiie occupation of a public office 

8. The petition is found to be without 
force and is hereby dismissed. We make no 
order as to costs on this motion. 

Petition dismissed. 


AIR 1970 KERALA 310 (V 57 C 53) 
MADIIAVAN NAIR AND KRISHNA- 
MOORTHY IYER, JJ. 

Madhavan Pillai, Appellant v. Mrs. Kathe- 
rine M. Pillai, Respondent 

A. S. No. 108 of 1969, D/- 27-2-1970 
against order of Addl. Dist Cou^ Emakulam 
in O, P. No. 1 of 1966. 

Divorco Act (1869), Section 22 ~ Judicial 
separation — - Decree for on ground of cruel- 


Where the husband deposed and proved 
that the wife attempted to stab him and on 
another occasion threatened to kill him 
by poisoning, that she attacked him vvith a 
rath stool at midnight and was saved by 
his driver, that she poured Kerosene oil on 
his trousers which were set fire to and 
thrmvn on him and that on one night he was 
locked out and compelled to go to a hotel 
with only the banian and underwear he was 
wearing: 

Held the husband was entitled to a decree^ 
for judicial separation — Test laid do%vn by 
Lord Pearce in Collins v. Collins, (1063) S f 
AU ER 066. adopted. (Para 24).' 

Cases Rrfmed; Clironological Paras 

(1964) 1964-3 All ER 4W =» 1961-1 
WLR 1085, Le Broeg v. Le Droeg 12 
(1963) 1963-2 All ER 994 w 1964 
AC 698. Williams v. Williams 12 

(1963) 1063-2 All ER 066 = 1964 
AC 644, GoUlns v. Collins 12, IS, 

16 

(1952) 1052-2 All ER 584 « 1953 
AC 124, V. King 
(1952) 1952 AC 525 = 1952-1 AD 
ER 875. Jamiesan v. Jamiesan 
(1950) 1950-2 All ER 398 » 1931 
P 38, Koslefsky v. Rislefsky 
11947) 1 All EB 379 « 176 LT 341, 

Bucfaler v, Buchler 

(1897) 1897 AC 395, Russell v. Russell 
T. N. Subnunoaia Iyer, for Appellant; K. 
Chandrasekhaian, for RespondenL 

KJUS7m.iMOOnTHT lYEn, It The htti- 
band aged 62, who is a Hindu, petitioned 
for judicial separation against his svife aged 
48. who is a Roman Catholic Christian, on 
mounds of cruelty and adultery. The wife 
draied the allegations. The additional Dis- 
trict Judge. Emakulam dismissed the petilioa 
Cndlag that the husband not proved 

both the grounds. The appeal is hied against 
the said decision. 


12 


12 


14 


17 


2. The parties were married In Delhi on 
the 22Dd day of April, 1948 before the Re- 
gistrar of Marriages under the provisions of 
the Christian Marriage Act. There are three 
dauglilers bom to them after their marriage 
and they are Sudha, Geeta and Uma aged 
16, 14 and 8 years. 

3. At the time of marriage the hrrsband 
was Deputy Controller of Rubber in the 
Government of India. Towards the end of 
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April, 1948,. the ■wife left for her native place 
at Tri'vandrum. The husband was in Delhi 
till the beginning of 1949 when he was 
transferred to Calcutta where the wife joined 
him. They were residing in Calcutta as 
husband and wife till the end of 1951, when 
the husband resigned the Government job 
end joined Dunlop Rubber Company at 
Kottayam. The parties were residing in 
Kottayam till the middle of 1955. Tlie office 
of Dunlop Rubber Company was thereafter 
shifted to Cochin and the parties were from 
1956 residing in Emalculam. 

4. The husband’s case is that from 1959 
onwards the wife was conducting herself to- 
wards him with great harshness and cruelty 
end frequently abusing him in the coarsest 
and most insulting lan^age, that she has on 
some occasions physicEilly assaulted him, that 
on several occasions she had locked him out 
of the house compelh'ng him to take resi- 
dence in hotels at Emakulam, that on account 
of her frequent ■violent outbursts he had to 
admit the children in St. Teresa’s Convent 
in Emakulam, that before the date of the 
petition she had left him and has been stay- 
ing in Trivandmm where she is li'ving in 
adultery, that her beha'viour subjected to him 
to frequent emotional upsets which has caused 
an abnormal increase in his blood pressure 
and that it is not possible for him to endure 
her any more. 

5. While denying the allegations of the 
husband, the svife stated that the husband 
is addicted to alcoholic drinks, he used to 
return home late hours in the night and 
aljuse her and children and sometimes even 
beat her, that he used to stay on some nights 
in hotels for boozing and that the children 
have been admitted in the Convent to im- 
prove them in their studies. ’The wife would 
allege that the husband stayed wth her in 
Trivandrum for three days in Seotember, 
1966 when he had sexual relationship with 
her. 

6. In a rejoinder, the husband has denied 
his staying with the wife for three days in 
September, 1966 and stated further that nor- 
mal marital life with the wife had been im- 
possible since 1959. 

7. 'The learned counsel for the husband 
fairly conceded before us that the evidence 
regarding tlie plea of adultery^ is very meagre 
and that he is ■witlidrawing the said aver- 
ment. He tliereforc confined his attack to 
the finding of tlie learned Judge that cruelty 
has not been proved. 

8. Though tliere was some dispute in the 
trial court, it was agreed before us that the 
pro\isions of the Indian Divorce Act {TV of 
1869) apply to the parties and_ tlie appeal 
was argued on that basis. Sections 22 and 
23 are tlie relevant prosisions. 

9. Section 22 reads: 

"No decree shall hereafter he made for a 
divorce a mensa et toro but the husband or 
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■wife may obtain a decree of judicial separa- 
tion, on Ae ground of adultem or cruelty, 
or desertion without reasonable excuse for 
^o years or upwards, and such decree shall 
have effect of a divorce a mensa et toro 
under the exisfing law, and such other legal 
effect as hereinafter mentioned”. 

10. Section 23 reads: 

“Application for judicial separation on any 
one of the grounds aforesaid may be made 
by either husband or -wife by petition to the 
District Court or the High Court; and the 
Court, on being satisfied of the truth of the 
statements made in such petition, and that 
there is no legal ground why the application 
should not be granted, may decree judicial 
separation accordingly.” 

11. Section 7 of the Indian Divorce Act 
requires Courts in India to give relief sub- 
ject to the pro'visions of the Act on tlie prin- 
ciples and rules which are as nearly as may 
be conformable to the principles and rules 
on which the English Divorce Courts for the 
time being act and give relief. 

12. No decided case either in England 
or in India has ever attempted to give a 
comprehensive defim'tion of the term “cniel- 
ty'” in Matrimonial cases. The word is not 
defined in the Indian Divorce Act. The term 
“cruelty” is a word which should take its 
meaning from the context. In Jamieson v. 
Jamieson, 1952 AC 525 Lord Tucker in the 
course of his speech pointed out: 

• “ Judges have al%vays carefully re- 

frained from attempting a comprehensive 
definition of cruelty for the purposes of 
matrimonial suits, and experience has shown 
the wisdom of this course. It is in my ■view 
equally undesirable — if not impossible — by 
judicial pronouncement to create certain cate- 
gories of acts or conduct as ha^ving or lack- 
ing the nature or quality which render them 
capable or incapable in all circumstances of 
amounting to cruelty in the cases where no 
physical ■violence is averred.” 

Agreeing ■with the above passage Lord Pearce 
observed in Collins v. Collins, 1963-2 All 
ER 966 at p. 992: 

“But cruelty is a question of fact and 
degree, and no legal formula can resolve its 
peculiar problems. It would no doubt sim- 
plifv decisions in accident cases if the law 
evolved a legal principle that all driving over 
forty m. p. h. is negligent and that no driving 
under that speed could be negligence; but 
such a principle would be an evasion of the 
court’s duty to decide the ouestion of fact 
So too with cruelty cases which depend on 
an even wider variety of matters tlian negli- 
gence cases. The particular circumstances 
of the home, the temperaments and emotions 
of botli the parties and their status and tlieir 
way' of life, their past relationship and al- 
most every’ circumstance that attends the 
act or conduct complained of may all bo 
relevant” 
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(1963) 2 All ER 994. In other tsases the 
state ol his mind is material and may be 


318 Ker. (Prs. 12-14] 

Lord Reid in King v. King, 1952-2 All ER 

at p 598 observed: 

“I do not intend to try to define cruelty. 

I doubt whether any definition would apply 
equally well to cases where there has been 
physical violence and to cases of nagging, or 
to cases where there has been a deliberate 
intention to hurt and to cases where tempe- 
rament and unfortunate circumstances have 
caused much of the trouble." 

Hannan, L. J., in Le Broeg v. Le Broeg, 
1964-3 All ER 464 which is a decision of 
the Court of Appeal said; 

"Counsel for the respondent husband cod- 
ed his address with the ivords- " ‘Cruel’ means 
‘cruer." With that I agree I think, more- 
over, that ‘cruel’ is not used in any esoteric 
or ‘divorce court’ sense of that word, but 
that the conduct complamed of mu^ be 
something which an ordinary man or a jury 
—I suppose this court sits as a fury— would 
describe as ‘cruer if the story were fully 
told 'There need not be bloivs. (There is 
no question here now of blows). ‘There need 
not be any physical force used (there can 
be words which would be much worse than 
blows with a saucepan) but there must be 
something as to which a fury would be able 
to say, when Uiey heard it related, *\VeIl, 
that was cruel of him’, before a husband 
can be branded with the serious charge of 
being cruel to his wife." 

IS. ‘The whole of the law relating to legal 
cruelty in matrimonbl eases is only Judge- 
made law and there has been considerable 
divergence of view revealed in the fudgments 
of the Divisional Court, Court of Appeal 
and the House of Lords. The range of the 
reported decisions in orueltv cases is so large 
that any attempt to reconcile them will only 
be futile. In the recent case of Collins 
V. Collins. 1063-2 All ER 968 decided by 
the House of Lords the diversity of indicial 
opinion has been traced arid it shows bow 
uncertain the law is on the concept of legal 
cruelty in matrimonial cases. 

14. Russell V. Russell. 1897 AC 595 with 
8 powerful dissent took the view that to 
find cruelty it is necessary that the condnet 
complained of must be such as to cause 
d^ger to health — bodily or mental — or 
a teasonable apprehension thereof and the 
Court of Appeal in Kaslofsky v. Kaslcfsky, 
1950-2 All ER 393 held that the conduct on 
the part of the offending spouse must be in 
some sense aimed at or directed acaiost the 
complaining spouse. But in 1963-2 AH ER 
066 the House of Lords though not unani- 
mou-sty disapproved the view in 1950-2 All 
ER 393 that intention to injure is necessary 
to estaldish croelfy. In the former case 
Lord Reid observed; 

"If the coodact complained of and Its 
consequences are so baa that the petitioner 
must have a remedy, then it does not matter 
what was the state of the respondent’s mtiid. 
That I shall develop in ^V’^UlaIQs v. WiBiams. 


ciuctai " 

Lord Pearce said fa the same case: 

"Alimvances must always be made for 
temperament, and mere temperamental dis- 
harmony simplioter is not cruelty. But if a 
temperament which naturally tends to un- 
lanaaess or selfishness or callousness deve- 
lops to a point at which its acts are cruel, 
wnether intentionally or not, it cannot bo 
ri^t to say that the other spouse must en- 
dure it without relief. Nor can one help- 
fully say that development of character is 
within its ovm sphere if its emanations affect 
and cause injury to the other spouse." 

The theory that law of Divorce is partly 
punitive and we should therefore look to 
criminal law for guidance is not being ac- 
cepted as correct in recent times. In the 
course of his speech Lord Pearce fa 1963-2 
All ER 094 at p. 1022 said: 

*1 cannot accept the argument that divorce 
is partly punitive and should, therefore, look 
to the criminal law for guidance. ’The dis- 
solution or permanent interruption of a union, 
whidi is fa theory life-long and indissoluble.' 
cannot be fusU/iod by any logic. But the 
bailties of humanity produce various situa- 
tions which demand practical relief and the 
^vorce Acts oive their origin to a merciful 
appreebtion of that demand. Any exten- 
sion of the area of relief has always been 
advocated on the ground that there are 
situations of hardship that must be, alleviat- 
ed, and has been contested on the ground 
that to extend rebel would create correspon- 
ding hanlship to the other party and would 
weweo the important and sacred institution 
of matrimony. Never does an intention to 
punish enter into the debate; nor is an ex- 
tension of the grounds of divorce ever 
advocated or opposed on the ground that if 
will extend the area of punishment of errant 
spouses. It is true that the divorce law of 
England, following the ecclesiastical law, is 
founded on the concept of the matrimonial 
oiience. That concept is used to give some 
Justification for breaking an indissoluble 
union against (he will of (he offending party. 
But in the Divorce Acts there Ls nothing that 

suggests an intention to punbh 

1 do not find anything in the divorce Acts 
to justify a theory that the law is intended 
to punish. They appear to intend a practi- 
cal alleviation of intolerable situations with 
as little hardship as may be upon the party 
against whom relief is sought* 

On this subject A. L. Coodliart the Editor of 
the Law Quarterly Review has said in his 
Article on cruelty, desertion and Insanity in 
ifatnmom'al Law, (1963) 79 f-'iw Quarterly 
Review 93 at page 106: 

"A century ago it may have been fn accord 
with contemporary thought to speak of the 
respondent's guilt in all instances in which 
a marriace liad so far broken dosvn that the 
only solution svas a divorce, Imt today the 
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point of view that divorce is founded on 
crime or even on constructive crime, to use 
that misleading word, is out of date both 
from the legal stand point and from that of 
the social sciences. This does not mean that 
there is a failure to recognise tliat the break- 
down of a marriage is a misfortune both for 
the parties themselves, and especially for 
the children, but it is a recognition that to 
deal with such a situation as if it were cri- 
minal in nature is unrealistic, and, therefore, 
imhelpful. It is a hindrance to, rather than 
a support of, the institution of marriage.” 

15. In Halsbury’s Laws of England the 
concept of legal cruelty with reference to 
matrimonial cases is summed up in Vol. 12, 
3rd Edib'on, page 270, paragraph 516 in the 
following words: 

“The general rule in all questions of cruel- 
ty is that tlie whole matrimonial relations 
must be considered, and that rule is of 
special value when the cruelty consists not of 
violent acts, but of injurious reproaches, 
complaints, accusations or taunts. Before 
coming to a conclusion, the Judge must con- 
sider the impact of the personality- and con- 
duct of one spouse on tlie mind of the other, 
and aU incidents and quarrels between tlie 
spouses must be weighed from that point of 
view. In determining what constitutes 
< cruelty regard must be had to the circum- 
stances of each particular case, keeping 
always in view the physical and mental con- 
dition of the parties, and their character and 
social status.” 

IG. In this state of law, we will adopt 
the test laid doivn by Lord Pearce in 1963-2 
All ER 966 as it appears to us a safe guide 
to understand the meaning of ‘crueltj'’ in 
matrimonial cases. The learned Judge said: 

“It is impossible to mve a comprehensive 
definition of cruelty, but when reprehen- 
sible conduct or departure from the normal 
standards of conjugal kindness causes injury 
to health or an apprehension of it, it is, I 
think, cruelty if a reasonable person, after 
taking due account of Uie temperament and 
all the other particular circumstances would 
consider that the conduct complained of is 
such that this spouse should not be called 
on to endure it.” 

‘ 17. Tlie above passage does not mean 

that judicial separation can be demanded for 
mere trivialities or incompatibility of tempera- 
ment. The facts of the case should go w'ell 
beyond ‘die ordinnr}' wear and tear of con- 
jugal life’, to adopt the words of Lord As- 
quith in Buchler v. Buchler, 1947-1 All ER 
319 at p. 326. We do not think tliat the 
husband will be justified in pleading for judi- 
cial separation merely on tlie ground that 
tlie wife’s conduct is highly irritating and 
e.vasperating to him. 

18. Now' we will examine the facts of the 
case. The liusband as P. W. 1 has deposed; 

(1) that the wife in 1960 and 1965 at- 
tempted to st.ab him. On the second occa- 
sion he sustained an injury on his finger. 


(2) that the . wife threatened to kill him 
by poisoning. 

(3) that the wife attacked him with a bath 
stool on one mid-night in 1964 and P. W. 2 
who was then his driver saved him. 

(4) that on one night when he was asleep 
the wife poured kerosene oil on his trousers 
and the trousers were set fire to and throivn 
on him. 

(5) that on one night he was locked out 
of the house and he was compelled to go to 
the Sea View Hotel in Emakulam with only 
the banian and underwear he was then wear- 
ing. 

Apart from the above specific acts, P. W. 1 
has deposed in general terms to the repre- 
hensible conduct of his wife which has 
made his life miserable. 

19. As regards attempts at stabbing and 
the threat of poisoning there is no doubt only 
the imcorroborated testimony of P. W. L 
But to prove the other incidents the hus- 
band has examined P. Ws. 2 to 5. We are 
of the view that the evidence of P. Ws. 3 to 
5 is too general to bring out any of the 
specific acts attributed to the wife. 

20. Tlie learned Judge has not found that 
the husband was addicted to alcoholic drinks 
or that he stayed vvith the wife in Trivan- 
drum for three days in September, 1966. 
The counsel for the wife did not contend be- 
fore us for the acceptance of those averments 
pleaded by his client. 

21. The evidence of P. Ws. 1 and 2 is 
quite sufficient to grant the husband a 
decree for judicial separation. The learned 
Judge has observed: 

“If the specific instances of cruelty spoken 
to by the petitioner’s witnesses like locking 
out the petitioner, the throwing of burning 
trousers, the attempt to throw the stool and 
the frequent throw'ing of the vessels at the 
petitioner are taken as proved, their cumu- 
lative effect would be sufficient to substan- 
tiate the ground of cruelty.” 

22. P. W, 2 has been disbelieved by the 
learned Judge for two reasons. The first is 
that since he deposed that be was staling 
with P. W. 1 from 19.57 he should have seen 
more incidents and he has not spoken to 
them. The second is that there is discre- 
pancy between the evidence of P. W. 1 and 
P. W. 2. The discrepancy pointed out by 
the learned Judge is that w'hile P. W. 2 said 
that when the wife was about to throw Ow 
hath stool he caught hold of the same and 
removed it w'hile P. W. 1 said that P. W. 2 
rushed in and pulled the wife down. Wo 
do not tliink that this discrepancy is saifB- 
cient to di.sbelieve P. W. 2. C. P. W. 1 the 
wife has admitted that P. W. 2 was in the 
emplo>'ment of P. W. 1 from 1957 to 1964 
ana during this period he was staying in tho 
same building. We have been taken tlirough 
the evidence of P. V^s. I and 2 and wo 
have no hesitation to beliei'e them. Tiio 
learned Judge would disbelieve P. W. 1 on 
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the ground that in respect of several incl- 
dents spoken to by him he did not take 
any action against C. P. W. 1. The fadme 
to take any immediate action cannot lead 
to the inference that the incidents narrated 
are false- P. W. X was holding a respon- 
sible post in the Dunlop Rubber Company 
in Cochin. He cannot be expected to go 
about tom-tomlng the strained relationship 
between him and his wife. The attempt 
must have been to wait and see whether 
things would not improve. 

23. It is rardy possible to prove the fo- 
ddents spoken to by P. W. 1 fnrou^ stran- 
ger witnesses. After all every person has 
his own self-respect to be preserved- Sec- 
tion 23 of the Divorce Act enables the court 
to allow fudidal separation if it is saKsfied 
of the truth of the statements and when 
there is no legal grotmd for not granting the 
same. There is no provision of taw that 
the uncorroborated evidence of the spouse 
should not be accepted in matrimonial cases. 
According to Section 134 of the Evidence 
Act, no particular number of witnesses are 
required for the proof of any fact. But in 
view of Section 7 of the Indian Divorce Act, 
the nncorroborated evidence has to be scruU- 


cised with care and recdved with caution. 

24. It is necessary for us to observe thaf 
the married life of the wife and the hus- 
band was far from pleasant. The husband 
pn^uced Erts. PI to Pll letters received 
by him from Sri Pereira who is in Malaya, 
who is the uncle of the wife. No doubt, be 
has not been examined. The learned Judge 
has refused to go into these letters for rea- 
sons which do not appear to be convincing. 
We hold on the evidence of P. Ws. 1 and 2 
that the allegations spoken to by P. W. I 
have been proved. We are sa&Bed that 
P. W. 1 cannot be left alone with our sym- 
pathy but he has to be granted judicial sepa- 
ration. In the circumstances of this case we 
think it unnecessary to wait for the last 
straw. 

25. We therefore set aside the dedsion 
of the court below and allow the appeaL 
We make no order as to costs. 


20. The husband has imdetfaken before 
os through his counsel that he will continue 
to maintain the children in the same way 
he is doing now. 

Appeal allowed, 


ENQ 
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follow; and (ii) if,_ on the other hand, the 
provisions of Section 16 of the Act were 
merely directory and the decree passed 
in its contravention can be given effect 
to unless set aside, then also this Rule was 
redundant. No Court can arrogate to it- 
self, nor can a superior Court confer on 
an inferior Court jurisdiction not vested 
in it by the legislature; nor can any Court 
validate a decree which is a nullity by 
reason of lack of jurisdiction. But by this 
extraordinary provision contained in R. 7, 
the High Court has been given large and 
discretionary power to make a fresh decree 
to do substantial justice to the parties, 
having regard to all the facts and circum- 
stances and the material on record before 
it. See (1894) ILR 21 Cal 249; (1904) ILR 
27 Mad 478; AIR 1915 Cal 619 and ILR 
11 Pat 690 = (AIR 1933 Pat 31). As al- 
ready pointed out, this extraordinary 
power has for its basis the two exception^ 
considerations which are attached to a suit 
of the nature cognizable by a Court of 
Small Causes. The High Court is not 
bound under Rule 7 to make a fresh decree 
when the one made by the subordinate 
Court is without jurisdiction and the High 
Court may leave the matter to follow the 
ordinary consequences; for instance, re- 
turn of the plaint for presentation to pro- 
per Court Rule 7 merely invests the 
High Court with jurisdiction but not 
necessarily directs the ordinary con- 
sequences to follow but to make a fresh 
decree as it thinks fit. But it must be 
well understood that the expression "the 
High Court may make such order as it 
thinks fit” does not mean that the High 
Court validates a decree which is a nul- 
lity, or condones or cures the defect of 
jurisdiction. What the expression does it 
to confer upon the High Court the large 
and discretionary power to pass a fresh 
decree of its own on the basis of the 
material on record and then it is the decree 
of the High Court which, by its own force, 
becomes executable or operative and not 
because the defect of jurisdiction is con- 
doned or cured. Therefore, this Rule can- 
not be called in aid tc hold that the pro- 
visions of Section 16 are directory. 

85. In our opinion, it cannot be argu- 
ed that where the consequences of non- 
compliance with a provision excluding the 
jurisdiction of a Court are not specifical- 
ly prowded in the law, such a provision 
excluding jurisdiction of a Court can be 
treated as directory. IVhere jurisdiction 
of a Court is excluded, that is, when there 
Is want of jurisdiction, the well knowm 
consequence is that the decree rendered 
by it is a nullity. This principle has been 
called, by their Lordships of the Supreme 
Court, "a fundamental principle well esta- 
blished”. See Kiran Singh’s case, AIR 1954 
SC 340 (supra). 

86. The conclusions we have reached 
may now be summed up thus: — (1) There 
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is no practical difference between a Court 
of Small Causes constituted under Sec- 
tion 5 of the Small Cause Courts Act and 
a Court invested with jurisdiction of a 
Small Cause Court; for instance, .under 
Section 9 of the M. P. Civil Courts Act, 
1958. (2) A Court so invested with juris- 

diction of a Small Cause Court is to be 
deemed, for the purposes of the Small 
Cause Courts Act and of the Code of Civil 
Procedure to comprise of two different 
Courts; (i) a Court of Small Causes with 
respect to the exercise of jurisdiction of a 
Small Cause Court; and (ii) a Court with 
respect to the exercise of its jurisdiction 
in suits not cognizable by a Court of 
Small Causes. (3) When there is a Court 
of Small Causes which has jurisdic- 
tion to try a suit, the jurisdiction 
of all other Courts, which otherwise had 
jurisdiction to try it, is excluded by Sec- 
tion 16 of the Small Cause Courts Act. 

(4) The language of Section 16 is precise, 
unambiguous, emphatic and mandatory. 

(5) There is no difference between a Court 
which never had jurisdiction but it is ex- 
cluded by a legislative provision. In 
either case, there is want of jurisdiction. 
And, the decree which is passed by a Court 
without jurisdiction is a nullity. Such a 
decree cannot be executed, nor can other- 
wise be given effect to. (6) Where juris- 
diction of a Court has been excluded in 
respect of a specified subject-matter, no 
amount of acquiescence, waiver, consent, 
ignorance of law, inadvertence, error, bona 
fides, good faith, or any other considera- 
tion such (will-Ed) confer such jurisdic- 
tion on such Court. (7) When a suit is 
tried by a Court whose jurisdiction has 
been excluded, it is a case of jurisdictional 
want, not a mere procedural defect. A de- 
fect in the procedure is an irregularity 
which occurs in the course of a trial, 
while following a certain proce- 
dure, by a Court which has the 
initial jurisdiction to try it. (8) A 
legislative provision, which excludes juris- 
diction of a Court, is necessarily impera- 
tive and cannot be treated as directory. 
The word "shall” in such a provision must 
be given its ordinary significance (that is, 
mandatory); it cannot be read as "may”. 

(9) It is a fundamental principle well e.sta- 
blished that a decree passed by a Court 
without jurisdiction is a nullity and that 
its invalidity can be set up whenever 
and wherever it is sought to be enforced 
or relied upon even at the stage of execu- 
tion and even in a collateral proceeding. 

(10) The provisions in the Small Cause 
Courts Act (for instance. Section 23) and 
those contained in any other enactment 
for the time being in force (for instance. 
Section 24, Chil P. C.; O. 46, Rr. 6 and 7, 
Civil P. C.; Section 15 of the M. P. Civil 
Courts Act) must be given effect to by 
virtue of the saving clause in Section 16 
of the Small Cause Courts Act, (11) Under 
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O. 46, R 7, Civil P. C, even if the ffigh 
Court finds that a decree has been made 
^ an ordinary Court in a smt cognizable 
by a Small Cause Court, the High Court 
has large and discretionary power to do 
substantial justice to the parties by mak- 
ing a fresh decree of its own, having re- 
gard to the entire facts and circumstances 
of the case and the material on record, and 
thus save the parties of the expense and 
botheration of a fresh trial. In doir^ so, 
the High Court does not validate a decree 
which is a nullity for want of jurisdiction, 
nor condones or cures the defect of juris- 
diction. The decree which it makes to ex- 
ercise of the large and discretionary 
powers under the R;je is a fresh one and 
shall operate and be given effect to by its 
own force. 

87. I answer the reference thus: — 

(1) Where a suit of the small cause 
nature is instituted and tried as a 
regular smt by an ordinary Court 
in contravention of the provisions of 
Sec. 16 of the Small Cause Courts 
Act (No. 9 of 18871, the decree or 
order rendered in It is without juris- 
diction and a nullity. 

(2} However, the provdaons in the 
Small Cause Courts Act (for inst- 
ance. Section 231 and those centr- 
ed in any other enactment for the 
time being in force (for instancA 
S. 24. Civti P. C; O. 46. Rr. 6 and 
7. Civil P. C, Section 15 of the 
M. P. Civil Courts Actl must be 
given effect to by virtue o£_the sa^ 
lag clause in Section 16 of the SmaD 
Cause Courts Act. In these and 
such other cases, the decree passed 
by an ordinary Court is not m con- 
travention of S. 16 of that Act. 

(3) When, by virtue of an order of the 
District Judge under S. 15 of the 
M P. Civil Courts Act. 1958. any 
civil business cognizable by the Dis- 
trict Judge and the Courts under 
his control is distributed among 
them and if because of such distri- 
bution any cases cognizable by a 
Court of Small Causes are asrigned 
to ordinary Courts, then the decrees 
passed by the latter are not nulli- 
ties; they are valid being within the 
savii^ clause of Section 16. 

(4) Once the High Court is seized of a 
case under O. 46. R. 7, Ovil P. C., 
it has large and discretionary power 
to make such fresh decree as it may 
think fit, having regard to aD the 
facts and drcumstances of the case 
and the material on record, even 
though it finds that an ordinary 
Court has tried a suit cognizable by 
a Small Cause Court; and the decree 
or order passed by such Court Is a 
nullity, being without furisdictian. 
Such B decree made by the Itigb 
Court is a fresh one and is execut- 


able and given effect to by its ownl 
force, not because it validates, cures] 
or ttmdones the nxfiUty. 

TARE, J.: 88. Although, originally I 

proposed to concur with the opinion of my 
brother, Naik, J., on going through. the 
opimon of my brother. Shiv Dayal, J., I 
think it necessary to express my own 
opinion by giidng reasons as to why agree- 
ing with the conclusion of Naik, J. and 
some observations of Shiv Dayal. J. I am 
unable to agree with certain observations 
made by my learned brothers in their 
separate opinions. 


89. At the outset it may be observed 
that the present suit was not at all a suit 
triable by a Court of Small Causes, nor 
could it be said to be a suit of the nature 
of small causes, as has been rightly ob- 
served by Naik. J. fn the concluding por- 
tion of his opinion. As. however, a refer- 
ence was made by the leam^ Single 
Judge to this Full Bench probably with- 
out recording a finding whether the pre- 
sent suit was triable by a regular Court 
or by a Small Cause Court, it is necessary 
for the Full Bench to answer the referCToe 
and record its opinion. ^ the two 
sion Bench decisions of 
Jab U 566 *■ (AIR 1569 Madb PJa 56) 
and in 1968 Jab W 583 - (AIR 1969 Madh 
Fra 44) have created a lot of confusion 
and the decrees passed by the regular 
Courts in numerous cases have been ren- 
dered null and void on account of these 
two decisions. 


90. The controversy arose Iifitially 
when S, B. Sen. J. in Mukund v. Firm 
KashilaL Civil Revn. No. 178 of 1965, D/- 
29-9-1965 (MP) expressed the view that 
a decree passed in contravention of See- 
tion 16 of the Provincial Small Cause 
courts Act. was a nullity, which could be 
challenged in execution. 'Ihe contrary 
opinion was expressed by Krishnan. J. in 
Manakchand v. Rajmal, Civil Bevn. Na 
377 of 1966. D/-29-3-1967 (MP) wherdn 
he expressed the opinion that the trial of 
a case in contravention of Se^on 16 of 
the Provincial Small Cause Courts Act 
would be a matter relating to procedure 
and not relating to jurisdiction. There- 
fore. according to Krishnan, J. the decree 
passed would not be a nullity and toe same 
could not be challenged in execution pro- 
ceedings. if no objection be raised during 
the trial of the suit. It was on account 
of that conflict that the question was re- 
ferred by Nevasfcar. J. to a larger Bench 
In 1968 Jab LJ 566 = (AIR 1069 Madh Pra 
56) (supra) and by Singh, J. in 1968 Jab 
U 583 = (AIR 1969 Madh Pra 44) (supra), 
and toe Ditririon Bench in both those cases, 
presided oi'er by Dixit. C. J. and S. B. 
Sen. J.. answered the reference by holding 
that such decrees would be nullities, which 
could be challenged not only in execution 
proceedings, but also In collateral prt>- 
nedings, on the prinrible laid down by 



Bhaiyalal v. Tikaram fFB) (Tare JJ [Prs. 90-96] M. P. 259 


1970 

iheir Lordships of the Supretae Court in 
AIR 1954 SC 340. 

91. The relevant provisions have been 
reproduced by my learned brothers, Naik 
and Shiv Dayal, JJ. in their separate 
opinions. Therefore, I find it unnecessary 
to reproduce all those provisions Sec- 
tion 16 of the Act which relates to exclu- 
sion of iurisdiction of other Courts pro- 
vides as follows; — 

"Save as expressly provided by this Act 
or by any other enactment for the time 
being in force, a suit cognizable by a Court 
of Small Causes shall not be tried by any 
other Court having iurisdiction within the 
local limits of the iurisdiction of the Court 
of Small Causes by which the suit is 
triable.” 

My Brother, Naik, J. has given eight rea- 
sons for holding that a trial held in con- 
travention of the said section would not 
affect the initial jurisdiction of a Civil 
Court to try a suit of civil nature and 
therefore the same would not be a nullity. 
Therefore, Nait J- has opined that if no 
objection be raised durmg triah the same 
cannot be raised in execution proceedings 
and the decree can in no case be challeng- 
ed in collateral proceedings and the prin- 
ciple laid down by their Lordships of the 
Supreme Court in AIR 1954 SC 340 
(supra) woxald not be attracted. On the 
other hand, my brother. Shiv Dayal, J, has 
expre^ed the opinion that as Section 16 
provides for the exclusive jurisdiction of 
Small Cause Courts thereby excluding 
iurisdiction of the ordinary Courts, a trial 
in contravention of the said section would 
relate to a question of iurisdiction ^d as 
the regular Court would be lacking in 
initial jurisdiction, its decree in contravm- 
tion of the said section would be a nullity 
so as to attract the dictum laid down by 
their Lordships of the Supreme Court in 
AIR 1954 SC 340 (supra). My learned 
brothers in their separate opinions differ 
only to this extent; whDe in respect of 
other matters, I find practically no con- 
flict 

92. So far as the conclusions Nos. _2 
and 3 mentioned by my brother. Shiv 
Dayal, J. are concerned, I do not find any 
difficulty in a^eeing with them. From 
the separate opinion of my brother, Naik, 
J., I find that he has made obseri'ations 
which accord with the said conclusions of 
Shiv Dayal, J. But the only difference be- 
tween the two is regarding the conclusion 
No, 1 and partlv conclusion No, 4, and I 
propose to elaborate on that. 

93. At this stage I might record my dis- 
sent with the observations made by my 
brother. Naik, J. ‘ to the effect that the 
same principle would be applicable to 
detuee of regular Courts passed in con- 
travention of Section 16 of the Provincial 
Small Cause Courts Act as to the decrees 
passed by a Small Cause Court in contra- 


vention of Section 15 of the Provincial 
Small Cause Courts Act. With due res- 
pect to my learned brother, I may observe 
that the question whether a decree passed 
by a Small Cause Court in contravention 
of Section 15 of the Provincial Small Cause 
Coiuts Act would be a nuUiW does not 
arise in the present case and I would re- 
serve my opinion for some suitable oc- 
casion. 

94. As regards proposition No. 1, pro- 
pounded by my learned brother. Shiv 
Dayal. J.. I may observe that Section 16 
of the Act is no doubt framed in manda- 
tory terms and on the face of it, it might 
suggest that the prohibition against trial 
of a suit of the nature of small causes by 
a regular Court would be absolute. If 
that be the interpretation, I would have 
no hesitation in holding that a decree pas- 
sed in contravention of Section 16 of the 
Provincial Small Cause Courts Act would 
be a nullity. 

95. But what prevents me from coming 
to that conclusion and instead persuades 
me in agreeing with the view expressed 
by my learned brother, Naik, J.. is that 
Section 16 of the Act has made a provision 
for a saving clause. The Division Bench in 
1968 Jab LJ 566 = (AIR 1969 Madh Pra 56) 
(supra) and 1968 Jab LJ 583 = (AER 1969 
Madh Pra 44) (supra) expressed its opinion 
without examining the implication and 
scope of the saving clause. If the implica- 
tion and scope of the saving clause had 
been examined by that Division Bench in 
details, I am sure, the conclusion of the 
Division Bench would have been otherwise 
and in consonance with the view expres- 
sed by Naik, J. To illustrate it, I may 
observe that the Division Bench assumed 
that a trial of a suit of small cause nature 
by a regular Court would be in contraven- 
tion of Section 16 of the Provincial Small 
Cause Courts Act. With due respect to 
the learned Judges constituting the said 
Division Bench, I may observe that it is 
not every trial that would be in contra- 
vention of Section 16 of the Act. A trial 
which is covered by the saving clause 
under Section 16 of the Act would be per- 
fectly valid and to that extent I am in 
full agreement with the view expressed 
by my learned brother. Shiv Dayal. J. 
Further. I feel that the view as expressed 
in the said tw^o Division Bench cases needs 
to be overruled by this Full Bench and 
accordingly agreeing with my brother, 
Naik. J., I would overrule the said two 
Division Bench decisions. 

9G. If we examine the scope of the 
saving clause of Section 16 of the Act. it 
W'ould encompass cases which are mer^ 
tioned in Section 102 of the Code of Civil 
Procedure; in Section 24(4) of the Code 
of Civil I^ocedure, in O. 46. R. 6, Civil 
P. C., in O. 46, R 7, Civil P, C.. in Sec- 
tion 23 of the Provincial Small Cause 
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Courts Act and also in Section 15 of the 
IL P. Civil Courts Act, 1958. 

97. These provisions have been elabo- 
rately scrutinised and examined by learn- 
ed brothers, Naik and Shiv Dayal, JJ. 
However, Section 15 of the M. P. Ci^ 
Court Act, 1958, has an overriding effect 
over the provisions of the Code of Civil 
Procedure and the Provincial Small Cause 
Courts Act. It may be relevant to repro- 
duce the said Section, which is as follows: 

"S. 15. Power to distribute business. — 
Notwithstanding anything contained in Ae 
Code of Civil Procedure, 1908 (5 of 1908), 
or the law relating to Courts of Small 
Causes, in force for the time being in any 
area, the District Judge may, by order in 
writing direct that any civil business 
cognizable by it and the Courts under its 
control shall be distributed among those 
Courts in such manner, as he thinks fit. 

Provided that, except in so far as it may 
affect the exclusive jurisdiction of a Court 
of Small Causes, or of a Court invested 
with the jurisdiction of a Court of Small 
Causes, a direction given under this sec- 
tion shall not empower any Court to 
exercise powers or deal wth business 
beyond the limits of its proper jurisdic- 
tion.” 


Therefore, it is open to a District Judge 
to send a case of Small cause nature for 
trial by a regular Court, notwithstanding 
the provisions of Section 16 of the Pro- 
vincial Small Cause Courts Act and if 
such a trial Is held by a regular Court, it 
Vidll not be vitiated, nor can that decree 
be attacked as a nullity. Of course, a^ 
cording to the proviso to the Section, me 
Court to which the case is sent for tri^ 
should not lack in inherent jurisdiction to 
try a case of that kind and it must not be 
beyond the limits of its proper jumdic- 
tion. In that event if the trial ^ not 
vitiated. Section 102, Civil P. C. will be 
attracted, ivith the result that there will 
be one appeal under S. 96 of the Code 
£■! Cii’S Pnxr&Svre. but there will be no 
Second appeal and the appellate dedsion, 
at the most, would be revisable by the 
High Court under Section 115. Civil P. C. 
Such a trial would be regularise by the 
saving clause containe in Section 16 of 
the Province Small Cause Courts Act. 

98. Section 23 of the Provincial Small 
Cause Courts Act also provides for return 
of the plaint for presentation to a regular 
Court, where a question of title to im- 
movable property or other title is involv- 
^ which a Small Cause Court cannot ad- 
judicate upon. The trial of such a ques- 
tion W the regular Court would also be 
valid by virtue of the saving clause In 
Section 16 of the Provincial Small Cause 
Courts Act.- I- 


y*>, Turtheron Section 24(4) of the 
Code of Civil Procedure empowers the 
High Court or the District Court to trans- 
fer a case from a Small Cause Court to 


Tegular Court. But the only provision Is 
that for the purposes of such a suit, the 
transferee Court will also be deemed to be 
a Court of Small Causes. 


iOO. Order 46, Rule 6. Civil P. C. pro 
vides for a reference by a regular Court 
or by a Small Cause Court to the High 
Court, where that Court is in doubt whe- 
ther the suit is cognizable by a Court of 
Small Causes or is not so cognizable. Such 
a reference has undoubtedly to be made 
before the delivery of judgment. In that 
event the High Court can resolve the doubt 
and can order the trial of the case by a 
particular Court. A similar reference is 
provided for by R. 7, O. 46, Civil P. C 
by subordinate Court. The District 
Court can make a reference to the High 
Court and on such reference, the High 
Court can pass an appropriate order. A3 
has been pointed out by my learned 
brother. Shiv Dayal. J.. the decree passed 
bv the subordinate Court cannot be treat-, 
ed to be a nullity, because the High Court 
has not been given the power to validate 
a nuUily, but only to pass an appropriate 
order as in the dreumstanees of a caw 
may appear to the High Court to be jlirt 
and proc>er. All these instances which 
come within the ambit of the saving clause 
of Section 16 of the Provincial Small Cause 
Courts Act would make the decree valid. 
In mv opinion, these are the eventualities 
in which the trial of a case would be 
saved by- the saving clause and the trial 
in such cases, at least, cannot be said to 
be a nullity. I may further observe that 
if the matter comes to the High Court 
either on appeal or in revision, the matter 
can be set right in exercise of appellate or 
revisional powers There is no bar to that 
course being adopted. In my opinion, it 
would be a matter relating to procedure 
only, as has been suggested by my learn- 
ed brother. Nalk, J. Under Section 9 of 
the Code of Civil Procedure, a Civil Court 
has the jurisdiction to try all causes of 
cfvff r raftrre and a? such ft woufef /afv 
jurisdiction to try even a small cause suit 
or a suit of a small cause nature, but for 
the provisions of Section 16 of the Pro- 
vincial Small Cause Courts Act, which, 
however, has provided for a very com- 
prehensive Saving clause so as to include 
many categories of cases, and moreover, 
Section 15 of the M. P, Civil Courts Act, 
1958 hai-ing an overriding effect over the 
provisions of the Code of Civil Procedure 
and the Prodndal Small Cause Courts 
Act. the trial of a case in contravention of 
Section 16 of the Provincial Small Cause 
Courts Act, can, in rav opinion, not be 
said to be wtiated so as to be treated as 
trial without jurisdiction and to render 
the decree passed in such a trial an utter 
nullity. For this reason, I would agree 
with the wew’ expressed by my learned 
brother. Naik, J. vrith due respect to my 
learned brother. Shiv Dayal, J. with whom 
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I am unable to agree with respect to con- 
clusion No. 1 and conclusion No. 4 (partly) 
mentioned in the concluding portion of his 
opinion. 

101. Therefore, I would answer the re- 
ference by agreeing with the view ex- 
pressed by Naik, J. on the question re- 
ferred to this Full Bench. 

ORDER 

102. In accordance with the opinion 
of the maiority, it is held that the 
decisions of the Division Bench of this 
Court in 1968 Jab LJ 566= (AIR 1969 Madh 
Pra 56) and 1968 Jab LJ 583 = (AIR 1969 
Madh Pra 44) do not lay down the correct 
law and are_, therefore, hereby overruled. 
In our opinion, where a suit of a small 
cause nature is instituted and tried as a 
regular suit in contravention of the pro- 
visions of Section 16 of the Provincial 
Small Cause Courts Act, the judgment so 
rendered in it is one which is not without 
jurisdiction and, therefore, not a nulhty. 

Reference answered 
accordingly. 
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K. L. PANDEY AND A. P. SEN, JJ. 

M/s. Mishra Bandhu Karyalaya and 
others, Appellants v. Shivratanlal Koshal, 
Respondent. 

First Appeal No. 83 of 1964, D/- 29-4- 
1969 against decree of Vth AddL Dist. J.. 
Jabalpur, D/- 31-8-1964. 

(A) Copyright Act (1914), Sch. 1, S. 1 

— Copyright Act (1957), Ss. 13, 45 — Ac- 
quiring copyright in a hook — Difference 
between two Acts — Under 1957 Act 
registration is a condition. 

There was no provision for registration 
of copyright under the 1914 Act. 
A person had an inherent copyright 
in an original composition or compi- 
lation without registering it. AIR 1927 
Mad 981, Rel. on. (Para 10) 

Under the Act of 1957, the registration 
of the book with the Registrar of Copy- 
rights is a condition for acquiring _ copy- 
right with respect to it. A copyright in 
a book now is secured only if it is an 
original compOation and h^ been duly 
registered according to provisions of 1957 
Act. Once it is so registered the author 
is deemed to acquire property right in it. 
The right arising from the registration of 
the book can be the subject-matter of 
civil or criminal remedy, so that, without 
it the author can have no rights nor re- 
medies though his work may be original 
one. (Para 9) 

(B) Copyright Act (1914), S. 1. Sch. 1 

— Original work — Tests — Originality 
in tcvt ijoolcs on arithmetic lies in skill 


and labour of author — Copyright Act 
(1957), Section 13. 

Neither original thought nor original 
record is essential for a literary work to 
be original under Section 1, Schedule I 
of the 1914 Act. The real test in adjudg- 
ing the originality of a wmrk is whether 
it involved any skill, labour and know- 
ledge of author. The originality in writ- 
ing of a successful text book in a subject 
like arithmetic lies upon the skill of the 
author. The amount of originality may 
be small, but the extent of his thought, 
skill and labour may be tremendous and 
it is that which is protected by law. AIR 
1924 PC 75. Foil. (Paras 11, 12) 

(C) Copyright Act (1914), S. 5, Sch. I 

— Assignment of copyright — Instrument 
in writing — Court has to give effect to 
actual bargain unless words therein do 
not convey correct intention of parties. 

(Para 16) 

(D) Copyright Act (1914), Sch. I, S. 5 

— Assignment of copyright — Whether 
henami — Tests for determination. 

The onus of establishing a transaction 
to be benami is on the person who asserts 
to it. This cannot be a matter of pre- 
sumption and has not only to be averred 
in the pleadings but also must be proved 
by legal evidence. In absence of evi- 
dence, the apparent title prevails. The 
real criterion in cases of benami transac- 
tions is to consider the source of funds 
for the acquisition, motive, possession of 
property, custody of title-deeds etc. If in 
the nature of things, there is no scope for 
applying these tests, the burden of prov- 
ing the transaction to be benami would 
be very much greater. In matters of as- 
signment of copyright the decision of the 
Court must rest not on mere suspicion 
but only on legal evidence, including 
testimony of witnesses. AIR 1965 SC 
1364 & AIR 1949 FC 88 & (1866-67) 11 
Mob I A 28 (PC), Rel. on. (Para 18) 

(E) Copyright Act (1914), Sch. I, S. 5 

— Agreement hctw'een author and publi- 
sher — Copyright whether vests in publi- 
sher or he is only a licences — Determi- 
nation of — Copyright Act (1957), S. 18. 

In the case of agreement between 
author and publishers, particularly as 
regards publishing agreement the most 
important point to determine is whether 
any copyright is to be vested in the nub- 
li.sher or whether a licence only is intend- 
ed. In the former case, the publisher 
will enjoy the full legal title to the copy- 
right and will alone be entitled to enforce 
the right against third parties. In the 
case of a licence which in a publishing 
agreement will normally be an exclusiye 
licence, the grant is subject to certain 
conditions and on their non-fulfilment, 
the licence is capable of being revoked. 

(Para 21) 
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(F) Copyrieht Act (1914), Ss. 1, 2 and lijr the contract to fio one; and, there xcas 
Sch. I — Infringement of copyright ~ no other alternative left to the author 


Tests to determine — Copyright Act 
(1957). Ss. 13, 51. 

The laws of copyright do not protect 
ideas, but they deal with the particular 
expression of ideas. It is always possible 
to arrive at the same result from inde- 
pendent sources. The compiler of a work 
in which absolute originality is of neces- 
sity excluded is entitled, without expos- 
ing himself to a charge of piracy, to make 
use of preceding works upon the subject, 
where he bestows such mental latour 
upon what he has taken, and suhjecis it 
tn such revision and correction as to pro- 
duce an original result The question 
whether there has been an infringement 
of copyright depends on whether a colour- 
able imitation has been made. T^ether 
the work complained of is or Is not a 
colourable imitation of another, is esen- 
tially a question of fact and the burden 
of proving that fact is undoubtedly on the 
person accepti^ it Case law discussed. 

(Paras 31. 22) 
(G) Contract Art (1872). Ss. 39, 73 — 
Copyright Art (19S7), S. 55 — Agreement 
between author and pabliaher — Breach 
in resp^ ol payment ol royalties and 
rendition of accoonts — Discharge by 
breach can be implied — Ileracdy' after 
dbeharge is only for damages. 

The breach of the fundamental oblfca- 
Hen created by the contract is a cause of 
discharge of a contract It may. indeed, 
be said. In general that any breach whidt 
prevents substantial performance is a 
cause ol discharge. Whether performance 
is substa ntiall y prevented or only partial- 
ly aflected is. of course, a question that 
depends upon the circumstances of each 
To bring this princinie into opera- 
tions. the intention of a party not to pro- 
ceed further with the contract need not 
be expressly stated. It may be inferred 
from his acts or omissions. But repudia- 
tion of a contract is a serious matter not 
to be found or inferred. (Paras 40. 41) 
However a contract cannot ^ terminat- 
ed unilaterally. A contract is not auto- 
maticallv discharged by breach but it 
only gives the iniured party an option to 
treat the contract as at an end. 

(Para 42) 

In a publishing agreement betw-een the 
author and publisher the non-rendition 
of yearly accounts of royalties and the 
non-payment of the royalties wWch had 
Bccruc-d on sales, are breaches of the fun- 
damental obligation as regards payment 
of ro>'altv created by the contract. whiA 
entitles the author to treat the contract 
as discharged by breach. (Para 45)^ 

The renunciation ol a contract may 
take place either before its performance 
Is due. or during the performance of the 
contract itself. Where the publishers had 
made it Impossible by their own conduct 


than to treat the contract as at an end, 
by the acceptance of their repudiation as 
discharging it, they were absolved or 
discharged from any further performance 
thereot (Para 45) 

When there is a termination of a pub- 
lishing contract occason^ by a breach 
of the fundamental obligations created 
by acceptance of the breach by the author 
in his notice of termination, he cannot 
fall back upon its terms for claiming any 
benedt like royalty on sale for the sub- 
sequent period his right is only to sue 

for damages (Para 47) 

(H) Copyright Act (1914), Sch. I. 6 
and 7 — Damages under are cumulative. 

Damages for infringement under Sec- 
tion 6 and damages for conversion under 
Section 7 are cumulative but not alterna- 
tive. and care must be taken to see thatv 
the damages awarded under the respec- 
tive sections do not overlap. Case law 

dOscussed. (Para 49) 

y 
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A. p. SEN, J. ; — This is an appeal 
brought by the defendant No. 1, M/s. 
Mishrabandhu Karyalaya, Jabalpur and its 
' partners, from the Judgment and decree 
of the 5th Additional District Judge, 
Jabalpur, dated 31st August 1964, decree- 
ing against them, the plaintiff Sheoratanlal 
Koshal’s claim (A) for recovery of Rupees 
15,307.04 paise with interest @ 6% per 
annum thereon from the date of suit. i.e., 
from 1st January 1963 till realisation, due 
on account of the arrears of royalty pay- 
able to him on the sales effected upto the 
end of December 1959 of the book entitl- 
ed _ 'Saral Middle School Ank Ganeeti, 
written by his son-in-law Maniram 
Vishwakarma, the copyright of which had 
been assigned to him; (B) for rendition of 
account of the sales effected by them of 
the book in question and other allied 
publications thereof, as per the Hydera- 
bad Syllabus or otherwise, during the 
years I960, 61, 62 and imtil the date of 
accounting, so as to ascertain the amount 
of royalty which had accrued thereon and 
become payable to him @ 15% of the sale 
proceeds; (C) for interest @ 6% per 
annum, on the amount of royalties due 
each year, payable from 1st January of 
the following year; (D) for declaring that 
they do not have any right, title and in- 
terest in the book in question, or, in any 
other publication thereof, as per the 
Hyderabad Svllabus. and that the plain- 
tiff had the sole right to such publications; 
and (E) for perpetually restraining them 
from printing or publishing the book en- 
titled 'Saral Middle School Ank Ganeeti, 
as originally published, or. in any of its 
revised or amended forms according to the 
Hyderabad Syllabus or otherwise. 

2. The relevant facts giving rise to 
this appeal, are these. Under Exception 2 
to S. R. 2 below Fundamental Rule 47, the 
Director of Public Instruction Madhya 
Pradesh under Memo. No. 4257/S dated 
9th November 1951 (Ex. P-1), had permit- 
ted the aforesaid Maniram Vishwakarma, 
Assistant Master. Government Multipur- 
pose Higher Secondary School. Jabalpur, 
(hereinafter referred to as the "author”) 
to undertake the work of writing a text- 
book on Arithmetic (in four parts) for 
in Cls. V to VIII, subject to the condi- 
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tions. namely, that (i) he retained no in- 
terest in the sale of copyright, (U) he dis- 
posed of the manusaipt in lump sum not 
exceeding Rs. 1,500/-, and (iii) his legiti- 
mate work did not suffer on that accorml 
In terms of that order, the author having 
written such a book on Arithmetic, effect- 
ed an outright sale of its copyright in 
favour of his father-in-law Sheoratanlal 
Koshal, (hereinafter referred to as the 
“plaintiff”), in consideration of a payment 
of Ra 1,200/- for such assignment under 
the terms of an agreement dated 9th March 
1962 (Ex. 'P-4), executed between them, 
whereby the plaintiff became the assignee 
of the copyright having been conveyed all 
rights therein, including the rights of its 
publication, reahsation of profits accruing 
therefrom and the right to royalty on all 
its sales, etc. 


The defendant No. 1, M/s. Mishrabandhu 
Jfavyai'.rfUi s A’n? isravAnry 

and publishers, through Basant Kumar 
2Iishra the defendant No. 3, a member of 
that firm who also happened to be in 
management of its business along unth 
Jagdish Prasad Mishra the defendant No. 
2. entered into a publishing agreement 
dated 13th Mardi 1952 (&t P-5) with the 
plaintiff. That agreement granted to the 
defendants a right to publish the work in 
question, on the following conditions 
(i) the right of publication was transient 
to them in lieu of their paving to the 
plaintiff a royalty at 15% of all their seles 
(Clause 1). (li) an account of royalty had 
to be made annually. In the month oi 
December each year, (clause 2). and 
(iff) the plaintiff was entitled to inspect the 
account of sales of the work in question ef- 
fected by the defendants, (clause 3), 
fivl the plaintiff had to get the book 
suitably altered to bring it in Mnfomity 
with the syllabus in Anthroetic of any 
other State if prescribed in course of its 
studies, and for this he was not to Iw 
separately remunerated, (clause 4), (v) 11 
any alteration in the syllabus was effect- 
ed in the State of Madhya Pradesh, he was 
to have the book suitably altered by the 
author himself and the defendants, in that 
event, had to print its amended edition 
also on the aforesaid terms failing which 
he would be entitled to have it printed 
elsewhere (clause 6). 


3. We regret to find that the defen- 
dants who claim to be publishers of some 
repute have throughout betrayed in this 
case a lack of business integrity by not 
adhering to their contractual obligations 
lor personal gain. After ha^•i^g aenuired 
the sole and excludve right of publishing 
the work which has become a prescribed 
tesrt-book in different States and, there- 
fore, a source of considerable profit to 
them, the defendants have ever smee 
displayed a calloxis indifference to fulfil 
their part of the contract in sever^ ways, 
vii. (I) in submission or rendition of 


yearly accounts of royalties ^ 15% of 
total sales as required to be furnished, in 
the month of December of each year, and 
(U) in payment of such royalty on the 
Mies, annually, as stipulated. After per- 
sistent demands, the defendants eventually 
«ndered on 16th April 2960 an account 
(i) of the royalties which had accrued 
fftie up to the end of December 1959. and 
(il) of the stock-in-trade in their hands 
aa on 26th January 1960, whereby they 
^equivocally acknowledged their liabi- 
lity to pay Rs. 15.79046 paise. Towards 
th^ they only paid Rs. 2,000 on 18th 
April 1960, still leaving a balance of Rs. 
13.790.40 paise in arrears. Apart from 
their admitted failure in making payment 
of Rs. 13,790.40 paise, the defendants 
h^ve also failed to render an yearly ac- 
count of the royalties, on sales effected 
in all the following years, nor have they 
PSiid the royalties which have become due 
Aereon. Le. for the entire period after 
the year 1959. 

The plaintiff had by his 1st notice 
dated 27th February 1961 (Ex. P-27), 
called upon the defendants to render an 
account of the royalty which had become 
due for the year 19C0. with a request for 
its payment, together with the arrears 
of royalties up-to-date within a week, 
failing which he threatened to take legal 
action for its recovery. Despite that 
notice, the defendants did not comply 
with the demand for payment of the 
amounts that had become due. The 
Pontiff, by his 2nd notice dated 25th 
Aori) 2961 (Ex. P-28), pointed out that 
th%y had persistently failed to pay the 
royalties accrued due during the earlier 
ye^rs which were in arrears. The plain- 
W further complained that they had also, 
in breach of the agreement betvveer. the 
Wrties, published another text-book on 
tn^ subject called 'Purva Madhyamik 
^k Ganeet* (in three parts) for use in 
th^ very same classes for which they had 
already undertaken tp publish and sell 
th^ 'Saral Middle School Ank Ganeet’ 
and being interested in promoting the 
sales of that book in the market, had been 
acting in a manner detrimental to his 
interests Therefore, by the same notice, 
the plaintiff revoked and terminated the 
publishing licence which he had created 
In their feTOur. 

4. The plaintiff averred that by the 
a^ement dated 13th March 1952 (Ex. 
P-5), he had not assigned the com’right 
in the book in favour of the defendants, 
biA had merely created a licence autho- 
Tiring them to print, publish and sell 
coiaes thereof which however stands re- 
voked as a result of his notice dat^ 15th 
April 1961 (Ex. P-23), and that after 
^ revocation of that licence; the defen- 
d^ts had no right to pirate that work as 
oninnally published or in any other 
maimer as they liked, nor had they an7 
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right to appropriate to themselves the 
profits accruing from its sales. That pro- 
fits have been earned by the defendants 
from such sales is an ' irrefutable fact 
which is unmistakably clear from the facts 
on record which speak for themselves. 
The book 'Saral Middle School Ank 
Ganeet’ was first published in or about 
1952 and since then there were later edi- 
tions of this work. Till about the years 
1957-58, that book was in four parts; 
thereafter, it appeared in the Mahakoshal 
region in three parts, with the introduc- 
tion of a unified syllabus; while it stm 
appears in four parts in the old Vidarbha 
region as before. After publication of 
the first and subsequent editions, the 
book has been sold by the defendants 
ever since the year 1952. It appears that 
they have also, without reference to the 
plaintiff, had the book revised to bring 
it in conformity with the Hyderabad 
syllabus, and it has in that revised form 
been sold in the State of Andhra Pradesh. 

Apart from this, they further published 
a "1962 edition” for use in Madhya 
Pradesh, after having it adapted to the 
metric system which has now been intro- 
duced in the course of studies under the 
instruction of the Director of Public Instru- 
ction, Madhya Pradesh issued to the Heads 
of all Educational Institutions. That re- 
vised edition of the original work was 
brought out by the defendants without re- 
ference to the plaintiff or the author who 
had a right to revise it. In Schedules ’A’ 
and 'B’ annexed to the plaint, the plain- 
tiff had particularised the large number 
of mistakes which have crept in the "1962 
edition” published by the defendants. 

5. The defendants in denial of this 
claim, have raised different pleas in their 
written statement. First of all, they allege 
that the author was the real own^r or 
heneficiary under the agreement dated 
13th March 1952, (Ex. P-5); that they had 
directly entered into that agreement with 
him; and that the plaintiff was only a 
benamidar at whose instance a suit of this 
nature would not lie; that the name of the 
plaintiff had heen nominally entered in 
that deed at the instance of the author 
himself who being in Government service 
did not want to figure in the transaction. 
In other words, they alleged that the 
plaintiff was neither a party to the real 
agreement which they had with the author 
nor did he ever come into the picture at 
the time of settlement of its terms; that 
the publication of the book was not in 
pursuance of the alleged agreement as set 
up by the plaintiff, but was in furtherance 
of a contract with the author himself; that 
there was no privity of contract between 
the parties, and that, therefore, the ques- 
tion of performance of any of the terms 
of the alleged agreement did not arise. 

To sura up, the contentions of the 
defendants were: firstly, that they never 
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had rendered any account to the plaintiff 
as regards the royalty of the book in ques- 
tion; that the real fact was that the state- 
ments of accoimts rendered on 16th April 
1960 coyering the period upto the end of 
December 1959 were delivered to the 
author but to retain a benami character 
of the transaction, as was mutually agreed 
upon, the name of the plaintiff had been 
nominally inserted therein; secondly, that 
there was no concluded contract which 
could be the foundation of a suit because 
the alleged agreement had yet to be 
finalised which was only of a tentative 
nature; thirdly, that they did not admit 
any HabiLity for payment of Rs. 15,790.46 
paise, as alleged; fourthly, that there 
being no privity of contract between the 
parties, there was no question of any 
breach of contract nor of rendition of ac- 
coimts between them; fifthly, that there 
was no breach of the original contract with 
the author as he had been asked to bring 
the book in conformity with the changed 
syllabus after introduction of the metric 
system in academic session 1961-62; that 
he, on the contrary, neglected to carry out 
the required alterations in the book and, 
as a result, they were requested to get 
the book revised by one L. C. Jain, a 
a lecturer of the Mahakoshal Mahavida- 
laya, Jabalpur; that the inaccuracies, 
therein, if any, were not intentional or 
deliberate and had been rectified in the 
later editions; sixthly, that the agreement 
in question resulted in an absolute assign- 
ment of the copyright, and was not a mere 
licence to publish on certain terms; seven- 
thly, that they had requested the author 
for a revision in the rate of royalties look- 
ing to the rise in cost of raw materials, 
and he agreed to their proposal by reduc- 
ing the rate of royalty to 12.15 per cent, 
by his letter dated 16th April 1960 (Ex. 
D-6), and while effecting this revision, he 
had taken away the original agreement; 
the benami nature of the transaction, 
however, was retained by continuing the 
transaction in the name of the plaintiff; 
lastly, that the alleged agreement was for 
a consideration forbidden by law and, was 
therefore, legally not enforceable, besides 
being opposed to public policy and was, 
therefore, void and unenforceable imder 
Section 23 of the Contract Act. Even 
otherwise, they alone had the right to 
print and publish the book in question, 
but in breach of that agreement, the au- 
thor had given it for publication to M/s. 
Narbada Book Depot, Jabalpur, in the 
year 1960, and since then that concern 
was selling the book in the market, to 
their great detriment and in rfolation of 
their copyriaht in the work. For this, the 
defendants asserted "that they had reserv- 
ed their right to sue for damages separate- 
ly”, but apparently no such suit has so 
far been filed. They had. instead, launch- 
ed a prosecution against both the author 
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Jfaniram Vishwakarma and his assignee 
the plaintiff-Sheoratanlal Koshal, for al- 
leged infringement of their copyright, 
which, however, ended in their acquittal. 

6. The learned Judge has decreed the 
plaintiffs claim. His findings are that 
(i) the plaintiff has purchased the copy- 
right in the book 'Saral Middle School 
Ank Ganeet' from the author Maniram 
Vishwakarma, for a cash consideration of 
Rs 1,200/-, under the agreement dated 
9th March 1952 (Ex. P-4); (2) the agree- 
ment was neither forbidden by law. nor 
opposed to public policy under Section 23 
of the Contract Act, as the asagnment of 
his rights was with the permission of the 
Director of Public Instruction; (3) there 
was a concluded contract between the 
plaintiff-Sheoratanlal and M/s. Mish- 
rabandhu Karvalaya. through its manag- 
ing partner Basant Kumar Mishra, on the 
terms embodied in the agreement dated 
13th March 1952 (Ex. P-5); (4) that docu- 
ment was not merely a tentative draft, 
but represented the terms and conditions 
on which the defendant-firm was granted 
the sole and exclusive nght of publication 
of the book in question: (5) on a true con- 
struction of the agreement In quesUon. 
there was no assignment of any copyright 
In favour of the defendant firm but omy 
a licence wWch was revocable on the 
breach of any of its conditions: (6) the 
defendant-finn had rendered an accoimt 
on 16th April 1960. acknowledging its 
liability to pay Es. 15.790 46 paise towards 
the arrears of royalty upto the end of 
the year 1959 and of the stocks-ln-trade 
as on 26th January 1960: (7) by virtue of 
the copyright in his favour, the pl^tm 
became the owner of the book, and not 
a mere benatnidar of the author, Maniram 
VUhwakarma and was, therefore, entitled 
not only to recover the amount of Rupees 
13.790.46 paise remaining due, but also to 
rendition of accounts and to the grant of 
a perpetual injunction. Accordingly, the 
learnt Judge has decreed the entire claim 
in suit 

7. Before the Copyright Act, 1957 (Act 
Ho 14 of 1957) was enacted by Parlia- 
ment. the existing law relating to copy- 
right in India, i e . its statutory basis, was 
the British Parliamentary lej^lation to be 
found in the Imperial Copyright Act, 1911 
(1 and 2 Geo. V. Ch. 46) as modified by 
the Indian Copyright Act. 1914 (Act No. 
3 of 1914). Apart from the fact that the 
Imperial Act did not fit in with the 
digged constitutional status of India, 51 
was necessary to enact an independent 
self-contained law* on the subject of copy- 
right in the light of groiving public con- 
sdousness of the rights and obligations of 
authors and in the light of experience 
gained in the working of the law as In 
force during the last forty years. New and 
advanced means of communications like 
broadcasting, litho-photography. etc. also 


called for certain amendmente fn the ex- 
isting law, apart from making therein pro- 
virion for the due fulfilment of interna- 
tional obligations in the field of copyright 
which India might accept That was the 
object with which the Copyright Act 
1357, was enacted, and it attempted a 
complete revision of the law of copyright 
whi^ appeared to be inevitable due to the 
changed circumstances. 


8. We are, however, concerned tiitb 
the state of things prevalent prior to 21st 
January. 1958. when the Copyright Act, 
1957 (Act No 14 of 1957), was brought 
into force. The law then in force was the 
Imperial Copyright Act. 1911 (I and 2 
Geo. V. Ch. 46) which, ivith slight modi- 
fication. was made applicable to this 
Country by the Indian Copyright Act (Act 
No. 3 of 1914). The Imperial Copyright 
Act, 1911, either as operating proprio 
vigore or as applied by the Indian Copy- 
right Act. 1914. was "a law in force in the 
territory of India immediately before the 
commencement of the Constitution", and 
it. therefore, continued to be in force as 
the Jaw of the land by virtue of Art. 372 
(1) of the Constitution. We consider the 
following passage in Coplnger and Skone 
James on Copyright. 9th Bdji., pp 428-9, 
as describing the position correctly: 


’The United Kingdom Copyright Act, 
1911, extended to India as part of His 
Majesty’s dominions, but certain modi- 
fications were introduced by the Indian 
Copyright Act. 1914 (No. 3 of 1914). The 
effect of Section 18 of the Indian Indepen- 
dence Act. 1947 no & 11 Geo. VI. C. 30) 
appeared to be that copyright protection 
both in India and with respect to works 
originating there remained unchanged.” 
For a fuller discu^on of this subject, see 
the decision of the Madras High Court la 
M/s. Blackwood and Sons Ltd. v. A- N, 
Parasuraman, AIR 1959 Mad 410. 


9. Under the law then prevalent 
1ft. to Abe Fjra'jds/wj oS Iba 

earlier enactments, the first owner of the 
copyright is the author and his right of 
assignment is dealt with in Section 5(2) 
and (3) of the Indian Copyright Act. 1914. 
We believe the law on that aspect etiH 
remains the seme ivith some m^ifications. 
even under the new Copyright Act. 1957. 
The only change that is relevant for our 
purposes is, that under the old law. the 
non-registration of the copvright had not 
the effect of entailing the dismissal of an 
action in respect of infringement of copy- 
right commenced when the Act of 1914 
was in force see. Balantrapu Venkata Bao 
y. Valluri Padmanabha Raju ILR 51 Mafi 
180 =■ (AIR 1927 Mad 931) Wallace. 
in that case, followed the view expressed 
In N V. Savory Ltd. v. World of Golf Ltd. 
19 14-2 Ch 566. under the allied Fine Arts 
Copyright Act. that mere failure to re- 
gister docs not deprive an artist of W* 
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copyright. That appears to us to he a 
correct and reasonable view. The Indian 
Copyright Act, 1914, had nowhere made 
any provision for the registration of copy- 
rights. Under the Copyright Act, 1957. it 
appears that under Sections 13 and 45, the 
registration of book with the Registrar of 
Copyrights, is a condition for acquiring 
copyright with respect to it. A plain read- 
ing of the several provisions of the Act, 
leaves no doubt in oirr minds that a copy- 
right in a book now is only secured if it 
is an original compilation and has been 
duly registered according to the provisions 
of the 1957 Act. Once it is so registered, 
the author is deemed to acquire property 
rights in the book. The right arising from 
the registration of the book can be the 
subiect-matter of civil or criminal remedy, 
so that, without it the author can have.no 
rights, nor remedies in spite of the fact 
that bis work is an original one. We are, 
however, concerned witb the state of law 
prevalent under the Imperial Copyright 
Act, 1911, enacted by the British Parlia- 
ment, subiect to such modifications as 
stated in the Indian Copyright Act, 1914. 
It is necessary for us to deal with this 
aspect because the learned counsel for the 
appeUants, during the course of his argu- 
ments. obliquely suggested that the copy- 
right of the book in question "Saral Middle 
School Ank Ganeet’ not being registered, 
neither the author nor his assignee had 
any kind of right or remedy. The whole 
object of this discussion is to remove that 
misconception. 

10. Under the law relating to copy- 
right then prevalent, to which we have 
already referred, viz., the Imperial Copy- 
right Act, 1911, as adopted or modified to 
suit Indian conditions by the Indian 
Copyright Act, 1914, a person had an 
inherent copyright in an original composi- 
tion or compilation without the necessity 
of its registration. Under the English 
enactment (Sections 1 and 2) copyright 
may subsist subject to the provisions of 
the Act "in eve^ original literary, drama- 
tic, musical artistic work.” 

11. While we are dealing with this as- 
pect, it is also necessary for us to dispel 
the doubt expressed by the learned coun- 
sel for the appellants that no copyright 
can be had in respect of a textbook on 
arithmetic like 'Saral iVIiddle School Ank 
Ganeet’, because it wotild necessarily be, 
in a different form, compilation of cer- 
tain arithmetical problems originated by 
others. We are clearly of the view that 
tbe assumption of the learned counsel is 
wholly unfounded. Neither original 
thought nor original research is essential 
for a literary work to be original under 
Section 1. Schedule I, of the Indian Copy- 
right Act, 1914. The Judicial Committee 
of the Pri'^’y Council in Macmillan and Co. 
V. K. and J. Cooper, AIR 1924 PC 75, while 
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interpreting Section 2 of the Imperial 
Copyright Act, 1911, had stated: 

"The word ’original’ does not mean that 
the work must be the expression of ori- 
ginal or inventive thought. Copyright 
Acts are not concerned witb the origin of 
ideas, but with the expression of thought; 
and in the case of 'literary work’ with tbe 
expression of thought in print or writing. 
The originality which is required relates to 
the expression of the thought; but the Act 
does not require that the expression must 
be in an original or novel form, but that 
the work must not be copied from another 
work — ^that it should originate from the 
author.” 

12 . The real test in adjudging the ori- 
ginality of a work is whether it involved 
any skill, labour and knowledge of the 
author and that being fulfilled, he would 
be 'protected by law’, and no one else was 
permitted to steal or appropriate to him- 
self the result of his labour, .s kill and 
learning. As their Lordships have most 
appropriately stated, the provision of Sec- 
tion 2 of the Imperial Copyright Act was 
based on the moral principle resting on 
the Eighth Commandment. 'Thou shall not 
steal’. Apart from this, the originaHty in 
writing of a successful text-book in a sub- 
ject like arithmetic lies upon the skill of 
the author. Some authors have not the 
art or the necessary skill to make a com- 
pilation nor are all compilations of the 
same nature or quality. That is the reason 
why one dictionary, gazetteer, grammar, 
map, almanac, encyclopedia, guide-book, 
etc., would sell and not the others. There 
lies the skill of the author of the work 
which brings to him commercial success. 
The contention that no originality can be 
claimed in such works can, therefore, 
hardly be accepted. For instance, a re- 
ference to the Shorter Oxford Dictionary 
or the Webster’s New International Dic- 
tionary would plainly show the difference 
in treatment of the same words in con- 
trasting ways. In Copinger and James 
on the Law of Copyright, 9th Edn.. pp. 
148-49, the law has been smnmarised as 
follows: 

"In the case of compilations such as 
dictionaries, gazetteers, maps, arithmetics, 
almanacs, encyclopedias and guide books, 
new publications dealing vdth similar sub- 
ject-matter must of necessity resemble 
existing publications, and the defence of 
'common source’ is frequently made where 
the new publication is alleged to con- 
stitute an infringement of an earlier one.” 
Thus, it is clearly recognised that all such 
books are capable of having a copyright in 
them. In text-books on arithmetic or books 
of the above description, the amount of 
originality of the author may be small, 
but the extent of his thought, skill and 
labour may be tremendous, and it is that 
which is protected bv law. We are, there- 
fore, of the view that the book 'Saral 
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Middle School Ank Ganeet’ will certainly 
be an "original work”, within the mean- 
ing of the English Copyright Act as ap- 
plied to British India, and. therefore, the 
author and/or his assignee not only had 
or has a copyright therein but also had 
the right to enter into a publishing con- 
tract of any kind in respect thereol 
13. In this case we are concerned with 
the simplest type of literary copyright, 
namely, the right to print, publish and 
sell copies of the particular book in ques- 
tion, and in the case of a simple text-book 
on arithmetic, no complications as regards 
any dramatic or film rights can posribly 
arise. In determining the question whe- 
ther a particular agreement relating to 
this was an absolute assignment or a mere 
licence, the effect of the opiruon of Vis- 
count Sumner delivered in the House of 
Lords in Messager v. British Broadcasting 
Co. Ltd.. 1929 AC 151 (HL) seems to be 
that one has to look on the real meaning 
of an agreement rather than the parti- 
cular, in that case unfortunate, choice of 
words of the parties. In other words, the 
real meaning of an agreement rather than 
the mere choice of words has to be looked 
into in deciding whether there was a com- 
plete or partial assignment of the copy- 
right or a mere licence to print, publish 
and sell copies of the work in question. 
We would now refer to the contentions 
raised at the Bar. 


14. The learned counsel for the appel- 
lants has assailed the decree under ap- 
peal on the following grounds; 

(1) The plaintiff being merely a bena- 
midar was not entitled to sue for 
any of the reliefs asked for. since 
there was no privity of contract be- 
tween the parries; 

(2) The document dated 13th March 

1952 (Ex. P-5) was simply a "ten- 
tative draft” and not a "concluded 
contract” between the parties. At 
any rate, it was a "unilateral" docu- 
ment. execute iy piimTtnii 

and the mere addirion of the word 
•approved’ by Basant Kumar Mishra. 
a partner of the defendant-firm 
could not mean its acceptance, and, 
therefore, the matter was still at 
the stage of negotiation between 
parties which had not matured into 
an enforceable contract; 


(3) Alternatively, on a plain reading of 
the said agreement, the copyright of 
the book had itself been transferred 
In favour of the defendant-firm and 
not merely a licence to publish on 
conditions; and. at any rate, it was 
an irrevocable licence which would 
not be terminated by notice; 


(4) The failure of the author to revise 
the book In question was itself a 
breach of covenant which disentitl- 
ed him or his assignee from claim- 


ing any equitable relief, for rendi- 
tion of accounts, or, for grant a 
an injunction; 

(5) Having himself terminated the con- 
tract by his notice dated 251h Apri 
1961 (Ex. P-28), the plaintiff coidd 
not fall back on its terms, for claim- 
ing .any royalty for the period sub- 
sequent thereto; and his claim, ii 
any, was to sue for damages: and 

(6) The claim for recovery of Rupees 
13,790 46 paise, the alleged amount 

due. as per the Statements of ac- 
count dated 16fh April 1960 (Era 
P-6 to P-8), was barred by limita- 
tion. 

None of these contentions is really well 
founded and they must all be rejected for 
reasons we shall presently state, 

15. As to the first, the contention that 
the plaintiff Sheoratanlal Koshal was a 
benamidar of the author Maniram Vishwa- 
kanna and not the real owner of the copy- 
right can hardly be accepted. The allega- 
tion in the written-statement that th£ 
author, being a Government servant, could 
not openly engage himself fn any Idnd of 
business which yielded profit to him %vlth- 
out permission of the Director of Public 
Instruction, or. that securing of such per- 
mission. besides entailing endless enquiries 
by Government, was also by no means 
easy, or that the author, being a Govern- 
ment servant was precluded under the 
Government Servants Conduct Rules irora 
effecting any assignment of his rights and 
had, therefore, nominally utilised the 
name of his father-in-law namely the 
plaintiff Sheoratanlal Koshal. stands falsi- 
fied by the plea inserted by way of amend- 
ment showing that such permission to the 
author was duly accorded by the Director 
of Public Instruction to undertake the 
work of writing in four parts a text book 
on arithmetic for use in Cls. V to VlII by 
bis Memorandum Na 4257yF dated 9th 
November 1951 (Ex. P-1). 

Abw; wiVrr a piVa of fiWr rradrrg £r 
raised, the onus probandi to substantiate 
the transaction to be benarai must neces- 
sarily be on the person making the allega- 
tion. and it has to be established by strict- 
est evidence. The defendants had. there- 
fore. the burden of proving by cogent and 
convincing evidence that the alleged as- 
signment of copyright in favour of the 
plaintiff was a colourable or fictitious tran- 
saction intended to defeat any provision 
of lav.’. We. however, find no iuslification 
lor this assumption. Inde^, there was 
no occasion for the author Maniram 
Vishwakarma to have adopted any device 
of this Idnd because he had been permit- 
ted fay the Director of Public fnstruction 
himself not only to tmdertake the work 
of writing a text book on arithmetic but 
also to make an outright sale of his copy- 
right for a lump rum pa^unent under 
Exception 2 to S.R. 2 belo-w Fundamental 
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Eule 47. In pursuance thereof, he duly 
assigned his rights therein. 

16. The Court’s duty is to give effect 
to the actual bargain of the parties ac- 
cording to their intention, and when the 
transaction is in writing, the intention 
of the parties has to be gathered from 
the actual words used in the instrument 
unless they are such as not to convey 
their intention correctly. In Copinger 
and Skone James on Copyright, 9th edi- 
tion, P. 376, the different forms in which 
such agreements in common use partake 
are set out thus: 

"Agreements between authors and pub- 
lishers fall roughly into four classes, 
namely: — 

(1) outright sales of copyright in consi- 
deration of a single payment; 

(2) licences for a period on royalty 
terms; 

(3) profit-sharing agreements; and 

(4) publication on commission, no 
rights in the work being vested in 
the publishers.” 

Under the terms of the agreement dated 
9th March 1952 (Ex. P-4) between the 
parties, the author Maniram Vishwa- 
karma had parted with 'all his rights’ in 
lieu of the payment of a price. For a 
correct interpretation of that contract, we 
must primarily look to document itself. 
It reads: 

"This agreement is made this day 9th 
of March 1952 between Shri Maniram 
Vishwakarma son of Shri Nanhebhai Vi- 
shwakarma resident of Jabalpur (herein- 
after for the sake of brevity referred to 
as the 'Author’) of the one part and Shri 
Sheoratanlal Koshal son of Shri B. L. 
Koshal resident of Mandla (hereinafter 
for the sake of brevity referred to as the 
'publisher’) of the other part. 

Whereas the author has written a book 
on Arithmetic for the Middle Clapes in 
four parts, the manuscript of which is 
ready and fit for publication. And where- 
as the publisher is desirous _ of starting 
publications and the author is willing to 
entrust the publication thereof to the 
said publisher. 

That the publisher shall pay Rs. 1200/- 
(one thousand and two hundred only) in 
all to the author for the said four parts 
of the boolrs. 

That the publisher shall print or cause 
the said books to be printed in four vo- 
lumes to be used for middle clas«:e_s. 
The books may be named bv the publi- 
sher according to his choice. 

The books may be published by the 
publisher himself or he may in his discre- 
tion transfer his publishing rights to sorne 
one else. For the' publication of the said 
books for the said sum of Bs. 1200/- (one 
thousand and tw^ hundred only), the 
author conveys all rights to Sheoratanlal. 


The author has received Rs. 500/- (Five 
hundred only) today and has handed over 
me manuscript to the publisher. The 
balance of the sum amounting to Rs 700/- 
(Seven hundred only) shall be paid to 
the author within a period of three 
months by the said publisher. 

The publisher will have a right to get 
the work revised, translated or rewritten 
by the author if and when necessity arises 
on account of change of syllabus or any 
other like reason and, in the event, wiU 
be liable to reimburse the author suit- 
ably. In the event of the author refusing 
to rewrite or revise the work, the pub- 
lisher will be at liberty to get it suitably 
rewritten and revised by someone else. 
However, when the work is rewritten or 
revised by someone else, the publisher 
will be liable to safeguard and maintain 
the high standard and prestige of the 
work done by the author. 

The publisher shall not act in any way 
which may be detrimental to the interest 
of the books or their reputation and the 
rights of the publisher will be liable to 
be forfeited in case the publisher acts in 
a manner detrimental to the interest or 
reputation of the books. 

That the author hereby declares and 
assures the publisher that the book writ- 
ten by l^im is his sole work and would 
not infringe the copyright of another. 

M. R. Vishwakarma, 
Author. 

Sheoratanlal, 

Publisher.” 

Apart from the words 'the author con- 
veys all his rights’, the other terms are 
clearly indicative that the agreement be- 
tween the parties was of the first cate- 
gory, i.e., it was an agreement for an 
outright sale of the copyright wthout re- 
servation of any kind by the author in 
respect of any right whatever in himself. 
The plaintiff had, therefore, full legal 
title to the copyright and as a logical 
consequence thereof, he also had acquir- 
ed the right to enter into a publishing 
contract like the agreement dated 13th 
March 1952 (Ex. P-5) with the defendants. 

A fortiori, the plaintiff had a right to 
sue then in his own name for his royal- 
ties thereunder and for the other conse- 
quential reliefs flowdng from his legal 
ownership in the work, i.e.. the right to 
an account of profits, which is only _ an 
equitable remedy incidental to the right 
of injunction, if there was any infringe- 
ment of his copyright and. upon_ that 
event, also of recovering the infringing 
copies, if any, which were pirated from 
the work in question. 

17. From a perusal of the terms ap- 
pearing in the agreement taken as a 
whole and particularly the operative por- 
tion thereof, we find that the executant 
had unequivocally and in categoric lan- 
guage "assigned” his cop-vTight. The 
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recitals of the document are plain enough 
and the terms are susceptible of no other 
construction than this that the author 
Maniram Vishwakairoa had made an out- 
right sale of his copyright in favour of 
the plaintiff Sheoratanlal Koshal in con- 
sideration of payment of Rs. 1,200/- for 
the making of such assignment. The con- 
tention is not that the arrangement so 
arrived at was either forbidden by law 
or was against public policy and, there- 
fore. void and unenforceable under Sec- 
tion 23 of the Contract Act The sub- 
mission is that the plamtiff had no nght 
to sue. being a mere benamidar. 


As already stated, we find that the 
author having been permitted under Ex- 
ception 2 to S R 2 below Fundamental 
Rule 47 to undertake the work in ques- 
tion provided he assigns all his rights, 
there was no occasion for him to enter 
into a colourable transaction to defeat 
any provision of law. We may inciden- 
tally mention that although the defen- 
dants had pleaded that the agreement in 
question was for a consideration which 
was forbidden by law and opposed to 
public policy and. therefore, was not en- 
forceable under Section 23 of the Con- 
tract Act and had raised this issue In the 
Court below, the learned counsel appear- 
ing on their behalf has abandoned that 
stand, and no provision either in the 
General Book Circulars or In the Gov- 
ernment Servants Conduct Rules were 
brought to our notice to suggest that 
such contract would be legally Ini^hd 
On the contrary. Exception 2 to SR. 2 
below Fundamental Rule 47 not only 
permits a Government servant to be the 
author of a book but also enables him to 
assign his rights under certain conditions. 


18. Even otherwise, the onus of esta- 
blishing a transaction to be benami is on 
the person who asserts it. This cannot be 
a matter of presumption and has not only 
to be averred in the pleadings but also 
TTQs'C Att- bp .tfisiaJ jjddp.wie J.v 

absence of evidence, the apparent title 
prevails See. Smt. Surasaibalini Pebi 
V. Phanindra Mohan Majumdar. AIR 1965 
SC 1364 Normally, the proof of a tran- 
saction being benami rests not only on 
direct evidence but also on the relevant 
circumstances In absence of any direct 
proof, the circumstantial evidence may 
sometime clinch the issue. The real 
criterion in cases of benami transactions 
is to consider the source of funds for the 
acquisition, motive, possession of pro- 
perty. custody of title-deeds, etc. See 
Sreemanchunder Dev v. Gopaul Chunder 
Chuckerburty. (1866-67) 11 Moo Ind App 
28 (PC) and Gangadara Ayv’ar v. Subra- 
mania SastrigaL AIR 1949 FC 88. 

In Gangadara Ayyer’s case. AIR 1949 
FC 83 (supra), their Lordships of the 
Federal Court have stated that source of 
nwney for the acquisition of property is 


an important test, but unfortunately in a 
case like the present, that is of no avail 
Even if it were, we have the testimony of 
P.W. 2 Sheoratanlal Koshal and P.W. 6 
Maniram Vishwakama that the transac- 
tion was real and the assignment of copy- 
right was effected on payment of Rs. 
1,200/- If in the nature of things, there 
is no scope for applying these tests, the 
burden of proving the transaction to be 
benami would be very much greater. In 
matters of this desenption the decision of 
the Court must rest not on mere suspi- 
cion but only on legal evidence, including 
testimony of witnesses. On the reason- 
able probabilities and legal inferences 
arising from the proved or admitted facts 
in the case, we are satisfied that the alleg- 
ed benami nature of the transaction Is 
not established, and. therefore, the appa- 
rent title must prevail Having dealt 
with the plaintiff as the owner of copy- 
right and having derived benefits of a 
contract with him. the defendants are 
really precluded from contending that 
the real title resides elsewhere. Such an 
estoppel necessarily arises by reason of 
their privity of contract 
19-20. Next the question Is whether the 
parties were still at the stage of negotia- 
tions and. therefore, the agreement dated 
ISth March 1952 (Ex. P-5) had not matur- 
ed into an enforceable contract. The 
argument is that the document Ex. P-5, 
on which the suit is based, is merely a 
Hentative draft’ of an agreement and did 
not represent a 'concluded contract’ be- 
tween the parties. Alternatively, it Is 
suggested that it was a 'unilateral docu- 
ment’ executed by the plaintiff alone, and 
the mere addition of the word 'approved' 
by Basant Kumar Mishra, defendant No. 
3. would not mean its acceptance by de- 
fendant No. 1 M/s Mishrabandhu Karya- 
lavB (After considering the evidence, 
the Court held that the agreement dated 
13th March 1952 (EIx, P-5) truly repre- 
sented a concluded contract between the 
parties ) 

21. Coming to the third contention 
rai^ by the learned counsel, we are 
satisfied that it is wholly devoid of sub- 
stance In dealing with arrangements 
between authors and publishers, parti- 
cuJarlv as regards publishing agreements, 
Copinger and Skone James indicate that 
no formalities are required, stating 

"Contracts between authors and publi- 
sher*: ere not, as in some countries, regu- 
lated by any special law. but their vaR- 
ditv. construction and enforcement de- 
pend upon the ordinary Vules of law gov- 
erning contracts relating to dealings vdth 
personal property. In practice, such ar- 
TOTgements vary, through many grada- 
tions of formality, from an oral or inv- 
plied licence to publish a single article 
to a full-length publishing agreement. It 
b the informal agreement leaving many 
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essential terms to implication that most 
often renders difficult the determination 
of the respective rights of the parties.” 
(p. 375). 

According to the learned authors, writing 
is essential when there is an assignment 
of copyright or an exclusive licence to 
publish. As already stated, such agree- 
ments form into four distinct categories. 
We are, however, not left to any implica- 
tions to ascertain the nature of the right 
that came into existence, because the 
terms of the agreement between the par- 
ties are embodied in a writing dated 13th 
March 1952 (Ex. P-5). In the case of 
such fonnal agreements, the most impor- 
tant point to determine is whether any 
copyright is to be vested in the publisher 
or whether a licence only is intended. In 
the former case, the publisher will enjoy 
the full legal title to the copyright and 
will alone be entitled to enforce the right 
against third parties. In the case of a 
licence which in a publishing agreement 
will normally be an exclusive licence^ the 
grant is subject to certain conditions and 
on their non-fulfilment, the licence is 
capable of being revoked. We have no 
manner of doubt that the real arrange- 
ment between the parties was that the 
copyright in the work belonged to the 
plaintiff Sheoratanlal and th.e defendants’ 
firm M/s. Mishrabandhu Karyalaya ' was 
given an exclusive licence to publish it 
on certain conditions. The position would 
have been entirely different if the plain- 
tiff had assigned his copyright and stipu- 
lated for payment on royalty terms. In 
that event, the rights of the parties would 
have been worked out in the light of the 
decision in Barker v. Stickney, 1919-1 KB 
121. In that context, Copinger and Skone 
James state at p. 379: — 

"It seems fairly clear that as the law 
now stands, an author, who has entered 
into a publishing agreement in which the 
copyright is assigned to the publisher on 
royffity terms, has no right of action for 
the royalties against an assign of the pub- 
lisher. Authors, therefore, should keep 
the cop.yright themselves and assim_ no 
more than a right to publish conditional 
upon royalties being paid and only as- 
signable if they are provided for.” 

That, however, is not the case, _ because 
the plaintiff had not assigned his copy- 
right on royalty terms but merely enter- 
ed into a publishing agreement ■'vith M/s. 
Mishrabandhu Kaiwalava for retaining in 
himself the copyright and conferred on 
them the right to publish the work on 
payment of certain royalty. The matter 
depends on the construction of the terms 
of the agreement dated 13th March 1952 
(Ex. P-5), which reads: 


I STR # ^ ft. ^ % ftFT 

^ »iFif ^ *i| 1 1 3^ ^ 

ft^T ERg €r'(^i55r?5ra f f% — 

(i) ^ ftsfir if 

% "K g'feld) 

ftsi ^7 1 

i\) fldR nftdq ^ drf ^ 

fsir i 

(^) gti 3mr Wt srt ftgqd id 

gfdqi % ^ 53 ^ qjr <^01 sTiftqjr? 1 

(v) zfft f^d'f aid ^ vmm 

% qqft H ^ 

irnr ^ t d 

(H) qft ft«T 5R3 sfiFifer Id SdTqi % 

^ raft diqi d a^TKid qRdf =ditd dr 

F4r tR dd% aaa^ ehf 1 

fta sRg sigqR’ a-7.rf%d d ^ ft 

rad] SFd JraTddi d sraif^ ^1 

ftdi I dd ^ d 3Rd srardd fta ERg Wpsa 

ftft |f aidft 1 aftdd (t(^ aftdd) 
^r I 

(I) aft diea a^% ftftd ^ a] % 

Id ^ -ftf aRaaV ftar ft d 

% Id 3^^ '5T anr ^ 

ft |?|7 dft "R siaar ftnr; 3r5=aar d 
3% %ft a=BRr^ % SRT saaft d 

ifdr i 

v's) fta aiiardd |d gdT'i5 ^ a^r^ta 
3Tra d dia d | % dfdi aird a-~a 
aR *$^00 i^qta q35|t-d % aal?: 

ft ft JR ua'Sl ^ nara d I ^ a^rai adai 
d ft aft d 2 ftar -ufti. 1 

(&) ^ Id 5 ? lai ar ft-w'ir a dr 
3>?? d saaidor 1 ^ s d g? a: ft -'lar art ftaa 
ft d^ d ^ aa;n%d d ^oirddr 

d aftdr i 

gaTdd d.FdR^ % d d3[ai ft ft t^r 
arft |d gtfia; d d^rrad aR dita^d ^ 
gd ai%rR tlnr 1 ^ f^^d l^'df f 1 % id 
gtaa % aarFjrd d ftf I'aad ^di dft fedi aar 
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22. As a matter of construction of the 
words used by the parties, the a^treement 
really intended a licence only and not 
an absolute or partial assbqiment of the 
copyright, that is to say, it was a publish- 
ing agreement with a printers’ firm on 
the usual term of payment of a certain 
percentage of royalty to the owner of the 
copyright, and, therefore, the defendant 
firm M/s Mlshrabandhu Karyalaya ac- 
quired no right in the copynght Itself but 
only an exclusive licence to publish. In 
Halsbury’s Laws of England, Srd Edn.. 
VoL 8, Paras. 743, and 758 the effect of 
such agreements has been stated thus: 


•'A licence may be for a term of years 
or for a definite period, in which case. 
In the absence of anjdhing to the con- 
trary in the contract, the publisher wm 
not be restrained from- selling. aftCT the 
expiration of the time specified in the 
agreement, copies printed during 
period. IVame v, Boutledge (1874) LJv 
18 Eg. 497 and Howitt v. Hall (1862) 6 
LT 348. Where under an agreement bcF- 
tween an author and his publisher a 
licence is conferred on the publisher with- 
out limitation to any definite period, and 
where payment to the author is bv ro- 
•yalties or by a share in the profits, the 
licence, although exclusive so long as it 
exists, is revocable; and the author can 
restrain the publication of any edition 
subseouent to the notice of revocation. 
Reade v. Bentley, (1858) 4 K and J 656 
and (1874) 18 Ea 497 (sup.ra),” (at 
P. 408). 


*ln the case of agreements between 
authors and publishers, or theatrical pro- 
ducers, it is often difficult to distingui^ 
between a sole and exclusive licence and 
an assignment of copyright. Where the 
agreement between the author and his 
publisher contains no express terms as to 
the copyright. If the consideration is pay- 
ment to the author of royalties or a share 
of the profits instead of 'a sum of money 
paid down, the inference is that the copy- 
right is not assigned, but that a sole 


exclusive licence is concerned upon the 
publisher. Hole v. Bradbury, 1879-12 Ch 
D 886 at p. 895, per Fry, J.; Re. Jude’s 
Musical Compositions 1907-1 Ch 651 (CA)r 
Stevens v. Benning, 1855-6 De Gm and G 
223 and Commr, of Inland Revenue v. 
liongmans Green and Co. Ltd., (1932) 
Macg Cop Cas (1928-35) 345,” (at p. 414). 
Applymg these principles to the agree- 
ment in question, we are clearly of the 
view that the aforesaid agreement dated 
13th March 1952 (Ex. P-5) created a 
licence in favour of the defendant finn 
M/a. Mishrabandhu Karyalaya. who 
thereupon acquired the benefits of a pub- 
lishing agreement subject to their fulfil- 
ling the terms and conditions contained 
therein. We are fortified in this conclu- 
sion by the following observations in 
Copinger and Skone James on Copyright, 
9lh Wn.. at p. 384: 

"But wherever there are continuous 
obligations on the part of the publisher— 
for instance, the payment of royalties to 
the author — the tendency of the courts, 
is to construe the agreement as conferring 
upon the publisher a conditional licence 
to publish rather than as civtne Dim an 
equiUble title to the copyright 

It seems to follow from these that upon 
non-fulfilment of any of the terms which 
are essential to the contract itself, the 
licence was capable of being terminated 
by reasonable notice. 

23-28. Fourthly, the learned counsel 
for the appellant is not right in urging 
that there was failure on the part of the 
author to revise the work in question in 
terms of clauses 4 and 6 of the agreement 
set out above, and that there was. there- 
fore. e breach of the covenants contained 
therein which disentitled him or his as- 
signee from claiming any equitable relief 
for rendition of accounts or for the grant 
of an injunction. (After considering the 
evidence, the judgment proceeded’) In 
dealing with the question of breach, the 
learned Judge held that the defendant 
firm M/s. Mishrabandhu Karyalaya had 
committed breach of the agreement (i) in 
not getting the book revised through 
the plaintiff by the author according to 
the metric system, (ii) in not having the 
1962 edition altered and corrected by the 
author and that it contained numerous 
mistakes and inaccuracies which were not 
there in the work as originally published, 
and (Ui) in not rendering to the plaintUI 
regular accounts of the royalties payable 
to him under the agreement and in non- 
payment of the royalty which has fallen 
due thereunder for the years in question. 
We are fully in accord with these find- 
ings reached by the learned Judge for 
the reasons advanced and would, there- 
fore. hold that there was no breach of 
dauses 4 and 6 of the contract by th* 
plaintifL On the contrary, agreeing with 
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the learned Judge, we would further hold 
that the defendants themselves had com- 
mitted breach of the various covenants 
contained therein, particularlv in regard 
to (i) submission and rendition of the 
yearly accounts of royalties in the month 
of December each yean (iil their failure 
to pay Rs. 13.790.46. the balance of royal- 
ties which had admittedly accrued due 
upto the end of December 1959. and of 
royalties which had and have fallen due 
for the years subsequent thereto (clause 
J). upto the date of institution of suit and 
thereafter: (iii) the revision of the book 
by a person other than the author, and 
the taking out its altered or revised edi- 
tions, without reference to the plaintiff to 
whom the copyright therein belonged 
(Clauses 4 and 6): and (iv) by the pirat- 
ing of the work in the open market by 
its publication and sale, after revocation 
of the licence by the plaintiff’s notice 
dated 15th April 1961 (Ex. P-28). These 
were breaches of essential terms of the 
contract itself, which per se would entitle 
the plaintiff to treat the contract to have 
come to an end. 

29. However, before deahng with that 
aspect, we would like to add that the 
learned Judge has also been right in 
arriving at his other conclusion, viz., that 
the publication of a rival text-book 'Purva 
Madhyamik Ank Ganeet’ by the defen- 
dants, was not in contravention of the 
agreement between the parties, and, 
therefore, its publication and sale could 
not be prevented. That is so, far a two- 
fold reason, namely — (i) there was no 
restrictive covenant in the agreement 
prohibiting the defendants from engaging 
into a competitive trade, and (ii) the pub- 
lication of an elementary text-book on a 
subject like Arithmetic which must of 
necessity, be drawn from a "common 
source” available to all, cannot be treated 
to be in contravention of a nublishing 
agreement like the one with which we 
are dealing at present. In Halsbury’s 
Laws of England. Illrd Edn., VoL 8. Para 
760, the law is stated thus: 

"A publisher on royalty terms is en- 
titled to publish a competing boolr. and 
an agreement not to do anything to in- 
jure the author’s right to royalties vill 
not be implied: Cesdnsky v. Routledge 
(George) and Sons. Ltd. (1916) 2 KH 325 
at p. 329 per Rowlatt, J.” 

30. The case of Mathewson v. Stoch- 
dale, 1806-12 Ves 270 is instructive. In 
that case, the dispute was as regards a 
certain list which was maintained in the 
India House and had been published by 
the plaintiff. It was alleged that the 
defendant had copied that list and there- 
by infringed the plaintiff’s copyright. The 
Court, however, held that all human 
events were equally open to all who wish- 
ed to add to or improve the materials, 
already collected by others, thus making 
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an original worlc, and no man could mono” 
polise such a subject. The judgment goes 
on to say that every man may take what 
is useful from the original work, improve, 
add to and give to the public the whole, 
compiising the original work, with the 
additions and improvements made by him 
and in such a case, there is no invasion 
of any right. But a copy, much less a 
servile copy, of a work cannot be allowed 
to stand. In Hanfstaengl v. W. H. Smith 
and Son, (1905) 1 Ch 519, the definition of 
a 'copy’ was adopted from an earlier de» 
dsion which runs as follow’s: 

"A copy is that which comes so near to 
the original as to give every person see- 
ing it the idea created by the original.” 
and then follows a passage from the 
House of Lords’ case in Franz Hanfsta- 
engl V. H. R. Bainos and Co., 1895 AC 
20. to the following effect: 

"The question may be solved by taking 
each of the works to be compared as a 
whole and determining whether there is 
not merely a similarity or resemblance 
in some leading feature or in certain of 
the details, but whether keeping in view 
the idea and general effect created by the 
original, there is such a degree of simila- 
rity as would lend one to say that the 
alleged infringement is a copy on repro- 
duction of the original.” 

In Jarrold v. Ha.ywood, 1870-18 WR 279, 
the dispute was in respect of certain 
scientific books that the plaintiffs pleaded 
that his books were the result of his in- 
dividual labour and skilL The principle 
enunciated therein, was as follows: 

'Tf any part of a work complained of 
is a transcript of another work or with 
colourful additions and variations and 
prepared without any real independent 
literary labour such portion of the work 
is piraticaL But it is impossible to esta- 
blish a charge of piracy when it Is neces- 
sary to track mere passage and lines 
through hundreds of pages or when the 
authors of a w’ork challenged as piratical 
have honestly applied their labour to 
various sources of information available.” 

It would thus appear that a ’copy’ is 
that which comes so near the original as 
to suggest the orii^al to the mind of 
the reader. The dictum of Kekewicli, J., 
in 1908-1 Qi 519 (supra) has throughout 
been followed and applied in India. See, 
Sitanath Basak v. MohinI Mohan Singh, 

34 Cal Vm 540 = (AIR 1931 Cal 233). 
Mohendra Chandra Nath Ghosh v. Empe- 
ror, AIR 1928 Cal 359. Kartar Singh v. 
Ladha Singh, AIR 1934 Lah 777 and 
Gopal Das v. Jagannath Prasad. ILR 
(1938) AU 370 = (AIR 1938 AU 266). 

31. Applying these principles to the 
present case, we are unable to find any 
material showing that the 'Turva Ma- 
dhyamik Ank Ganeet” published by the 
defendants, was a copy or a colourful 
imitation of the 'Saral Middle School Ank 
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Ganit’ written by the author. SufBce to 
say. the laws of copyright do not protect 
ideas, but they deal with the particular 
expression of ideas. It is always possible 
to arrive at the same result from Indepen- 
dent sources. The rule appears to be 
settled that the compEer of a work In 
which absolute originaUtv is of necessity 
excluded is entitled vrithout exposing 
himself to a charge of piracy, to make use 
of preceding works upon the subject, 
where he bestows such mental labour 
upon what he has taken, and subjects It 
to such revision and correction as to 
produce an original result. See. Spiers 
V. Brown, 1858-6 WB 35d Beade v. Lacy, 
{18G1) 123 RR 503 and Hotten v. Arthur. 
(1863) 136 RR 240. cited by Barnet and 
Ganga Nath JJ.. in ILR (19331 All 370 - 
(AIR 1938 All 2661 (supral. 

32. In Sita Nath Basak's ease. 51 Cal 
WN 540 »= (AIR 1931 Cal 2331 the Cal- 
cutta High Court expressed its opinion 
that in this of the Court 

should be reluctant to rit as experts and 
to decide the question of infringement of 
copyright without the aid of expert evi- 
dence. That view ^vas followed with 
approval by the Allahabad High Court 
In ILR (1933) AU 370 - (AIR 1938 All 
266) (supral. The learned counsel for the 
respondent has not attacked this part of 
the judgment under appeaL and thw 
appears to us no evidence on record 
which would justify any finding of the 
kind that the book in question was a 
colourful imitation of the other, merely 
because there was similarity in treatment. 
Unless there Is a minute scrutiny of al- 
leged similarities and dis-dmilarities and 
extcnrive and lengthy comparison, no 
conclusion to that effect Is posable. It 
Is not only proper but essential that we 
issue of t^ kind should be tried with 
the aid of experts who should be appoint- 
ed Commisrioners to investigate and re- 
port on similarities As already slated, 
neither has any such comparative mate- 
rial been placed on the record from which 
we could arrive at a conclusion, nor were 
any arguments addressed to us on this 
aspect. The question whether there has 
been an infringement of copyright de- 
pends on whether a colourable inutation 
has been made. Whether the work com- 
plained of is or Is not a colourable imi- 
tation of another, is essentially a ques- 
tion of fact and the burden of proving 
that fact was undoubtedly on the plain- 
tiff who has led no evidence. The learn- 
ed Judge has. therefore, rightly held this 
against the plaintifL 

33. Even otherwise, that dedrion of 
his as regard "Purva lladhyamik Anfc 
Ganit**. is unassailable on principle. Simi- 
larity may be a point in issue in thi< 
of cases, but mere sindlarity in treatment 
Is not enough. See. 54 Cal 540 
(AIR 1931 Cal 233) (supra). That Is so. 


because the sameness of a thing delineat- 
ed does not necessarily also produce a 
similarity in delmeatlon. The mere rt- 
semblance of a work by itself, is not an 
evidence of triracy, when the subject 
dealt with is common. Any fair dealing 
with a v/ork has always l^n kept out of 
the mischief of the Copyright Act. parti- 
cularly if the books are based on curt*- 
rial which is common property. 

Accordingly, the Calcutta High Court 
In Moulvi Umar All v. Jojn Ranjan 
Mitra. (1935) 39 Cal WN 949. while deal- 
ing with a book on Elementary Geogra- 
phy. stated that the author of the work 
complained ot vras at liberty to draw 
upon asnunon sources of information 
avmlable to alL The test therefore, b 
not the resemblance of a few passage 
here and there, but the general impres- 
sion that is left In one’s mind which is of 
the essence, and must be regarded as the 
relevant criterion in determixung whe- 
ther a colourable imitation has been pro- 
duced. When a question of this natur^ 
arises, the Court has. therefore, to keep 
In mind both the external and fnternaJ 
features of the two books. By “external 
feature” Is meant the get-up and the 
overall scope of the publicationu By 
“internal feature” is meant the general 
lay-out of the subject-matter; the manner 
of its treatment and the amount of mate- 
rial contained In the book In question. 
See. S. K. Dutt v. Law Book Co.. lUl 
0051) 1 All 289-(AJR 1954 AU 570). That 
depends upon the degree of resemblance 
which makes one a mere slavish copy of 
another. The workable test of what con- 
stitutes a copy or colourable Imitation 
which emerges from the authorities cited 
by us earlier appears to be this, that In 
order to constitute the infringement of a 
copyright, there should be "direct or fn- 
direct use" of the aforesaid features of 
the plaintifTs work in which copyright 
In him subsists. There Is nothing to show 
that that test is fulflUed In this case. 

3i. Equally unacceptable Is the next 
contention, namely, that the plaintlfl 
having himself terminated the contract by 
his notice dated 25th April 1961 (Ex. 
P-28), could not fall back on its tem» 
for claiming any royalty for the period 
subsequent thereto, and that his claim. U 
any. was to sue for damages. That notice 
of revocation reads, thus; 

"For the reasons stated In paras 3 and 
4 aben’e my client does not intend to 
keep the publishing rights with you any 
further and the grant of publishing right 
to you In respect of the Saral jllddle 
School Ankganit (all imts according to 
old syllabus as well as new or unified 
syllabus) as per agreement dated 13-5-52 
Is hereW withdrawn, revoked and termi- 
nated. My client shall now convey ti* 
publishing rights to other persons ae- 
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cording to his choice and you are hereby 
asked not to pript and publish any fresh 
issue or edition of the aforesaid books, 
after receipt of this notice. The existing 
copies may however be sold off or handed 
over to my client. 

Please, therefore, take notice that you 
shall not hereafter publish or undertake 
reprinting or do any other act in that 
behalf in pursuance of the aforesaid agree- 
ment which stands cancelled with regard 
to the above referred books. You are 
also asked vdthin seven days from the 
receipt of this notice to give a detailed 
account of the said books which have 
been printed, sold, as well as now in 
stock with you.” 

The reasons stated therein earlier were: 
(i) the defendants’ failure to pay royalty 
at 15% on sales every year; (ii) the non- 
payment of past arrears of royalties 
amounting to more than Rs. 15,000/- still 
remaining outstanding, which they had 
not paid in spite of repeated demands; 
(iii) their publication of another book in 
Arithmetic "Piurva Madhyamik Ank 
Ganeet” (in three parts) contrary to the 
understanding between the parties and 
despite protests, and (iv) being interested 
in promoting sales of that book, the de- 
fendants had made it impracticable for 
the publishing rights to remain with them 
any longer. To this notice, the defen- 
dants replied, by thier lawyer’s letter 
dated 28th June 1961 (Ex P-32), to the 
following effect: 

’Tt is true that a written agreement 
was entered into on 13-3-52 between my 
clients and Shri Maniram Vishwaliarma 
of Jabalpur (who happens to be your 
son-in-law) according to which my clients 
obtained absolute permanent irrevocable 
copyrights for publication and sale of 
"Saral Middle School Arik Ganit”_ (all 
parts). You are aware that the original 
document of agreement was given to the 
author Shri Maniram Vishwakarma on 
his request and a copy thereof was re- 
tained for records by my clients. 

According to this agreement the only 
rights which Shri Maniram wanted and 
he did receive was that he shall be en- 
titled to a royalty at the rate of 15% on 
the sale of the aforesaid books which 
would be revised if and when necessary 
according to the changing circumstances. 
Shri Maniram was further given a choice 
of assigning his rights of Royalty in the 
books aforesaid to any person whom he 
might nominate in order to save his posi- 
tion as a Government servant. This he 
has already done by appointing you to 
assignee on and from 5-10-54 by a writ- 
ten intimation sent to my clients in this 

b^alf. 

XX X X 

Please note that you cannot assign 
publishing rights of the books under re- 
ference to any person because their copy- 
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rights have absolutely and permanently 
vested in my client ever since 13-3-52 
agreement 

X X X X 

My clients reiterate that absolute rights 
of publication and sale of books imder 
reference rest in my client ^he books 
would be published as usual and amount 
of Royalty shall be paid to you or any 
other person whom Shri Maniram might 
nominate in future according to the new 
terms contained in your letter dated 16-4- 
60 reference to which has already been 
made above. 

Please, therefore, note that you or any- 
body else including Shri Maniram have 
absolutely no right of publication and 
sale of books concerned.” 

35. In other words, although the de- 
fendants were in breach of tbe contract 
they signified their imwillingness to ac- 
cept its rescission, wrongfully asserted a 
title to the copyright in themseives which 
was adverse to that of the plaintiff and 
thereafter admittedly continued the pub- 
lication and sale of "Saral Middle School 
Ank Ganeet” under the terms of the 
agreement dated 13th March 1952, along 
with their own "Purva Madhyamik Ank 
Ganeet”. Incidentally, the plaintiff after 
having revoked that agreement on account 
of the breach of its terms by the defen- 
dants-firm. M/s. Mishra Bancihu Karya- 
laya, rightly had the book "Saral Middle 
School Ank Ganeet” published by M/s. 
Narbada Book Depot Jabalpur, another 
firm of printers and publishers here in 
mitigation of damages. 

That the plaintiff was entitled to enter 
Into such an arrangement has not been 
questioned before us nor has his right to 
the rendition of accounts of royalty pay- 
able in respect of sales of "Saral Middle 
School Ank Ganeet" upto 25th April, 
1961, the date of revocation of the pub- 
lishing agreement been challenged 

36. Indeed, the right of the owner of 
a copyright to an account of the royalties 
or profits, as the case may be, accruing 
from the sales of the book when he has 
not parted with his copyright, is well 
settled. The reason for this is that a pub- 
lishing agreement between an author 
for his assignee) and a publisher esta- 
blishes a fiduciary relationship between 
the Parties, and the former is, therefore, 
entitled to an account from the publish- 
ers, For this purpose, the publisher must 
produce all books and documents neces- 
sary for the proper vouching of the ac- 
counts; he is not entitled to charge the 
author (or his assignee) at a higher rate 
for the expenses of printing paper, etc., 
than he himself actually pays; and must 
give the author the benefit of aU trade 
commisrions and discounts See, Copinger 
and Skone James on Copyright, 9th Edn., 
p. 389, That would necessarily be so in 
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8 profit-sharins aereement. when the par- 
ties enter into a ioint adventure like the 
one in (1858) 4 K and J 658. where both 
parties had eaually taken upon them- 
eelves the whole expense and risk of 
bnngmc out a publication, by the way of 
a joint adventure, or a partnership Even 
In such a case, the copvriaht therein does 
not vest in the publisher but belongs to 
the author, although the publication of 
tt is On terms that the author and publi- 
sher would have an equal share of profits. 


37. In a publishing agreement like the 
present one (Ex. P-5), by which the plain- 
tiff created only a licence to print, publish 
and sell copies of the book in question in 
favour of the de/endants-fimi. M/s. 
Mishra Bandhu Karyalaya, the right to 
the rendition of a true account of the 
sales on which the royalties are payable, 
exists in the very nature of things. As 
licencees. they would have to account for 
the royalties earned by the plaintiff who 
was the owner of the copynght How- 
ever. the parties have not left this to Im- 
plication. but have expressly made a pro- 
vision to that effect in Clauses 1. 2 and 
3 of the agreement upon a plain construc- 
tion of which, we must hold that the 
plaintiff was clearly entitled to a rendi- 
tion of accounts. Even otherwise, the 
pnndple indisputably is. that a licensor 
generally has (il the right to an account 
of all the sales effected bv the licensee 
during the period during which the licence 
had subsisted even after _ revo<»tion of 
the Ucence. and also (ill the nghl to an 
Inspection of all the accounts of sales as 
maintained by the licensee for that period, 
for the purpose of quantifying royalties 
payable during the entire period of the 
Ucence. Le . for the purpose of arriving at 
the true figure of final royalty payable to 
him under the agreement, See. Anglo- 
American Asphate Co. Ltd. v. Crowley 
Bussell and Co Ltd.. 1945-2 All ER 324. 
and there is no reason why that principle 
should not equally be applicable to a 
Ucence created in favour of a printer's 
firm with a view to detenmne the amount 
of royalty payable in respect thereof. 

38. We are. however, digresdng from 
the real point in issue, namely, as to the 
rights of the plaintiff, if any. to receive 
any royalty for the period subsequent to 
the revocation of Ucence or to a rendi- 
tion of accounts of such royalty in res- 
pect of that period, le.. after the Ucence 
had been terminated by his notice. It Is 
urged that upon failure of the defendants 
to render an account of the royalty earn- 
ed In December each year and on their 
admitted failure to pay any royalties 
which now are in arrears, there was a 
breach on their part of the essential terms 
which were so vital that thev go to the 
very root of the contract and the plain- 
tiff, accordingly, had rightly treated the 
contract as discharged by breach, but 


after a termination of that contract b) 
the notice dated 25th April 1961 (Ex. P-28) 
his only remedy for the period subse 
quent was to sue lor damages for allegec 
Infringement of his copynght and not L 
a claim for an account of royalties. Whil< 
we agree that after revocation of the 
licence, the plaintiff's remedy was ii 
damages for the period subsequent anc 
not for royalty, nevertheless, the claim Ir 
respect of that period in substance is one 
for damages. The reason for this deci- 
sion of ours follows hereafter. 

39. The answer to this problem fs te 
be found in certain leading principles ol 
the law of contract in the English com- 
mon law which may be taken as weL 
settled. Breach of contract always en- 
titles the injured party to bring an actior 
for damages. It may also entitle him ti 
treat the contract as discharged, but hf 
can only treat it as discharged on provint 
that the breach Is either of the entire con- 
tract or of some term which is so vita' 
that it goes to the root of the contract 
The breach must be such as to show tha 
the party In default has repudiated hb 
obligations under the contract. Before the 
time for performance arrives a party tc 
the contract may declare his Intention ol 
not performing the contract This is call- 
ed a repudiation of cootract or an anticl* 
patorv breach. In such a case, the other 
party is not bound to wait until the actual 
time for performance arrives: he may tin* 
mediately treat the contract as discharged 
and sue for damages. In the case of the 
repudiation of part of the contract, it is 
a question of construction whether the 
part repudiated is so vital as to entitle 
the other party to treat the whole con- 
tract as discharged. Howewr. repudia- 
tion by one party does not of itself dis- 
charge the contract. The contract is only 
discharged when tfee repudiation Is ac- 
cepted by the other party. If the repu- 
diation is not accepted, the contract re- 
mains in existence. The party in default 
may then change his mind and proceed 
with performance. See. Anson’s Principles 
of the Law of Contract. 22nd Edn- 437 
et seq: Cheshire and Fjfool’s Law of 
Contract, 6th Edn.. Pp 505-6: Halsbury’s 
Lau-s of England, 3rd Edn.. paras 274 and 
334 at Pp 160-1 and 203. 

40. In Halsbury's I.aws of England, 
the principles are enundaled thus 

"(i) One of the modes in which a con- 
tract may. be discharged U by 
breach, where the promisor ha* 
failed to perform his promise end 
the other party elects to treat them 
at an end. 

(ii) Vr'here one of parties repudiates the 
contract by showing that he does 
not intend to perform it. the other 
party Is entitled to sue him fof 
breach of the contract and -Is ab- 
solved from further performance 
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oi his part of the contract and if 
he elects to do this the party in 
default £s not entitled to an oppor- 
tunity of changing his mind. In 
such a case, the contract is com- 
pletely determined, and the party 
fn default cannot insist upon the 
performance by the other party 
even of a stipulation which is col- 
lateral to the main purpose of the 
contract. 

(ST) In order to amount to repudiation, 
there must be conduct showing 
clearly an intention not to fulfil 
the contract.” 

41. A fortiori, the breach of the fun- 
damental obligation created by the con- 
itract is a cause of discharge. It may, in- 
deed. be said, in general that any breach 
which prevents substantial performance is 
a cause of discharge. Whether perform- 
ance is substantially prevented or only 
partially aSected is. of course, a question 
that depends upon the circumstances of 
each case. But the general principle is, in 
the words of Lord Blackburn in Hersey 
Steel and Iron Co. v. Naylor Benzon and 
Co.. 1884-9 AC 434: thus: 

"Where there is a contract which is to 
be performed in future, if one of the par- 
ties has said to the other in effect, 'if you 
go on and perform your side of the con- 
tract I will not perform mine', that in 
effect amounts to saying. 'I will not per- 
form the contract’. In that case the other 
party may say 'you have given me dis- 
tinct notice that you will not perform the 
contract. I will not wait until you have 
broken It. but I will treat you as hawng 
put an end to the contract, and if neces- 
sary I will sue you for damages, but at all 
.eyents I will not go on with the contract’.” 
To bring this principle into operation, the 
intention of a party not to proceed further 
v/ith the contract need not be expressly 
stated. It may be inferred from his acts 
or omissions. But "repudiation of a con- 
tract is a serious matter not to be found 
or inferred". Smyth (Rose T.) and Co. Ltd. 
v. T. D. Bailey. Son and Co., 1940-3 All 
ER 60 at p. 71. per Lord Wright, and the 
question whether the inference is justified 
Es one of fact dependent upon the nature 
of the default and the circumstances in 
which it was made. 

42. It must be observed, however,_ that 
a contract cannot be terminated unilate- 
rally. Therefore, if one party commits a 
breach sufficdentlv serious to constitute a 
discharge, this does not automatically 
abrogate the mutual obligations, but 
merely gives the other party an option 
cither to ignore the breach and to insist 
upon performance when due, or to ac- 
cept the repudiation and treat himself as 
free from further liability. If he adopts 
the latter course, he can sue for damages 
forthwith, whether the time for per- 
formance Ts due or not. but if he refuses 


to regard the contract as discharged, he 
presents the guilty party with an oppor- 
tunity to re-consider his attitude. It thus 
follows that a contract is not automatical- 
ly discharged by breach but it only gives 
the injured party an option to treat the 
contract as at an end. Dealing with the 
case where a party has refused to proceed 
further with performance. Lord Simon in 
Heyman v. Darwins. Ltd.. 1942 AC 356 
at p. 361, described the position of tlie 
other party as follows; 

"He may. notwithstanding the so-called 
repudiation, insist on holding his co-con- 
tractor to the bargain and continue to 
tender due performance on his part. In 
that event, the co-contractor has the op- 
portunity of withdrawing from his false 
position, and. even if he does not. may 
escape ultimate liability because of some 
supervening event not due to his own 
fault which excuses or puts an end to 
further performance Alterna- 

tively. the other party may rescind Ae 
contract, or (as it is sometimes expressed) 
'accept the repudiation’, by so acting as 
to make plain that, in view of the wrong- 
ful action of the party who was repudiat- 
ed, he claims to treat the contract as at 
an end, in which case he can sue at once 
for damages.” 

43. These English common law princi- 
ples are merely re-stated in Section 39 and 
the other allied sections of the Indian 
Contract Act, 1872. The right to rescis- 
sion of a contract under Section 39. arises 
when the other party fails to perform the 
contract in its entirety. It reads; 

"39. When a party to a contract has re- 
fused to perform, or disabled himself from 
performing, his promise in its entirety, the 
promisee may put an end to the contract, 
unless he has signified by words or con- 
duct. his acquiescence in its continuance.” 
In terms of this section, the renunciation 
must be absolute. In A. C. Moitra’s Con- 
tract Act, 2nd Edn., p. 282, the law is 
stated thus: 

"The term 'in its entirety’ has been the 
subject of much judicial discussion, and It 
is sometimes very difficult to say when 
the promisor may be said to have refused 
to perform, or disabled himself from per- 
forming. his promise 'in its entirety’. A 
contract may contain several terms some 
of which may be subsidiary or ancillary 
to the main terms which the parties had 
as their object at the time entering into 
the agreement. It cannot be said that a 
breach oi every term of a contract, e.g., 
as to time of delivery and ^ to time of 
pa\'ment, or even a breach in a material 
particular, gives the promisee the right of 
rescission when the breach does not, relate 
to the substance of the promise taken as a 
whole. To constitute repudiation it must 
be shown that the party to the contract 
made it quite plain his intention not to 
perform the contract, In cases of this 
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sort, where the question is whether the 
one party is set free by the action of the 
other, the real matter for consideration is 
whether the acts or conduct of the one do 
not amount to an intimation of an inten- 
tion to abandon and altocether to refuse 
performance of the contract, and In order 
to give nse to a right of action immedia- 
tely on the renunciation, the renunciation 
must relate at least to so wtal a part of 
the contract as goes to the root of it. It 
is not, therefore, every breach but breach 
of an essential term of a contract alone 
by one party that entitles the other to re- 
pudiate the contract: the breach of non- 
essential terms entitles the other party to 
damages only.” 

44. While interpreting Section 39 of 
the Contract Act, the Judicial Committee 
of the Privy Council has in Murbdhar 
Chatterjee v Internationa] Film and Co., 
AIR 1943 PC 34 stated* 

'"The language employed by the Act 
presents certam problems of construction 
When one party to a contract has refused 
to perform Ws obligation thereunder so as 
to give rise to a right in the other party 
to put an end to the contract, is the later 
a person at whose option the contract is 
voidable, and if be does put an end to 
the contract does he resdnd a voidable 
contract? 

sc sr xs 

Is a within Section 39 the P®rty 
who rightly "puts an end to' or ‘rescin^ 
the contract Is entitled to damages for the 
defaulting party’s breach. In this sense 
the contract has not ceased to be 'enfor- 
ceable by law*. On the ether hand, nei- 
ther party is any longer bound to perform 
nromis^— indeed an offer to do so. if 
made by either party, could properly be 
rejected by the other. 

XX XX zx 

The election of the party rescinding, as 
Cotton L, J. once put it in Johnstone v. 
amiinfr 188G-16 QBD 460 at p. 470: 're- 
lieves the other party from any further 
oVuga'don ■onder tbe corftraCi -and enAAts 
both parties to make arrangements for the 
future on the footing that the contract has 
be^ once for all broken and is at an 
end’.” 

, 45. Applying these principles to the 
[present controversy, we have no manner 
'of doubt that the non-rendition of yearly 
laccounts of royalties and the non-payment 
[of the royalties which had accrued on 
[sales, were breaches of the fundamental 
obligation as regards payment of royalty 
created by the contract in question, which 
(enPUed the plaintiff to treat the contract 
as discharged by breach As already 
stated, repudiation or disclaimer occurs 
where one of the contracting parties e\in- 
ces an intention not to go on with the 
contract Such intention on the part of 
the defendants was sufSaentlv evinced by 
their conduct In not paying the amounts 


of royalties which have fallen in arrears, 
not rendering any accounts In respect 
thereof, for all the years in question, and 
also in asserting to themselves a title 
hostOe to the pl^ntiff by falsely claiming 
in their notice dated 28th June 1961 (Ex. 
P-321 that they had acquired ownership 
in the copyright under a direct asignmaU 
from the author and that in the alterna- 
tive. the copyright had been transferred 
to them under the agreement dated 13th 
March 1952 (Ex. P-5). 


In other words, the defendants had 
acted in a manner so as to lead a reason- 
able person to the irresistible concluaon 
that they did not intend to fulfil their 
part of the contract Now, the renunda^ 
tion of a contract may take place eitheH 
before its performance is due, or, during 
the performance of the contract itself. Iii| 
the present case, the defendants had made 
It impossible by their own conduct for 
contract to go on: and. there was no other! 
alternative left to the plaintiff than to!' 
treat the contract as at an end. by the 
acceptance of their repudiation as dis- 
charging It. which absolved or diachargedL 
him from any further performance there-? 
ot It is needless for us to stress that the} 
rendition of accounts of the royalty earn- 
ed ® 15% of the sales during the year, 
annually in the month of December of 
each year, and the payment of such royal- 
ties were the fundamental obligations of 
the contract Le.. the "hard core” or the 
primary obligations, upon the breach of 
which, the contract Itself would neces- 
sarily come to an end. 

4C. We regret to say that some of the 
authorities cited at the Bar have hardly 
any relevance to the question in contro- 
versy. A few of them may. however, are 
worth noticing. In Century Spg and M£g. 
Co. Ltd V. il?s. Motilal Dhariwal. 1966 
MPLJ C59 » (AIR 1966 Madh Pra 313). 
this Court stated that a novation of con- 
tract under S. 62 of the Contract Act re- 
quires an agreement for rescission, in the 
context of a substitution of the original 
contract by a new contract where the pro- 
piisee before its breach had gratuitously 
released the promisor from the obligation 
to Perform his original promise. Now, a 
contract may be discharged, at any time, 
before breach by a neu' agreement made 
by the irarties. Such new agreement may 
simply rescind tie original contract or alter 
its terms and substitute a new contract 
in its place. In order to discharge the 
original contract, it is not necessary that 
the new agreement should haw been pei^ 
formed, as is generally required for accord 
and satisfaction. For a discharge of the 
original contract the new agrecroeot 
must, however, possess all the attributes 
•which are requirite to ronstilute a valid 
contract A substituted agreement may 
operate as a waiver of the obligations Im- 
posed by the original contract or as * 
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defence to a claim arising therefrom. The 
decision is, therefore, inapplicable to the 
present case. 

In Tan Ah Boon v. State of Johore, AIR 
1936 PC 236, the Judicial Committee of 
the Privy Coimcil had, while dealing with 
a claim for damages for the breach of an 
alleged contract, stated that a plaintiff 
could not succeed unless he avers and 
proves that he had performed or was 
at all times ready to perform his part of 
the contract. We can hardly see how this 
citation helps the learned coimsel unless 
he wants to rely on it in furtherance of 
his submission that the plaintiff’s only 
remedy after a termination of the con- 
tract lay in damages and he himself being 
in breaclp that part of his claim must faiL 
As we have already held, the plaintiff 
was not in breach. On the contrary, the 
defendants themselves had committed 
quite a few breaches of the contract in 
question. The decision of the Privy Coun- 
cil in Tan Ah Boon’s case, AIR 1936 
PC 236 (Supra), therefore, is equally of 
no avaiL 

Sirrularly, although General BiUposting 
Co. v. Atkinson, 1909 AC 118 and O’Neil 
V. Armstrong, (1895) 2 QB 418 relate to 
the rights of a party who accepts the 
discharge of a contract by the acceptance 
of its breach, the decisions there actual- 
ly turned on the law of master and ser- 
vant; and in reality they turned on their 
own facts. In Gmeral Billposting Co.'s 
case (1909) AC 118 (supra), it 
was held that a promise in re- 
straint of trade, made by a servant, is 
dependent upon the obligation of the 
master to employ and pay him, in accor- 
dance -with the contract of service, and 
therefore, if he was wrongfully dismissed, 
he was instantaneously discharged from 
the obligation of the restraint. In O’Neil’s 
case, 1895-2 QB 418 (supra), a seaman had 
been employed, at an agreed wage, fay the 
Captain of a torpedo-boat which was built 
in England for the Japanese Government 
and was on its voyage from England to 
Japan flying the Japanese flag; the Captain 
of that vessel was, incidentally, an officer 
in the Japanese Navy. While the vessel 
was on its voyage, the Japanese Govern- 
ment declared war against China which, 
besides making the voyage dangerous, also 
made it illegal under the Foreign Enlist- 
ment Act, 1870, for the plaintiff to serve 
on board the ship which, flying the 
Jaganese flag became a ship of war. The 
plaintiff, being warned on these matters, 
left the vessel at Aden, and thereafter, 
brought an action to recover the whole of 
the agreed wages for the entire voyage 
from England to Japan. Having regard to 
these circumstances the Court of Appeal 
held that the seaman was entitled to leave 
the vessel at Aden, and to sue for the full 
amount of his agreed wages for the 
voyage. We are tmable to appreciate how 


these decdsions apply to the present con- 
troversy. 

47, The law is as has been stated by 
us in paras 38 et seq., of this judgment. In 
that view of the law, the question that 
arises is when there is a termination of a 
publishing contract occasioned by a breach 
of the fundamental obligations created by 
acceptance of the breach by the plaintiff 
in -his notice of termination, whether he 
could fall back upon its terms for claiming 
any benefit like royalty on sale for the 
subsequent period, or, whether his right is 
only to sue for damages. We feel it is not 
necessary for us in this case to go into 
the vnder question, namely, whether the 
injured party after acceptance of the 
breach of a contract can rely on its terms 
of "keep it alive” for his own benefit, i.e., 
for enforcing his rights thereunder against 
the party in breach. Suffice to say. that 
after revocation of the licence to print, 
publish and sell copies of the book "Saral 
Middle School Ank Ganeet” created in 
their favour, the injurious publication and 
sale of that book by the defendants there- 
after, in spite the plaintiff’s notice of the 
termination dated 25th April 1961 (Ex. 
P-28), clearly constituted an infringement 
of his copyright therein, and the plain- 
tiff’s remedy was to sue for aggravated or 
exemplary damages. 

48. In substance and essence, the plain- 
tiff’s claim for that period is for recovery 
of damages ® 15% of the sale proceeds. 
Although the plaintiff has in paragraph 
14(c) claimed rendition of accounts of the 
sales from the year 1960 onwards for pur- 
poses of computation of royalty (5) 15% of 
the total sales and interest 6% per 
annum from 1st January 1961, having re- 
gard to the revocation of licence w.e.l 
25th April 1961 that claim must be regard- 
ed as a claim for damages @ 15% of the 
sale proceeds which the plaintiff treats as 
the loss of his business profits he has 
actually suffered. An action for damages 
is only one method whereby a plaintiff 
may seek redress; he will frequently a;> 
ply for an injunction and. if granted, this 
can effect the amount of recoverable 
damages, since prospective loss may have 
been thereby largely eliminated. More 
important in relation to damages, is the 
plaintiffs equitable remedy by way of an 
account of profits. This remedy is alter- 
native to the action for damages, and is 
to be preferred by a plaintiff where the 
defendant has made more profit out of 
the infringement than the plaintiff has 
lost. See, Mayne and McGregor on 
Damages. 12th Edn. p. 794. The award of 
damages for infringement of a copyright, 
therefore, follows on the same lines as 
damages in an action for infringement of 
trade-mark or for passing of. The prin- 
dnal head of damages is the loss of busi- 
ness profits caused by the defendant’s 
infraction of his copyright. Y/e. accord- 
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[ngly. are of the view that the quantum of 
damages ordinarily claimable, in respect 
of a penod alter the revocation of a 
licence would be the loss of business pro- 
Sts The plaintiS in such a case need not 
fall back on the royaltv clause, Le.. try 
to keep alive the contract for enfordng his 
right to royaltv thereunder. Neverthe- 
less. nothing prevents a plaintUI from re- 
hdng on the rate of royaltv provided 
therein and he may adopt the 'Tost royalty 
proSts” (in this case. 15% of the sale pro- 
ceeds). as the basis for calculation of his 
loss. Even otherwise, the measure of 
damages under the Law of Copyright on 
the termination of such an agreement. Is 
the "loss of profits” which the plaintiff 
might otherwise have made. See Copinger 
and Skone James on Copyright. 9lh Mn. 
P 204. In the present case, the plain- 
tiff has chosen to X’alue this loss w e f. 
25th April 1961 @ 15% of the total sales, 
and we find no reason to interfere with 
that part of the claim. 

4D. Before parting vrith this aspect of 
the case, we think it derirable to state that 
though the remedies given by Section 6 of 
the Imperial Copyright Act of 1911. are 
not alternative to those given by Section 7, 
yet when the ov.mer of a copyright obtains 
damages under Section 6. it often happens 
that he can recover noUUng further in res- 
pect of damages under Se^on 7. Where 
the amount of damages awardM under 
Section 6 covers the price of penrnsoori to 
publish the work In questioa. the author 
Is not entitled to damages also under Sec- 
tion 7. See, Copineer and Skone James on 
Copyright, p. 207-8. Also. Sutherland 
Publishing Co. V. Caxton Publishing Co., 
1939 AC 178. Thus, damages for Infringe- 
ment under Section 6 and damages for 
conversion under Section 7 are cumulative 
but not alternative, and care must be taken 
to see that the damages awarded under 
the respective sections do not overlap The 
later point is explained by Green. L. J. in 
Surtherland Publishing Co. v. Caxton 
PubC^fiins Cb-, IfSff Cd JI2? ai ix Si£ as 
follows: 

"As an example of what I mean by 
overlapping let me take the following 
case. The owner of a cop^'right in a book 
proves that, whereas if it had not been 
for the infringement he could have sold 

1.000 copies, he has only been able to sell 
500. the infringer having printed and cold 
500 copies It is obvious that as the pos- 
Eible market for the book is linuted to 

1.000 copies, if the damages for infringe- 
ment under Section 6 are fixed on the 

that the copyright owner would have 
sold 1.000 copies but for the infringement, 
and at the same time the value of the 500 
cordes sold by the infringer is fixed for t^ 
purposes of Section 7 at the amount for 
which they ■were sold, the result will be 
that the copyright owner will have re- 
covered damages on the footing that there 
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was an available market for 1,500 copies 
only. If he had sold 1.000 copies there 
Would have been no market for the 50C 
Mpies made by the infringer. wWch would 
accordingly have had no value Conversely. 
U the 500 copies sold by the Infringer wen 
worth what they were sold for this could 
only be so on the basis that the copyrighl 
owner was only going to sell 500. In eucf 
a case it appears to me that to award tt 
the copyright owner damages for infringe* 
ment based on his inability to sell 50C 
copies and at the same time to award hire 
damages based on the sale price of th« 
SOO copies sold by the Infringer would nol 
be permissible.” 

The judgment of the Court of Appeal or 
this point was affirmed in the House o1 
Lords. These decisions have throughoul 
been followed In India See W. B Yeats v 
Eric Dickinson, AIR 1938 Lah 173; 
Dharam Dutt Dhawan v Ramlal. AIR 1957 
Punj 161 and Associated Publishers v. B- 
Bachyaa. AIR 1951 Mad 114. 

50. Lastly, the contention that th« 
claim for recovery of 13.790 46 paia 
towards the arrears of royaltv due upt( 
the end of 1959. was barred by limitation 
was eventually not pressed by the learried 
counsel for the appellant because there ii 
BomeritiniL ^at part of the claim arise: 
as a result of the rendition of accounts 
by the defendants, as per their statements 
of account dated )6th April 19C4. (Exa 
P-6. P-7 and P-8), whereby they acknoW“ 
ledged their UabUitv to pay Rs. 15,76046 
paise towards the royalty for that period 
and the value of the stock-in-trade in their 
bands as on 261h January 1060. Tow’ards 
this, the defendants have only paid Rupees 
2.000/- on I8tb April 1900. wWch left a 
sum of Hs. I3.7C046 paise In arrears. The 
present suit for the recovery of that 
amount was brought on 1st January 1063, 
within 3 years from the date of rendition 
of account, ie.. well within the period 
prescribed under the residuary Art. 120 of 
the limitation Act. 1908 which alone ap- 
io that part a! the cialaz 

5L The result Is that the appeal fails 
and is dismissed with costs. The judgment 
and decree of the 5th Additional District 
Judge. Jabalpur, are upheld. Counsd’o 
fee. as per the Schedule or certificate, 
whichever Is less. 

Appeal dismissed. 
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Second Appeal No 740 of 1965. B/* 
30-3-1970 decided by Divirion Bench on 
Order of Reference made by Bhave J.. B/' 
26-11-1969. 
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Houses and Rents ■ — M. P, Accommo- 
dation Control Act (41 of 19G1). Sec- 
tions 13(6). 12 — Suit for eviction — • 
Strikinsr out of the defence — Effect — 
S. A. No. 940 of 1965. D/- 3-3-1969 (M. P.) 
Overruled. 

The effect of the striMna out of the 
defence under Section 13(6) is that the 
suit thereafter proceeds ex parte to the 
extent that it relates to Section 12. 
written statement, so far as it relates to 
plaint averments concemina Sec. 12 is 
overlooked, the defendant-tenant is pre- 
cluded from cross-examinina the plain- 
tiff-landlord or his witnesses and he is 
also precluded from producina any evi- 
dence on any question relatina to the 
Act. The plaintiff’s burden to establish 
at least one of the arounds under Sec- 
tion 12 becomes liaht. However, the 
effect is not to confer any additional riaht 
on the plaintiff or to make the provisions 
of Section 12 inapplicable to the suit. 
The plairitiff has still to establish that 
he is entitled to a decree for eviction (a) 
Under aeneral law and fb) also imder the 
Act. In spite of his defence havina been 
struck out, the defendant can still contest 
the suit as reaards (a), althouah it will 
proceed ex parte as reaards (b). Second 
Appeal No. 940 of 1965, D/- 3-3-1969 

(M. P.), Overruled, (Para 12) 

If the defence is struck out in the ap- 
pellate Court, the appellate Court will 
still have to see whether on the plaintiff’s 
evidence produced in trial Court, a 
around under Section 12 has been made 
out. The defendant will be heard on 
that point to the limited extent of show- 
ina that the plaintiff’s evidence is not 
enouah to prove any around under Sec- 
tion 12 but his written statement and evi- 
dence on that aspect of the case Avill not 
be considered. (Para 12) 

Cases Referred : Chronoloaical Paras 
(1969) S. A. No. 940 of 1965, D/- 3- 

3-1969 (M. P.), Hajara Beaum v, 

Guljar Khan 3 

(1964) 1964 MPLJ 190 = 1964 Jab 

LJ 87, Premdas v. Laxminaravan 7 

R. IC. Pandey, for Appellant; P, R. 
Padhye, for Respondent 

SHIV DAYAL, J.: — This reference has 
been made by Bhave, J. in the followina 
circumstances. The appellant brouaht a 
suit aaainst the respondent for eiectment 
under Section 12 of the M. P. Accommo- 
dation Control Act 1961, (hereinafter 
called the Act), on the around that the 
suit accommodation had become unsafe 
for human residence, unless extensive re- 
pairs were effected: that the suit accom- 
modation was required for _ the use of 
some relations of the plaintiff; that the 
defendant had sublet the suit premises; 
and that the defendant had caused sub- 
stantial damaae to the premises let out. 
The smt was resisted by the defendant. 
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The trial Court dismissed it holdina 
that not one of those arounds was made 
out, 

2. The plaintiff appealed. At her in- 
stance. the first appellate Court struck 
out the respondent’s defence under Sec- 
tion 13(6) of the Act. However, the first 
appellate Court dismissed the plaintiff’s 
appeal because she had not established 
any one of the arounds under Section 12 
of the Act. The plaintiff then preferred 
this second appeal. 

3. When this second appeal was placed 
for hearina before a learned sinale Judae, 
learned counsel for the defendant uraed 
that the lower appellate Court was in 
error in strikina out the defence. This 
contention was reiected by the learned 
sinale Judae. Then the question which 
arose for his consideration was whether 
the burden of prowna one of the arounds 
under Section 12 of the Act still remained 
on the plaintiff notwithstandina the de- 
fence havina been struck out. A deci- 
sion of another learned Judae, in Mst. 
Hajara Beaum v. Guljar Khan, S. A, 
No. 940 of 1965, D/- 3-3-1969 (M. P.). was 
dted before the learned sinale Judae, 
where the learned Judae in the cited 
case, had observed as follows; — 

"Under the ordinary law. a tenancy is 
a matter of contract between a landlord 
and his tenant and is aovemed by the 
provisions of the Transfer of Property 
Act. with the result that a landlord is en- 
titled to evict his tenant after determin- 
ina his tenancy in accordance wdth the 
provisions of the Transfer of Property 
Act. Section 12 of the Madhya Pradesh 
Accommodation Control Act, however, 
puts statutory restrictions on the riahts 
of the landlord in the matter of eviction 
of tenants by providina that 'notwith- 
standina anythina to the contrary con- 
tained in any other law or contract, no 
suit shall be filed in any civil Court 
aaainst a tenant for his eviction from any 
accommodation except on one or more of 
the followina arounds’ which are then 
enumerated in clauses (a) to (p) of the 
Act. But Section 13 at the same time 
casts certain duties and obliaations on 
the tenant if he wants to act the benefit 
of these statutory restrictions aaainst 
eviction. The intention of the Leaisla- 
ture thus appears to be that tenants who 
do not comply with the provisions of Sec- 
tion 13, cannot act any statutory protec- 
tion aaainst eviction aranted by the Act 
and cannot therefore claim that the plain- 
tiff landlord cannot evict them unless he 
has complied with the provisions of Sec- 
tion 12 of the Act The statutory immu- 
nity, from eviction which has been 
enacted in Section 12 of the Act for the 
benefit of the tenant is not available to 
him and the suit becomes in fact a simple 
suit aovemed by the provisions of the 
Transfer of Property Act whereunder the 
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landlord can evict his tenant after deter- 
mining his tenancy in accordance vdth 
the provisions of that Act 

As the only defences of the defendant 
tenant against his eviction were those 
which were provided by the Act and 
which were now not available to him. the 
suit of the plaintiff landlord must he de- 
creed with costs.” 

Since the referring Judge, did not agree 
with the other learned Judge in the above 
observations, he has referred the follow- 
ing questions for being decided by a 
Division Bench; — 

"(1) Whether the effect of striking out 
the defence under Section 13(6) of 
the M. P Accommodation Control 
Act. 1961, is to take out the case 
from the ambit of that Act. and to 
render that suit as one governed 
by the Transfer of Property Act 
alone? 

or 

(2) Whether the effect is only to pre- 
clude the tenant from adducing 
positive evidence to show that none 
of the grounds are made out but 
the burden of making out a prima 
tacie case of the existence of the 
groimds atUl remaining on the 
plaintiff?” 

4. Under the general law. the legal 
relations between the landlord and tenant 
are governed by the contract of tenancy 
between them. The law relating to the 
landlord’s right to eject the tenant and 
the tenant’s liability of being ejected is to 
be found In the Transfer of Property Act 

5. The Accommodatioa Control Act Is 
a special enactment conferring certain 
special rights and imposing certain special 
obligaUons upon the landlords and ten- 
ants. One of the objects of this special 
enactment is to regulate and control the 
eviction of tenants. Section 12 is the 
pivot Under the Transfer of Property 
Act. once ihe tenancy is determined ac- 
cording to Section 111, the lessee is bound 
to put the lessor into posse^on of the 
property. The landlord acquires right 
to possession imder Section 108 (q) of the 
Transfer of Property Act but Section 12 
of the Accommodation Control Act then 
steps in. It imposes a restriction on the 
right of the landlord to eject his tenant 
except on one or more of the grounds 
enumerated in it Sub-section (1) of Sec- 
tion 12 reads thus: — 

'T2. Restriction on eviction of ten- 
ants. — 

(1) Notwithstanding anything to the 
contrary contained in any other 
' law or contract no suit shall be 
filed In any Ci^dl Court again^ a 
tenant for his eviction frcmi any 
accommodation except on one or 
jore of the following grmmda only, 
namely ; — 
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6. It is thus quite clear that the land- 
lord. in order to entitle him to a decree 
for eviction, must prove ; (l) that the con- 
tractual tenancy of the demised premises 
has been validly determined having re- 
gard to the provisions oj the Transfer of 
Property Act and the contract between 
the parties: and (2) at least one of the 
grounds enumerated in Section 12 exista 
If either of these two is not proved, a de- 
cree for eviction cannot be passed. Both 
these factors are sine qua non for a de- 
cree for eviction. 

7. Section 13 of the Act Imposes an 
obligation on the tenant to deposit In 
Court or pay to the landlord all arrears 
of rent and ilso to go on so depositing or 
paying rent throughout the pendency of 
the Sint within the time prescribed in the 
two parts of that section. Sub-section (6) 
of Section 13 then lays dov/n the conse- 
quences of non-compliance with the re- 
quirements of section. It runs thus: — 

*'13(6) If tenant fails to depoat or pay- 
any amount as required by this section, 
the Court may order the defence agai^ 
eviction to be struck out and shall pro- 
ceed with the hearing of the suit,” 

Two things are abundantly clear from 
the language of sub-section (6). The first 
is that the defence against eviction, which 
Is struck out is the defence against evic- 
tion of the tenant under Section 12 of the 
Act Such striking out of the defence 
does not debar the tenant from taking any 
defence to which he is entitled under the 
Transfer of Property Act Not^thstand- 
ing such striJdng out of the defence he 
can still show, for instance, that there Is 
no relationship of landlord and tenant be- 
tween him and the plaintiff, or that the 
lease was not determined as required by 
Section 111 of the Transfer of R-oper^ 
Act so that during the subsistence of the 
lease he cannot be ejected, ibis was also 
the view taken in Premdas v. T^rrml 
Naravan, 1964 MPLJ 190. 

8. The second consequence la that 
when the tenant’s defence is struck out 
under Section 13(6). he loses his right to 
be heard on the question wdiether there 
exists a ground under Section 12 of the 
Act. This means that his written state- 
ment. so far as it relates to plaint aver- 
ments concerning Section 12. will be Ig- 
nored and overlooked by the Court; he 
cannot cross-examine witnesses produced 
by the plaintiff, and he cannot produce 
his own evidence in rebuttal. In effect, 
therefore, the suit or proceeding is to be 
treated ex parte so far as the question of 
Section 12 is concerned. 

9. However. It is elementary that the 
plaintiff, in order to be entit!^ to a de- 
cree. must plead and prove the "cause of 
action”, that is, the bundle of facts which 
will entitle him to a decree. We have 
already pointed out from the language ol 
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Section 12 of the Act that the existence 
of one of the grounds under that Section 
Js essential before a decree for eviction 
can be passed. This is the force of the 

words "no suit shall be filed 

except on one or more of the following 
grounds only.” It is incontestable that 
the plaintiff will have to make out a 
ground under Section 12 even where the 
defendant does not enter appearance at 
all or does not file any written statement. 

10. It is wrong to think that the 
grounds enumerated in Section 12 are 
groimds of defence; indeed, they are 
grotinds to constitute a cause of action for 
&e plaintiff to sue for ejectment. There 
is nothing in the -language of Sec. 13(6) 
of the Act to exclude the application of 
Section 12 to a spit as a consequence of 
the striking out of the defence. If that 
had been the intention of the framers of 
the law, then the section would have been 
so worded, and after the words "may 
order defence against eviction to be struck 
out and shall proceed with the hearing 
of the suit”, there would have been found 
the following words: — 

"and shall proceed with the hearing of 
the suit without entering into an enquiry 
whether any ground rmder Section 12 
exists.” 

The section, as it stands today, merely 
enjoins the Court "to proceed with the 
hearing of the suit”. The only meaning 
of this expression is that the Court shall 
proceed with the hearing of the suit ac- 
cording to law. To put it differently, a 
decree shall be passed, if the plaintiff 
proves the cause of action on which the 
suit is based; otherwise, it will be dis- 
misse<L 

11. On the above analysis, it must be 
said that as a consequence of tte strildng 
out of the defence under Section 13(6) of 
the Act, the plaintiff is placed in the same 
position as if the suit proceeds ex parte 
in the absence of the defendant. The 
- striking out of the defence does not con- 
fer any additional right on the plaintiff, 
nor, is he relieved of his burden, ■which 
he has to discharge in order to be en- 
titled to an ex parte decree against the 
tenant In every event he has to satisfy 
the Court that he is entitled to eviction 
trader the general law as well as under 
the special law. that is. Section 12 of the 
Act It is a different matter that when 
the defence is struck out and tiie second 
part of his case is to be treated as ex 
parte, his burden becomes light. 

12. In the result we answer the refer- 
ence thus: — 

(1) The effect of the striking out of the 
defence under Section 33(6) of the 
M. P. Accommodation Control Act, 
1961. is that the suit thereafter 
proceeds ex parte to the extent 
that it relates to Section 12 of the 
Act The written statement, so 
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far as it relates to -plaint ayerments 
concerning Section 12 is over- 
looked, the defendant is predudedj 
from cross-examining the plaintiff 
or his 'witnesses and he is also pre- 
cluded from producing any evi- 
dence on any question relating to 
the Accommodation Control Act 
The plaintiff’s burden to establish 
at least one of the grounds under 
Section 12 of the Act becomes 
light. 

(2) However, the effect of the striking 
put of the defence under Sec. 13(6) 
is not to confer any additional right 
on the plaintiff or to make the pro- 
visions of Section 12 inapplicable 
to the suit. The plaintiff has stiU 
to establish that he is entitled to a 
decree for eviction fa) under the 
general law, and (b) also under the 
Accommodation Control Act. And, 
in spite of his defence ha'ring been 
struck out under Section 13(6), the 
defendant can still contest the suit 
as regards fa), although it 'will pro- 
ceed ex parte as regards fb). 

f3) If the defence is struck out xmder 
Section 13f6) in the appellate Court, 
the appellate Court still have 
to see whether on the plaintiff’s 
evidence produced in tte trial 
Court, a ground under Section 12 
has been made out. The defen- 
dant will be heard on that point to 
the limited extent of showing that 
the plaintiffs ewdence is not 
enough to prove any groirad under 
Section 12, but his written state- 
ment and the e-vidence on that as- 
pect of the case ■will not be consi- 
dered. 

Reference answered accordingly. 


AIR 1970 MADHYA PRADESH 283 
(V 57 C 48) 
fAt Indore) 

3BL R. KRISHNAN AiSTD 
G. L. OZA, JJ. 

Nathusingh, Appellant v. Sukhram and 
others. Respondents. 

Second Appeal No. 226 of 1964. D/- 
21-3-1969. 

Easements Act fl882), S. 15 — Ease- 
ment against Government — GO years rule 
applicable to casement against Govern- 
ment is not applicable to easements over 
bhumiswami lands. 

One particular inrident of the tenure is 
sigraficant. Under the Madhya Bharat 
Tenancy Act the pakka tenant while en- 
titled to a certain degree of permanency 
could not sell his holding without the per- 
mission of Government conveyed by the 
Suba. That has now^ disappeared and a 
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bhumiswami can sell hla holding to 
whomsoever he likes subject to certain 
limitations of cellina on the side of the 
purchaser without taking government 
sanction. In other words, the ownersiup 
of government in respect of bhumlswaml 
tenancy is very remote and tenuous. 

fPara 7) 

Therefore, under the present law which 
gives very extensive rights to the bhumi- 
swami and reduces to a remote theoretical 
Possibility the "Tielonging to government” 
It would not be correct to apnlv the last 
clause of Section 15 to casements over 
bhumiswami lands. AIR 1936 Mad 682 
& AIR 1968 Madh Pra 247. Rel on; AIR 
1929 All 382 & AIR 1934 Mad 575 Dist; 
AIR 1963 Madh Pra 202. Ref (Para 9) 
Cases Referred: Chronological Paras 

ri968) AIR 1968 Madh Pra 247 
(V 55) - 1968 Jab LJ 706. 

Ramlali v Bhagunti 8 

n963} AIR 1963 Madh Pra 202 
(V 50) “ 1962 Jab LJ 1039. 
Hawaii v Keshav 3, 6 

11936) AIR 1936 Mad 682 fV 23) = 

ILR 59 Mad 979. Nagarentha 
Mudaliar v Sami Pillai 6 

tl934) AIR 1934 Mad 575 fV 21) « 

67 Mad LJ 262. ChitwaswamI 
Goundan v Balasundara Mudaliar 5 
C1929) AIR 1929 All 382 (V 16) - 
116 Ind Cas 806. Munldpal Board 
Pillbhit V. KhaUl ul Rahman 5 

KRISHNAN, J. In this reference 
euesUon to be answered by us Is this: 
Whether in the event of the owner of a 
bhumiswai^ agricultural holding claiming 
a right of easement on a contiguous hold- 
ing which Is also held In bhumiswami 
rights, the easement materializes on peace- 
5uL uniterrupted and continuous usage for 
20 years as provided in the main body of 
Section 15 of the Indian Easements Act. 
or whether on the ground that the land 
"belongs” to government. It should be for 
a period of 60 years under the old Limita- 
tion Act and 30 years under the present 
one. as provided in the last clause of the 
same sedion? 

2. There are two other Questions which 
arise in the same second appeal, first, one 
of fact, whether actually the claimant to 
the easement has proved such usage for 
a period of over 30 years: the second, one 
of law. whether, in view of the amend- 
ment of the Indian Imitation Act even 
on the theory that this land "belong^ to 
the go\'emment the period would be only 
30 and not CO years. This would depend 
upon the appbcabilitv or otherwise of the 
"savings” in S. 31 (b). We do not feel 
called upon to say anything about these 
two Questions which are entirely within 
the competence of the Single Bench to 
which the case shall be returned with an 
answer to the first Question already set 
out. 


3. The facts necessary for our purposes 
are ramole and are Practi<^lv common 
grounds except for the duration mentioned 
In connection with the Question of fact 
The parlies to the suit hold contiguous 
holdings namely, plot No 101 in the village 
Nogawa. Tahsil Depalpur of area 0.40 acres 
owned by the plaintiff. Adjacent to it are 
two fields Nosl 104 & 105. the first belong- 
ing to defendants 1 to 3 and the second to 
defendant No. 4. By ''belonging to” or 
"owned by" with reference to these three 
plots Is meant that all these persons have 
a bhumiswami right on the respective 
plots owned bv them. The plaintiff’s case 
Is that he has got a right of easement for 
passage over the plots 104 and 103 to his 
own plot 101 He has claimed to have ex- 
ercis^ it for a long time and wants this 
right to be declared In addition he wants 
the defendants to be restrained by a per- 
manent injunction from Interfering with 
his (plaintiff’s) exercise of the right of 
easement over the respective plot num*- - 
hers. The lower appellate Court has found 
as a fact that the plaintiff had been ex- 
erdsing his right of passage over fb®, 
fields of the defendants peacefully and; 
without intemiption for a continuous 
period between 30 and 35 years. The trial 
Court itself has dismissed the suit giving 
reasons which are slightly different from 
those given bv the lower appellate Court? 
but it is sufficient for our purpose to con- 
centrate our attention on the appellate 
decision. Holding that the last clause of 
Section 15 of the Indian Easements Act 
was applicable to this case and that the 
Indian Umitalion Act as it stood at the 
time of the filing of the suit was appli- 
cable. the lower Court held that in the 
absence of 60 years* continuous and un- 
interrupted use the easement could not 
be declared. In this it was guided by the 
ruling of another Single Bench of this 
High Court reported in Rawaji v. Keshav, 
1962 Jab LJ 1039 — fAIR 1963 Madh 
J>ra. 203>. 

4. The solution of this problem cen- 
tres round the phrase "belongs to govam- 
ment”. Courts have said that this "be- 
longing” should be contemporaneous with 
the suiL Of that of course there Is no 
difficulty. The real difficulty is of the 
decree of the "belonging”, b^ause it is 
a very common happening that property 
which belongs ultimately to the Govern- 
ment, also belongs in a more or less 
limited measure to other persons. If we 
lay empharis upon a very remote ulti- 
mate belonging to government practically 
every piece of land would be In the 
ownership of government at least in our 
country v/here according to the andent 
theory all land belongs to Govenmient. On 
the other hand. If we restrict the mean- 
ing of the word "belonging” every derl%’a- 
tlve or limited owner would berome the 
owner for the purposes of allowing an 
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easemenf fo grow by grant or by prescrii>- 
Son. The line has therefore to be drawn 
somewhere. An idea of the degree of be- 
longing to the Government or to a limited 
owner holding under government can be 
developed for the purposes of the applica- 
^on of Section 15 as the case may be. the 
general rule of 20 years, or the special 
rule of the period of limitation against 
Government as indicated in the last clause. 

5. There Is a certain quantity of case 
law and as the circumstances of each case 
are distinctive they do not have any cast- 
iron principle rigorously applicable: but 
all the same, a general conception of where 
to draw the line between "belonging to 
government” and "belonging to somebody 
else” can be gathered. The two cases on 
v/hich the learned Single Bench relied in 
fI962 Jab U 1039 •= (AIR 1963 Madh Pra 
2021 (supra) are — Municipal Board. PiU- 
bhit v, Khalil-ul-Rahman. AIR 1929 All 
382 and Chinnaswami Goundan v. Bala- 
sundara Mudaliar. AIR 1934 Mad 575. In 

j “the Allahabad case the land clearly be- 
( longed to government but being situated 
Cn a municipal area in the U. P. it was 
xmder the control of the Municipality 
imder the U. P. Municipality Act in the 
manner common all over our country. 
Even the Municipal Board could not 
create the easement because — ■ 

"a Bye-law. passed by the Board and 
sanctioned by the Government, signifying 
the intention to let out the spaces at the 
sides of roads to hawkers, does not create 
Board’s ownership to those sides but 
merely extends its power of user, the 
ownership being already created by Sec- 
tion 116. Municipalities Act of 1916, or a 
imnilar provision in the previous Act.”_ 

It was a clear case of the land belongmg 
to government in a very real sense, with 
‘&e Municipal Board exercising control for 
certain limited purposes. In the Madras 
■ case the land belonged to the government 
but was in the actual occupancy of the 
trustees or the sewalcs of a temple. The 
rights, if any, of the temple were very 
precarious and the most the Court could 
hold was that the temple was not a tres- 
passer. On that view of course the land 
belonged to the government in a very real 
sense and not merely in a sense of a very 
remote ultimate ownership. Naturally, 
therefore, the 60 year rule contained in 
the la^ clause of Section 15 of the Ease- 
ments Act was applied. 

6. At the other extreme we have the 
position in Nagarentha Mudaliar v, Sami 
PillaL-AIR 1936 Mad 682. In that case 
both the properties, that is. the dominant 
as well as the servient belonged to raiyat- 
wari tenants. Certainly they held under 
government and in theory tlie land ulti- 
mately belonged to government. Unlike 
the zamindari land there is absolutely no 
doubt in the ultimate governmental owner- 
ship of the raiyatwari lands All the same 


the raiyatwari tenants were also owners 
m a very real sense, and the theory of 
the land belonging to government while 
true in principle was of very remote 
practical application. Accordingly, the 
High Court held — 

"Even though raiyatwari land is held by 
several tenants under the Government, one 
tenant can acquire title by prescription 
or lost grant against another, for the 
estate of raiyatwari proprietor is an estate 
In the soil and possession is with him 
though the property may be said to be in 
the Goveriment. The estate of a raiyat- 
wari proprietor is also heritable and alien- 
able. He has a sufficient estate to support 
a grant of an easement. He would be a 
"capable grantor’’ as understood in English 
law for the application of the doctrine of 
lost grant.” 

It may be noted even here that the por- 
tion of the bhumiswami under the Madhya 
Pradesh Land Revenue Code is in no 
way different from the raiyatwari tenants 
in Madras and similar raiyatwari settle- 
ment areas. In both areas the land does 
ultimately belong to government and what 
the occupier pays can. in principle, be 
described as rent and not revenue. Still 
TOthout going into any academic discus- 
sion on the abstruse concepts of govern- 
ment ownership and of the raiyats’ owmer- 
ship. it can be asserted in regard to bhumi- 
swami what the Madras High Court has 
said about the raiyatwari tenant. 

7, The pakka tenant under the Madhya 
Bharat Land Revenue and Tenancy Act 
had very real rights; but they do not come 
up to the level of the raiyatw'ari tenants 
or of the bhumiswamis after 1959. One 
particular incident of the tenure is signi- 
ficant. Under the Madhya Bharat 'Ten- 
ancy Act the palvka tenant wMle entitled 
to a certain degree of permanency could 
not sell his holding without the permis- 
sion of government conveyed by the Suba. 
’That has now disappeared and a bhurru- 
swami can sell his holding to whomsoever 
he likes subiect to certain limitations of 
ceiling on the side of the purchaser with- 
out taking government sanction. In other 
words, while the application of the 60 
years rule to a servient tenement w’hich 
is a pakka tenancy under the Madhya 
Bharat law can be iustified on the view 
that the owmership of government is still 
very real, the same cannot be said of the 
bhumiswami tenancy where the Govern- 
ment’s ownership is very remote and 
tenuous. 

8. In this connection the remarks made 
by the Division Bench of this Court in 
Ramlali v. Bhagunti. 1968 Jab LJ 706 »= 
(AIR 1968 Madh Pra 247) are of some 
interest: 

"A Bhumiswami or Bhumidhari pays 
land revenue and not rent Chapter XII 
of the Code also contains proNdsions for 
the transfer of Bhumiswami or Bhumi- 
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dhari rights, partition of Bhumiswami and 
Bhtnnidhari holdings when there are more 
than one tenure-holders, eta It is worthy 
of note that tenancy rights are dealt with 
separately by the Code in Chapter XIV 
thereof That Chapter also contains Sec- 
tions 168 and 172 which deal with the 
devolution of rights of an ordinary tenant 
and an occupancy tenant. Those rights 
also pass on the death of a tenant in ac- 
cordance with personal law. All these 
provisions read together show that Bhumi- 
swamis and Bhuinidharis who hold land 
directly from the State and pay land re- 
venue to the State like owners of land 
are not tenants; they have permanent 
rights in the land which are not taken 
away by the Government escept in cer- 
tain cases." 

The language would indicate that the 
Comt has rejected totally the doctrine of 
Government ownership even as an ulti- 
mate possibility and has veered round to 
the theory of occupier’s ownership. The 
doctrine of the occupier’s ownership of a 
very extensive kind with the ultimate 
governmental ownership in the remote 
background would have led precisely to 
the same results; yet the language used 
by the Court shows how much it had been 
impressed with the extent and the reality 
of the ownership of the bhumiswami To 
maintain in such a situation that the land 
still "belongs” to the government in the 
sense in which the words "belongs to 
have been used in the last clause of Sec- 
tion 15 of the Easements Art. .is to ignore 
the real implicatioa of bhumiswami ten^ 
ancy. 

9. We would, therefore, hold that 
under the present law which ^ves \’erv 
extensive rights to the bhumiswatoi aijd 
reduces to a remote theoretical possibility 
the "belonging to government” it would 
not be correct to apply the last clause of 
Section 15 to easements over bhumiswami 

The cenoral rule should be ap- 
plied. We would answer the reference ac- 
cordingly. 

10. In view of this it Is unnecessary 
for us to examine whether there is any 
conflict between Sections 8 and 11 on the 
one hand and the last clause of Section 15 
of the Elasements Act on the other. We 
can easily reconcile all these sections ^ 
holding that while Section 11 gives certain 
powers to a limited owner of land other 
than government owned land, these 
powers are denied to the limited owner 
when the ultimate owner is Covcmnient. 
But it is unnecessary for our purposes to 
develop any further on this. 

11. As already indicated we are leav- 
ing the other auestions in this case to 
answered by the referring Smgle Bendu 

Question answered accordingly. 


AIR 1#T0 MADHYA PRADESH 285 
(V 57 C 43) 

T. P. NAIK AND 
S. P. BHARGAVA, JJ. 

The Commissioner of Income-tax. M. P. 
Nagpur and Bhandara. Nagpur. Applicant 
V. Bhopal Sugar Industries Ltd.. Sehore, 
Opposite Party. 

Misc. Civil Case No. 171 of 1967, D/- 
27-3-1970, against Order of Income-tax 
Appellate Tribunal Bombay Bench *A’ D/- 
12-1-1967. 

Income-tax Act (1922), S. 10 (2) (xv) — 
Any expenditure not being in nature of 
capital expenditure — Assessce Company 
manufacturer of sugar as well as owner of 
farms growing sugar-cane — Asscssee pay- 
ing commission to Managing Agents, tees 
and travelling expenses to Directors — Ex- 
penses not apportionabic between agricul- 
tural and business activities of asscssee ~ 
Held expenses were admissible as deduc- 
tions in Ibcir entirety fn c omp uting income 
of asscssee — (1558) 68 Wit 512 (Bom), 
BeL on, (Para 10) 

Cases Referred: Cbronological Paras 

(1968) 68 ITR 512 — Z96S-2 ITJ 

213 (Bom), Commr. of L-T., Bom- 

bav CitV'l V- Maharashtra Sugar 

Mills Ltd. 5, 8 

(1965) AIR 1965 SC 1473 (V 52) - . 

56 ITR 77. Commr. of L T. v. 

Indian Bank Ltd. ^ 8 

M Adhikari and P. S. Khlrwadkar. for 
Applicant; S. P. Mehta, lor Oppodte 
I^rPr. 

NAIK, J. This Is a reference under 
sub-section (1) of Section 66 of the Indian 
income-tax Act. 1922 (hereinafter refer- 
red to as 'the Act’) at the instance of the 
CommissiDner of Income-tax Ibe ques- 
tions referred to us for decision are; 

(1) 'TVhether, on the facts and in the 
drgumstances of the case, the over- 
head expenses under the heads of 
Salaries and Travelling expenses of 
general stslt General charges 
l«?al expenses, postaga registration 
fee, eta. Directors’ fees and travel- 
ling expenses and Managing Agents 
office allowance incurred by the as- 
eessee could be apportioned between 
agricultural and business activities 
of the company and were not ad- 
missible as deductions in their en- 
tirety in computing the income of 
the company?” 

(2) "V/hether, on the facts and In the 
drcumstances of the case, the over- 
head expenses under the heads 

' Salaries of general staff. Proiddent 
fund. Directorial expenses. Manag- 
ing Agents’ office allowance and 
Managing Agents’ commission on 
net profit incurred by the assesses 
company could be apportioned be- 
tween agricultural and busincs 
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activities of the company and were 
not admissible as deductions in their 
entirety in computing the income of 
the company?” 

The first question relates to the assess- 
ment year 1956-57 and the second to the 
assessment 'year 1957-58. 

2. The facts relevant for our purpose, 
as appearing in the statement of the case, 
are as follows: 

The assessee is a public limited com- 
pany carrying on business in the manu- 
facture and sale of sugar. The activities 
of the company are composite. It manu- 
factures sugar. It also owns large farms 
v^here sugar-cane is grown, which is 
used by it in its manufacture of sugar. 

3. During the course of assessment pro- 
ceedings for the assessment year 1956-57 
(the account year being the year ending 
on 30-9-1955), the assessee claimed de- 
ductions in respect of the following items: 

"(1) Salaries and travelling expenses of 
general staff. 

(2) General charges. 

(3) Provident fimd for agricultural 
staff. 

(4) Legal expenses, postage, registration 
fee, etc. 

(5) Directors’ fees and travelling ex- 

penses. 

(6) Managing Agents’ ofnce allowances.” 
Similarly, in respect of the assessment 
year 1957-58 (the accoimt year being the 
year ending on 30-9-1956). it dairned 
deductions in respect of the following 
items: — 

"(1) Salaries of general staff. 

(2) Provident fund contributions. 

(3) Company’s contribution to Provident 

fimd pertaining to staff and 

workers of Estate Department. 

(4) Expenditure on repairs and main- 
tenance of agricultural buildings. 

(5) Registration, insurance and taxes on 
tractors and trailors. 

(6) Directorial expenses. 

(7) Managing Agent’s office allowances. 

(8) Managing Agents’ commission on 
net profits.” 

4. The controversy between the 
Department and the assessee related to the 
aforesaid items. The assessee claimed fiffl 
deductions ' in respect of the aforesaid 
items. But. according to the Income-tax 
Officer, as only part of the expenses incur- 
red in respect of the aforesaid items was 
attributable to agricultural activities of 
the assessee and as income from agricul- 
tural activities was exempt from income- 
tax. that part of the expenses could alone 
be excluded. The Income-tax Officer ac- 
cordingly disallowed a portion of the ex- 
penditure on an estimate basis. 

5. On appeal by the assessee, the Ap- 
pellate Assistant Commissioner of Income- 
tax, relwng on a decision of the Income- 
tax Appellate Tribunal in M/s. Maha- 
rashtra Sugar Mills Ltd. Bombay v. In- 


come-tax Officer, Companies Circle 1(2). 
Bombay (which decision has since been 
approved by the Bombay High Court in 
Commr. of Income-tax, Bombay City 1 v. 
Maharashtra Sugar Mills Ltd., (1968) 68 
ITR 512 (Bom), allowed the appeal hold- 
ing, inter alia,_ that the remuneration paid 
to the Managing Agents, Directors’ fees. 
Auditors’ fees. etc. could not be apportion- 
ed as relating partly to the business of 
manufacturing sugar carried on by the 
assessee and partly to its agricultural 
activities and directed that the whole of 
it be allowed as deduction in computing 
the income of the assessee, 

6. On further appeal to the Income- 
tax Appellate Mbunal the orders of the 
Appellate Assistant Commissioner were 
confirmed. 

7. The Commissioner of Income-tax 
therefore, prayed that the case be stated 
to the High Court for its decision on the 
two questions aforesaid which arose out of 
the orders of the Tribimal in respect of 
the two assessments for the years 195^57 
and 1957-58 respectively. 

8. 'Die learned counsel for the Com- 
missioner contends that the judgment in 
the Bombay case in (1968) 68 ITR 512 
(Bom), has not been correctly decided 
and required reconsideration. He re- 
iterated before us all the arguments which 
were lurged on behalf of the Department 
before the Bombay High Court and which, 
in our opinion, have been rightly answer- 
ed in that judgment. The learned Jud- 
ges of the Division Bench of the Bombay 
High Court have held that where there 
is only one business of the assessee, 
namely, the manufacture of sugar (and not 
of cultivation of sugar-cane) the expendi- 
ture which the assessee incurs for that 
business has to be allowed to the assessee 
■under Section 10(2) (xv) of the Act, being 

"any expenditure not being in the 

nature of capital expenditure or personal 
expenses of the assessee, laid out or ex- 
pended wholly and exclusively the pur- 
pose of such business, profession or voca- 
tion”. They have then examined whether 
Rule 23 of the Indian Income-tax Rules, 
1922 (which have been framed under Sec- 
tion 59 of the Act), -which, so far as re- 
levant for our purpose, is in the follow- 
ing terms: 

"In the case of income which is partial- 
ly agricultural income as defined in Sec- 
tion 2 and partially income chargeable to 
income-tax under the head 'Business’, In 
determining that part which is charge- 
able to income-tax the market value of 
any agricultural produce which has been 
raised by the assessee or received by him 
as rent in kind and which has been utilis- 
ed as raw material in such business or the 
sale receipts of ■which are included in the 
accounts of the business shall be deducted, 
and no fiuther deduction shall be made in 
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respect of any expenditure incurred by the 
assessee as a cultivator or receiver of rent 
,in kind". 

it coidd be said to be a statutory prof\n^on 
which would take the case out of the pro- 
visions of Section 10(2) (xv) of the Act, 
and have held that there were three rea- 
sons why it would not In the first place, 
the words ‘further deduction' occurring in 
the latter part of the rule refer to deduc- 
tions of an expenditure relating to the 
agricultural activity of the assessee. and as 
Managing Agents are not normally ap- 
pointed by a cultivator, expenditure on 
Managing Agents can hardly be said to be 
expenditure incurred by an assessee as a 
cultivator. Secondly, the words 'further 
deduction’ have been used with reference 
to the definition of ‘agricultural income’ in 
Section 2(1) of the Act: and as that defini- 
tion emphasises the process oidmarily em- 
ployed by a cultivator in raising crops and 
contemplates all the processes up to the 
stage of sale of those crops, the expression 
'further deduction’ is referable to the ex- 
penditure incurred by the assessee as a 
cultivator. Thirdly, where the rules in- 
tended th^t any part of the Income earned 
from agriculture should be treated as a 
business income, the rule expressly says 
so. as a comparison with the phraseology 
of Rule 24. which is In the loltoniog 
terms: 

"Income derived from the sale of tea 
grown and manufactured by the seller in 
the taxable territories shall be compulM 
as if it were Income derived from bj^i- 
ness. and 40 per cent of such Income srulf 
be deemed to be income, profits and gains 
liable to tax.” 

amply shows. Answering the further con- 
tention that the assessee should not be 
allowed to claim the amount p^d to the 
Ifanaging Agents as a commission as an 
allowable expenditure, because it would 
give to the asse^ee^s double exenrpifoa, 
it relied on the dedaon of the Supreme 
Ctourt in Commr. of Income-tax v. Indian 
Bank Ltd., 56 ITR 77 = (AIR 1965 SC 
1473) where it has been held that where 
the assessee carries on any indivisible 
business and a part of its profits is not 
liable to tax. the entire expenditure in- 
curred for the purpose of the budne&s 
should be allowed, although a part of Uje 
expenses may have been Incurred for 
earning non-taxable profits. 

0. We may further add that though the 
Case in the Bombay High Court related to 


amounts paid to the ^lana^cg agents as 
commission, that is to say. to one spedes 
of overhead expenses of the assessee com- 
Wny, and our cases relate to amounts paid 
by the assessee not only to the Managing 
Agents as commission but also to Duec- 
tors as^ fees and travelling expenses, 
and various other kinds of overhead ex- 
penses, such as provident fund for 
agricultural staff, general charges and 
salaries and travelling expenses to gene- 
ral staS. etc., the prindple governing the 
two types of cases would be the same. In 
both types of cases, expenses In Question, 
even though they were expenses partly in- 
curred by the assessee as a i^tivator,! 
were not apportionable between the agri-l 
cultural and business activities of th4 
assessee company, provided the business of 
the assessee was one and inchvisible. 

10. In the result, we answer the re-, 
ference in respert of the assessment years, 
J9S6-57 and 1957-58 respectively as 
follows: 

0) That, on the facts and In the circum- 
stances of the case, the overhead ex-i 
peases under the heads ol SaUrie&J 
and “IVavelling expenses of general 
etaS, General charges. Legal ex- 
penses. postage, registration fee. 
etc.. Director’s fees and travelling 
expenses and Managing Agents' of- 
iic( allowance incurred by the as* 
sessee could not be apportioned be- 
tween agricultural and business 
activities of the assessee company 
and were admissible as deductions 
In their entirety in computing the' 
income of the assessee company. 

121 That, on the facts and In the efr- 
cumriances of the case, the over- 
head expenses under the heads 
Salaries of general staff. Provident 
fund. Directorial expenses. Manag- 
ing Agents’ office altowanoes and 
Managing Agents' commisrion on 
net profit incurred by the assessee 
company could not be apportioned 
between agricultural and business 
activities of the assessee company 
and were admissible as deductions 
In their entirety in computing the 
Income of the assessee company. 

Costs of this reference shall be paid by 
the Commissioner. Counsel's fee Rupees 
aoo/-. 

Answer accordingly. 


£ND 
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Hon till the passing of the Councils Act 
in 1861 and thereafter there was diver- 
gence in the Acts passed for the cities of 
Madras, Calcutta and Bombay. 

In the earlier decades of this century, 
the control of the local government over 
the Madras Corporation was far more 
stringent than in the other presidency 
towns. If we leave out of consideration 
the municipal administration of the presi- 
dency towns of Calcutta. Madras and 
Bombay, there was practically no attempt 
at Municipal legislation as regards the 
mofussil areas before the year 1842. It 
was only in 1870 that real progress was 
made when Lord Mayo’s Government in 
their famous resolution introducing the 
system of provincial finance referred to 
the necessity of taking further steps to 
bring local interest and supervision to bear 
on the management of funds devoted to 
education, sanitation, medical charge and 
local public works. 

The advance in local self-government 
was largely stimulated by the memorable 
resoluticHi of 1882 on the subject issued by 
the Government of Lord Ripon, which 
laid down some common principles for the 
guidance of the local governments in the 
matter. It is not necessary to refer in 
detail the progress of municipalities in the 
districts. Thus, on account of historical 
reasons, there were different legislative 
enactments, one dealing with City Munici- 
pM Corporations, and the other with the 
District Municipalities, But the common 
feature is that the State Government re- 
tained some ultimate control over both 
types of institutions. 

4. Kailasam, J. has held that the muni- 
cipalities are not departments of the Gov- 
ernment and that, taking into account the 
scheme of the Act, it appears that Ihe 
municipality is given a right to appoint 
its own officers, subject to the provisions 
of Sections 12-C, 72 and 76-A of the Act 
It is true that certain amount of autonomy 
is given to local bodies like municipalities. 
Corporations etc. But it is clear from the 
provisions of the Act that the State Gov- 
ernment could exercise effective control 
over the local administration by the muni- 
cipalities. 

Under Section 12-C. the right of ap- 
pointment of the Commissioner, the mort 
important executive officer of the Muni- 
cipality, is vested in tlie State Govern- 
ment. Under Section 72. the appoint- 
ments of important officers, such as Health 
Officer, Engineer, Electrical Engineer and 
Assistant Electrical Engineer, made by the 
council are subject to the approval of the 
State Government. In fact, the State 
Government could itself appoint sucli of- 
ficers under certain circumstances. Under 
Section 76-A of the Act, powers are given 
to the State Government to appoint Health 
officers and municipal engineers, notwith- 
4970 Mad./3L XH G— 35 


standing anything contained in the other 
provisions of the Act Under Section 36 
of the Act, the State Government has 
power to suspend or cancel resolutions etc. 
made under the Act. 

Under Section 73 of the Act. appoint- 
ments to all posts other than those speci- 
fied in Sections 12-C and 72 of the Act in 
cases where the pay exceeds Rs. 50 per 
month shall be made by the appointment 
committee and all other posts carrying 
pay less than_ Rs. 50 by the executive 
authority, subject to any rules including 
the rules for the representation of dif- 
ferent-communities which the State Gov- 
ernment may make in that behalf. Thus 
the scheme of the Act shows that in the 
case of important appointments, the Gov- 
ernment either reserved for itself the 
right to appoint the incumbents, or to 
have effective control by providing such 
appointments being made subject to the 
approval of the Government. In regard 
to the other employees of the Municipali- 
ties the effective control by the Govern- 
ment is secured by its framing rules by 
virtue of the specific provision contained 
in Section 73 of the Act and the power 
of superintendence exercised by appoint- 
ing Inspector of Municipal CouncOs under 
Section 38(1) of the Act. 

5. The main question for consideration 
In these writ petition appeals is whether 
the Act gives powers to the State Gov- 
ernment to make the impugned Rule 7-B 
(5) of the Rules, relating to establish- 
ment, in other words, rules providing for 
revising the order of appointment made by 
the Appointment Committee Section 73 
of the Act itself provides that appoint- 
ments to all posts by the Appointment 
Committee as contemplated in that sec- 
tion shall be subject to any rules wliich 
the State Government may make in this 
behalL We see no justification for put- 
ting a narrow construction that the fram- 
ing of rules contemplated by Section 73 
could only relate to the manner in which 
the Appointment Committee could exer- 
cise its powers and not as authorising the 
Government to frame rules giving to it- 
self, or to the Inspector appointed by it, 
powers to revise the appointment made 
by tlie Appointment Committee. 

Part V of the Act deals with subsidiary 
legislation. Section 303(1) of the Act 
provides that the State Government may 
make rules to carry out all or any of the 
purposes of the Act not inconsistent there- 
with. Section 303(2) (r) of tlie Act pro- 
vides that in particular and without pre- 
judice to the ■ generality of the foregoing 
power the State Government may make 
rules : 

"as to the powers of auditors, inspect- 
ing and superintending officers and offi- 
cers authorised to hold inquiries, to sum- 
mon and examine vntnesse.s and to com- 
pel the production of documents and all 
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other matters connected Vidth audit. Ins- 
pection and superintendence." 

It cannot be disputed that the State Gov- 
ernment has ample supervisory powers 
under the provisions of the Act and this 
is clear from Sections 34 and 41 of the 
Act 

It is in order to effectively carry out 
the pov/ers of supervision. Sec. 38(1) of 
the Act provides that the State Govern- 
ment may appoint such officers as may 
be reqiured for the purpose of inspecting 
or superintending the operations of all 
or any of the muniapal councils esta- 
blished under the Act If the State Gov- 
ernment has powers to appomt the Ins- 
pector of Mumcipal Councils to inspect 
and supervise the working of the Munici- 
pality, including the Appointment Com- 
mittee. we fail to see how the relevant 
pro\'i£ions referred to above do not give 
sufficient jurisdiction to the State Gov- 
ernment to frame the impugned nde. 

The pov/er of superintendence given to 
every High Court under Article 227 of the 
Constitution of India, corresponding to 
Section 107 of the Government of India 
Act. 1915 and Section 224 of the Govern- 
ment of India Act. 1935. over subordinate 
courts, has been interpreted to include 
judicial, as well as administrative super- 
intendence in all matters. It is 
clear from the definition of super- 
intendence in the Law Lexicon of British 
India fay Ramanathan that the word 
seems properly to imply the exerdse of 
some authority or control over the person 
or things subjected to oversight. Thus 
the Inspector of Munidpal Coundls who 
has powers of superintendence is one 
who has the oversight and charge of 
something with power of direction. It 
could not be disputed that if the Inspec- 
tor of Muniapal Coimdls revised the 
order of the appointing authority by 
virtue of the impugned rule, he is eupcr- 
Intendinc the work of the appointing 
authority. It could not be said that the 
Impugned rule goes beyond the scope of 
Section 73 of the Act or that it is incon- 
sistent %vith the reasonable interpretation 
of the relevant provisions of the Act. 

6- Kailasam J. has referred to Sec- 
bons 85 to 96 of the City Mumcipal Cor- 
poration Act as containing elaborate pro- 
visions as to right of appeal, unlike Sec- 
tion 73 of the District Muniapalities Act. 
and he has relied on this circumstance to 
find that in the absence of similar provi- 
sions In the District MimiapaUties Act. 
Section 73 cannot be construed as em- 
powering the State Government to make 
rules providing for revision of the order 
of the appointment committee by the 
Inspector of Mumdpal Coundls As re- 
gards the City ilunidpal Corporation Act. 
the proN’isions relating to establishment 
are no doubt different from those con- 
tained In the IXstrict Muniapalities Act, 


But it can be accounted for on historital 
grounds and the existence of separate 
l^islative enactments for the District 
Municipalities and the City Municipal 
Corporations for over several decades. 
But under both the Acts, the State Gov- 
ernment has control in the matter of a>- 
pointment of superior officers, like the 
Commissioner and certain important o3- 
cers like Engineer, HeMth Officer etc. 
But In spite of the difference in the mode 
of treatment of establishments in the 
District Municipalities Act and the City 
Municipal Corporation Act. It is not pos- 
rible to infer that the District Municipali- 
ties Act did not contemplate the Govern- 
ment making rules for revising the orders 
of the appointment committee. 

7. In Nagappa Chettiar v. Annapoornl 
Achi. 1941-1 l-fad U 164 « (AIR 1941 
Mad 235) (FB). a Full Bench of this Court 
has held that R. 8 of the Rules framed 
under the hladras Agriculturi^’ Relief 
Act providing for appeals from the orders ' 
of the trial Courts is ultra vires the rule- 
malting power under Section 28 of the 
Madras Agriculturists’ Relief Act. It is 
pointed out in the decision that an appeal 1 
does not lie as of right, but must be cen- 
ferred by express enactment. 

The dreumstances under which the 
case arose are as follows: An application 
was made under Section 19 of the Madras 
Agriculturists’ Relief Act to scale down 
the debt and it was dismissed by the 
Sub-Court There was no provision In 
the Act for an appeal against that order. 
But subsequently the Impugned Rule 8 
was passed by the Provincial Government 
providing for an appeal against such an 
order. It is pointed out in the decision 
that the object of the Act is to grant re- 
lief to agriculturists by providing machi- 
nerv for the scaling down of their debts 
and that if a case falls within the Act. the 
court must scale down the debt In accord- 
ance with the directions embodied in the 
Act 

It has been held In that dedsion that 
sub-section (2) of the Section 28 enabling 
the Provincial Government to make rules 
in regard to any matter which is requir- 
ed to be prescribed by the Act and for 
remoring any difficulty in giving effect to 
the oro\Tsion3 of the Act will not em- 
power the Provincial Government to pro- 
vide the right of appeal by framing rules. 
The reason is that in matang a rule pro- 
vidim* for appeals the Provincial Govern- 
ment is not making a rule for carrying 
Into effect the purposes of the Act It Is 
adding in effect something to the Act 
The object of the Act is to grant relief to 
agncultunsts by providing machinery for 
the scaling down of their debts and tbf* 
is achieved by the court of the first in- 
stance deciding whether a case falls with- 
in or without the Act It has been held 
in the decision that by providing for an 
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appeal, the Provincial Government is not 
removing any difficulty in giving effect to 
the provisions of the Act. 

This decision has been referred to and 
discussed in the decision, State of Madras 
V. Louis Dreyfus and Co. Ltd., (1955) 6 
STC 318 = (AIR 1956 Mad 659) (FB). It 
is pointed out in this decision that the 
familiar principle of the decision in 1941- 
1 Mad LJ 164 = (AIR 1941 Mad 235) (FB) 
can hardly apply to a case where the 
language of the rule-making power is 
couched in different terms. The follow- 
ing passage in (1955) 6 STC 318 = (AIR 
1956 Mad 659) (FB) which is also extract- 
ed in the judgment of Kailasam J. brings 
out the distinction clearly: — 

"In particular we might refer to Sec- 
tion 19(2) (j) which enables rules to be 
made prescribing the duties and powers 
of officers appointed for the purpose of 
enforcing the provisions of the Act parti- 
cularly in the context of the Act leaving 
it to the rules to constitute the heirarchy 
of officials to exercise powers under the 
Act and secondly, sub-clause (1) where 
power is conferred upon the Provincial 
Government to frame niles in respect of 
'any other matter for which there is no 
provision or no sufficient provision in this 
Act and for which provision is, in the 
opinion of the Provincial Government, 
necessary for gi\Tng effect to the purposes 
of this Act.’ These words are of the 
widest amplitude and. in the absence of 
any prohibitions or restrictions inferable 
from the Act itself, are apt to confer upon 
the Government power to constitute reyi- 
sional authorities and invest them with 
powers in that behalf. This con- 
tention also fails and has to be 
rejected. We therefore hold that it 
was open to the Provincial Government to 
have framed Rule 14(2) conferring upon 
the Commercial Tax Officers the revisio- 
nal powers that were vested in them by 
that provision." 

In Venkayya v. Pullayya, AIR 1942 Mad 
466 also the above Full Bench case has 
been distinguished and the test laid down 
by the House of Lords in Blackwood _v. 
London Chartered Bank of Australia, 
(1874) 5 PC 92. at p. 108 has been followed 
as evident from the following passage: 

"As has been pointed out by the House 
of Lords in (1874) 5 PC 92. at p. 108 the 
tests to apply in considering whether rules 
are within the powers of the rule-making 
authority under a statute are ; (1) V/Iie- 
ther the rules are reasonable and conve- 
nient for carr\dng the Act into full effect; 

(2) IVlietber the rules relate to matters 
arising under the prowsions of the Act; 

(3) Whether they relate to matters not in 
the Act otherwise proyided for and (4) 
‘Whether they are consistent with the 
provi.sions of the Act. The validity of a 
rule is to be determined not so much by 


ascertaining whether it confers rights or 
merely regulates procedure, but by deter- 
mining whether, the rule is in conformity 
with the powers conferred under the sta- 
tute and whether it is consistent with the 
statute, reasonable and not contrary to 
general principles.” 

8. We have already pointed out that 
Section 73 of the Act clearly provides for 
the State Government maMng rules as 
regards the filling up of appointments, 
other than those specified in Sections 12-C 
and 72 of the Act Sections 303(1) and 
303(2) (r) clearly empower the State 
Government to make rules to carry out 
aU or any of the purposes of the Act and 
in particular to define the powers of in- 
specting and superintending officers in 
respect of inspection and superinten- 
dence. The above provisions give ample 
powers to the State Government to frame 
rules to confer on Inspector of Municipal 
Councils jurisdiction to revise the order 
of the appointing authority. For the 
foregoing reasons, we find that Rule 7-B 
(5) of the Estabhshment Rules framed 
under Section 73 of the Act is not ultra 
vires of the powers of the State Govern- 
ment. 

9. We. however, agree with the view 
of Kailasam. J. that the Inspector of Muni- 
cipalities has really prejudged the case 
even before giving the show cause notice 
to the second respondent P. Murugayyan. 
We have already pointed out that the ap- 
pellant K, S. Eamasw'ami preferred an ap- 
peal to the Inspector of Municipalities. 
Though the appeal is not really compe- 
tent. the Inspector of Municipalities has 
jurisdiction to call for the records on the 
information gained by him through the 
appeal petition, to peruse the same and to 
revise the order of appointment, after 
giving an opportunity to P. Murugaiyan 
to show cause against the proposed action. 
But what the Inspector of Municipalities 
did was to pass an order on 16-11-1967 on 
the appeal petition of K. Ramaswami, 
setting aside the order of appointment 
made by the Appointment Committee in 
favour of P. Murugaiyan without giving 
an opportunity to the said Murugaiyan to 
defend the order of appointment in bis 
favour. 

In fact, the Inspector of Municipalities 
has mentioned in the order that though it 
is not obhgatory under the rules to issue 
a notice, vet he as Inspector has directt^ 
the appointment committee and Murugai- 
yan to show cause within 15 days from 
the date of receipt of his order dated 
16-11-1967. why tiie appointment order in 
favour of P. Murugaiyan should not be 
cancelled. After Murugaiyan filed his ob- 
jections in the form of a petition. The 
Inspector finally passed the order on 
29-1-1968, rejecting his petition and 
directing his earlier order dated 16-11- 
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1967 to be carried out. In the first para- 
graph of his order dated 29-1-1968 he has 
speaficallv stated that he had allowed the 
appeal petition of ^ S. Ramaswami and 
set aside the order of the appointment 
committee. Even in the counter affidavit 
filed in the writ petition, the Inspector of 
Mumapalities has cateconcally stated that 
by his order dated 16-11-1967 he allowed 
the appeal petition of K. S. Ramaswami 
and set aside the order of the appointment 
committee and then issued notice to 
Murugaiyan to show cause why the order 
passed by him should not be given effect 
to. Thus, there can be no doubt in this 
case that the Inspector of Municipalities 
has prejudged the case of Murugaiyan and 
acted in total disregard of the principles 
of natural justice 

It is true the position would have been 
different if the Inspector of Municipalities 
had merely come to a prima facie conclu- 
sion and given an opportumty to Muni- 
gaiyan to show cause against it In Felir 
Femandex v Integral Coach Factory, 
fl966) 79 Mad LW 422 a Bench of this 
Court has held that the Memorandum 
following the charge-sheet calling upon 
the delinquent to show cause why he 
should not be punished in case the 
charge is made out would not in anyway 
Indicate that the cause has been prejudg- 
ed. But It is clear from the facts already 
stated that the Inspector of Municipalities 
In this case had clearly prejudged the case 
against Murugaiyaa 

10. The order of Kallasam. J. setting 
aside the order of Inspector of Munidpali- 
ties is. therefore, correct But in view of 
our finding that the Inspector of Munid- 
palities has powers to revise the order of 
the Appointment Committee, it is open to 
the present inspector of Municipalities to 
consider the relative claims of K. S. Bama- 
swaml and P. Murugaiyan and to revise 
the order of the appointment committee If 
he sees suffident grounds to do so. 

11. The . State of Madras and K. S. 
Ramaswami have preferred W. A. Nos: 376 
and 218 of 1968 respectively against the 
order on W. P. 538 of 1968. But as objec- 
tion was taken that no writ appeal had 
been filed against W. P. 539 of 1968 In 
which a writ of quo warranto was prayed 
for by the second respondent Murussivan. 
the dedsion of Kaiiasatn. J. had become 
final C. M P. No 18730 of 1908 has been 
filed to condone the delay and permit a 
writ appeal to be filed against the order 
on W. P. 539 of 1968. There can be no 
doubt that bv oversight at^llant K. S. 
Ramaswami failed to file a ssTit appeal 
against the order on W. P. 539 of 1968. 
The delay in filing the writ appeal is con- 
doned. 

12- In the result, the order of 
Kailasam. J setting aside the order of the 
Inspector of Munldpalilies is confirmed, 
but, as already pointed out. It Is open to 


the present Inspector of Municipalities to 
exerdse his jurisdiction under Rule 7-B 
(5) of the Rules relating to employment 
under the Munidpal Council to revise the 
order of the Appointment Committee, If 
he sees sufficient grounds to do so. The 
writ appeals are ordered accordingly but 
In the circumstances, there will be no 
order as to costs. 

Appeal dismissed. 
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G. Ramakrishnlah and another, Defen- 
dants-Appellants v. Dasaratharama 
Reddiar. Plaintiff-Respondent. 

Second Appeal No 1153 of 1965. D/- 
26-6-1969. from decree of Dist J.. Chlttn- 
leput. in Appeal Suit No. 107 of 1962. 

Transfer of Property Act (1882), S. 14 
•— Settlement — Evasion of rules against - 
perpetuities. 

Pursuant to a family arransement, one 
P settle properties in favour of two sons . 
of D and the sons that might be bom 1 
subsequently. D was the son of P's wife's 
dster. After the end of the minority of 
the last son that might be born to D the 
eons were to take the properties in equal 
share. 

Held, that the prohibition of S. 14 was 
not evaded by the settlement. (Para 5) 
Cases Referred: Chronological Paras 
(1833) 1 Cl & F 372 - 6 ER 956. 

Cadell V. Palmer 4 

T. R. Gopalakrishnan and K. S. Varada- 
chari. for Appellants; V. Somasundaram 
and P. Kothandaraman. for Respondent 

JUDGMENT: — A short but interesting 
question in the application of the rule 
against perpetuities embodied in Section 14 
of the Transfer of Property Act arises for 
consideration in this Second Appeal. The 
appeal is directed against a preliminary 
decree for partition and separate posses- 
sion of an one-fourth share In the suit 
properties. One Pattabirama Reddy, pur- 
suant to a family arrangement, under the 
registered settlement deed A-1 dated 
&-1-1931. settled the suit properties In 
favour of the sons of one Duraiswamy 
Reddy, two sons then in existence and 
SODS that may be bom subsequently. 
Duraiswamy Reddy was the son of 
Pattabirama Reddy's wife’s sister and on 
the dale of the settlement Duraiswamy 
Reddy had two sons. Havana, aged two 
years and Sundararama, aged four months. 
The settlement referred to the two minor 
sons then in existence and provided that 
the father Duraiswamy Reddy shall be 
the guardian of the minor sons in cxis- 
tence and that may be bom and that he 
EN/EN/C247/70AaiB/C 
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shall look after them, maintain proper 
accounts of the income and safeguard the 
properties without effecting alienation. 

After the end of the minontv of the 
Hast son that may be bom to Duraiswamy 
JReddy. the sons were to take the proper- 
ties in equal shares. The minor son 
Sundararama died in 1931 itself. Subse- 
quently about the year 1933 another son 
Sriramulu was born. The last son of 
Duraiswamy Reddy. Dasaratharama Red- 
diar. the plaintiff in the suit out of which 
the Second Appeal arises, was born in 
the year 1941. Notwithstanding the pro- 
hibition against alienation, Duraiswamy 
Reddy executed a sale deed Ex. B-2 dated 
14-7-1941 on behalf of the minors of 
Etems 2 to 5 in the suit properties, in 
favour of one Jayalalrshmi Ammal for a 
sum of Bs. 200 He executed on the same 
day another sale deed also. Ex. B-3 in 
her favour. Under Ex. B-1 dated 21-8- 
1945 Jayalakshmi Ammal sold the suit 
Stems 2 to 5 to the second defendant in 
the case, the present second appellant. 
The first defendant in the case is a pur- 
chaser of the first item under Ex. B-5 
dated 5-5-1946 from Sundararaju to whom 
Duraiswamy Reddy had conveyed the 
properties under Ex. B-6 dated 30-9-1943. 

Duraiswamy Reddy died in the year 
3.949 and his wife Seshammal died in 1951. 
Duraiswamy Reddy and his wife were 
survived by their three sons Havana, 
Sriramulu and the plaintiff. The son 
Havana died in tlie year 1950, when aged 
about 22. Sriramulu died in the year 1951 
after just becoming a major. An earlier 
suit filed by the present plaintiff claiming 
only possession was permitted to be with- 
draivn by this Court in Second Appeal 
No. 1018 of 1955 with liberty to file a fresh 
suit on the same cause of action under 
certain terms. The suit out of which 
this second appeal arises, has been filed 
after due compliance with the conditions 
laid doum by this Court in S. A. No. 1018 
of 1955 the plaintiff here seeking to have 
the sale deeds Exs. B-2. B-3 and B-6 set 
aside. He claimed title to and possession 
of the entire suit properties. The plain- 
tiff has been given a decree only for an 
one- fourth share in the suit properties. 
Havana had died at the age of 22 without 
seeking to set aside the alienation within 
three •y’ears of becoming a major. 

So far as Sriramulu is concerned, he 
died within three years of attaining majo- 
rity', The Courts below denied his share 
to the plaintiff on the ground that the 
right to avoid the transfer was a personal 
privilege of the minor. As regards the 
share of Sundararama which had _ been 
Inherited by his mother, here again, it 
was held that the olaintiff could claim no 
part therein. The plaintiff has not prefer- 
red any second appeal or come up with 
any Memos of Cross-objections question- 
ing the limitation on the share he could 


have in the suit properties. The Second 
Appeal has been filed by the alienees 
defendants 1 and 2 in the suit contending 
that the plaintiff’s claim must be dismis- 
sed in toto on the ground that recogni- 
tion of any interest in his favour would 
be a violation of the Rule against per- 
petuities. 

2. Mr. T. P. Gopalakrishnan, learned 
Counsel appearing for the appellants sub- 
mits that the provisions of the settlement 
deed are manifestly opposed to Section 14 
of the Transfer of Property Act which pro- 
hibits any transfer of property that can 
operate to create an interest which is to 
take effect after the lifetime of one or 
more persons Uving at the date of such 
transfer and the minority of some person 
who shall be in existence at the expiration 
of that period, and to whom, if he attains 
full age. the interest created is to belong. 
The argument of Mr. T. P Gopalakrishnan 
learned Counsel for the appellants based 
on Section 14 of the Act runs thus; Under 
the terms of the settlement the properties 
have been settled on the minors Ravana 
and Sundararama and other sons that may 
be born to Duraiswamy Reddy Sons of 
Duraiswamy Reddy in existence at the 
time of the settlement and sons that may 
be bom to him thereafter, talre the pro- 
perty absolutely in equal shares on the 
attainment of majority of the last bom 
son. 

The effect of the disposition in the 
settlement deed is to vest properties even 
on sons that may be bom to. Duraiswamy 
Reddy after the death of the sons in ex- 
istence at the time of the settlement and 
the minority of other sons who might be 
in existence at the time of their death. 
For instance ignoring the existence of the 
plaintiff for the purposes of enwsaging a 
possibility, one cannot rule out Durai- 
swamy Reddy surviving Sriramulu and 
having a minor son after the death of Sri- 
ramulu. It is submitted that if such an 
event is possible, the settlement offends 
S. 14 of the Transfer of Property Act. and 
in the circumstances the operation of the 
settlement deed, should under Section 15 
of the Act be limited to Havana and 
Sundararama. persons in existence at the 
time of the settlement Learned Counsel 
urged that the validity of the settlement 
must be considered in relation to the 
time when the document creating it takes 
effect and if at the relevant time there is 
the slightest possibility that the perpe- 
tuity period may be exceeded, the settle- 
ment is void. 

It is apparent that the learned counsel 
In presenting the case this way. takes 
the lives of Ravana and Sundararama fn 
existence at the time of the settlement 
and the minority of any son that may be 
born during their lives as the measure- 
ment of the perpetuity period. 
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3. In my view the anjuments proceed 
on an erroneous assumption. It is over- 
looked that the persons UvinB at the date 
of the settlement, whose outslandinB lives 
may be taken into consideration in apply- 
ing the perpetuity rule, need not neces- 
sarily be persons having or taking an 
interest under the settlement The per- 
petuity period under Section 14 of the 
Act consists of the lifetime of one or more 
persons living at the lime the transfer 
takes effect, and the further period of the 
minority of a person in existence at the 
close of the person living at the lime of 
the transfer For a valid settlement all 
that is necessary is that it must be clear 
even at the outset of the settlement, that 
the beneficiaries WiUll necessarily be as- 
certained. if at all within the perpetuity 
period and any contingency or vesting 
specified by the settlement v-ill also neces- 
sarily be satisfied wnlhin the period. It 
is a requisite for not oflending the per- 
Detuitv rule that the identity of the ben^ 
fidary and the quantum of the benefici- 
ary’s interest are all ascertainable and as- 
certained within the penod limited 

Section 14 of the Act however does not 
place any restriction as to who can be the 
living person whose existence can post- 
pone the vesting It allows the settlor to 
use any life lor the purpose. But as has 
been pointed out in English text books 
dealing with the rule against perpetui- 
ties no life can be of the slightest use for 
postponing the vesting, unless they some- 
how restnct the period of time withm 
which the interest under the transfer is to 
be capable of vesting according to the 
terms laid down by the settlor. Any life 
can help if it has something to do with the 
conditions appointed by the settlor for 
vesting of the gilt. 

4 . In English Rule against Perpetuity, 
the perpetuity penod consists of lives in 
being at the creation of the interest plus 
the age of maionty twenty one years in 
gross plus the actual periods of gesta- 
tion. The lives in being need not be bene- 
Edaries or relations of the settlor; they 
mav be selected 'at random. As Morns 
and Leach put it in their Rule Against 
Perpetuities. 2nd Edition at Page 62. the 
lives in being must be either spedfied in 
the instrument or ’’necessarily involved in 
limitations contained therein". Megarry 
and Wade in their Modem Law of Real 
r^pertv (2nd Edn. P. 229) would state: 

"that only bves in being which can be 
of assistance for the purposes of per- 
petuity rule are those which in some way 
or other govern the lime when the gift 
Is to vest.” 

In the Manual of Liw on Real Property 
by Megarry, 2nd Edn. Page 150, the 
learned author gives the example of gifts 
by a testator to such of his descendants 
as are living 21 years after the death of 
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the last survivor of the members of a 
given school at the testator's death. In 
Cheshire's Modem Real Property, lOtb 
ZdrL the position is thus stated at 
page 241: 

“The lives in being must be designated 
either expressly, as in Cadell v Palmer. 
(1833) 1 Cl & F 372 or by implication. 
JJves are designated by impUcaiion only 
if. according to the terms of the instru- 
ment of gift, they serve to measure the 
time within which the vesting contingency 
must occur They must form a possible 
part of the apparatus for determining the 
moment at which the interest is to vest." 
The learned author points out that the 
Settlor need not choose persons who have 
interests m the settled proDertv or a con- 
nection with the family and he has full 
liberty of action with regard to the 
number of persons he may select. Even 
so ia the rule embodied in Section 14. I 
see nothing in Section 14 of the Transfer 
of Property Act to place a restriction on, 
the persons whose lives are to be taken to' 
prolong the Period of vesting. May be the 
language of the Section at the close IsV 
somewhat involved, but the section uses- 
language in this regard without any limi- 
tation ’’after the lifetime of one or more 
person living at the date of such transfer." 

It may be any person or any number of 
persons, but the person or persons must 
be living at the date of such transfer, l^e. 
one must infer from the document itself 
the person or persons whose life has to 
be considered. Here It is Duraiswamy 
Reddy's sons ’that have to take. The gift 
is to a class and it cannot b« said that, 
quantum or the share in the property to 
be taken by each member of the class 
Is not ascertainable wdthin the perpetiuty 
period. 

The last of the persons to take Is the 
last minor son of Duraiswamy Reddy 
The exact share of each beneficiary would 
depend upon the number of male children 
that may be bom. The eetllor Intends 
that the shares diminish in simount accord- 
ing to the number of the sons that mav be 
bom to Duraiswamy Reddy. But the share 
ol each member of the class is definitely 
and finally ascertainable within the per- 
petuity period The class doses within 
the perpetuity period. In the instant case 
the vesting is postponed utmost to the 
birth of the last son of Dumiswamy Reddy. 
Duraiswamy Reddy's lifetime is part of 
the apparatus for determining the moment 
at which the interest is- to vest A read- 
ing of the settlement deed shows that it 
does not look upon the lives of Havana and 
Sundarama "as lives in being" for the 
purpose of calculating the perpetuity 
penod. They along with the other sons 
that mav be bom have to share the pro- 
perty and the settlor obviously expects all 
the sons to be alive when the distribution 
and vesting in possession takes place. 
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Possesaon is postponed till the minority 
of the last son of Duraiswamy Reddy. 
Cheshire (page 242) tailing a case where 
the testator bequeaths a fund to such of his 
grand-children as attain the age of twenty- 
one years, points out that his children who 
survive him are effective lives in being, 
since the ascertainment of the beneficiaries 
requires a reference to their parents. "The 
gift, therefore, is good, for the grand- 
children must all become of age within 
twenty-one years after the death of their 
parents, and the parents must, all have 
been bom (or begotten) in the testator’s 
life time.” 

5. It follovTS that the settlement in 
question doss not offend the rule against 
perpetuities. The prohibition of Section 14 
of the Transfer of Property Act is not 
evaded by tiie settlement in question. 
Vesting of interest has necessarily to be 
within the minority of a person in erds- 
tence at the death of Duraiswamy Reddy. 

6. In the result, the Second Appeal 
fails and is dismissed with costs. No leave. 

Appeal dismissed. 
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The Lakshmi VUas Bank Ltd., Karur, 
Petitioner v. L. S. Pattabhi Chettiar and 
another. Respondents. 

Writ Petn. No. 3544 of 1968, D/- 4-2- 
1970. 

Shops and Establishments — Madras 
Shops and Establishments Act (36 of 
194’n, Section 41 (1) — Procedure under 
— Employer, w’hen must follow — Em- 
ployee reaching superannuation age — 
Procedure under Section 41(1) need not 
be followed, 

Wliere an employer relieves an em- 
ployee from his duties on the ground that 
he has reached the age of superannuation 
and the period of his service has come 
to an end, the employer is not required 
to foUow the procedure prescribed by 
Section 41(1). The employer is required 
to follow the procedure prescribed in 
Section 41(1) only where the services are 
dispensed with for a reasonable cause or 
on a charge of misconduct and such dis- 
pensing with contemplates a termination 
of the services anterior and prior to the 
date on which the services would come to 
an end automatically, either as a result 
of the terms in the contract of service or 
as a result of a rule applicable to the ser- 
vice in question and not a termination. 

(Para 3) 

T. S. Rangaraian, for Petitioner; T. 
Satya Dev, Asst. Govt. Pleader, J. Seetha- 
raman and EL S. Janakiraman, for Res- 
pondents. 


ORDER ; — The first respondent herein 
was appointed as the Jewel appraiser in 
the Jalakandapuram Branch of the Peti- 
tioner Bank in 1960. On September 30, 
1966 the petitioner herein sent a commu- 
nication to tile first respondent herein 
v.'hich stated that the first respondent 
herein was completing sixty years of age 
on 15th Purattasi, Parabhava, equivalent 
to October 1, 1966, and as per the Arti- 
cles of the Association, he shall retire 
from the service of the Bank and will be 
relieved completely at the close of busi- 
ness on Saturday, the 1st October, 1966. 
On receipt of this commumcation, the 
first respondent herein purported to file 
an appeal to the second respondent herein 
under Section 41(2) of the Madras Shops 
and Establishments Act 1947 (hereinafter 
referred to as the Act). In the appeal 
filed by the first respondent he contend- 
ed that on October 1. 1966, his services 
were terminated alleging that he had 
completed sixty years of age and the 
horoscope and the medical certificate fur- 
nished by the first respondent proved that 
the age of the first respondent was only 
fifti' four, and hence the termination of 
the first respondent’s service w’as wuong- 
ful and against the provisions of the Act. 
The petitioner herein filed a counter 
statement before the second respondent 
herein contending that the second respon- 
dent had no jurisdiction to deal wnth the 
matter, since discharge on retirement 
was not contemplated in Section 41 (1) of 
the Act The further case of the peti- 
tioner was that the first respondent was 
asked on June 15. 1966 to produce an 
educational certificate to prove his age 
and he took time till September 20. 1966, 
that the first respondent was not asked to 
produce a medical certificate or any 
horoscope, that they have been produced 
of his ovm accord, that the horoscope pro- 
duced by the first respondent could not 
be the original horoscope and was a re- 
cent one fabricated and written for the 
purpose and its authenticity and antiquity 
were both denied. The further case of 
the petitioner was that the horoscope and 
the medical certificate were not admissi- 
ble forms of proof of age and the peti- 
tioner would not be bound to accept the 
same. The second respondent herein con- 
sidered the case of the parties and passed 
an order on November 30. 1967 in M. S. E. 
Case No. 42 of 1967. The second respon- 
dent overruled the contention of the peti- 
tioner that Section 41 of the Act has no 
application to the retirement, and on me- 
rits, came to the conclusion that the 
first respondent’s services had not been 
terminated in the manner contemplated 
by Section 41 of the Act. The second 
respondent recorded; 

"As already observed, the respondent 
(petitioner herein) was not able to explain 
for having accepted horoscope and medi- 
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cal certificates as proof of ace In respect 
of certain other employees and not havioc 
accepted them as satisfactory proof of 
age in the case of the appellant (first res- 
pondent herein). Further, no notice as 
reouired under Section 41(11 of the Mad- 
ras Shops and Establishments Act has 
been given to the appellant before givinc 
effect to Exhibit A-1. (the memorandum 
dated September 30. 1966 referred to al- 
ready), I therefore hold that the tennl- 
nation of the appellant's sendees ^ re- 
tirement as per the order of the respon- 
dent dated 30*9-1966 (Exhibit A-11 would 
not be lor a reasonable cause as the ap- 
pellant had been retired from sendee 
without resohdng the dispute regarding 
his ace on that date. Inasmuch as tltere 
was no reasonable cause for the termina- 
tion of the appellant’s services bv reli^ 
ment and since the statutory notice was 
also absent, the tenmnation of the appel- 
lant’s services by retirement as per Exhi- 
bit A-1 dated 30-9-1966 is illecaL I there- 
fore. set aside the order of termination 
by retirement dated 30-9-1966” 

It Is to Quash this order of the second 
respondent, the present Writ Petition 
under Article 226 of the Constitution of 
India has been filed. 

2. The learned counsel for the peti- 
tioner put lorw.’ard two contentions la 
support of the Writ Petition. The first is 
that the appeal preferred by the first res- 
pondent to the second respondent was not 
maintainable since the retirement of an 
employee by an employer on the em- 
ployee reaching the ace^ of superannua- 
tion does not come udthm the scope of 
Section 41 of the Act. The second is that 
in cominC to the conclusion that the first 
respondent’s services had not been termi- 
nated lawfully, the second respondent had 
failed to consider very important circum- 
stances and facts that were placed before 
bim that were available to him. I 
Bhall now consider these contentions in 
that order. 

3. As far as the first conten^on is con- 
cerned it is necessary to refer to the lan- 
guage of Section 41(1) of the Act. Sec- 
tion 41(1) states: — 

"No employer shall dispense with the 
services of a person employed continuous- 
ly for a period of not less than tax months, 
except for a reasonable cause and with- 
out giving such person at least one 
month’s notice or wages In lieu of such 
notice, provided, however, that sutii 
notice shall not be necessary where the 
services of such person are dispensed 
with on a charge of misconduct supported 
by satisfactory evidence recorded at an 
Inquiry held for the purpose.” 

Thus, it will be seen that this section falls 
under two limbs, though the second limb 
Is framed in the form of a proviso to the 
first limb. The first limb is that the ser- 
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^ces of the employee had been con- 
tinuously employed for a period of not 
less than six months cannot be dispensed 
tvith except for a reasonable cause and 
without giving such person at least one 
month’s notice or wages in lieu of such 
notice. For the purpose of complying 
with the requirements of the first limb, 
both the Conditions must be simultane- 
ously satisfied, namely, that the dispen> 
ing with the services must be for a rea- 
sonable cause, and the employee should 
be given at least one month’s notice or 
wages in lieu of such notice. As far as 
the second limb is concerned, it contem- 
plates the dispensing with the services of 
an employee on a «iharce of misconduct. 
In such an event, the requirement of the 
rfving of one month's notice or wages In 
Ueu thereof, is not insisted upon. On the 
other hand, the statute insists that the 
services of such a person cannot be dis- 
pensed with on a charge of misconduct, 
unless an enquirv has been held and satia- 
factorv evidence supporting the charge 
of misconduct had been recorded at the , 
enquiry. 

Now looking at the language^ of the e^-/ 
tion and the provisions contained in the 
two limbs, can it be said that the retire- 
ment of an employee on reaching the age 
of superannuatioa according to the rules 
applicable to the employment, would 
come tvithin the scope of the section? I 
am of the opinion that such retirement 
cannot come within the scope of the sec- 
tion. From the very nature of the lan- 
guage employed in Section 41(1). only a 
premature termination of the services of 
an employee can be brought within the 
scope of the section. When 1 say prema- 
ture terminaPon. I mean a termination 
of the services prior to the penod fixed in 
a contract of service, if there is one. or a 
termination of service prior to the period 
fixed for retirement on reaching the age 
of superannuation prescribed either in a 
contract of service, if there is one. or in 
the rules or regulations governing such 
service. Consequently, if there is a con- 
tract of service, and the contract of ser- 
vice itself prescribes the period of ser- 
vice. the termination of the services of 
the employee pursuant to the expiry of 
such period of employment, cannot fad 
within the scope of Section 41(1) EquaUy. 
if there are terms in the contract of ser- 
vice or provisions in the rules appbcable 
to the service providing for the retire- 
ment of the employee on reaching the age 
of superannuation, such a case also cannot 
lall within the scope of Section 41(1). 

The dispensing with the services for b, 
reasonable cause or the dispensng with 
the services on a charge of misconduct, 
both of them, contemplate a termination 
of the services anterior and prior to thc| 
date on which the services would come 
to an end automatically, either as a result 
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of the terms in the contract of service or 
as a result of a rule applicable to the 
service in question. Consequently, where 
an employer relieves an employee from 
his duties for the reason that he had 
reached the age of superannuation and 
the period of service had come to an end. 
such a case cannot fall within the scope 
of Section 41(1) of the Act. On the other 
hand, the second respondent appears to 
have proceeded on the basis that reaching 
the age of superannuation will be a rea- 
sonable cause as contemplated in the first 
limb of Section 41(1). I am of the view 
that this is an erroneous one. The rea- 
sonable cause that is contemplated in Sec- 
tion 41(1) is with reference to a prema- 
ture termination of service. Can it be 
contended tliat the retirement of a parti- 
cular employee constitutes termination of 
his services, for a reasonable cause, and 
therefore, even in such an event, the em- 
ployee is entitled to at least one month’s 
notice or wages in Keu thereof? 

In the case of retirement on reaching 
the age of superannuation, the employer 
and the employee know when the em- 
ployee VLoll cease to be in service, and 
therefore, the question of giving one 
month’s notice or wages in lieu of such 
notice cannot possibly arise. The gmng 
of one month’s notice or wages in lieu 
thereof is generally intended to help the 
employee concerned during the interval 
before he obtains another employment. 
But in the case of retirement on reaching 
the age of superannuation, the basis for 
such a requirement is not present and 
therefore, tliere is no scope for any such 
contention, and the relieving of an em- 
ployee from his duties on the basis that 
he retired from service on reaching the 
age of superannuation cannot by any 
stretch of imagination be said to be dis- 
pensing with the services of an employee 
for a reasonable cause. Hence, I am of 
the opinion that the conclusion of the 
second respondent in this behalf is erro- 
neous, and as a matter of fact, the appeal 
preferred by the first respondent to the 
second respondent was really incompe- 
tent. 

I may also mention one other feature. 
It may happen in a particular case; the 
retirement was used by the employer as 
a cloalc for ^spensing ndth the services 
of an employee wliere the motive for dis- 
pensing with the services is sometliing 
different. In that event, a different posi- 
tion may possibly result, because no per- 
son will be allowed to evade the obliga- 
tion imposed on him by law by hawng 
recourse to a cloak or guise under which 
he can take refuge in_ order to escape 
from such an obligation. The present 
case is not one such and while dealing 
with the second of the contentions. I shall 
refer to the facts of this case_ which sup- 
port this conclusion of mine. Conse- 


quently. I am of the opinion that the ap- 
peal preferred by the first respondent to 
the second respondent under Section 41(2) 
of the Act is incompetent and the second 
respondent had no jurisdiction whatever 
to pass the order in question. 

Normally speaking, this concluaon of 
mine ivould be sufficient to dispose of 
the writ petition. However, the learned 
counsel on both the sides argued on the 
merits also and invited me to give my 
conclusions on the second of tlie conten- 
tions put forward by the learned counsel 
for the petitioner. For the purpose of 
understanding and appreciating the con- 
tentions in this behalf, it is necessary to 
refer to one or two admitted facts. The 
first respondent herein sought employ- 
ment under the petitioner by a letter 
dated February 10, 1960 which has been 
marked as Exhibit A-1 before the second 
respondent. In that letter, the first res- 
pondent has stated that he learnt that in 
the Trichy branch of the petitioner-bank 
there was a vacancy for the post of ap- 
praiser and he had been a shroff in a 
shroff’s shop for a period of ten or twelve 
years and he had experience in that post, 
and hence he wanted the appointment 
and undertook to conduct himself accord- 
ing to the rules and regulations of the 
bank. In that letter, he had stated that 
his age would be 52 or 53 and he had 
studied upto VII Standard. On the same 
day. there was a written application given 
by the first respondent for the post in 
question. That application is also dated 
Februa^ 10, 1960, and has been marked 
as Exhibit R-2. Against the column 
"Date of birth and proof of age’’, it was 
stated "Parabava, PurattasL 16th; Age 
52 horoscope.” It is on the basis of 
Exhibits R-1 and R-2, the petitioner came 
to the conclusion that the first respon- 
dent was bom on October 1, 1906, and 
therefore he reached the age of sixty 
years on September 30, 1966, 

However, even in March, 1966 itself, 
the petitioner sent out a circular marked 
as Exhibit R-7, to all its employees call- 
ing upon them to produce their Secondary 
School Leaving Certificate or Transfer 
Certificate issued by the Headmaster of 
the School as a proof of the date of birth 
of the employee concerned. 'This circular 
itself expressly stated that such particu- 
lars were required to make the file up-to- 
date in respect of the staff of the peti- 
tioner bank. Such a communication was 
sent to the first respondent also, and the 
first respondent after a number of remin- 
ders on August 22, 1966 wrote a letter 
asking one month’s time to produce the 
necessary records to prove the age, as he 
had to go to the village to gather the 
records. Subsequently, the first respon- 
dent sent to the petitioner herein, a certi- 
ficate dated September 16, 1966, granted 
by a Civil Surgeon. Erskine Hospital, 
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^^adu^ai which has been marked as Exhi- 
bit R-3 before the second respondent, and 
a horoscope which has been marked as 
Exhibit R-4. On the basis of these two 
documents, the case of the first respon- 
dent was that he was bom only in 1912 
and therefore he had not attained the ace 
of superannuation on October 1, 1966 as 
contended by the petitioner herein. 

The second respondent took the view 
that since the petitioner accepted horo- 
scopes and medical certificates as proof 
of age m respect of certain other employ- 
ees, it should have accepted the horoscope 
as well as the medical certificate in proof 
of the age of the first respondent also, and 
in not having done so, the petitioner ille- 
gally terminated the services of the first 
respondent. It is in this context the 
learned counsel for the petitioner con- 
tends that the second respondent has com- 
pletely ignored Exhibits R-1 and R-2 
wherein the first respondent had given 
his age as 52 or 53 in 1960. and also the 
evidence of the first respondent before 
the second respondent wherein he has 
stated that he was aged 25 or 26 at the 
tune of his maniage. and he was married 
on the 10th Avam, Sukla Year. 

I am of the opinion that the contention 
of the petitioner in this behalf is well- 
founded. As I pointed out already. Exhi- 
bit R-1 was wntten by the first respon- 
dent himself where he had given his age 
as 52 or 53 on February 10. I960. Ibe 
first respondent in his evidence before tbe 
second respondent had admitted that 
Exhibit R-1 was written by him in his 
own handwriting, and he had given his 
age as 52 or 53. With regard to Exhibit 
R-2. the first respondent stated that his 
signature was obtained in a blank form 
and the particulars in the application 
were fflled upon by the Secretary of the 
bank. On the face of it. this contention 
of the first respondent cannot be correct, 
though I am not deciding that question. 

Sx. .r.nvlaMi? ^ xuirohar 

in addition to the Tanul year, month and 
the date of birth of the first respondent, 
such as his father's name, religion, caste 
and sect, qualifications induding educa- 
tional he possessed, whether he was mar- 
ried and if so. how many children he had, 
the properties he possessed, whether he 
Inherited the same or acquired the same, 
the value of the properties and the en- 
cumbrance on such properties. The case 
of the first respondent was that all those 
particulars were filled up by the Secre- 
tary to the bank %vithout any reference 
whatever to the first respondent and the 
first respondent was not aware of any of 
these entries. 

On the face of it, such a case is palpa- 
bly false. The Secretary of the bank 
could not have drawn out of his fertile 
Imagination all the particulars with re- 
gard to father’s name of the first respon- 


L. S. P. Chettiar Osmall J.l 

dent, how many children he had. whai 
was the property the first respondent pos- 
sessed, whether it was inherited by him 
or acquired by him and whether there 
was any encumbrance subsisting on the 
property. In any event, that is a matter 
which the second respondent should have 
considered before coming to the conclu- 
sion that the petitioner’s services were 
illegally terminated. I have already re- 
ferred to the fact that in the evidence 
before the second respondent, the first 
respondent stated that he was married 
when be was 25 or 26 years and that hia 
mamage took place on 10th Avani la 
the year Sukla. This statement will be 
more consistent with the first respondent 
havmg been bom in Purattasi Parabhava 
than m Purattasi ParithapL as has been 
shown m the horosepoe produced by the 
first respondent before the second respon- 
dent. 

As I pointed out already, the case of 
the petitioner was that the first respon- 
dent was superannuated on October 1, 
1966 only on the basis of his own declara- 
tion made in Exhibits B-1 and R-2 and 
this fact was not all considered by the 
the second respondent The further case 
of the petitioner was that Exhibit R-S, 
the doctor's certificate would not be real 
proof of age of the first respondent and 
Ibihibit R-4 was really a fabricated one. 
Here again. I am of the view that tbe 
second respondent had not considered 
these questions and merely proceeded on 
the basis that since the petitioner had 
accepted horoscope and medical certifi- 
cates as proof of age of some of the em- 
ployees of the petitioner, the petitioner 
was bound to accept the same as proof 
of age of the first respondent as w'elL 

In this case, it is admitted that in the 
case of night watchmen of the petitioner, 
the petitioner accepted horoscope and 
medical certificates as proof of age of 
those night watchmen on the basis that 
they were ilhterate and therefore there 
was no occasion for them to produce 
their Secondary School Leaving Certifi- 
cate or Transfer Certificate as proof of 
the correct date of birth, and the said 
consideration will not apply to a person 
like the first respondent who was appoint- 
ed as a jewel appraiser in the petitioner 
bank. Over and above this, the peti- 
tioner's contention is that Exhibit R-3 
which is the doctor’s certificate w’ould not 
realty constitute evidence of proof of age 
of the first respondent since the doctor 
had not stated that he arrived at the age 
of the first respondent as 54 years as a 
result of any exanrunation conducted by 
him. Here again. I am of the opinion 
that the contention of the petitioner is 
well founded. The said certificate Is os 
follows: — 

’This is to certify that Sri L. S PattaM 
Oicttiar has declared before me that ba 
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Is^aged 64 years. On the basis of his 
appearance and health, I am prepared to 
accept his declaration and state that he 
appears to be 54 years.” 

To say the least, this certificate coudi- 
ed in such cautious language could never 
be the proof of age of the first respondent. 
There are a number of significant features 
with regard to this certificate. The first 
thing is that the doctor who gave the 
certificate, though of the rank of a Chil 
Surgeon was merely a Reader in Paedia- 
tric Surgery, in the Madurai Medical Col- 
lege and Paediatric Surgeon. Erskine Hos- 
pital, MaduraL Secondly, the doctor in 
his certificate does not say that he exa- 
mined the first respondent and as a result 
of such examination, come to the conclu- 
sion that the age of the first respondent 
was 54 years. On the other hand, the 
doctor clearly and categorically states 
that the fir^ respondent declared before 
him that he was 54 years of age and that 
on the basis of his appearance and health, 
he was prepared to accept his declaration 
and state that he appeared to be 54 years 
of age. It is hardly necessary to state 
that such a certificate cannot really be 
proof of age of the first respondent. 

Over and above this. I have already 
pointed out more than once that the 
second respondent had never paid any at- 
tention whatever to the fact that in Exhi- 
bit R-1 written in the hand of the first 
respondent, he stated that as on Febru- 
ary 10, 1960. he was aged 52 or 53 years 
and that Exhibit R-2 also gave the date 
of birth of the first respondent as 16th 
Purattasi Parabhava which would be 
consistent with the admitted statement 
of the first respondent in Ex. R-1 and 
that the evidence of the first respondent 
before the second respondent was that he 
was married when he was 25 or 26 years 
of age and the marriage took 
place on the 10th of Avani, Sukla. For 
these reasons. I am of the opinion that 
the conclusion of the second respondent 
even on merits cannot stand because he 
has not considered the real point put for- 
ward by the petitioner and proceeded on 
an erroneous assumption that the peti- 
tioner having accepted horoscopes and 
medical certificates as proof of age in res- 
pect of some other employees. should 
have accepted Exhibits R-3 and R-4 also 
as proof of age of the first respondent, 
and in not having done so. it had wrong- 
fully terminated the services of the first 
respondent 

4. The learned counsel for the fir^ 
respondent contended before me that in 
any event there was a dispute about the 
age of the first respondent and the peti- 
tioner could not retire the first respon- 
dent on the ground of his reaching the 
age of superannuation until that dispute 
is solved. I repeatedly asked the learned 
counsel for the first respondent to show 


me my specific statutory machinery pro- 
vided for the resolution of such a dispute 
so that it can be contended that the peti- 
tioner could not have proceeded to retire 
the first respondent on the basis of his 
reaching the age of superannuation with- 
out having recourse to that stautory 
machinery provided for the resolution of 
the dispute as to the correct age of the 
first respondent. The learned counsel 
was not able to draw my attention to any 
such statutory prowsion and merely con- 
tended by stating that there could have 
been an industrial dispute vuth regard 
thereto. If so, certainly the first respon- 
dent should have raised such a dispute 
and should not have approached the 
second respondent imder Section 41(2) of 
the Act. For these reasons, I am of the 
opinion that the impugned order of the 
second respondent cannot stand and ac- 
cordingly the writ petition is allowed 
and the said order is quashed. There will 
be DO order as to costs. 

Petition allowed. 


AIR 1970 MADRAS 491 (V 57 C 143) 
K. N. MUDALIAR, J. 

In re Manicka Achaii and another. Ap- 
pellants. 

Criminal Appeal No. 404 of 1968, D/- 
11-2-1970, from Order of 3rd Presy. 
Magistrate, Saidapet, Madras, D/- 27-6- 
1968. 

(A) Suppression of Immoral Traffic in 
Women and Girls Act (195G), Ss. 4(1), 8 
— Living on earnings of prostitution — 
Conviction for — Prosecution must prove 
that accused was Imowingl.v living wholly 
or in part on earnings of prostitution. 

(Paras 8. 11) 

(B) Suppression of Immoral Traffic in 

Women and Girls Act (19oG), Section 8 — 
Seducing for purpose of prostitution — 
In absence of corroboration regarding so- 
licitation it is not safe to convict merely 
on testimon.v of person alleged to have 
been seduced. (Para 13) 

C. K. Venkatanarasimham for B. Shan- 
thakumar and A. S. Natarajan. for Appel- 
lants: The AddL PubUc Prosecutor, for 
the State 

JUDGMENT ; — In this appeal ac- 
cused 1 and 2 who are the appellants here- 
in are at least entitled to the benefit of 
doubt on two grounds principally which 
will be set down by me presently. Briefly 
the facts are: 

2. P.W. 1 employed as an Assistant 
Manager in Spans and Co., General Paters 
Road, was going along Buzullah Road. 
T. Nagar at about 5-40 pm. He found 
accused 1 and 2 standing on tlie road in 
front of Thiru N. T. Rama Rao’s bunga- 

GN/^N/D214/70/YPB/T 
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low. Accused 1 called him and pointing 
to accused 2 asked him if he liked her. 
Accused 2 was very attractively and gla- 
morously dressed and made up. Accused 
1 told P W 1 that if he paid him Rs. 25 
be could have sexual intercourse vnth 
accused 2. P W. 1 was t^en aback, so 
he says. Accused 2 took his hand and 
spoke endearingly to him and asked him 
to pay her Rs. 25 and have sexual inter- 
course with her. She also pointed out 
to a house nearby and told him that it 
was hers and pointed to the currency 
notes visible in his Terylene shirt po^et. 
He claims he was upset He promised to 
come back in an hour and went away. 
According to his evidence, some passers- 
by smiled. On his way. he saw a police 
van near the Vani mahaL P W 1 told 
PW. 2 what had happened PW 2 took 
Ex. P-1 from him and then P W 1 took 
him to place. When accused 1 and 2 saw 
the .^police, they went insida The police 
went in and accused 1 and 2 and P.W. 1 
were taken to the police statioa 

3. P W. 1 further says that the Assis- 

tant Commissioner PW 3 examined him 
at 6-20 pm. He claims his office closed 
at 1-20 p.m. because of the Anivatnimoo- 
var festival PW 1 makes it appear that 
this romantic adventure was result of his 
accidentally walking in the Bazululah 
Road on his return from Kodambakkam 
where he appears to have gone to see a 
friend Ihe entire incident occupied three 
minutes. P W. 1 further says that there 
were two petty shops nearby, alw 

says that he had an idea of reporonc to 
the police even before he saw the vam 
He saw the van in ten minutes of the ina- 
dent The van was in the petrol bunk 
near Vani MahaL P.W. 1 wrote out Ex. 
P-1. The suggestion that P.W. 1 was 
perjuring himself for the reason that he 
wanted to avoid being brought to book 
by the inspector as a pimp was refuted 
by him. He admits that the Inspector 
did not question the petty shop owners. 
Therefore no petty shop owner was exa- 
mined- 

4. • P.W. 2 says that at about 5-55 pm, 
P.W. 1 came to him and complained about 
his being solicited by accused 1 and 2. 
He corroborates the evidence of P.W. 1 
fn respect of Ex. P-1 and also in regard 
to the apprehension of accused 1 and 2 
who v.’ere brought to the Mambalam 
Pobce Station. He claims that he was on 
his rounds under instructions from ■ the 
Assistant Commissioner of Police (Vim- 
lance) checking street solicitation. To 
him. it was suggested that P.W. 1 is a 
stock witness for the police or is a known 
pimp. He admits that he did 'not exa- 
mine any nearby neighbours. He says 
that no one else complained about accus- 
ed 1 and 2 before this incident. 

5. P.W. 3 is the Assistant Commls- 
■doner. Vigilance. On 12-3-1968 he had 


authorised P.W. 2 to book cases under the 
Suppression of Immoral TrafBc Act under 
Ex. P 2. At about 7 pnx, he received 
Information that P W 2 had arrested 
accused 1 and 2 in T. Nagar. He says he 
proceeded to Mambalam Police Station, 
took up investigation and filed charge- 
sheet against the accused after examining 
P.Ws. 1 and 2. In cross-examination 
P.W. 3 admits that he was in Mambalam 
Polic® Station from 5 pm. In the lidit 
of this evidence, it is not possible to 
understand how P.W. 3 proceeded to 
Mambalam Police Station after receiving 
the information at 7 pm. According to 
his own evidence, he was in Mambalam 
Police Station from 5 pm. and when ac- 
cused 1 and 2 and P W 1 were brought to 
the police station by P W 2. he ought to 
have known about their presence in the 
Mambalam Police Station probably even 
before 7 pro. He admits he examined 
PWs. 1 and 2 and no one else. The in- 
vestigation lasted till 10-30 pm. on that 
date. It is suggested to P W. 3 that he 
had accused I and 2 remanded for 15 
days in order to harass them although his 
Investigation was over by 10-30 pm. on 
that date. At any rate, the material in 
cross-examination does not disclose what 
further investigation after 10-30 pxa 
that night has revealed either in respect 
of the antecedents of the accused or their 
associates or their prior convictions etc. 

$. PW. 3 claims that he filed the 
charge-sheet against the accused. But, 
strangely. I find the Inspector of Police 
making the following endorsement on the 
^arce-eheet in the following language 
wherein one reads the admission on the 
part of the accused that they have soli- 
cited the complainant on payment of hire 
charges of Rs 25 for the idghL This 
endorsement makes strange reading The 
Inspector of Police ought to have known 
that after he recorded the complaint Ex. 
P-1, the so-called admission made to him 
5s totally inadmissihle io evi^pjjre: IThis 
betrays a certain amount of anxiety on 
the part of the Inspector of Police to 
fasten the so-called admission on the ac- 
cused which is embodied as an endorse- 
ment in continuation of Ex P-1 in the 
charge-sheet against accused 1 and 2. 

7. The plea of the accused is a total 
denial Accused 1 and 2 examined D.W. 

1 for pro\’ing that the family, consisting 
of accused 1 and 2 and another son. make 
a total earning of Bs. 400 per-mensem. 
D.W. 1 claims that he has been sending 
paddy and other articles besides. D.W. 1 
filed in this court an affidavit ST\-earing 
that accused Javanthi Is living with him 
as his wife under his care and protection 
at IJo. 13 Ramalingam St. Coimbatore. 
There is another averment In the affidavit 
that D.W. I married the second accused 
on 13-9-1968 at Coimbatore. In order to 
test the averments in the affidavit filed 



In re Manicka Achari (Mudaliar J.) [3?rs. 7-13] 




1970 

by K. V. Kandaswami D.W. 1. I siom- 
moned him and examined him before this 
court. He admits that he married the 
second accused on 13-9-1968 and that he 
nnd accused 2 are Hving as husband and 
wife. 

8. The question that falls for determi- 
nation is whether the prosecution has 
brought home the guilt against accused 1 
i£or an offence under Section 4(1) of the 
Suppression of Immoral Traffic in -Women 
and Girls Act. 1956. In this context, it is 
necessary to analyse Section 4(1) of the 
Act and also Section 2(e) and (f) and also 
Section 8 of the said Act. Section 8 starts 
with the heading 'seducing or soliciting 
for purposes of prostitution’. In Sec- 
tion 8(a) and (b) the significant words 'for 
the purpose of prostitution’ would predi- 
cate the state of affairs, or a state of 
things anterior in point of time to the 
state of things embodied in Section 4. 
Section 2 reads as follows: 

"Prostitute means female who offers 
her body for promiscuous sexual inter- 
course for hire, whether in money or in 
land.” 

Therefore the earnings of the prostitution 
are the resultant outcome of the state of 
things embodied in Section 8. Even ac- 
cepting the entire prosecution evidence, 
the proof of the earnings of the prostitu- 
tion of accused 2 is still lacking. There 
is the further Ingredient which is not 
proved by the prosecution evidence, 
namely, that accused 1 knowingly lives 
wholly or in part on the earnings of the 
'prostitution. The only evidence^ that 
emerges from the entire record is that 
D.W. 1 speaks to the fact all the three 
including accused I’s son are together 
earning Rs. 400. D.W. 1 further claims 
that he is sending Rs. 200 every month 
besides paddy and other articles. Ex- 
cepting this tiny particle of evidence, the 
prosecution has not chosen to adduce any 
evidence for the purpose of proof of ac- 
cused 1 living wholly or in part on the 
earnings of the prostitution, 

9. There is also another grave defect 
In the charge framed by the learned III 
Presidency Magistrate. The charge against 
accused 1 reads as follows — 

"That you accused 1 on 12-3-1968 at 
about 5-40 p. m. at Bazullah Road. 
Thyagaravanagar. Madras, acted as pimp 
for Jayanthi (accused 2) by soliciting one 
Subramaniam for the purpose of having 
sexual intercourse v.dlh the said Jayanthi 
and that you were living either in whole 
or in part on the earning of such prostitu- 
tion and that you thereby committed an 
offence punishable under Section 4(1) of 
the Suppression of Immoral Traffic in 
Women and Girls Act, and within my 
cognisance”. 

Immediately it becomes clear that the 
above mentioned charge does not mention 


the agnificant ingredient 'for hire’ and the 
latter part of the charge mentions the 
earnings of such prostitution. In the ab- 
sence of the words ’for hire’ the charge Is 
vitiated by a grave defect which goes to 
the very root of the matter for the essence 
of the offence is_ offering the body of ac- 
cused 2 for promiscuous sexual intercourse 
for hire. 

10. The learned Public Prosecutor has 
argued before me that in the light of the 
unsatisfactory evidence which fails to 
prove the other ingredients in Section 4(1) 
of the Act, it is unnecessary for me to go 
into the question whether this grave 
defect in the charge against accused 1 Is 
an illegality or an irregularity and whe- 
ther it is curable or \Vhether it occasions 
failure of justice. I leave this at that, 

_ 11. I hold that the offence under Sec-j 
tion 4(1) of the said Act against accused 1) 
is not proved and accused 1 is acquitted. ' 

12. So far as the case of accused 2 £s 
concerned, the question which I have got 
to determine is whether it is safe to act 
on the testimony of P. W. 1 in the absence 
of some corroboration in regard to the 
solicitation made by accused 2 for the 
purpose of prostitution. 

13. The prosecution claims that P. W. I 
meeting with this adventure in Bazlullah 
Road is rather fortuitous and that his 
meeting the van at Vani Mahal is another 
piece of accident. The date of authorisa- 
tion. Ex. P.2, is 12-3-1968 and even the 
admission of P. W. 3 that he w'as in 
Mambalam police station till 5 p. m. is 
another coincidence and P. W. 3 continu- 
ing to remain at the Mambalam police 
station from 5 p. m. is another link in the 
chain of coincidences. I hesitate to find 
that these series of events would be the 
result of a combination or of fortuitous 
circumstance. I am left with an impres- 
sion that the entire thing is the result of 
a pre-arranged plan. At any rate, the 
evidence does not necessarily negative the 
possible theory of a pre-planned deUbera- 
tion on the part of P. Ws. 1. 2 and 3. 
Therefore, I am still left with the ques- 
tion whether I should act on the testi- 
mony of P. W. 1 in regard to the charge 
against accused 2. It was certainly open 
to the prosecution to have examined the 
petty shop owners in support of the testi- 
mony of P. W. 1 for the alleged incident 
is stated to have taken place even before 
the sun had set. Even P. W. 2 states that 
he did not examine any nearby neighbours. 
He does not give any convincing reasons 
why he did not choose to examine them. 
Even the investigation of P. W. 3 does not 
disclose the examination either of the shop 
owners or any nearby owners. In thet 
absence of some other testimony lending! 
assurance to the testimony of P. W. 1, Ij 
feel hesitant to act on the testimony olj 
P. W, 1 alone. 
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11. I give the benefit of doubt to ac- 
cused 2 and acquit her. The Criminal ap- 
peal ia thus allowed. 

Appeal allowed. 


AE: 1970 MADRAS 494 (V 57 C 144) 
FULL BENCH 

K. VEERASWAin. C J.. NATESAN AND 
SOMASUNDARAM, JJ. 

The State of Madras, represented bv the 
Appellate Assistant Comnussioner of 
meraal Taxes. Madras-Ill, Appellant v 
M/s l.L A Noor Mohamed & Co Tanners 
and Dealers in Hides 2 ind S kins. Chroropet 
Madras-44, Respondent. 

Writ Appeal Nos. 204 and 99 of 1967, 
D/-i9-lI-1969 

(A) Sales Tax — Madras General Sales 
Tax Act (9 of 1939). Sections 3 (1). 5 — 
Madras General Sales Tax Turanver 
Rules, ^16 — Unlicensed dealer in hides 
and sVins — During 1953-54 such dealer 
was liable to multipoint taxation — No 
case of discrimination. 

As the Act and the Turnover Rules 
stood dunne the assessment period 1953- 
54, the consequence of not taking out a 
licence by a dealer m hides and skins was 
that he would not be entitled to the bene- 
fit of the single point scheme of taxation 
and would be exposed to multipoint 
charges. (Para 8) 

When an unlicensed dealer during 1953- 
54 sold hides and skins which he import- 
ed. tanned and sold, his sale would attract 
tax under Secuon 3{1) itself without re- 
ference to Section 5 and the corresponding 
Turnover Rule 16. In such a scheme of 
taxation there was no room lor discrimina- 
tion as contemplated in Art. 304(a). Con- 
EUtution of Indix (1960) 17 STC 284 
(Mad). Overruled. Case law discussed 

(Paras 9 and 10) 

(B) Corstitution of India, Art. 304(a) 

Tax oa coods imported — Permissibility. 

Article SOHa) conttmplates counterv’ail- 
inc duties being permissible in reroect of 
imported goods and similar goods in taxing 
State provided they do not result in dis- 
crimination. Tax on imported goods by 
Art. 204(a> is permitted if similar goods 
manufactured or produced in the taxing 
State are subjected to similar tax Case 
law discussed. (Para 8J 

Cases Referred: Chronological Paras 

(1956) 17 STC 2?4 (Mad). Haiee 

Abdul W'ahab & Sons v Govt, of 

Madras 1. 2 

flPWl air W64 SC 1729 fV 51) — 

(19641 15 STC 719. Haii Abdul 
. Shakoor tc Co. v. State of 

Madras 7. 8 


(1983) AIR 1963 SC 928 fV 50) - 
(1963) 14 STC 355, Firm A. T. B. 
Mehtab Majid & Co. v. State of 
Madras 8. ( 

(I960) AIR 1960 SC 1254 (V 47) - 
(1960) 11 STC 570. State of 
Madras v. Noor Mohammed & 

Co 6, 5 

(1954) AIR 1954 SC 314 (V 41) - 
(1954) 5 STC 108. Syed Mohamed 
& Co. V. State of Andhra i 

The Asst Govt Pleader, for Appellant 
R. B Abdul Kanm and P. B Jamiaa 
Khan, for Respondent 
VEERASWAMI. C. J . The assessee 
who is the common respondent was an 
Unlicensed dealer in hides and skins as- 
sessed to sales tax on March. 23. 1956 and 
his appeal therefrom had l^efl There- 
after. he paid part of the tax. and. while 
he remained in arrears of the balance, he 
took out two petiPons under Art 226 of 
the ConstituPon. one m April. 1964 U 
forbid the Revenue from collecting tht 
balance of the tax, and. the other ir 
August. 19C6 to quash the order dismissinj 
his appeal These two pePtions wen 
allowed fjy this Court following Haiee 
Abdul Wahab St Sons v. Govt, of Madras, 
(1966) 17 STC 284 (Mad). In that case 
Srinivasan and Venkatadri. JJ.. were of 
the view that since bv the rules framed 
under the Madras General Sales Tax Act 
1939. relevant to the as'sossment year 1953- 
5^ tanned hides and flans as one category 
had been taxed didcrontly in the hands 
of the local tanner and in the hands of 
the person who imported them, either 
dressed or underssed, tanned and sold, the 
provirions were discriminatory as offend- 
ing Art 304 of the Constitution, The Re- 
venue has come up in appeals. 

2. When the appeals came up before 
another Diririon Bench, to which one of 
Us was a party. It was felt that (1966) 17 
STC 284 /T.Iad) reouired xeconsideraUon. 
and. as a result the appeals have been 
placed before us. 

3. In order to appreciate the point at 
bsue. it Is first neccssarv to notice the rc- 
lativc statutory provisfons and the rules 
made th-reunder relevant to charge of 
transactions in hides and skins during the 
asstrement year 1953-54. Section 3 of the 
Madras Cforral Sales Tax Act. 2939. n-as 
the charging section. The scheme envi- 
saged bv sub-EPCUon (1) of that section 
Was multi-point tax. Every dealer should 
pay for each year a tax on his total 
turnover for the year and the tax should 
be calculated at the flat rate of three pie® 
for every rupee in the turnover The pro- 
Mso to the Eub-j*?ction was added in 1949 
with which we are not concerned at this 
moment The scheme of multi-point tax 
was of Course subject to the other provi- 
sions of the Act Sub-soction (2). before 
its amendment by Act 20 of 1954. charged 
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in addition, in respect of -certain goods 
specified therein, a single-point ta::, also 
specified in the sub-section. So far as 
hides and skins were concerned. Section 5 
made a departure from the general 
scheme of multi-point tm: on general 
goods and pro-rtded that cuch sales of hides 
and skins, whether tanned or untanned, 
should be liable to tan, under Section 3(1) 
only at such single point in the series of 
sales by successive dealers as might be 
prescribed. Sub-section (-1) of S. 3 direct- 
ed that turnover should be determined m 
accordance with such rules as might be 
prescribed. Section 6-A, which rvas in- 
serted in a substituted form by the Madras 
General Sales Tax (Amendment) Act, 
1947, provided for cases of liability to tax 
of persons not observing conditions of 
licence. We shall refer to this section m 
more detail presently. The prescription 
contemplated by Section 5 took the form 
of Rule 16 of the Turnover Rules. This 
rule had, as it stood originally and during 
the relevant period, five clauses. The first 
said that in the case of hides and skins the 
tax would be payable under Section 3(1) 
in accordance with the rest of the clauses 
in the rule. Sub-rule (2) dealt rvith charge 
on sales of rmtanned hides or skins by 
licensed dealers in such goods. Under 
this clause tax on such sales should not 
be levied except at tlie stage at which the 
hides or sldns were sold to a tanner in the 
State or sold for export outside the State. 
But, in the case of the former, the tax 
should be levied from the tanner on the 
amount for wluch the hides or skins were 
bought by him, and, in the case of the 
latter, any such untanned hides or skins 
which were not sold to a tanner inside the 
State but were exported outside the 
State, the tax should be levied from the 
dealer who was the last dealer not exempt 
from taxation under Section 3(3) who 
bought them in the State on the amount 
for which they were bought by him. 
Clause (3) was concerned with taxation on 
sales by licensed dealers of hides or skins 
which had been tanned within the State. 
Such sales would be exempt from taxation 
pro-vided the hides or skins had been 
tanned in a tannery which had paid the 
tax leviable under the Act. If that was 
not so, that is to say. if -tax had not been 
paid at the earlier stage, the sales of such 
hides or skins were made liable to tax 
at the stage of the first sale of such goods 
on the amount for which the sales hides 
and sldns were made. 

4. It may be seen from what we have 
said of Section 5 and R. 16(1) to (4). a 
scheme of single-point taxation had been 
introduced, but, confined to dealings be- 
tween licensed dealers in which tax was 
levied in the case of untanned hide.s or 
skins at the stage of their first purchase 
and on the purchase value, and in the case 
of sales of tanned hides or skins at the 


stage_ of their sale and on the sale value, 
pro-yided the goods involved in sudi sales 
had not Buffered tax at their raw stage 
earlier. 

5. Sub-rule (5) of R. 16 was to the 
efiect that sales of hides or skins by 
dealers other than licensed dealers in hides 
or skins should, subject to the provisions 
of Section 3, be liable to tax on each oc- 
casion of sale. Tliat meant that the con- 
sequence of not taldng out a licence by a 
dealer in hides and skins was that' he 
would not be entitled to the benefit of the 
single-point scheme of taxation. This sub- 
rule was but stating the true legal posi- 
tion of failure to talce out a licence, and, 
the position would have been the same 
even without sub-r. (5). This is especially 
so because of the specific pro-visions of 
Section 6-A. According to this secti.on, if 
any restric^ons, or conditions prescribed 
under Section 5 were contravened or not 
observed by a dealer, or if a licence was 
not talien out or renewed, the sales of the 
dealer would be subject to charge as if 
Section 5 did not apply to the sales by 
such dealers. 

6. In passing we may mention that in 
Syed Mohamed & Co. v. State of Andhra, 
(1954) 5 STC 108 = (AIR 1954 SC 314) it 
had been conceded for the Revenue that 
sub-rule (5) of R. 16 of the Turnover Rules 
was inconsistent with the scheme of single 
point taxation and was therefore, ultra 
•vires. But the validity of this concession, 
which was the basis for invalidating the 
sub-rule in that case, was contested by 
the Revenue eventually in State of Madras 
V. Noor Mohammed & Co.. (1960) 11 STC 
570 = (AIR 1960 SC 1254) before the 
Supreme Court and successfully. The 
Supreme Court held that tliere was no in- 
consistency between Rule 16(5) and Sec- 
tion Si-vi) of the Act and that S, 5(vi) was 
but a concessioneil provision for making 
the sales of hides and skins liable to taxa- 
tion at a single point but that was subject 
to the restrictions and conditions prescrib- 
ed in the rules, and. one of these was tak- 
ing out a licence. It was therefore, point- 
ed out by the Supreme Court that all that 
Rule 16(5) did was to emphasise the con- 
sequences of non-observance of the con- 
dition which Sections 5 (vi) and 6-A had 
in clear terms prescribed. It should be 
taken as, therefore, well settled that ar 
the Act and the Rules stood during the 
assessment year 1953-54, the consequence 
of not taking out a licence by a dealer in 
hides and skins v/as that he would not be 
entitled to the benefit of the single point 
scheme of taxation and would be exposed 
to multi-point charges. Rule 16(2) to (4) 
were amended subsequently, but, in sub- 
stance, the scheme of single-point taxa- 
tion remained the .same. With reference 
to the amended Turnover Rule 16 its vali- 
dity-. in the context of Art, 361 of the 
Constitution read with Art. 304(a) was 
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contested with the result that In Tlim 
A. T. B. Mehtab Majid & Co., v. State of 
Madras. (1963) 14 STC 355 - (AIR 1963 
SC 928). the Supreme Court ruled that 
the provisions of Rule 16(2) discnminated 
between hides and imported from 

outside the State and those manufactured 
or produced inside the State and therefore, 
contravened the provisions of Art 304(a) 
of the Constitution of India and were In- 
valid. The reasomng for the deasion £s 
to be found in the foUowine observation; 

"The grievance arises on account of the 
amount of tax levied being different on 
account of the existence of substantial dis- 
parity in the price of the raw bides or 
Ekins and of those hides or skins after 
they had been tanned, though the rate Is 
the same under Section 3(1) (b) of the Act. 
If the dealer has purchased the raw hides 
or skin in the State, he does not pay on 
the sale price of the tanned hides or skins; 
he pays on the purchase pnce only If 
the dealer purchases raw hides or skins 
from outside the State and tans them 
within the State, he will be liable to pay 
sales tax on the sale price of the tanned 
hides or skins. He too will have to pay 
more for even though the hides and sMns 
are tanned within the State, merely on ac- 
count of his hsMng imported the hides 
and skins from outside, and having not 
therefore, paid any tax • under sub- 
rtUe (1).” 

The discrimination thus found flowed from 
the nature of the single point scheme of 
taxation relating to hides and skins and 
on the differential quantum of turnover to 
which the same rate was applied, the dif- 
ference arising by the accident of tanned 
hides and skins being imported and suf- 
fering tax on the sale turnover and sales 
of locally tanned goods not suffering such 
tax because the corresponding untanned 
hides or skins constituting a lesser turn- 
over having suffered tax, 

7. In Hajee Abdul Shakoor & Co, v. 
State of Madras, (I964J 15 STC 719 = 
(AIR 1964 SC 17291 the discrimination 
resulted from the differential in rate ap- 
plied, though there was the same Quantum 
of turnover, in the case of sales of import- 
ed and local tanned goods. This Is what 
the Supreme Court stated: 

'The rate of tax on the sale of tanned 
hides and skins is 2% on the purchase 
price of those hides and skins in the un- 
tanned condition while the rate of tax on 
the sale of raw hides and skins in the 
State during 1955 to 1957 Is 3 pies per 
rupee. The difference in tax works out 
to 7/1600lh of a rupee. Le a little less 
than i naya paise per rupee.” 

That was the discrimlnatiDn wWch of- 
fended Art 304(a) of the Constitution. 

8. Mainly on the strength of (1963) 14 
STC 355 - (AIR 19G3 SC 928) and (1964) 
15 STC 719 -> (AIR J9M SC 1729) the a»- 
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sessee. who Is the respondent, contend: 
that the benefit of the two dedsons should 
be extended to his case too though he wa: 
an Unlicensed dealer. The argument 1: 
that in the context of Art 301 the res- 
trictions on trade, commerce and inter- 
course among States envisaged by Arti- 
cle 304 (a) are related to the goods with- 
out reference to anything else and that 
therefore, irrespective of whether a dealei 
in hides and sldns is licensed or not if or 
a survey of the generality of the flow oi 
trade and commerce locally and in th« 
context of inter-State transactions there 
is a difference in the incidence of taxa- 
tion. that would suffice to invalidate the 
relativ'e charging provisions as violating 
Art 304(a) We are unable to accept this 
contention in that broad form. It b nc 
doubt true that Art. 304(a) speaks of goods 
imported vb-a-vis siniilar goods in the 
taxing State But the Article does not 
stop there. It contemplates countervail- 
ing duties being permissible in respect o' 
Imported and dnular local goods provid 
^ they do not result in discriminatloii 
Tax on imported goods by Art 304(ai i 
pennitted if sinular goods manufacturcc 
or produced Sn the taxing State are sub- 
ject^ to similar tax. The impUcatior 
necessarily is that not only the article h 
concern^ with imported and dmilar local 
goo^ but also the incidence of taxation 
which would have to be ascertained with 
reference to the relative' statutory provi* 
dona (1963) 14 STC 355 - (AIR 1963 SC 
928) and (1964) 15 STC 719 - (AIR 1964 
SC 1729) were decided in the context of 
Turnover Rule 1 6 and of the Single point 
scheme of taxation applicable to transac- 
tions in hides and skins, dressed or un- 
dressed. imported or loc^ It b only in 
that scheme of taxation w-ould there be 
any occasion for a classification between 
tax on purchase value and exemption at 
the Sale point rclatable to ^e same goods, 
first in the raw stage and In the second 
dage ol sale ol dressed hides and slans- 
It is thb aspect engender^ by the struc- 
ture of turnover Rule 16 that gave rise 
to a differential In the turnover of pur- 
chase of untanned hides and skins and sale 
of dressed hides and skins made out of 
them, vis-a-vis. the ttnmover of Imported 
hides and skins that svere sold and, on an 
eaualisation. after (1963) 14 STC 355 * 
(AIR 1963 SC 928) of the turnovers and 
removal of the differential in the quantum 
of turnover brought to charge, there re- 
mained. bv reason of the language of the 
rule, a differential in rates which brought 
about a discrimination, as held In (1964) 
15 STC 719 = (AIR 1964 SC 1729) between 
imported tanned hides and skins and 
locally made hides and skins, on their 
sale; the discrimination in either case, en- 
tirely dependant, on, as we said, a scheme 
of single point taxation relating to hides 
end skins, as noticed by us supra. 
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9. So far as the assessee in these ap- 
ipeals is concerned, on account of the iact 
that he was an unlicensed dealer during 
the ^sessment year in question, he would 
not in accordance with (I960) 11 STC 570 
= (AIR 1960 SC 1254) be entitled to the 
benefit of the single point taxation and 
that would mean that his sales of hides 
and skins, which he imported, tanned and 
sold, would attract tax under Section 3(1) 
itself without reference to Section 5 and 
the correspondmg Turnover Rule 16 That 
being the case, we are of opmion that he 
cannot press into service the differential 
treatment in taxation arising out of R. 16 
and contend that, bv that yard-stick, his 
assessments on the basis of multi-point 
scheme of taxation, should be quashed. In 
such a scheme of taxation, there will be 
no room whatever for di^rimination, as 
contemplated by Art. 304(a). because of 
charge being levied at the point of every 
transaction, not merely at any prescribed 
stage or point. To illustrate, supposing A 
sold raw hides and skins to B for Rs 100/- 
and C. tanned them and sold them at the 
value of Rs. 150/-. Suppose also that C, 
another dealer, who is like A or B un- 
licensed, imported similar quantity of un- 
tanned hides or skins, tanned them local- 
ly and sold for Rs. 150/-. In every one of 
these cases, under the multi-point scheme 
of taxation, the turnover in each case 
would be liable to charge. There wiU 
then be no discrimination between B and 
C. for, in either case, the turnover would 
only be Rs. 150/- and the same rate would 
be applied. There can be no complaint 
also ^at A suffers lesser tax on a lesser 
turnover while B, on a higher turnover, 
did at the same rate. Each of A. B, and 
C had been equally treated and no dif- 
ferential is evident neither in the quantum 
or in the rate applied thereto. That is 
the result of applying the statutory pro- 
visions relating to unlicensed dealers. We 
do not think that the assessee, as an un- 
licensed dealer, can invoke the position, 
under Section 5 read with Rule 16 and 
then plead discrimination because, in 
actual point of tax, tlie charge in respect 
of his turnover was under the multi-point 
scheme of taxation. 

10. On that idew, of the matter, we 
are, with due respect, unable to concur on 
that question with the \’iew in (1966) 17 
STC 284 (Mad). The appeals are therefore 
allowed but with no costs. 

Appeals allowed. 
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FULL BENCH 

K, VEERASWAMI. C. J., NATESAN 
AND SOMASUNDARAM. JJ. 

R. M. Chidambaram Kllai and another. 
Applicants v. Commissioner of Income- 
tax, Madras, Respondent. 

Tax Cases Nos. 114 and 115 of 1964, D/- 
5-12-1969. 

(A) Income-tax Act (1922), Sections 
10(4) (b) and 16(1) (b) — Read with In- 
come-tax Rules (1922). Buie 24 — Asses- 
see, partner of registered firm owTiing 
tea estates — Firm deriving agricultural 
as well as business income — Salary re- 
ceived by partner for services rendered 
to firm continue to bear same character 
as part of total income of firm — Forty 
per cent of such salar.y can onl.y be taken 
in computation of total income of part- 
ner under Section 16(1) (b) by virtue of 
Rule 24 — (1964) 51 ITR 467 (Mad), 
Overruled. 

The salary received by a partner of a 
firm for services rendered by him to it 
continue to bear for purpose of charge at 
his hands the same character as part of 
the total mcome of the firm which has 
been shared between its partners. Sec- 
tion 16(1) (b). conastent ydth Section 
10(4) (b). which does not regard salary 
paid to a partner for his services to the 
firm as deductible expenditure, recognises 
logically that such salary is in principle 
but a part of his share of the profits of 
the firm. The total income of the firm 
as computed vdth reference to Section 
10(4) (b) includes the salary paid to the 
partners and so too it is not separated 
from the share income of the partners as 
determined imder Section 16(1) (b) and 
treated as springing from a different 
source than the share income of the part- 
ner. (Paras 2, 4) 

Hence, where the assessee is a partner 
of a firm owning tea estates and carn^ing 
on the business of manufacture and sale 
of tea. in computing the total income of 
the assessee under Section 16(1) (b) for 
purposes of income-tax only forty per 
cent of the salary received by him from 
the firm would be included. '\Vhat is ap- 
portioned by application of Rule 24 is the 
total composite income of the firm inclu- 
sive of the salary paid to the partner and 
it follows, therefore, that such salary is 
necessarily apportioned and it is only 40 
per cent of the salary that can properly 
be taken for the purpose of computation 
of the total income imder Section 16(1) 
(b). (1964) 51 ITR 467 (Mad). Overruled, 

Case Law Reviewed. (Para 14) 

(B) Partnership Act (1932), Section _4— 
Partnership firm — Nature of — Relation- 
ship between firm and its partners — Sa- 
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lary received by partner partakes of same 
character as his ^are of profits. 

Notwithstanding the fact that a firm 
like an association of persons is for the 
purpose of assessment treated as a sepa- 
rate entity, it is not a legal person hW- 
ing a corporate character distinct from 
that of its members. A firm is but a 
compendious expression of the relation- 
ship between the partners, who, by an 
agreement between them, emb^k on a 
commercial venture and contribute carf- 
tai or labour and share profit and toss 
according to mutual understanding. 

(Para S) 

Salary drawn by a partner from the 
firm for nis services rendered to It has 
not been treated as asmething different 
from his right to get an additional amount 
in the form of salary as his share of the 
firm’s profits. As the partners continue 
to retain their indiwduality In working 
under the relationship, no partner can 
naturally be his own servant, and In this 
view, though the partners may stipulate 
that one or more for his or their share 
may draw salary from the firm, its pay- 
ment. in reality and in the eye of law. Is 
a mode of dlvition of part of the firm's 
profits. (Para 9) 

Cases Referred i Chronological Paras 
(1969) AIR 1969 SC 862 (V 56) - 
74 ITR 57. Commr. of L-T. v. 

Ramniklal Kotharl fl 

(1967) 64 ITR 166 - 196&.1 ITJ 
741 (Mad). SimrathmuU v. 

Commr. of I— T. 15 

(1966) AIR 1966 SC 1300 (V 53) — 

1966-2 SCJ 490. Narayanappa v. 

Bhaskar Krishnappa 9 

(1965) ATH 1965 SC 1836 (V 52) - 
57 ITR 29. Ckjramr. of I.-T. v. 

Kunwar Trivilaram Narain Singh 15 

(1964) 51 ITR 467 = 1963-2 Mad LJ 
38. Mathew Abraham v. Commr. 
of I.-T. 1. 14 

(1961) AIR 1961 SC 362 (V 48) - 
41 ITR 169. Karoeshwar Singh v. 

Commr of L-T. 15 

(1958) AIR 1958 Bora 467 (V 45) - 
33 ITR 538. Magnus v. Commr. 
of I.-T. 12 

(1956) AIR 1956 SC 354 (V 43) - 
29 ITR 535. DuUchand Laxmi- 
narayan v. Commr. of L-T.. 

Nagpur 7 

(1953) 1953-5 AITR 458 = 3 CTTBR 
(NS) 11. Federal Commr. of Taxa- 
tion V. BevDle 10 

(1951) 34 CLR 118 = 5AITR 197. Rose 
V. Federal Commr. of Taxation 10 

(1949) AIR 1949 PC 1 (V 36) = 16 
ITR 325. Commr. of L-T. v. 
Kamakhaya Naravana Singh 15 

(1948) AIR 1948 PC 100 (V 35) - 
75 Ind Apo 147, Bhag\vanii v. 

Alembic Chemical Worirs Co.. Ltd. 6 


(1943) AIR 1943 PC 20 (V.30) = 

11 ITR 295, HabibuUa v. Ckmmr. 
of I.-T. IS 

0942) Am 1942 All 194 (V 29) - 
10 ITR 267, Syed Mobd. Ict v. 
Commr. of L-T. IS 

(1941) AIR 1041 Mad 672 (V 28) «« 

9 ITR 284, Veiakatadri Somappa 
V. Venkataswamy Chettl 11 

(1922) (1922) 1 ITC 176 (Mad) (FB), 
Commr. of L-T. v. B. S. Mines 
and Co. II 

(1905) 1905-1 KB 324 = 74 UKB 
229, £1119 V. Joseph Ellis and Co, 30 

(1880) 14 Ch D 122 “ 42 LT 16L 
Ex parte (Torbett. In re, Sliand 7 

S. Swaminathan and Ramagopala, for 

Applicants; V. Balasubramani^ and J. 

Jayaraman. for Respondent. 

VEERASWAMI, C. J. These are two 


consolidated references relating to the as- 
sessment years 1959-60 to 1961-62 in one 
case and to the last two years in the 
other. When they came up before a 
Division Bench to which one of us was a 
party, it was felt that Mathew Abra ham 
V, Cmnmr. of Income-tax, (1964) 51 ITR 
467 (Mad) reqtuted reconsideration and 
they have be® placed before tis. The 
common Question for decision in the re- 
ferences under Section 66(1) of the Indian 
Income-tax Act 1922. lx 
''Whether the sums of Rs. 10045 In ea^ 
of the two years received by Thangavela 
of Rs. 7200. Rs. 10578 and Rs. 10578 receiv- 
ed by CSfidambaram In the three years 
from the two firms have been rightly 
brought to tax as (income-Ed.) trom other 
sources -under the provisions of the In- 
come-tax Act. 1922?” 

The assessees were partners la two firms 
— Kavulcal Estates and Tuttapallam 
estates, wluch owned tea estates in the 
Nilgiris. To addition to their right to 
share the profits of the finns. the part- 
ners were, under the terms of the deed 
of partnership, entitled each to draw spe- 
cified salaries for their services to the 
firms. TUI the assessment years ending 
March 31. 1959. the total income of each 
firm was computed with reference to 
Section 10(4) (b) wldch was apportioned 
between agricultural and business income 
in a<xordancc with Rule 24 of the Income- 
tax Rules As the firms were registered 
under the provisions of the Act. the non- 
agricultural portion of the income was 
apportioned between the partners and 
brought to tax in their hands. For the 
assessment year 1959-60 the Income-tax 
Officer Deing of opinion that the income 
received bv the assessees as salary from 
the firms would not constitute agricultu- 
ral income but represented income from 
other sources, recomputed the Income oa 
that basis. As a result, the entire sala- 
ries paid to the partners were included In 
the total chargeable Income of each of 
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them. The Appellate Assistant Commis- 
sioner of Income-tax did not accept that 
basis, but proceeded to allow the appeals 
on the view that since a partner’s share 
of the firm’s profits would include any 
salary earned by him, only 40 per cent 
of such salary could be taxed in his 
hands. He did not a^ee that the imme- 
diate source of the income representing 
the salary was not agricultural land, but 
services rendered by the assessee to the 
firm. By the time the Tribunal disposed 
of the appeals (1964) 51 ITR 467 (Mad) 

had come, which it followed and allowed 
the appe.als observing that the partners 
had nothing to do with agricultural ope- 
rations. out drew the salaries for services 
rendered by them to the firms, and that, 
therefore. Rule 24 had no application to 
them. 

2. The Division Bench in its order of 
reference to a Fuller Bench stated thus; 

"The combined effect of Sections 10(4) 
(b) and 16(1) fb) and of Rule 24. as it 
seems to us, is an implied direction that 
only 40 per cent of the salary paid but 
increased or decreased by the share of 
profit or toss of the business of the firm 
doing the particular agricultural opera- 
tion, can be charged to income-tax at the 
hands of the partner, notwithstanding 
the fact that the immediate source of the 
salary is the service to the firm, rather 
than its business. On this view, (1964) 
51 ITR 467 (Mad) may require reconside- 
ration.’’ 

We are of the view that the salary re- 
ceived by a partner of a firm for services 
rendered by him to it continues to bear, 
for purpose of charge at his hands the 
same character as part of the total in- 
come of the firm which has been shared 
between its partners and that the conse- 
quence of applying Rule 24 to the total 
income of the firm computed in accord- 
ance with Section 10(4) (b) is necessarily 
that only 40 per cent of the Scdary as 
referable to agricultural income can be 
taken as salary in computing _ the total 
■income of a partner of a firm in terms of 
Section 16(1) (b). This view seems to us 
to be supported not only by the relative 
provisions of the Income-t^ Act, but is 
in accord with the basic principles of the 
partnership law. 

3. A firm, partner and partnership, 
says Section 2(6B). have the same mean- 
ings respectively as in the Indian Part- 
nership Act and ' the expression 'partner* 
included a ’minor admitted to the benefits 
of the partnership. For purpose of charge 
of income-tax a firm lilce other assoaation 
of persons has been treated as an entity. 

4. ‘ Save for that purpose, there is 
nothing in S. 3 which qualifies or in any 
way modifies the legal position of a firm 
or the principles applicable to it under 
the Indian Partnership Act. The proce- 
dure for assessing a firm, however, varied 
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under Section 23(5) according to whether 
it 'eras registered or not. The head of 
the income of the firm depended on the 
character of its source. If the firm, as 
in these references, derived business in- 
come. such income should have to be 
computed after making the allowance 
permissible under Section 10(2) but sub- 
ject to Section 10(4). In view of clause 
(b) of sub-section (4) of the Section any 
salary, commission or remuneration paid 
by a finn to any of its partners would not 
be entitled to deduction in the computa- 
tion of the firm’s income. The procedure 
for computing the total income of a part- 
ner of a firm is to be found in Section 
16(1) (b). according to which, whether 
the firm has made a profit or a loss, his 
^are shall be taken to be any' salary, 
interest, commission or other remunera- 
tion payable to him by the firm in res- 
pect of the previous year increased or de- 
creased .respectively by his share in the 
balance of the profit or loss of the firm 
after the deduction of any interest, salary, 
commission or other remuneration pay- 
able to any partner in respect of the pre- 
vious year. It is implicit in this provi- 
sion that what constitutes the total in- 
come of a partner of a firm is his share of 
the profit or loss of the firm and such 
share, be it noted, shall be taken to be 
the salary received by him as well as 
his share of income in the balance of the 
profit of the firm after deduction of the 
salary paid to the partner. Where, how- 
ever, ' a firm incurs a loss, the partner’s 
share of liability in it goes to decrease 
his share of income by way of salary. It 
seems to us, therefore, that Section 16(1) 
fb). consistent with Section 10(4) (b), 
which 'does not regard salary paid to a 
partner for his services to the firm as 
deductible expenditure, recognises logi- 
cally that such salary is in principle but 
a part of his share of the profits of the 
firm. It is because of this conception of 
the character of the salary received by 
a partner that when the firm incurs a 
loss, a partner’s share in such loss goes 
to reduce his salary received from the 
firm and he is allowed to set off or carry 
forward and set off the outstanding loss 
in accordance with the provisions of Sec- 
tion 24. If a firm sustains a loss in a 
year the liability towards payment of 
salary to its partner forms part of such 
loss which means that the partner entitl- 
ed to receive salary is also proportionate- 
ly charged with the liability, in respect 
of it That seems to be the rationale be- 
hind the particular manner of computa- 
tion of the total income of an assessee 
who is a partner of a firm and the liberty 
given to him to set off or carry forward 
his share in the loss of the firm. That 
we think, is also the justification for Sec- 
tion 10(4) fb). On this viev’ of Section 
10(4) (b) read .with Section 16(1) (b). 
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Isalarv paid to a partner beinC treated as a 
Icomponent of his share of income in the 
ifirm. there is no reason to think that 
auch salary has a source other than that 
of or different from his share in the in- 
Icome Includma the salary. The total 
lincome of the firm as computed wth refe- 
jrence to Section 10(4) (b) includes the 
LSalary paid to the partners and so too 
it IS not separated from the share income 
of the partners as determined under Sec- 
tion 16(U (b) and treated as spnnginR 
[from a different source than the share 
Income of the partner. 

5. The statutory effect just mentioned 
fs also in consonance with the principles 
of the taw of partnership Notwithstand- 
fne the fact that a firm like an association 
of persons is for the purpose of assess- 
ment treated as a separate entity, it u 
not a legal person having a corporate 
character distinct from that of its mem- 
bers A firm is but a compendious ex- 
pression of the relationship between the 
partners, who. by an agreement between 
them, embark on a commercial venture 
and contribute capital or labour and 
share profit and loss according to mutual 
understanding. In mercantile practice 
the trade seems to look upon the firm as 
a kind of a body distinct from Its mem- 
bers and capable (n its tight of owning 
Property and entering Into dealings and 
creating rights and babilities binding on 
the partners. But in law that clearly is 
not the Position. The Indian Partnership 
Act by Section 4. defines 'partnership 
as the relition between persons who have 
agreed to share the profits of a business 
carried on by all or any of them acting 
for all and that such persons coUectlvriv 
are called a firm and Individually as part- 
ners. It is true that looked at from cer- 
tain drcumslances permitted by the pro- 
visions of the Partnership Act. a firm 
may have the appearance or the trappings 
of a continuous body possesane somewhat 
a corporate character. For instani^ bv 
agreement to the contrary, the death of 
a partner may not affect the continuity 
of the firm. Nevertheless, the firm is 
brought about by a contract and is dis- 
solved by the v-ill of the partners and in 
the malting of a firm, there is nothing 
like incorporatioa We think that tbb 
fa truly the position of a firm under the 
pro\'i5aons of the Indian Partnership Act, 
•which is fashioned after its Einglish coun- 
terpart. Undley on Partnership • refers 
to merchaals and' lawyers having diffe- 
rent notions respecting the nature of a 
firm, the former tmoersonifying a firm 
and the latter denying it. The legal \’icw 
of a firm.'as stated by lindley at p. 28 is 

"The firm is not recognised by English 
lawyers as distinct from the members 
composing it. In taking partnership 
accounts .-»nd in administering partnership 
assets, courts have to some extent adopt- 


ed the mercantile view, and actions may 
now, speaking generally, be brought by 
or against partners in the name of their 
firm: but speaking generally, the firm as 
such has no legal recogmtion- The law. 
Ignoring the firm, looks to the partners 
composing it: any change amongst them 
destroys the identity of the firm: what is 
called the property of the firm is their 
property: and what are called the debts 
and liabilities of the firm are their debts 
and liabilities. In point of law, a part- 
ner may be the debtor or the creditor of 
his co-partners, but he cannot be either 
debtor or cr^itor of the firm of which 
he is himself a member, nor can he be 
employed by his firm, for a man cannot 
be his own employer." 

That precisely is the legal position of 
a firm und^r the Indian Partnership Act 
as welL The Scottish view of the firm 
being a legal entity has not been adopted 
by it in its entirety, for the exceptional 
features suggesting the unitary character 
of a firm are confined mostly to procedu- 
ral matters, as for instance, the provi- 
sions of Order XXX. C. P. Code or Order 
XLVIII-A of the English Rules of Prac- 
tice. 


6. BhagwanjI v. Alembic Chemical 
Works Co. Ltd.. AIR 1948 PC 100 to 
which our attention has been Invited by 
the Revenue, no doubt, stated:— 

"It is true that the Indian Partnership 
Act goes further than the English Part- 
nership Act. 1890. in recognising that a 
firm may possess a personality distinct 
from the persons constituting it: the law 
In India in that respect being more in 
accordance with the law of Scotland, 
than what (with) that of England." 

But bv this observation we do not think 
that Sir John Beaumont, who spoke for 
the Judicial Committee, meant to say that 
a firm under the Indian law Is a legal 
entity distinct from its partners. In fact, 
the further ob.v‘rvDtuias Jx> tbj» jndgroeoi 
make this clear, namely: — 


"The Indian Act. like the English Act^ 
avoids making a firm a corporate body 
enjoying the right of perpetual succes- 
sion." ' 


As a matter of fact the rule in that case 
was that when all the members who en- 
tered into a partnership originally ceased 
to be members of the firm by death or 
assignment there was no longer any pri- 
vity such as to sustain the continued 
existence of the firm and that conse- 
Quentlv upon the change in the member- 
ship ol the firm the agreement came to 
an end. , . 

■ 7. In Dulichand Laxminarayan v. 
Commr. of Income-tax. Nagpur. 29 ITB 
535 •» (AIR 1956 SC 354) the Supreme 
Court held that a firm was not a person 
and as such was not entitled to enter into 
a partnership wnlh another firm or a 
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Hindu undivided family or individual. It 
was pointed out there (at p. 540 of ITR) 
■= (at p. 357 of AIR):— 

"In some systems of law this separate 
personality of a firm apart from its mem- 
bers has received full and formal recog- 
nition as, for instance, in Scotland. That 
Es, however, not the English common law 
conception of a firm. English lawyers 
do not recognise a firm as an entity dis- 
tinct from the members composing it. 
Our partnership law is based on English 
law and we have also adopted the notions 
of English lawyers as regards a partner- 
ship firm.” 

The Supreme Court then referred to the 
usages relating to a firm, the provisions 
of Order XXX, C. P. Code and the posi- 
tion in taking partnership accounts and 
administering partnership assets and the 
liabilities of the firm being regarded as 
the liabilities of the partners in certain 
circumstances. The Supreme Court fur- 
ther observed (page 541): — 

"It is clear from the foregoing discussion 
that the law. English as well as Indian, 
has, for some specific purposes, some of 
which are referred to above relaxed its 
rigid notions and extended a limited per- 
sonality to a firm. Nevertheless, the gene- 
ral concept of a partnership, firmly 
established in both systems of law. 
still is that a firm is not an entity 
or 'person’ in law but is merely an associa- 
tion of individuals and a firm name is only 
a collective name of those individuals who 
constitute the firm. In other words, a 
firm name is merely an expression, only 
a compendious mode of 'designating the 
persons who have agreed to carry on busi- 
ness in partnership. According to the prin- 
ciples of English jurisprudence, which we 
have adopted, for the purposes of deter- 
mining legal rights 'there is no such thing 
as a firm known to the law’ as was said by 
James. L. J. in Ex parte Corbett In re 
Shand, (1880) 14 Ch D 122. at p. 126. In 
these circumstances, to import the defini- 
tion of the word 'person' occurring in Sec- 
tion 3(42) of the General Clauses Act. 
1897. into Section 4 of the Indian Partner- 
ship Act, will, according to lavwers. 
English or Indian be totally repugnant to 
the subject of partnership law as they 
know and understand it to be.” 

8. It was on this view that the Supreme 
Court held that that firm as such was not 
entitled to enter into partnership with 
another firm or individuals. 

9. That a partnership collectively 
knowm as a firm has no legal existence 
has again been pointed out by the 
Supreme Court in Naravanappa v. Bhaskar 
Krishnappa, AIR 1966 SC 1300 = 1966-2 
SCJ 490. 'The actual decision in the case 
related to registration being unnecessary 
lor a document recording the tact of dis- 
solution of partnership and relinquishment 


of interest of a partner in a partnership 
a^et by way of adjustment This is on 
the wew that the property brought into 
the firm by the partners became the pro- 
perty of the firm and what the partners, 
on dissolution, would be entitled to was 
but a share in the money representing the 
i^lue of the property. In saying that 
the Supreme Court observed at p 493 of 
1966-2 SCJ = (at p. 1303 of AIR):— 


'No doubt, since a firm has no legal ex- 
istence. the partnership property will vest 
in all the partners and in that sense every 
partner has an interest in the property of 
the partnership. During the subsistence 
of the partnership, however, no partner 
can deal with any portion of the property 
as his own. Nor can he assign his interest 
in a specific item of the partnership pro- 
perty to any one. His right is to obtain 
such profits, if any. as fall to his share 
from time to time and upon the dissolu- 
tion of the firm to a share in the assets of 
the firm which remain after satisfying the 
liabilities set out in CL (a) and sub-cls. (i) 
(ii) and (iii) of Cl. (b) of Section 48.” 


It is because of the fact that a firm is not 
a legal person in India it should be taken 
as well settled that as a necessary impli- 
cation in that position, the salary drawn 
by a partner from the firm for his services 
rendered to it has not been treated as 
something different from his right to get 
an additional amount in the form of salary 
as his share of the firm’s profits. Part- 
nership being but merely expressive of the 
loose relationship between persons result- 
ing from their agreement to venture on 
an enterprise and as the partners continue 
to retain their individuality in working 
under the relationship, no partner can 
naturally be his own servant, and in this 
view, though the partners may stipulate 
that one or more for his or their share 
may draw salary from the firm, its pay- 
ment, in reality and in the eye of law. is 
a mode of division of part of the film’s 
profits. 


10. This character of the partner’s 
salary has been well brought out by the 
Australian Income-tax Law and Practice 
by F. C. Bode and F. F. klannix, 1968, 
Edn. Vol. 3, at p. 3092. It is there stated — 

"The decision of the High Court in Bose 
V . Federal Commissioner of Taxation, 
1951-84 CLR 118 established that there is 
nothing in the relevant income-tax legis- 
lation to warrant treating a partnership as 
a distinct legal entity. A partner cannot, 
therefore, also be an employee of the part- 
nership, for a man cannot be his mvn 
employer. Ellis v. Joseph Ellis and Co., 
(1905-1 KB 324). An agreement that one 
partner shall receive a 'salary' does no 
more than regulate the mode in which ac- 
counts are to be taken for the purpo.se of 
ascertaining the dirision of profits between 
the partners and does not affect the nature 
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of any part of the partnership income, 
Ellis case. (190&-1 KB 324) (supra) per 
llathews, L. J. at page 329 and see F. C 
of T. V. Beville 1993-5 AITR 458 3 

CTBR (NS) case 11. It follows that where 
the partner^p income consists of income 
fro m property the salary is also income 
from property”. 

Not only payment of salary to a partner 
by the firm does no more than regulate 
the mode in which accounts have to be 
taken for the purpose of division of pro- 
fits between the partners and does not 
affect the nature of any part of the part- 
nership income, but the mcome of the 
partnership retains its (iiaracter m the as- 
sessments of the partners. The Auslraban 
authors in this connection rightly observe 
that "if the partnership income is derived 
from more than one source, such as from 
a business and from Government loan 
interest the income is apportioned ac- 
cordmgly in the individual assessment of 
each partner”. The contention for the Re- 
venue in the references before us that the 
imm^iate source for the partner's salary 
is the ser\ice and not the share in the 
Profits of the firm cannot, therefore, be 
accepted. 

IL This view receives support from 
other deaded cases In Commr. of In- 
come-tax V. B. S. hbnes Co- (1922) 1 ITC 
116 (Mad) (FB) a Full Bench of this Court 
held with reference to the provisions of In- 
come-tax Act. 1918. that the salaries paid 
to the partners of a firm were not admis- 
tible as deductions in the computation of 
the profits of the firm for income-tax pur- 
poses and so the partners’ drawings were 
taxable. The entire judgment was only 
this-. 

"On the facts stated we have no hesita- 
tion in answering that the drawings of the 
partners, by whatever name they are 
dcscnbed. are part of the profits and there- 
fore. taxable." 

The ratio of this case Is clearly that salary 
drawn by partners being part of the pro- 
fits. it was assessable in the handb of the 
partner as part of his profits, that is to 
say. the salary drawn by a partner from 
the firm vas not to be regard^ as emanat- 
ing from a source different from that from 
which he derived a share of the profits. 
Evidently this decision had been kept in 
view while enacting Section 10(4) (b) and 
Section 1G(1) (b) in the Income-tax Act 
1922. Venkatadri Somappa v. Venkala- 
sr^-amy Chetti. 9 ITR 284 = (AIR 1941 
Mad 672) pointed out that when the in- 
come of a partnership was assessed to tax 
under the Income-tax Act. what was really 
assessed was nothing less than the Income 
of the individual partners: In the same 
wav. the Supreme Court in Commr. of 
Income-tax v. Ramniklal Kothari. 74 ITR 
57 = (AIR 1969 SC 862) said that the 
business carried on by a firm was business 
carried on by the partners, that the pro- 


fits of the firm were profits earned by a] 
the partners in carrying on the busines 
and that the share of the partner wa 
business income in his hands for the pui 
pose of Section 10 (1) of the In^an In 
come-tax Act 192i It was held that I 
any expenditure ivas incurred by th 
partner in earning such share that wa 
admissible for deduction in determinin; 
the total mcome under Section 10 (1). 

12. The prindple that a partner In ; 
partnership could not be an employee o 
that partnership was recognised by th' 
Bombay High Court in Magnus v Cotmni 
of Income-tax. 33 ITR 538 (AIR 1951 
Bom 467) and it w'as held that the salar 
and cominision payable to the wife, whi 
was one of the two partners the othe 
being her husband, was received by he 
in her capaatv as a partner and it. there 
fore, fell within scope of Sec 

tion 16 (3) (a) (i) of the Income-tax Ac 
and should be included in the total In 
come of her hus^nd The underlyi/T, 
principle is that the salary received b' 
a partner from the firm is but a part o 
his share of the profits and has ni 
diflerenl source by any means. 

13 Agricultural income being no 
chargeable to mcome-tax where the tota 
income derived by an assessee is compositi 
In character as it consists of partly agri' 
cultural and partly non-agncultural in' 
come. Section 59 (2) (a) empowers th< 
Central Board of Revenue, subject to the 
control of the Central Government, ta 
malte rules to prescribe the manner ir 
which, and the procedure by which, th« 
income, profits and gains should be arriv- 
ed at in the case of .incomes derived In 
part from agriculture and in part from 
business. Rule 24 of the Income-tax. 
Rules. 1922. is to the effect that — 

"Income derived from the sale of tea 
growTi and manufactured by the seller In 
the taxable territories shall be computed 
as if il were income derived from busi- 
eress. -fO per ceirf o/ saeft i/rame 
be deemed to be income. Profits and gains 
liable to tax.” 

14. We are not here concerned with 
the proviso to the rule This rule is ap- 
plied the moment the total composite in- 
come k arrived at under Sec, 10(4) (b) 
Once by application of Rule 24 agricul^ 
ral income from tea plantations is amv™ 
at. only the rest of the income shall be 
tinted as from business which is charge- 
able to tax. Beyond this. Rule 24 has no 
effect ' Salary paid to a partner bc^ 
treated as part of the profit of the finn by 
disallowance of the amount, there k no 
warrant for the view that after appmnC 
Rule 24 to the total composite income the 
entire salary paid to ^e partner RdW 
Into the computation under Section led) 
(b). What is apportioned by application oi 
Rule 24 is the total composite income oJj 
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tHe firm inclusive of the salary paid to the 
partner and it follows, therefore, that such 
salary is necessarily apportioned and it is 
only 40 per cent of the salary that can 
prop^ly be taken for the purpose of com- 
putation of the total income tmder Sec- 
tion 16(1) (b). (1964) 51 ITR 467 (Mad) 

however, held a contrary view, but, with 
due respect we are of opinion that it can- 
not be upheld as correct. In that case, the 
assessee was the managing partner of a 
firm which carried on the manufacture 
and sale of tea. The managing partner 
owned a fifth share in the partnership and 
was entitled, under the terms of the part- 
nership, to a monthly allowance of Rupees 
250 as salary for the- services rendered by 
him to the firm. Jagadisan and Srinivasan, 
JJ. held that Rule 24 was not applicable 
to the monthly allowance received by the 
assessee, even though it was paid out of 
the profits and the whole of such income 
was assessable to income-tax, though they 
were prepared to say at the same time 
that, rmder Rule 24 of the Income-tax 
rules, only ,40 per cent of the share income 
received by fte managing partner was as- 
sessable to tax. The basis for the view 
held by ttie learned Judges was (page 
471):— 

"Though for purposes of computation of 
income his share income of the firm is club- 
bed along with the allowance and com- 
mission, it is obvious that the character of 
the receipt of the latter amounts, though 
related to the business, cannot be said to 
partake of the same character of th^ 
receipt by the firm. The assessee who is a 
managing partner was entitled to receive 
the amount not by virtue of the relation- 
ship between him and the other members 
of the firm as partners but by virtue of 
the special agreement between the part- 
ners by which his services to the paiiuer- 
ship were agreed to be remunerated.” 

We are wholly unable to accept this rea- 
soning for the reasons we have already 
given. As we said, the salary received by 
a partner from the firm cannot be regard- 
ed in anywise having a source different 
from that of his share of the profit of the 
firm he receives. Having regard to the 
legal position of a firm vis-a-vis its part- 
ners and Section 10(4) (b) and Section 16 
(1) (b) of the Income-tax Act 1922, receipt 
of salary by a partner, if we may reiterate, 
is but a mode of adjustment in his share 
of the firm’s income. The salary of a part- 
ner and his share of the income do not 
emanate from two different sources, but 
from one and the same, which is the source 
of income of the firm. We hold, therefore, 
that Mathew Abraham v. Commissioner of 
Income-tax, (1964) 51 ITR 467 (Mad) was 
not correctly decided. 

15. For the Revenue a number of 
decided cases, particularly, Syed Mohd. 
Isa V. Commr, of Income-tax, 10 ITR 267 
■=» (AIR 1942 All 194); Habibulla v. 


Commr. of Income-tax, 11 ITR 295= (AIR 
1943 PC 20): Commr. of Income-tax v. 
Kamakhaya Narayana Singh, 16 ITR 325 
= (AIR 1949 PC 1); Kameshwar Singh v. 
Commr. of Income-tax, 41 ITR 169= (AIR 
1961 SC 362); Commr. of Income-tax v. 
Kunwar Tiivikram Narain Singh, 57 ITR 
29 = (AIR 1965 SC 1386) and K. Simra- 
thmul V. Commr. of Income-tax, (1967) 64 
ITR 166 (Mad) have been cited to us to 
show that the salary received by a part- 
ner from his firm had no nexus with the 
estate and that its immediate source was 
but his serrdce. We do not think that any 
useful purpose will be served by examin- 
ing those cases, as the contention of the 
Revenue in these references based on those 
decisions overlooks that a partner cannot 
be the employee of the firm of which he 
is a member, that the salary paid to him 
is but an element of his share of its pro- 
fits and that Rule 24 of the Income-tax 
Rules has no relevance to the source but 
is applied to the'vntire income of the firm 
which by disallowance includes also the 
salary paid to the partner. 

16. We accordingly answer the common 
question in these references in favour of 
the assessee in each case v/ith costs, coim- 
sel’s fee in each case Rs. 250/-. 

Answered accordingly. 


AIR 1970 MADRAS 503 (V 57 C 146) 
M. ANANTANARAYAXAN, C. J. 

In re R. V. Gopalan, Petitioner, 

Civfi Revn. Petn. No. 497 of 1967, 
D/- 25-4-1969. 

(A) CivR P. C. (1908), Section 115 — 
Revisional jurisdiction — Suit for bare 
declaration — No lis — Only one party 
(plaintiff) — Decree as prayed for obtain- 
ed — Appeal not maintainable, there be- 
ing no unsuccessful party — Exercise of 
revisional jurisdiction was justified. 

(Para 4) 

(B) Civil P. C. (1908), Section 2 (2) — 
Decree — Nullity — Since plaintiff did 
not institute lis, in proper sense and 
there was no defendant on recor'^, decree 
is a nullity and has to be set aside. 

(Para 5) 

O. V. Baluswami, for Petitioner; The 
Govt. Pleader, for State. 

ORDER: — This revision proceeding 
arises under verv singular circumstances, 
perhaps without any parallel in the cases 
that have come up in revisional iurisdic- 
tion before this court. O. S. No. 400 of 
1966 on the file of the learned District 
Munsif, Tiruchirapalli, was instituted by 
a plaintiff, on whose behalf Sri Baluswami 
has here submitted arguments before me. 
for a declaration that he (the plaintiff) 
belonged to the Tuluva Vellala communi- 
ty, In the affi davit, the plaintiff states 

LM/EN/F806/69/VRB/C 
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that the said declaration was needed to be 
produced before the Public Service Com- 
mission with regard to the consideration 
of his claim for appointment There was 
no defendant showm upon the record, and. 
what the learned District Munslf did, 
after having taken up the suit for trial, 
was to call for obieetions bv a Idnd of 
proclamation viz. beat of tom-tom. in the 
towTL No one appeared in response to 
this proclamation and. the suit was decre- 
ed, after examining the plaintifl on 13th 
April 1966 The declaration granted m the 
suit is a bare one to the effect that the 
plaintiff belonged to and was a member 
of a backward commurutv viz liiluva 
Vellala community, entitled to the rights 
and privileges recognised in favour of that 
commumtv. as a backv.’ard class 

2. It appears from the record that this 
matter has been taken up suo motu by 
this court, after receiving a report from 
the learned District Judge, under Sec- 
tion 115. Civil P. C 

3. Sri Baluswami raised an interesting 
argument, at the threshold, that such a 
revision proceedmg mav be without iuris- 
diction. He fuUv conceded the power of 
this Court to act suo motu in revisional 
Jurisdiction. The reason alleged by him 
was that Section 115. Civil P C Itself 
makes the point expliat that the case 
should be one decided by some court sub- 
ordmate to tlus court, “and in which no 
appeal lies thereto”. It is alleged that 
this was an ordinary decree in a dvil suit. 
A regular appeal is provided for by the 
processual law. which fact, would bar re- 
Tlsional Jurisdiction. 

4. I have carefully considered tiua pre- 
liminary objection and I find it to be un- 
substantial Certainly the point would 
have force and w’eighl, il there had been 
a decree in the suit based on a Us. viz. a 

I controversy between two parlies. When 
there is no lis. and there is only one party 
(here the plaintiff) who succeeded in ob- 
taining the decree that he prayed for. it 
is mdisputa'D'ie that ihere could he no ap- 
peal. since the successful party cannot ap- 
peal. and, there is no other party who has 
suffered a decree. Hence. I find that the 
exercise of revisional lurisdiction is justi- 
fied and within the law. on the peculiar 
and exceptional facts of this case. 

5. The next point is. how such an extra- 
ordinary procedure came to be follow^ 
and how such a decree w'as passed It la 
seen from the report of the learned Dis- 
trict Judge, that some senior counsel did 
appear for the plaintiff, that the difficuHv 
with regard to the absence of a defendant 
was felt, and that some authority wm 
died which persuaded the District Munal 
to adopt this extraordinary course. As the 
learned Government Pleader has submit- 
ted, appearing as amicus cunae. there 
Me no authorities upon a point of this 
kind. But. there is indeed, a reference 
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Ml Halsbury's Laws of England. 3rd Edn 
Section 1610. page 747. with regard tc 
merely declaratory ludgments. which car 
be given "whether there be a cause ol 
action or not” and though there is no con- 
sequential relief. But this passage haj 
no application to the present situation 
The real point here is not that the decree 
Is only for a bare declaration without a 
consequential relief, such a decree would 
be perfectly valid, if no andllary relief 
was needed for the adjudication of the 
claim. 

But, every decree presupposes a lis, or 
a matter in controversy between tw’o par- 
liea There can be no lis when there is 
only a plaintiff without a defendant 
Further, in the present case, it is perfect- 
ly obvious that there could have been a 
defendant, viz . the Director of Public, 
Instruction, who according to the plaintiff,! 
was responsible for a wrong entry or erro-j 
neous omission, w'hich deprived the plain- 
tiff of the protection afforded by 
membership of a backw'ard community. 
Since the plaintiff did not institute a lis. 
in the proper sense and there was no de- 
lendant on record, the decree is a nullity. 
It has accordingly to be set aside as sucK 

6. But in the interest of justice. I 
equally direct that the plaint itself be 
remitted back to the trial court, and that 
(he plaintiff be now called upon to amend 
the plaint, by impleading a defendant or 
defendants, w’hethier the Director of Pub- 
lic Instruction or some other authority 
of the State. It after the opportunity fs 
given, for this purpose, the plaintiff does 
Dot choose to do so. the suit has to be 
dismissed or struck off as not maintain- 
able in law. 1 must here make it cleat 
that 1 am carefully refraining from anV 
observation whatever, about the presenf 
status oi the plaintiff as an Officer of the' 
State service, since Sri Baluswuml repre- 
sents that the plaintiff was ullimatelv ap- 
pointed by the Madras Public Service 
^wmnnsatm. Nteo. \ bavt tn 

think that there was any lack of 
fides on the part of any one concerned in 
this suit and the consequential decree; 
the error seems to be purely due to a 
failure to grasp the fundamental postu- 
lates of the situation. The revision Is 
allowed accordingly. No order as to 

Revision allowed. 
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K. Srinivasa Iyengar. Appellant v. Noor 
Muhammad Rowther. Rescondent. 

Second Appeal No 605 of 1965. D/- 24- 
2-1969. from decree of Sub. J.. Pudukot- 

tai. in A. S. No. 49 of 1964. 
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Civil P. C. (1908), S. 73(2) — Rateable 
distribution — One decree-holder attach- 
ing property not realising dues for want 
of bidders at execution sale — Other de- 
cree-holder attaching property belonging 
to same judgment-debtor, succeeding in 
realization of dues — Former decree- 
holder having knowledge of execution 
by the latter — Former decree-holder is 
entitled to share rateablv the realization 
by the latter. (1868) 9 W 514 (Cal). Dis- 
tinguished. (Paras 3, 4) 

Cases Referred : Chronological Paras 
(1868) 9 WR 514 = Beng LR Sup 

Vol 1022, Gogaram v. Kartik 

Chunder Singh 5 

N. K. Ramaswami. for Appellant; T. R. 
Ramachandran and T. R. Rajagopal, for 
Respondent. 

JUDGMENT : — The plaintiff is the 
appellant. He obtained a decree in O. S. 
220 of 1957 against one Rajagopal Iyengar 
and in execution attached 32 items of 
properties belonging to him on 25-3-1958. 
Since the properties were not sold, the 
execution petition was dismissed on 
22-12-1958 and the attachment was order- 
ed to continue for three months. The 
defendant, an assignee decree-holder in 
S. C. 131 of 1957. brought 39 items of 
properties belonging to Raiagopala Iyen- 
gar to sale in E. P. 21 of 1958. attached 
them on 3-2-1958 and purchased on 28-1- 
1959, 20 out of those 39 items. He set 
off the purchase price- against the decree 
amount and full satisfaction of his decree 
was entered and the attachment in res- 
pect of the remaining 19 items was rais- 
ed and the sale was confirmed on 10-3- 
1959. The plaintiff then filed E P 217 of 
1959 on 19-3-1959 and applied for attach- 
ment of the properties purchased by the 
defendant along vdlh some other items. 
The defendant filed a claim petition a.nd 
that was allowed. Thereafter the plain- 
tiff brought the rest of the properties to 
sale and as there were no bidders, the 
execution petition was closed Thereafter 
the plaintiff filed E. A. 814 of 1959 in de- 
fendant’s execution petition praying for 
a rateable distribution from out of the 
assets realised by the defendant by the 
sale of 20 items already referred to. 
That petition was dismissed and the 
plaintiff was directed to seek his redress, 
if so advised in a suit under Section 73(2). 
C.P.C. He then filed a suit, out of which 
this second appeal arises. 

2. The defendant’s contention was that 
the plaintiff filed the suit in collusion 
with his .judgment-debtor, who was liis 
cousin, that he had knowledge of the 
execution petition filed by the defendant 
and is. therefore, not entitled to any re- 
medy. and that in any case as his claim 
petition was allowed, the plaintiff had 
no right of suit under Section 73(2). C. P. 
Code. The trial court decreed the plain- 


tiff’s suit, but the lower appellate court 
has reversed the iudgment of the triat 
court and dismissed the plaintiff’s suit 
The lower appellate court has held that 
the plaintiff has no right of suit under 
Section 73(2) C P. Code and that such a 
suit would lie only when the assets which 
are liable to be rateably distributed are 
taken away by a person not entitled to 
receive those assets and that the defen- 
dant. a rival decree-holder, cannot fall 
under that category because as a decree- 
holder he was entitled to receive the 
assets as of right. On this point, the 
lower appellate court is clearly wrong 
and the learned advocate for the respon- 
dent does not seek to support the judg- 
ment of the lower appellate comt on that 
ground. 

3. The lower appellate court also took 
the view that the suit is the result of a 
collusion between the plaintiff and liis 
judgment-debtor and. therefore, he is not 
entitled to any relief. There is no evi- 
dence of any collusion between the plain- 
tiff and his iudgment-debtor. It is true 
that he had received some moneys from 
the iudgment-debtor out of court. But 
he had also brought the judgment-deb- 
tor’s properties to sale once in E. P. 174 
of 1958 and that execution petition .vas 
dismissed after the properties were 
brought to sale on two occasions only be- 
cause there were no bidders. Even sub- 
sequently. he filed another execution peti- 
tion. attached all the properties of the 
judgment-debtor and after the present 
defendant’s claim petition was allowed, 
pursued his remedy against the oUier 
properties of the iudgment-debtor and 
brought them to sale on 13-9-1959. That 
execution petition was closed only be- 
cause there were no bidders on that day. 
It is not necessary in order to enable a 
decree-holder to claim a rateable distri- 
bution of the assets realised in execution 
by another decree-holder against Uie 
common iudgment-debtor that he should 
pursue to the bitter end his remedies 
against the iudgmenl-debtor’s other as- 
sets before he can claim a rateable distri- 
bution from the rival decree-holder. Ev'cn 
if a decree- holder has realised a part of 
his decree amount before the rival de- 
cree-holder has filed Ms execution peti- 
tion and reali.sed some as.sets he is entitled 
to claim rateable distribution from the 
rival decree-holder in respect of the 
balance of the decree amount due to hun. 

Therefore, the fact that the plainuff 
had already received some amounts from 
his iudgment-debtor out of court does 
not disentitle him to claim rateable dis- 
tribution of the assets realised by the 
defendant. Even after getting a rateable 
distribution of the assets realised by the 
rival decree-holder, it is open to the 
plaintiff to pursue his remedies against 
the other properties of the judgment- 
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debtor in respect of the balance that may 
be due to him. It is not therefore, cor- 
rect to say that juri because the plain- 
tiffs E JP. 217 of 1959 was closed on 13-&- 
1959 for want of bidders, he is not entitl- 
ed to any rateable distribution from out 
of the assets realised by the defendant: 
nor would the fact that he had knowledge 
of the filing of the execution petition by 
the defendant, disentitle the plaintifi to 
his remedy. That point is wholly irrele- 
vant to the decision of the Question of the 
plaintiff’s rights. Therefore, the lower 
appellate court is not right in thinking 
that because the plaintifi professed igno- 
rance about the other properties owned 
by his judgment-debtor or because the 
defendant stated that the judgment-deb- 
tor o^vns a house not only in the village, 
but also a house worth Rs 6000 at I^du- 
kottai, and that he also owns other land- 
ed properties toat would disentitle toe 
plaintiff to a rateable distribution. The 
r^uirements of Section 73. C. P. Code 
are clearly satisfied in this case. When 
the defendant was executing his decree 
and realising his amoxmt. the execution 
petition of the plaintiff was pending and 
therefore, he is entitled to a rateable dis- 
tribution. The possession of other Iteoas 
of properties by the judgment-debtor is 
wholly irrelevant to toe question of the 
plaintiff's bona fides. 

4. It Is, however, urged that full satis- 
faction of the defendant's decree bed al- 
ready been entered and he is without re- 
medy. if the plaintiff is given the right to 
claim the rateable distribution out of the 
assets realised by the defendant This 
Is not quite correct It would be open to 
{the defendant to have the order entering 
full satisfaction set aside on rateable dis- 
tribution being ordered in favour of the 
plaintiff and to proceed to execute his 
decree for the balance due to him from 
out of the assets that might still be with 
the judgment-debtor. In any case, the 
fact that the full satisfaction of the defen- 
dant's decree was entered is no ground 
for denying the plaintiff's rights. 

5 The only authority which was reli- 
ed upon by the defendant was the one in 
Gogaram v. Kartik Chunder Singh. 9 WB 
514 (Cal), where it was held that while an 
action will lie in the Civil Courts on be- 
half of one decree-holder against another 
for obtaining a refund of money that has 
been paid away to the latter under an 
order passed in the execution depart- 
ment contrary to the provisions of Sec- 
tion 270 of the C. P. Code, the plaintiff in 
such a suit would not under all arcum- 
stancea be entitled to recover and there 
may be circumstances by which he may 
be equitably precluded from recovennS 
and it will be lor the court which decides 
the sidt to determine whether having 
regard to all the equities between toe 
parties, the plaintiff is entitled to recover 


or not. In that case, the plaintiff and the 
defendant were two rival decree-holders 
against one and the same judgment-deb- 
tor. Certain properties belonging to the 
jt^gment-debtor having been sold in exe- 
cution. the plaintiff applied to have his 
decree satisfied, first from out of proceeds 
realised by the sale. This was refused 
and an appeal against that refus^ suc- 
ceeded: meantime money was paid to the 
defendant and toe plaintiff thereupon 
filed a suit to obtain a refund of the sale 
amount upon the ground that the pro- 
cess of attachment taken out by him 
being prior in point of date to that taken 
by the defendant, he and not the defen- 
d^t had a preferential right to the sale 
proceeds. It was contended that such a 
suit will not lie and it was in that con- 
nection that it was held that a suit would 
lie. The decision was rendered undsr 
the old Civil Procedure Code under which 
only a decree-holder who first attached 
toe properties belonging to the judgmi.-nt- 
debtor was to be paid the amount realis- 
ed in execution and there was no provi- 
sion. as in the present Section 73. for 
rateable distribution in favour of a per- 
son who attaches the properties subse- 
quently even If hla execution petitlott was 
pending at toe same time as the other 
decree-holder's execution petition. 

The Civil Procedure Code has subse- 
quently been amended under which toe 
only requirement for claiioins a rateable 
distribution is that the execution petition 
by toe decr ee -holder claiming rateable dis- 
tribution should be pending at the time 
when toe assets are realist The ded- 
doa relied upon by the respondent has, 
therefore, really no application to the 
facts of this case. But it is urged that If 
a persoa under the law as it then pre- 
vailed, was entitled to be paid all the 
assets realised in execution and even In 
such a case there may be equities avail- 
able against him, the equities should be 
available all the more in a case where a 
person is entitled only to a rateable di^ 
tribution. The judgment of the Bench 
of the Calcutta High Court is cryptic on 
the point and does not say what are the 
eguiUes that the Bench was thinking. 

But it can still be understood on the 
basis that the provision of law under 
which a person who first attached was 
entitled to all the assets was very hard 
on the other decree-holders and therefore 
certain equities must be allowed. Those 
equities cannot prevail against the express 
provision of the present law which is 
equitable to all decree-holders. Under 
the express provision of Section 73, es It 
exists, toe plamtiff is entitled to a rate- 
able distribution of the assets realised by 
the defendant and there can be no ques- 
tion of any equities In this case. Indeed 
to allow the respondents to plead and to 
hold that he is entitled to all the assets 
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realised in execution to the exclusion of 
other decree-holders would be to deny 
equities. In the Calcutta case again there 
was no clear right of suit provided and 
that is why they had to consider the 
question of equities. Under the present 
section, there is a clear remedy provided 
by way of suit. Therefore, again no 
question of equities can arise in this case. 
It follows, therefore, that the conclusion 
of the lower appellate court that there 
was collusion between the plaintiff and 
his judgment-debtor is wholly imsuotain- 
able as it is one arrived at by a wrong 
approach to the question, on the assump- 
tion that because the plaintiff has not 
proceeded against the other assets of his 
judgment-debtor he is not entitled to 
any remedy; and this as I have shown 
already is clearly wrong. It foluws, 
therefore, that the plaintiff is entitled to 
succeed in his suit. 

6. The second appeal is, therefore, 
allowed and the plaintiff’s suit will stand 
decreed. The parties will, however, bear 
their own costs in this court because the 
defendant is placed rather in a difficult 
position as a result of the plaintiff’s suit. 
Plaintiff will however get his costs in the 
coimts below. No leave. 

Appeal allowed. 
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ISMAIL. J. 

Smt, S. R. Y. Bhavani Devi, Petitioner 
v. Commissioner, Corporation of Madras 
and another. Respondents. 

Writ Petn. No. 2239 of 1966, D/- 17-6- 
1969. 

Municipalities — Madras City Municipal 
Corporation Act, 1919, S. 105 — Vacancy 
remission — Allowable o.nly if building is 
entirely vacant. 

On the language of Section 105 and 
Section 3(4) defining "building”, it murt 
be held that the o\vner of a building is 
entitled to a remission -of property tax 
only if the buUding remains whoUy 
vacant .or unlet. If any portion of the 
building is in occupation or let out, how- 
ever the small that poiiion may be, then 
the provisions of Section 105 are not at- 
tracted. The contrary contention based 
on a consideration of hardship or injus- 
tice cannot be accepted. (Para 4) 

G. K. Damodar Rao and S. R. Vittal, 
for Petitioner; T. Chengalvarayan. for 
Respondents. 

ORDER The petitioner is the owner 
of premises No. 23 Nungambakkam High 
Road. Madras 34. The total area of the 
building with the adjacent vacant site all 
round is about 34 gr ounds, out of which 
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the building portion alone occupies an 
area of about ten grounds. The entire 
main building of the total plinth area of 
about 16000 sq. ft. excepting a small area 
of about 1000 sq. ft in the north-east 
corner of the main building was let out 
to the Madras Industrial Investment Cor- 
poration on a monthly rental of Rs. 1400 
from 1-2-1963. The north-east comer of 
the building has been let out to M/s. 
Sarathi Films on a rental of Rs. 50 per 
month. But there is an out-house in the 
north-eastern extremity of the compoimd 
and that out-house is in the occupation of 
a tenant by name Kohinur Confectionary, 
paying a monthly rent of Rs. 50. The 
Madras Industrial Investment Corporation 
vacated the premises under its occupation 
on 31-1-1966 and as such the portion in 
its occupation has remained vacant from 
1-2-1966 untU 31-8-1966. During this 
period the petitioner was getting a rent 
of Rs. 100 only made up of Rs. 50 from 
Sarathi Films occupying a portion of the 
main building and Rs. 50 from Kohinui 
Confectionary occupying the out-house 
It is under these circumstances the peti- 
tioner even on 20-1-1966, before the major 
portion of the main building actually fell 
vacant, wmote to the Revenue Officer of 
the Corporation of Madras about the im- 
pending vacancy and the likelihood of the 
main building remaining vacant and pray- 
ed for waiving the property tax for the 
period of vacancy She wrote another 
letter on 3-3-1966. Not having any reply 
even to this letter, she wrote a third let- 
ter on 9-5-1966. Without sending any 
reply to any of these letters, tlie Assistant 
Revenue Officer by a notice dated 14-6- 
1966 called upon her to pay the property 
tax of Rs. 2,520-94 within 15 days. On 
20-8-1966. an officer of the Corporation 
approached the petitioner with a distress 
warrant to distrain her goods, and chat- 
tels at the place of her residence in 
Gandhinagar and demanded from her 
payment of Rs. 5181-78 together wdth 
warrant fees. The petitioner then sent a 
revision petition to the Commissioner of 
the Corporation and according to the peti- 
tioner she has not received any reply 
from the Commissioner. Four days after 
the distress warrant by communication 
R. D. C. 33485/66 dated 24-8-1966, the As- 
sistant Revenue Officer of the Corpora- 
tion informed the petitioner that her re- 
quest for vacancy remission could not be 
granted as it is only a partial vacancy. 

It is to quash this communication of the 
Assistant Revenue Officer, the present 
writ petition has been filed. 

2. Mr. G. K. Damodar Rao, the learned 
counsel for the petitioner, in support of 
the writ petition, put forward .two con- 
tentions. The first contention is that, 
while granting or refusing to give remis- 
sion of the property tax. the authorities 
were acting in a quasi-judicial capacity 
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and that no opportunltv was given to the 
petitioner for pressing her case before 
anv final decision was arrived at by them. 
The second contention is that even though 
the vacancy is a partial one. the petition- 
er is entitled to vacancy remission by 
virtue of Section 105 of the Madras City 
Municipal Corporation Act. 1919. 

3. I shall take up the second conten- 
Bon first Section 105(1) of the Act says: 

‘'When any building whether ordinarily 
let or occupied by the owner himself has 
been vacant and unlet for thirty or more 
consecutive days in any half year, the 
Commissioner shall remit so much, not 
exceeding one-half of such portion of the 
tax as relates to the building only as is 
proportionate to the number of days dur- 
ing which the building was vacant and 
uiilet in the half-year." 

It is necessary to refer to the definition 
of the term building as contained in Sec- 
tion 3(4) of the Act. That defixution says 
that ‘building’ includes — 

"fa) a house, out-house, stable, latrine; 
godov.’n. shed, hut wall (other than a 
boundary wall not exceeding 8 ft in 
height) and any other structure whether 
of masonry, bricks, mud. wood, metal or 
any other material whatever; 

(b) a structure on wheels or simply 
resting on the ground without founda- 
tions: and 

fc) a ship, vessel, boat tent van and 
anv other structure used for human habi- 
tation or used for keeping or storing any 
article or goods.” 

It is an admitted fact that the portion 
occupied by M/s Sarathi Films .on a 
monthly rental Rs 50 constitutes a por- 
tion of the main building, though only 
a small portion. In tWs context the 
ouestion arises, whether the petitioner is 
entitled to any vacancy remission under 
Section 105 of the Act in relation to the 
TO3.\,QC portion of the main building vacat- 
ed fay the Madras Industrial Investment 
Corporation and remaimng vacant for the 
relevant period. As the language of the 
statute stands. I am unable to accept the 
contention of the learned counsel for the 
petitioner that. noUvithstanding a small 
portion in the main building being in the 
occupation of a tenant, the pePtioner Is 
entitled to vacancy remission, because Uie 
major portion of the building remained 
vacant ' The definition of the term 'build- 
ing' in‘the Act does not support any such 
contention. It is useful in this context 
to compare the definition of the term 
building occurring in the Madras Build- 
ings (Lease and Rent Control) Act 1960 
and the definition of the term "building" 
In the Madras City Municipal Corporation 
Act. 1919. extracted by me already. The 
definition of ‘bmlding’ in the Madras 
Buildings (Lease and Rent Control) Act, 


1960. as given in Section 2(2) of the said 
Act is as follows: 

"'building' means any building or hut 
or part of a building or hut. let or to be 
let separately for residential or non- 
residential purposes and includes (a) the 
garden, grounds and out-houses, if any. 
appurtenant to such buildings, hut or part 
of such building or hut and let or to be 
let along with such building or hut" {the 
other portions of the definition are not 
necessary for the purpose of this case). 

4. To accept the argument of the 
learned counsel for the petitioner is to 
Incorporate the definition of the terra 
building in the Madras Buildings (Lease 
and Rent Control) Act. 1960 into the 
Madras City Municipal Corporation Act. 
1919. while the statute itself has not done 
so. Why the statute has not done so. can 
be easily understood from the fact that 
under Section 100 of the Madras City 
Municipal Corporation Act. 1919. property 
tax 13 payable in respect of buildings not 
only in the occupation of the tenants but 
also in the occupation of the owners. 
Therefore whether a bmlding is let or not 
is wholly Immaterial and irrelevant for 
the purpose of liability to pay property 
tax under the Madras City Municipal 
Corporation Act. 1919 Hence, a portion 
of a building Is capable of being let out 
and has been so let out and subsequently 
remained vacant is wholly Irrelevant for 
the purpose of lew el property tax under 
the Madras City Municipal Corporation 
Act. 1919 and consequently for the pur- 
pose of remission under Section 105 of 
the Act. Therefore. Irrespective of any 
consideration of hardship or injustice on 
which great stress was laid by the learn- 
ed counsel for the petitioner, on the lan- 
guage of Section 105 and with reference 
to the definition of the term 'buildi^’ 
occurring in Section 3(41 of the City 
Municipal Act. 1919. it must be held that 
the owner of a building is entitled to a 

ol Vne property only it 
building remains wholly vacant or unlet: 
and if anv portion of the building is in 
occupation or let out then the provisions 
of Section 105 of the Madras City Munici- 
pal Corporation Act, 1919. are not attract- 
ed and the owner of the building is not 
entitled to anv remission. Consequently 
I am unable to accept the second conten- 
tion of the learned counseL 

5. As far as the first contention Is 
concerned, no doubt the Corporation 
authorities would have been well advised 
in informing the petitioner, before taking 
anv coercive steps, that she was not en- 
titled to any remission of the tax. and 
certainly the conduct of the Corporation 
authorities cannot be commended • from 
any point of view. At the same time 
I am of the view, that no purpose will be 
served by giving an opportunitv to the 
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5>e_titioner in the context of the facts of 
Shis case. With regard to the facts, it is 
admitted that the portion in the occupa- 
tion of M/s. Sarathi Films is part of the 
main building, though a small part. Con- 
Eequentlv with reference to the claim for 
remission under Section 105 of the Act. 
there is no point of fact to be enquired 
fnto or investigated for the purpose of 
arriving at a decision whether the peti- 
tioner is entitled to remission of property 
tax or not. Hence I am not satisfied that 
any case has been made for directing the 
Corporation authorities now to give an 
opportunity to the petitioner before tak- 
Eng or enforcing their decision that the 
petitioner is not entitled to the vacancy 
remission because the vacancy that occur- 
red was only a partial vacancy. Under 
these circumstances the writ petition fails 
and is dismissed. There will be no order 
as to costs. 

Petition dismissed. 


AIR 1970 MADRAS 509 (V 57 C 149) 
KRISHNASWAMY REDDY, J. 

S. C. C. Anthony Pillai. Petitioner v. 
W. R. Nedanchezian. R^pondent. 

Criminal Revn. Case No. 536 of 1967 
and Criminal Revn. Petn. No. 529 of 1967, 
D/-1-7-1969 against order of 8 Presidency 
Magistrate. Madras. D/-17-4-1967. 

Penal Code (I860). Ss. 171-G, 499. 500 
I— Distinction between Ss. 171-G and 499 
• — Prosecution for offence under S, 500 — 
Magistrate has jurisdiction to proceed with 
complaint without sanction though facts 
of complaint disclose offence under Sec- 
tion 171-G for which sanction is necessary 
— (Criminal P. C. (1898). S. 196). 

The offences under Sections 500 and 
!171-G. I. P. C., are separate and distinct 
offences. It cannot be .said that the ingre- 
dients of Section 499. I- P. C., are the 
same as the ingredients of S. 171-G, I.P.C. 
The main distinction between these two 
sections is that under S. 171-G, I. P. C., 
the allegations must be false whereas 
under Section 499, I. P. C., e^>'en if the 
allegations are true, the complaint for 
defamation will lie unless the person who 
makes such defamation comes under any 
one of the exceptions. Section 499, I. P. 
C. covers a wider field. In a prosecution 
under Section 171-G. I. P. C.. if the ac- 
cused is able to show the allegations made 
by him are true, the matter ends there. 
But in a prosecution under Section 500, 

I. P. C., even if the accused contends it is 
true, it may not be a full defence for 
him unless he comes under any one of 
the Exceptions, for instance, that the 
statement has been made in the interest-, 
of public. Only w'hen two offences are 
of the same category and the ingredients 
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of one are found in the other, then the 
question of obtaining sanction for the of- 
fence for which it is necessary, would 
arise. Therefore, if the facts do disclose 
an offence under Section 500. I. P. C.. the 
complaint is in order and the Magistrate 
has jurisdiction to proceed with the com- 
plaint under Section 500, 1. P. C. Even 
apart from this. Section 500. I. P. C. pro- 
vides a more deterrent sentence than what 
is provided under Section 171-G. I. P. C. 
The complainant will have the option of 
preferring complaint under that offence, 
which provides a more deterrent sentence, 
though the facts of such complaint may 
disclose an offence, for which sanction is 
necessary, in respect of which a lesser 
punishment is provided. (Para 5) 

_ Doha, for Petitioner; N. Sivalingam as- 
sisted by Calvin Jacob, for Public Pro- 
secutor. for State. 

ORDER: — This petition has been filed 
by the complainant S. C. C. Anthony Pillai 
against the order of the VTII Presidency 
Magistrate in M. P. No. 143 of 1967 in 
C. C, No. 898 of 1967 dismissing the com- 
plaint of defamation filed by him against 
the respondent on the ground that sanc- 
tion under Section 196. Criminal P. C. was 
not obtained as the facts of the complaint 
disclosed an offence under Section 171-G, 
I. P. C. 

2. The order of the Vm Presidency 
Magistrate is clearly wrong. 

3. The petitioner was former Member 
of Parliament and an active Trade Union 
leader for about 28 years. He contested 
in the last General Elections from the 
North Madras Parliamentary Constituency 
for a seat in Lok Sabha. Ydiile the elec- 
tion campaign was going on, in the issue 
bearing date 17-1-1967. in the Tamil Daily 
"Nam Nadu”, of which the respondent was 
the Editor, Printer and Publisher, certain 
allegations were made affecting the con- 
duct and character of the petitioner, the 
extracts of which were filed along with 
the complaint. Before the complaint was 
filed, the petitioner issued a notice to the 
respondent through his counsel drawing 
his attention to the defamatory statements 
made in the said issue and claiming 
damages of Rs. 10.000/- for having defam- 
ed him and also asking him to withdraw 
the articles oubli-shed in the said issue and 
tender unconditional apology to him, failing 
which criminal and dvil proceedings would 
be taken against him for vindicating the 
rights of the petitioner. The respondent 
sent a reply notice in which he admitted 
the publication made in his paper, but 
definitely stated that there was nothing 
defamatory and that they were made in 
good faith and in the interests of the 
public, claiming the benefit of exception 
to Section 499, I. P. C. 

4. Subsequently, the complaint was 
filed by the petitioner. The Magistrate, 
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took the complaint on file under Sec. 500, 
L P. C.. and issued process to the respon- 
dent. After the petitioner was exammed, 
the respondent filed an appbcation statins 
that the allegations in the complaint would 
amount to an offence under Section 171-G. 
L P. C.. for which sanction would be 
necessary under Section 196, Cninmal 
P. C. and as such sanction was not ob- 
tained. the Court had no iurisdiction to 
proceed with the complaint The learned 
Magistrate accepted the contention of the 
respondent and held that the allegaPons 
would amount to an offence under Sec- 
tion 171-G, I P. C.. and that as no sanc- 
tion was obtained as required under Sec- 
tion 196. Criminal P C , he had no iuris- 
diction to proceed with the case. 

5. The offences under Sections 500 and 
tl71-G, I. P C , are separate and distinct 
offences It cannot be said that the ingre- 
(dients of Section 499. I. P. C . are the same 
as the ingredients of Secbon 171-G. L P. 
C The main distinction between these 
wo sections is that under SecPon 171-G, 
L P. C.. the allegations must be false 
whereas under S. 499. I. P C.. even if the 
allegations are true, the complaint for 
defamation will Ue unless the person who 
makes such defamapon comes under any 
one of the exceptions Section 499. 1. P. C 
covers a wider field. In a prosecution 
under Section 171-G. I. P. C., if the ac- 
cused is able to show the allegations made 
by him are true, the matter ends there. 
But in a prosecution under S. 500, L P. 
as pointed out earlier, even if the accused 
contends ft is true, it may not be a full 
defence for him unless he comes under 
any one of the Exceptions, for instance, 
that the statement has been made in the 
interests of public. Only when two of- 
fences are of the same category and the 
ingredients of one are found in the other, 
then the question of obtaining sanction for 
the offence for which it is necessary, 
would arise. Therefore, in this case, as 1 
find that both the offences are separate 
and offences and. the tacts, it true, 

do disclose an offence under S. 500. I.P.C.. 
I hold that the complaint was in order and 
the Magistrate had iurisdiction to proceed 
%vith the complaint under Section 500, 
L P. C Even apart from this. Sea 500. 
L P. C. provides a more deterrent sentence 
than what is provided under Sea 17J-G. 
L P. C. The complainant will have the 
option of. preferring complaint under that 
offence, which provides a more deterrent 
^ntence. though the facts of such com- 
plaint may dbclose an offence, for which 
isanction is necessary, in respect of whi^ 
'a lesser punishment is provided. 

6. In the result, I hold that the order 
of the learned Magistrate is v.Tong and it 
Is, therefore, set aside. ,I do not order re- 
trial in this case in view of the fact that 
the respondent expressed regret for the 
PoblicaUon made In the issue, to the peti- 


tioner and the petitioner accepted the 
same. 

7. The revision petition is accordingly 
ordered. 

Order accordingly. 


AIR 1970 MADRAS 510 (V 57 C 150) 
M. ANANTANARAYANAN. C. J. AND 
NATESAN. J. 

Mohamed Mansour, Appellant v. N. 
Abdul Cader alias Ibrahim and another. 
Respondents. 

Special Appeals (Civil) Nos 421 and 422 
of 1964 D/- 21-1-1969. from decree of Tri- 
bunal. Pondicherry D/- 14-4*1964. 

Civil P. C. (190$). S. 9 — Jurisdiction — * 
Arts. 59 and £9 of Procedure Code of 
Pondicherry — Fraud during liquidation 
proceedings on Foreign Court having juris- 
diction — ; Fraud part of affairs of firm be- 
fore its liquidation — Proper forum for 
seeking redress is Foreign Court homolo- 
gating liquidation or its successor court — 
^urt of domicile will not exercise juris- 
diction over matters which earlier were 
the subject of proper decision by a Foreign 
Court. (Para C) 

N. Arunachalam. for Appellant V, 
Thvagarajan for K. Baja Alvar. C A. Md. 
Ibrahim and bL Kbaja Mohideen. for Bos- 
pondenta 

A^ANTANARAYANA^. C. J.t Though 
these special appeals instituted by 
virtue of our jurisdiction over the 
Tribunals at Pondicherry, Involve 
only a short preliminary issue, the matter 
is not without some degree of Interest. 
Very briefly stated, the appeals before us 
are W the second wfe and her son of a 
certain Abdul Hamid (deceas^) who was 
a partner In a finn with extensive transac- 
tions. As will be clear from the judgment 
of the Superior Court of appeal at Pondi- 
cherry. the action related to the alleged 
purchase of certain sovereigns made in May 
1950, and it was establish^ that the funds 
realised by this, namely, 873,000 paistres, 
had been paid to the Saigon shop, after 
advance deductions in the account of the 
shop at HanoL 

2. Upon the facts of this alleged claim, 
which was. basically, a claim that the 
moneys of this transaction had been 
fraudulently suppressed in the liquidation 
proceeding admittedly homologated by the 
Court at Hanoi, the Tribunal of First In- 
stance (Commerce) at Pondicherry came to 
the conclusion that the Pondicherry Court 
had no jurisdiction and that the present 
parties must seek further redress in the 
Court which homologated the liquidation 
proceedings at Hanoi alone. 

3. Aggrieved by this Judgment, the 
present parties preferred an app^ to the 

GM/EN/C882/69/NNH/P 



1970 Mohd. Mansour v. 

Superior Court of Appeal at Pondicherry. 
In the judgment of that court, the facts 
have been set out at some length. After 
stating the facts, the learned Judges of 
that court observed that the dispute was 
with regard to the transaction of purchase 
of sovereigns involving a ' considerable 
Sinn, which occurred during the existence 
of the company which- subsequently suf- 
fered liquidation. This transaction ought 
to have been placed ^before the court 
seized of the liquidation proceedings, and 
should have formed part of the subject- 
matter of those proceedings. If, as con- 
tended by the present parties, there was 
a fraudulent concealment in that respect, 
the matter fell within the exclusive juris- 
diction of the Tribunal at Hanoi. The 
Superior Court of Appeal also referred to 
Art. 33 of the Bye-laws of the company, 
which explicitly states that all disputes 
arising between the partners during the 
existence of the company, or in the course 
of the liquidation operations connected 
with the affairs of the Company, must be 
submitted to the Tribunal within whose 
jurisdiction the head office of the company 
is situate: here, admittedly, Hanoi The 
appeal was dismissed, and these related 
Special Appeals have now been filed be- 
fore us, one appeal from the main judg- 
ment of dismissal itself, and another from 
the ancillary judgment vacating the stay 
order in regard to garnishee proceedings 
obtained by the appellants. 

4. We have carefully considered the 
arguments of the learned coxmsel (Sri 
Arunachalam), for invoking our jurisdic- 
tion, Learned counsel sought to contend, 
at one stage of the arguments that it is 
not clear that the liquidation court at 
Hanoi is now functioning as a successor 
Tribunal to the Tribunal originally seized 
of the liquidation proceedings, or that it 
is accessible to pailies. But he was un- 
able to produce any authoritative material, 
on which we could accept such averments. 
Normally, whatever might be the politi- 
cal exigencies of the foreign State wherein 
the Court is situate, we must assume that 
there has been a continuity of the judi- 
cial administration unimpaired, and that 
the successor court if any.' will exercise 
the same jurisdiction and recognise those 
matters concerning which a predecessor 
court might have exercised a judicial func- 
tion or power. We have no reason what- 
ever to assume that this continuity of the 
judicial administration has been irretriev- 
ably impaired or broken, in the present 
instance. The other arguments of Sri 
Arunachalam are briefly these. Firstly, 
he contends that the balance sheet filed in 
the liquidation court which has been pro- 
duced before us. ex fade shows a fraudu- 
lent concealment in respect of the transac- 
tion relating to this purchase of sovereigns. 
Actually, according to him. the widow and 
the son had no knowledge of these tran- 
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sactions for a considerable time after the 
death of Mr. Abdul Hamid, and they di&- 
covered the facts only after an interval 
of about seven years, when they prompt- 
ly instituted the proceedings. These 
averments are denied by the respondents. 
But the argument of learned counsel for 
the appellants is that this fraud, which is 
ex fade evident, will clothe us with the 
requisite jurisdiction to investigate the 
matter, though the liquidation proceedings 
were completed before the Hanoi court. 
The second argimient is that, conceivably, 
Arts. 59 and 69 of the Code Procedure 
Civile, which was the statute then being 
applied to this matter by the Court at 
Pondicherry, will justify the interpreta- 
tion that we have the necessary jimisdic- 
tion. 

5. We have carefully examined both 
these arguments and we are quite unable 
to accept them. As regards the first argu- 
ment, it is clearly falladous, for it amounts 
to an invitation to exercise our jurisdic- 
tion by assuming the facts, when the facts 
themselves have been denied. We must 
here record it as the contention or defence 
of the respondents that, according to their 
case, there was no fraud or fraudulent con- 
cealment. The relevant facts were taken 
note of in the liquidation proceedings, or 
were available for scrutiny in the record, 
and must therefore be held to have been 
adjudicated upon in the comrse of the 
homologation. We are quite imable to see 
how we can first proceed into controvert- 
ed facts of that nature, assuming our 
jurisdiction, and then exerdse a jurisdic- 
tion which clearly we do not possess. The 
argument has therefore, to be repelled. 

6. As regards Arts. 59 and 69 of the 
Procedure Code of Pondicherry, a scrutiny 
of these articles (translated text) shows 
that they relate only to the ordinary ex- 
ercise of jurisdiction, by a court of the 
domicile of the defendant so long as the 
'commercial societies’ are in existence. 
The present argument of Sri Arunacha- 
lam is that rule may not apply, where the 
sodeties have ceased to exist. Such an 
argument could conceivably have some 
force, if the proceeding relates to transac- 
tions which arose subsequent to the liqui- 
dation, as between the erstwhile partners. 
But, in the present case, the transactions 
were admittedly part of the affairs of the 
firm which went into liquidation before 
the liquidation proceedings, and were 
comprised, or should have been comprised, .. 
in the accounts and records of the firm, 
which were the subject of scrutiny by the 
court of liquidation. If a fraud had been 
practised on that court, as averred, obvi- 
ously the parties aggrieved by the fraud 
would have to seek redress in that court, 
for reopening the liquidation proceedings, 
and getting the necessary relief. We find 
from the Commentary of Dallaz that this 
Is the proper interpretation of Arts. 59 and 
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69. and that those Articles do not lustily 
any view that the court of domidle will 
exercise a iunsdicUon over matters which 
were the subiect of proper decision earlier 
by a Foreign court We must reiterate 
that we have no means wiiatever for as- 
suming that the court at Hanoi is inac- 
cessible. that it does not function as a 
successor court or that its decision cannot 
be exercised We must also record that it 
is the specific case of the respondents that 
the court of Hanoi possesses the necessary 
jurisdiction. If for any reasort the ap- 
pellants seek redress in that court, and 
find that the court is not accessible by 
reasonable means or efforts, or that no 
recognition can be obtained in that court 
vilth regard to proceedings of a predecessor 
Tribunal of this character, then it will be 
time enough for the appellants to initiate 
fresh steps for such legal reme^es as they 
are advised to pursue, and as may be 
available in law, including Private Inter- 
national Law. 

7. With these remarks in clarification, 
the special appeals are disrnissed No 
order as to costs. 

8. We desire to record that the first 
appellant does not press the appeals and 
hence, that, as far as he is concerned, both 
the appeals are dismissed as not pressed 
by him. 

C M. F. 8462 to 846S and 10730 and 
30731 of 1966 are ordered. 

Appeals dismissed. 


Am 1970 MADRAS 512 fV 57 C 151) 
K. N. MUDALIYAR. J. 

In re. Srinlvasan and another, Peti- 
tioners. 

Criminal Revn. Case No. 407 of 1963 
and CrL Revn. Petn. No 401 of 1968. D/- 
3-10-1969 ag^nst Judgment of Di^ 
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Magistrate fJ.) First Class, TlnidurapalU, 
D/- 27-3-1968. 

Criminal P. C. fl898). Section 510 — 
Report of Chemical Examiner etc, — Re- 
port used a.s evidence to convict accused 
— No oral evidence given by analyst — • 
No opportunity to accused to cross-exa- 
mine analyst — Infirtnity EufCiient to 
vitiate conviction. (Para 1) 

Fyzee Mahmood. for Petitioners: K. B. 
Natarajan. for ^blic Prosecutor, for 
State. 

ORDER j — Mr. Fyzee Mahmood. ap- 
pearing for accused 1 and 3 in this revi- 
sion petition argues that the contraband 
in this case, namely. M Os Nos. 1 to 7 
contained brandy is not proved in the 
court of the trial Magistrate, although the 
appellate Court has acted upon the report 
of analysis by the Assistant Director and 
Assistant Chemical Examiner to Govern- 
ment for Excise and Prohibition. The 
appellate Court has erred in acting on this 
document without giving opportunity to 
the accused to cross-examine the concern- 
ed witness on the relevant report The 
appellate court proceeded on the footing 
that M Os. 1 to 7 contained brandy, a 
prohibited llQuor. This has got to be 
proved by the author of the analvris 
report by giving evidence and marking 
the said document. Ihls Infirmity alone 
vitiates the conviction of the petitioners. 

I set aside the conviction of the pctitionere 
and the sentences imposed on them and 
direct retrial of the case It Is open to 
the petitioners at the conclusion of their 
retrii to raise their contentions both on 
facts and law for their acquittal 

Revision allowed. 


END 
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that finding is amply supported, by die 
evidence on record. Consequently, I see no 
justification for interfering with that find- 
ing which looks to be proper and soimd. 
As a result, I decline the reference on 
upholding the order of the Sub-Divisional 
Jilagistrate, 

Eeferehce rejected. 


AIR 1970 MANIPUR 81 (V 57 C 25) 

R. S. BINDRA, J. C. 

Subedar Major Birakumar Singh, Petitioner 
V. Sagolsem Mera Singh, Respondent. 

Civil Revn. Case No. 10 of 1968, D/- 
10-3-1970, from order of Munsiff in, Im- 
phal, D/- 29-2-1968. 

Civil P. C. (1908), Order G, Rule 17 — 
Amendment of plaint — Suit for eviction of 
trespasser from land belonging to Associa- 
tion — Amendment application to incorpo- 
rate in plaint history of Association and de- 
tails of acquisition of land by it from Gov- 
y emment — By proposed amendments neither 
new case nor new cause of action would 
be introduced — Rejection of amendment 
on ground that it would change basic struc- 
ture of suit held not proper — AIR 1967 
SC 96, Rel. on. _ (Para 6) 

Cases Referred: Cluonological Paras 

(1967) AIR 1967 SC 96 (V 54) = 

1966-1 SCR 796, A. K. Gupta and 
Sons Ltd. v. Damodar Valley Corpo- 
ration 5 

L. Nandakumar Singh, for Petitioner; S. 
Somorendra Singh, for Respondent. 

ORDER: This revision petition by Sube- 
dar Major Birakumar Singh is directed 
against the order dated 29th February, 1968 
by which Shri H. Jugeswar Singh, Munsiff 
in, Imphal, rejected his application for 
amendment of the plaint. It is contended 
that the Munsiff had gone wrong in not per- 
mitting the petitioner to amend the plaint. 
\ 2. The suit out of which this revision 

petition arises had been instituted by the 
petitioner in his capacity as^ President of 
Manipur Rifles Ex-servicemen’s Colony, here- 
inafter called the Association, and permission 
of the Court was secured in terms of Order 1 
Rule 8 of file Civil Procedure Code._ The 
prayer made in the suit was for eviction of 
the defendant-respondent S. Mera Singh 
from a piece of land described in the sche- 
dule appended to the plaint. It was alleged 
in Para 1 of the plaint that the members of 
the Association had chosen the plaintiff 
Birakumar Singh to file the suit in represen- 
tative capacity since they had all common 
interest in the subject-matter of the suit. In 
the next para it was pleaded that the Manipur 
Government settled SOO bighas of paddy 
land at Saiton under patta No. 55/229 B. T. 
to the Association in the year 1954 and that 
since then the members of the Association 
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had been in possession of that land against 
payment of revenue to the Government. 

By the amendment application the plain- 
tiff wanted to substitute Paras Nos. 1 and 2 
of the plaint on the plea that “through in- 
advertence certain facts have not been in- 
corporated in the plaint” and on the assertion 
“that the propose amendment will not 
change the character of the suit.” In sub- 
stance, what plaintiff wanted to state in the 
proposed Para No. 1 of the plaint was that 
in or about the year 1953 some members 
of the Manipur Rifles formed an Association 
under the name and style of “Manipur Rifles 
Ex-servicemen’s Association” with tiie object 
of looking after the affairs of the employees 
of the Mam'pur Rifles after their retirement 
from service, that the plaintiff is the Presi- 
dent of the said Association, and tlrat the 
members had selected him for filing the suit 
in a representative capacity. And in the pro- 
posed para 2 of the plaint tiie plaintiff want- 
ed to allege that the Association after its 
constitution moved the Government of Mani- 
pur for settlement of some land with it for 
the use of the members of the Association 
on their retirement, that the Government 
consequently settled 300 bighas of land at 
Saiton under patta No. 55/229 B, T. in 
favour of the Association and delivered pos- 
session to them, and that Association had 
been holding and possessing that land in the 
nature of trust for the members of the Asso- 
ciation and the Association had been paying 
revenue to the Government regularly. An- 
other fact which was meant to be stated in 
the proposed para 2 of the plaint was tliat 
the entire piece of land measuring 300 biglias 
is known as “Mam’pur Rifles E.x-servicemen’s 
Colony’. 

3. The learned Munsiff rejected the pray- 
er for amendment on the following grounds; 

(a) That in the original plaint it was .slated 
that Ex-servicemen’s Colony at Saiton had 
come into existence before the land was al- 
lotted by the Government, while in the pro- 
posed amendment it xvas stated that the 
Colony came into being after the land had 
been settled; 

(b) Tliat according to the tide of the suit 
the Ex-servicemen’s Colony is situate at Im- 
phal, that according to tiie proposed amend- 
ment it is located at Saiton, and that no 
amendment of the title of the plaint had 
been - asked for along with the amendment 
of paras Nos. 1 and 2 of the plaint; and 

(c) that in view of the amendments sought 
the character of the suit would be changed. 

4. Shri L. Nandakumar Singh urged 
vehemently for the petitioner that the trial 
Court had rejected the prayer for amend- 
ment without appreciating its nature or com- 
prehending the principles that govern flie 
applications made under Order 6, Rule 17 
or tiie Code. He submitted further that it 
was wrong for the Munsiff to hold that the 
proposed amendments would change the 
character of the suit I think this criticism 
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is completely valid and wholly jostified. The 
suit M filed by the Assodation through 
its representative for eviction of S. Mera 
Sin^ a trespasser, from a piece of land 
belonging to the Association. This basic 
structure of the suit would remain unchanged 
even if the amendments are allowed. The 
amendments only narrate the history of the 
Association and details of acquisition by it 
of the land measuring 300 bighas from the 
Government of Manipur. I think the learn- 
ed Munsiff completely went out cf his way 
in rejecting the prayer for amendmenL 

5. In a recent decision reported in A. E. 
Gupta V. Damodar Valley Corporation, AlH 
1967 SC 98, the Supreme Court observed 
that the general rule governing the amend- 
ments of the pleadings is that a party is not 
allowed by amendment tn set up a “new 
case” or a “new cause of action", particularly 
when a smt on new case or cause of action 
is barred by time. But it is also well re- 
cognised, the Supreme Court observ’cd fur- 
ther, that where the amendment does not 
constitute the addition of a new cause of 
action or raise a different case, but amounts 
to no more than a different or additional 
approach to the same facts, the amendmeot 
will be allowed even after the expiry of the 
statutory period of limitation. The principal 
reasons that have led to this rule, the 
Supreme Court emphasised, ate, first, that 
the object of Courts and rules of proi^ure 
is to decide the rights of the 
not to punish them for their mistakes, and. 
secondly, that a party is strictly not entitlea 
to rely on the statute of limitation when 
what is sought to be brought in by the 
amendment can be said in substance to E>e 
already in the pleading sought to be amend- 
ed. The expressions "cause of action" and 
“new case" were also defined by the Supreme 
Court in the same judpnent. The expres- 
sion “cause of action”, it was held, to the 
present context does not mean “every fact 
which it is material to be provetl to entitle 
the plaintiff to succeed”, for if it were so, 
no material fact could ever be amended or 
added. Therefore, it was pointed out the 
erprestion for the purpose of ameodmeot 
only means, “a ne^v claim made on a new 
basis constituted by new facts”. Tlie expres- 
sion “new case” was defined to mean “new 
set of ideas”. 

6. Applying the aforemenHoned principles 
governing the amendment of the pleadings, 
1 see no escape from the conclusion that \jy 
the proposed amendments in the instant case 
neither a new case would be set up nor a 
new cause of action introduced. The ameod- 
ments only relate to most preliminary or 
elementary matters and the basic stiucturo 
ol the suit would not be affected by them. 
The suit as at present is, I may repeat, for 
‘the eviction of the defendant from a land 
which is claimed to be the p roperty of the 
As-sociaHon. and it shall continue to be so 
even after the amendments are introduced. 


The amendments, in other svords, would 
have no material bearing either on the real 
marten in controversy or on the final out- 
come of the dispute. 

7. As a result, I allow the iietition and 
direct the trial Court to permit the. Associa- 
tion to amend paras 1 and 2 of the plaint 
in the mapper prayed for. The plaintiff 

a also amend the title of the suit if he 
so inclined. I allow him permission to 
do so. The plaintiff shall get costs from 
the tespoodent. Advocates' fee Rs. 10/-. 

PetitioQ allowed. 


AIR 3970 MANIPDR 82 (V 57 C 28) 
R. S. BINDRA, J. C. 

Md. Hasamad Mia, Petitioner v. The 
State (Union Territory of Manipur). Res- 
pondent, 

Criminal Mise. Appln. No. 42 of 1970, 
D/-15-7-1970. 

(A) ConstitutioQ of India, Arts. 134(1) 
(c) and 136(1) — Point of law not anmed 
before High Court — Cannot be raised for 
first time before Snpreme Conrt in appeal 
nnder ArL 134(1) (c) thongh it can be 
raised in appeal nnder Art. 136(1) — High 
Conrt cannot grant certificate for uraintf 
the point not arened beiore It. (Para C) 

(B) Constitnlioo of India, Art. 134(1) (e) 
— Leave to appeal — Power to eraot Cer- 
tificate — Nature and exercise of. 

The matter of Issuing certificate b 
•within the discretion of the High Court. 
TTie power to grant certificate has to be 
cxerdsed after considering what difficult 
questions of law or principle are involved 
in the case which require further consi- 
deration by the Supreme Court. The High 
Court would be justified in issuing the 
Certificate only if some "substantial Ques- 
tion of law or principle” is involved for 
consideration on the part of the Supreme 
Court. But certificate caimot be granted 
only for the reason that the Supreme 
Court may assess whether the penalty of 
death or the alternative sentence of life 
imprisonment was the proper sentence to 
pass in a particular case. Ca^ law discus- 
sed. (Paras 4. 7) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 722 (V 52) - 
1965 (1) Cri LJ 641. State of Maha- 
rashtra V. hfayer Hans George I 

(1965) AIR 1965 SC 1467 (V 52) - 
1965 (2) Cri LJ 539. Babu v. State 
of U. P. 3, I 

(1961) AIR 1961 SC 196 (V 48) - 
1961-1 SCR 779, Sudhansusekhar 
V. State of Orissa 6 

0961) AIR 1961 SC 647 (V 48) - 
I9ri.,t SCR 297. Alembic ChenJ- 
cal Works Ltd, v. Workmen ^ 
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(1961) AIR 1961 SC 928 (V 48) = 

1961 (2) Cri LJ 24, Bhagwati 
Saran v. State of TJ. P. 6 

(1960) AIR 1960 SC 882 (V 47) = 

1960 Cri LJ 1246, Hand Lai Misra 
V. Kanhaiya Lai Misra 2 

(1959) AIR 1959 SC 1118 (V 46) = 

1959 Cri LJ 1368, Narayandas v. 

State of W. B. 6 

(1957) AIR 1957 SC 389 (V 44) = 

1957 Cri LJ 567, State of Bihar v. 

Ram Naresh Pandey 2 

(1957) AIR 1957 SC 469 (V 44) =■ 

1957 Cri LJ 583, Jumman v. State 
of Punjab 2 

(1956) AIR 1956 SC 181 (V 43) = 

1956 Cri LJ 345, Baladin v. State 
of U. P. 4 

(1956) AIR 1956 SC 411 (V 43) = 

1956 Cri LJ 801, Sunder Singh v. 

State of U. P. 4 

£1955) AIR 1955 SC 65 fV 42) = 

1955 SCR 941, Dhakeswari Cotton 
Mms Ltd. V. Commr. of L T. W. 
Bengal 2 

(1954) AIR 1954 Bom 206 (V 41) = 

1954 Cri LJ 576, Jairam v. State 
of Bombay 6 

(1950) AIR 1950 SC 188 (V 37) = 

1950 SCR 459, Bharat Banlr Ltd. 

V. Emploj^ees of Bharat Bank 
Ltd. 3 


A Nilamani Singh, for Petitioner. 

ORDER: — This is an application by Md. 
Hasamad Mia, condemned to death, under 
sub-clause fc) of Cl. (1) of Art. 134 of the 
Constitution for a certificate that the pre- 
sent case is a fit one for appeal to the 
Supreme Court. In the application as ori- 
ginally presented through the Jail only 
questions of fact bearing on the apprecia- 
tion of evidence led in the case were 
relied upon in support of the prayer for 
the certificate. However, after this Court 
had appointed Shri A. Nilamani Singh, 
Advocate, as amicus curiae, to help the 
Court in deciding the application that Ad- 
vocate presented a new set of grounds in 
justification of that prayer. Since it was 
stated at the bar that tlie original applica- 
tion had not been prepared by the prisoner 
v/ith competent legal aid, I have decided 
to take into consideration the supple- 
mentary grounds while adjudging the 
merits of the application for certificate. 
In the supplementary grounds a question 
of law raised is that the learned Sessions 
Judge had not taken the statements made 
by the prosecution witnesses before the 
Committing Magistrate, and which state- 
ments are in contradiction to their aver- 
ments made at the trial, as constituting 
substantive piece of eiddence. 

2. Relying on the piindples enunciated 
in State of Bihar v. Ram Naresh Pandey, 
AIR 1957 SC 389; Jumman v. State of Pun- 
jab, AIR 1957 SC 469: Nand Lai Ivlisra v, 
Kanhaiya Lai kCsra, AIR 1960 SC 882 and 
Ailembic Chemical Works Co.. Ltd. v. 


Workmen. AIR 1961 SC 647, Shri Nila- 
mani Singh strenuously canvassed for the 
applicant that it is open to an aggrieved 
party to pray for certificate if he has a 
point of law to urge before the Supreme 
Court even though that point had not 
been agitated before the High Comt when 
the appeal was argued. Undoubtedly, the 
Supreme Court held in the cases cited that 
a pure point of law can be permitted to 
be argued before it even if it had not been 
urged _ before the High Court. However, 
that view was taken and subsequently re- 
iterated by the Supreme Court only in 
respect of appeals instituted on special 
leave granted under Art. 136(1) of the 
Constitution. But I think the analogy of 
Art. 136(1) cannot be legitimately availed 
of for interpreting sub-clause (c) of Arti- 
cle 134(1). 

Clause (1) of Art. 136 enacts that not- 
withstanding anything contained in Chap- 
ter IV, Part V, of the Constitution, the 
Supreme Court may. in its discretion, 
grant special leave to appeal from any 
judgment, decree, determination, sentence 
or order in any cause or matter passed or 
made by any Court or tribimal in the 
territory of India. Sub-clause (c) of Arti- 
cle 134(1), on the other hand, provides 
that an appeal shall lie to the Supreme 
Court from any judgment, final order or 
sentence in a criminal proceeding of a 
High Court in the territory of India if the 
High Court "certifies that the case is a 
fit one for appeal to the Supreme Court.” 
Obviously, the Supreme Court is given a 
completely free hand in granting special 
leave to appeal under Art. 136 of the Con- 
stitution, while the High Court can issue 
the certificate under Cl. (c) of Art. 134 (1) 
if "the case is a fit one for appeal to the 
Supreme Court.” Moreover, the exact 
scope of the two constitutional provisions 
has been almost precisely defined by the 
Supreme Court in a large number of judi- 
cial pronouncements made by it, and this 
Court is bound in terms of Art. 141 of the 
Constitution by the interpretation placed 
by the Supreme Court on those provi- 
sions. 

As early as in October 1954, the 
Supreme Court held in the case of Dhake- 
Ewari Cotton Mills Ltd. v. Commr. of In- 
come-tax West Bengal, AIR 1955 SC 65. 
that it is not possible to define with any 
precision the limitations on the exercise 
of the discretionary jurisdiction vested in 
the Supreme Court by the constitutional 
provision made in Art. 136, that the limi- 
tations, whatever they be, are implicit in 
the nature and character of the power it- 
self. that it being an exceptional and over- 
riding power, naturally it has to be ex- 
ercised sparingly and with caution and 
only in special and extraordinary situa- 
tions, and that beyond that it is not pos- 
sible to fetter the exercise of this power 
by any formula or rule. The Supreme 
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Court observed further that all that can 
be said is that the Constitution having 
trusted the wisdom and good sense of the 
Judges of the Supreme Court in this 
matter, that itself is a sufiicient safeguard 
and guarantee that the power will only be 
used to advance the cause of justice, and 
that its exercise will be governed by well- 
established orinaples which govern the 
exercise of overriding constitutional 
powers. 

Another pertinent proposition laid in 
that case was that it is "plain that when 
the Court reaches the conclusion that a 
person has been dealt with arbitrarily or 
that a Court or Tribunal has not given a 
fair deal to a litigant, then no technical 
hurdles of any kind like the finality of 
finding of facts or othervrise can stand in 
the wav of the exercise of this special 
power because the whole intent and pur- 
pose of the article is that it is the duty of 
the Supreme Court to see that Injustice is 
not perpetuated or perpetrated by deci- 
sions ol Courts and tribunals because cer- 
tain laws have made the decisions of those 
Courts or tribunals final and conclusive.” 

3. It follows from these observations 
that the pov.ers given bv Art I3C are ui 
the nature ol special or residuary powers 
which are exercisable outside the purview 
of the ordinary law relating to appeals, 
and in cases where needs of justice demand 
interference by the Supreme Court of the 
land. The Article is worded in the \videst 
possible terms and it apparently vests in 
the Supreme Court a plenary jurisdiction 
in the matter of entertaining and hearing 
appeals, by grant of special leave, against 
any kind of judgment or order made by a 
Court or tribunal in any cause or matter 
and the powers could be exercised in spile 
of the specific provisions for appeal con- 
tained in the Constitution or other laws. 
Tersely put, the Constitution does not for 
the best of reasons choose to fetter or or- 
cumscribe the powers exercisable under 
Art 136(1) in any way. That there is real 
and palpable difference in the scope of 
Art 136(1) and sub-clause fc) of Art. 134 
(1) was made clear by the Supreme Court 
In the case of Babu v. State of Uttar 
Pradesh, AIR 1965 SC 1467. where it was 
held that under Art. 134(1) (c) the 
Supreme Court has not been made an ordi- 
nary Court of Criminal Appeal and the 
High Courts should not by the certificates 
attempt to create a jurisdiction which was 
not intended, that the High Courts should, 
therefore, exercise their discretion spar- 
ingly and with care, that the certificate 
should not be granted to afford another 
hearing on facts unless there is some error 
of a fundamental character, and that the 
High Court "should not overlook that 
there is a further remedy by way of 
special leave which may be invoked in 
cases where the certificate is refused.” 


These observations of the Supreme 
Court leave no room lor doubt on the 
point that the circumstances which should 
weigh with the High Court in issuing the 
certificate under Art. 134(1) (c) are funda- 
mentally different from those which may 
influence the Supreme Court in granting 
special leave to appeal under Art. 136|1) 
in exercise of its unfettered authority to 
exercise ludicial superintendence over the 
Courts and tribunals in the realm. It was 
held in the case of Bharat Bank Ltd. v. 
Employees of Bharat Bank Ltd., AIR 1950 
SC 188. that the opening non obstante 
clause of Art 136 emphasised the fact that 
the power there conferred overrode the 
limitations contained in the previous Arti- 
cles on the Court’s power to entertain ap- 
peals. As the word ‘'finaT’ is not used in 
Art 136(1) to qualify the words "Judg- 
ment. Orders, etc ”. the Supreme Court has 
power in appropriate cases to grant special 
leave even in respect of interlocutory 
orders, which obviously cannot be done by 
the High Court under Art 134 (1) (c). 


Consequently. I have no difficulty in re- 
pelling the contention of Shri HilamanI 
Singh that since the Supreme Court can 
permit a pure question of law to be 
argued while hearing an appeal instituted 
on special leave granted under Art. 136 
(1). the High Court is bound to grant a 
certificate under Art 134 (1) fc) onco a 
questjon of law is said to arise for deter- 
mination. 

4. This takes me to determine what 
principles should be kept in view while 
dedding a prayer made for a eerllfiMte 
under Art. 134(1). The sub-clause (c) is 
worded: 'll the High Court certifies that 
the case is a fit one for appeal to the 
Supreme Court.” Apparently, the matter 
of issuing certificate is within the discre- 
tion of the High Court. It was. however 
held in the case of Baladin v. State of 
Uttar ^adesh. AIR 1956 SC 181. that the 
word ''certifies” is a strong word and that 
It indicates that the High Court must 
bring its mind to bear on the question 
and. as in ill cases of judicial orders and 
certificates, the reasons for the order must 
be apparent on the face of the order itseli 
The Supreme Court, it was emphasised, 
must be in a position to know, first, that 
the High Court has applied its mind to the 
matter and not acted mechanically, and. 
secondly, exactly w'hat the High Court’s 
difficulty is and exactly what question of 
outstanding difficulty or importance the 
High Court feels the Supreme Court ought 
to settle. 


Another relevant observation made In 
the same case was that a certificate can- 
not be granted under Cl. (c) if the High 
Court is in doubt about the facts and that 
If there isdoubt in themindsof the Judges 
about the facts, their duty Is to acquit 
The Judges cannot convict, the Supreme 
Court pointed out. and then Issue a certi- 
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ficate because they cannot make up their 
minds about the facts. It is abundantly 
clear from these observations of the 
Supreme Court that the grant of a certi- 
ficate under Cl. (c) is not a matter of 
course and that the power has to be ex- 
ercised after considering what difficult 
questions of law or principle are involved 
in the case which require further consi- 
deration at the hands of the Supreme 
|Court. In the case of AIR 1965 SC 1467, 
the_ Supreme Court held that the power 
which is granted to the High Court is no 
doubt discretionary but in view of the 
word "certifies” it is clear that such power 
must be exercised vrith great circumspec- 
tion, sparingly, and only in a case which 
is really fit for appeal. 

It was observed further that the Con- 
stitution does not contemplate a criminal 
jurisdiction for the Supreme Court except 
in the two cases covered by sub-clauses 
fa) and (b) of Article 134 (1) which 
provide for appeals as of right and that 
consequently the High Court before it 
certifies the case must be satisfied that it 
involves some substantial question of law 
or principle. It has been pointed out 
more than once by the Supreme Court 
that it is not an ordinary Court of Cri- 
minal Appeal and that the High Court 
should not by issuing certificate attempt 
to create a iurisdiction which was not 
Intended. AIR 1956 SC 411. Sunder Singh 
V. State of Uttar Pradesh, is an authority 
for the proposition that ordinarily in a 
case which does not involve a substantial 
question of law or principle in an affirm- 
ing judgment the High Court would not 
be justified in granting a certificate under 
'sub-clause (c) of Article 134 (1) of the 
Constitution. Therefore, the conclusion 
that follows is that this Court would be 
justified in issuing the certificate only if 
some "substantial question of law or 
principle” is involved for consideration 
on the part of the Supreme Coiurt. 

5. I have mentioned above that in the 
original application for certificate _ only 
questions relating to the appreciation of 
evidence were raised. However, it is 
settled beyond dispute that ordinarily the 
Supreme Court will not convert itself into 
a third Court of fact in criminal cases. 
Hence, I do not see any valid justification 
for the prayer to issue a certificate for 
reappraisal of the facts on the part of the 
Supreme Court with the object of deter- 
mining whether the charge of murder had 
been clearly brought home to the appli- 
cant on the basis of the material on re- 
cord. A perusal of this Court’s judgment 
dated 6-2-1970 would bring out that not 
much of argument was raised on the ques- 
tion of the guilt of the accused. The only 
point seriously debated in the Court was 
whether the capital sentence was justified 
under the circumstances proved in the 
case. In an application for certificate 
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trader sub-clause (c) the High Court is 
solely concerned with the question whe- 
ther on the judgment given by it any 
question of law or principle arises requir- 
ing an authoritative interpretation by the 
Supreme Court. Since the question of 
conviction was not challenged in a serious 
manner when the present case was argued 
in this Court, I cannot persuade myself to 
grant the certificate on the footing that 
there was not enough of material to justify 
the verdict of guilty. 

6. The question of law raised in the 
supplementary grounds was not pressed 
when the appeal was argued, nor it had 
even been mentioned in the grounds of 
appeal^ in the manner it is now sought to 
be raised. The only relevant ground 
stated in the memorandum of appeal was 
that the trial Court "gave undue credence 
to the witnesses though they had given 
contradictory and inconsistent statements 
before the Police, Committing Magistrate 
and the Court of Session.” The point 
now emphasised is that "the evidence 
given under Chapter VIU in the Commit- 
ting Magistrate’s Court has not been 
treated as substantive evidence to con- 
tradict and discredit the prosecution wit- 
nesses in the Sessions Court by reason of 
the non-compliance with Section 288, Cri- 
minal P. C.” The two points, one raised 
in the memorandum of appeal and the 
other set out in the supplementary 
grounds, are of completely different 
nature. Therefore, the latter point can 
properly be described as a point taken for 
the first time in the application for certi- 
ficate. 

However, it is the settled practice of the 
Supreme Court that normally it will not 
allow a new point to be raised before it 
for the first time. Reference in this con- 
nection is invited to the case of Narayan- 
das v. State of West Bengal, AIR 1959_ SC 
1118: Sudhansuselchar v. State of Orissa, 
AIR 1961 SC 196 and Bhagwati Saran v. 
State of U. P., AIR 1961 SC 928. The 
High Court of Bombay held in the case 
of Jairam v. State of Bombay, AIR 1954 
Bom 206, that in an application for leave 
to appeal to Supreme Court, a new point 
the decision of which would depend upon 
the questions of fact "which were not 
placed before the High Court whose order 
is sought to be appealed, cannot be allow- 
ed to be raised for the first time. There- 
fore, the legal point mentioned in the sup- 
plementary grounds for the first time can- 
not be raised before the Supreme Court 
for the first time. Nor do I think that that 
point is of any substantial importance. 
'The verdict of guiltv' haring not been seri- 
ously challenged in this Court, it may be 
presumed that the point now sought to be 
raised has been adopted only to strengthen 
the case for a certificate. However, no 
Court can permit itself to be dodged in 
that manner. 
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7. The last point which reauires deter- 
mination is whether the certificate can be 
granted on the basis that the proper sen- 
tence to award in the case was one of im- 
prisonment for life and not the capital 
penalty. In the supplementary grounds it 
is admitted that "in pnndple the question 

of awarding sentence is a matter 

of discretion of the Trial and Confirming 
Courts and there are no hard and fait 
rules for the exercise of such discretion 

” Apart from that admission we 

have the authoritative pronouncement of 
the Supreme Court in the case of State of 
Maharashtra v Mayer Hans George. AIR 
1965 SC 722, that "It is the settled rule of 
the Supreme Court that it would not in- 
terfere wnh the sentence passed by the 
Courts below unless there is an iUegalily 
in it or the same mvolves any question of 
principle ” Consequently. I am reluctant 
to grant certificate only for the reason 
that the Supreme Court may assess whe- 
ther the penalty of death or the alterna- 
tive sentence of bfe imprisonment was the 
proper sentence to pass in the prcaent 
case. 

8. No other point was argued in sup- 
port of the prayer for certificate. 

9. As a result, the application fails and 
b dismissed. 

Application dismissed. 
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R. S BINDRA, J. C 
Yumnam Amudombi Singh and another. 
Appellants v. Chabungbam Maipak Smgh 
and others. Respondents. 

Mise Civil Appeal Case No. 1 of 1969. 
ri/-15-6-1970 against Order of Sub. J., 
Manipur, D/-S-1-1969. 

(A) Civil P. C. (I jO!*). S. 47 — Questions 
to be con.sidcred by executing Court — 
Validity of decree — Question as to. can 
be raised only on the ground that Conrt 
passing decree lacked inherent jurisdic- 
tion as to subject-matter or over parties 
arrayed before It AIR. 1954 SC 340 and 
AIR I9C2 SC 199, Rel. on. fPara 7) 

(D) Co-operative Societies — Assam Co- 
operative Societies Act (1 of 1930). S. 63 
Jurisdiction of Registrar to entertain 
disputes — Registrar can entertain dis- 
putes concerning such properties U it 
touches basiDcss of society. 

The decision whether a dispute can be 
referred to the Registrar does not depend 
cm whether it relates to money transac- 
tion or immovable property, but rests on 
whether that dilute is "touching the busi- 
ness of the regi^ered sodety” — There- 
fore the Registrar has jurisdiction to 
decide dispute relating to title or right 
over immovable properly if such dispute 
touches business of the sodety. 
(Taras 3. 9) 


C. M. Singh (Bindra J. C.) 

(a Civil P. a (1908). S. 47 — Execu- 
tion proceedings — Objection as to defect 
In plaint or application cannot be raised. 

Objection as to the defect in the form 
of application or filing of plaint cannot be 
rais^ for the first time in the executing 
Court as such objection merely relates to 
a matter of form and is not one indicating 
lack of inherent jurisdiction in the forum 
seized of the case. (Para 10) 

(D) Co-operative Societies — Assam Co- 
operative Soueties Act (1 of 1950) (as ex- 
tended to Manipur). Ss. 85 and 100 — 
Manipur Co-operative Societies Rules 

(1959). R. 61. Form No. 5 — Reference^ of 
dispute by society to Registrar — Signing 
of by Chairman and Secretary of Society 
by adopting form 5 is not in contraven- 
tion of S. 85 or O. 29. R- 1 — Civil P. C. 
(1908). O. 29. R. L (Para lOA) 

Cases Referred ; Chronological Paras 

(1962) AIR 1962 SC 199 (V 49) “ 

1962-2 SCR 747. Hiralal v. Kali 
Nath 7. 8 

(1954) AIR 1954 SC 340 (V 41) - 
1955 SCR 117. Kiran Singh v. 
Chaman Paswan 7. 8 

R K Manisana Singh, for Appellants; 
Y. Imo Singh, for Respondents. 

JUDGMENT: — In this Execution First 
Appeal the legality and the validity of 
order dated Sth of January 1969 passed 
by Shri M C. Roy, Subordinate Judge, 
Manipur, by which he accepted the ob- 
jections of the respondents under Sea 47 
of the avil P. C., hereinafter cal ed the 
Code, against the execution appbeatton 
filed by the appellants is challenged. 

2. The facts bearing on the appeal are 
not much in dispute. On 21-3-19C8 the 
present appellants petitioned the Registrar 
of the Co-operative Societies, Manipur, for 
arbitration between themselves and the 
respondents herein respecting the dispute 
arising out of an agreement dated 17-8- 
1967. That agreement was made between 
the appellants Y. Amudombi Singh and 
Ch. Ibohal Singh, respectively the Chair- 
man and the Secretary of the Managing 
Committee of Kharungpat Lamjaokhong 
Khong Ahanbi Fishing Co-operative Socie- 
ty Limited, hereinafter called the Society, 
and the respondents. The agreement was 
in regard to the enjoyment of the sub- 
fishery called Soirel forming part of 
Kharungpat Fishery No. 16-1 for the period 
1-4-1967 to 31-3-1968. The reliefs claim- 
ed were for the recovery of balance lease- 
money. immediate cessation by the res- 
pondents of the enjoyment of the sub- 
fishery and vacating the possession there- 
of ^ and for future mesne profits. The 
claim made on behalf of the Society was 
resisted on various grounds. By his award 
dated 24-7-1963 the Registrar decreed a 
sum of Rs. 4.950/- in favour of the Sodety 
and directed that the amount should bo 
paid by the respondents within two 
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months. The respondents were ordered, 
in addition, to cease enjoying the sub- 
fishery forthwith and to deliver the vacant 
possession thereof to the Society. 

On the basis of that award the decree- 
holders made an execution application in 
the Court of the Subordinate Judge, Mani- 
pur. praying for delivery of possession of 
the sub-fishery. That prayer was opposed 
by the judgment-debtors (the respondents 
of t^ appeal) who filed objections under 
Section 47 read with Section 151 of the 
Code. They pleaded that the Registrar 
had no jurisdiction to make an award 
respecting immovable property and that 
the appropriate authority to which the 
decree-holders could approach for secur- 
ing vacant possession of the fishery 
was either the Deputy Commissioner or 
the Sub-Deputy Collector of the area con- 
cerned. The decree-holders, in their 
reply, controverted the validity of the 
legal objections raised by the judgment- 
debtors. 

3. The only point debated before the 
executing Court, as revealed by para 6 of 
the order imder appeal, was whether the 
part of the award "regarding cessation of 
the enjoyment of Soirel sub-fishery and 
vacating its possession by the judgment- 
debtors be (is?) executable or not.” 

The learned Subordinate Judge held 
that the Registrar lacked jurisdiction to 
decide a dispute respecting title to or right 
over any immovable- property, such as, 
sub-fishery, that the Registrar had been 
moved for giving the award not by the 
Society but by its Chairman and the 
Secretary, that the latter had no authority 
to do so in view of Section 85 of the Assam 
Co-operative Societies Act, 1949, herein- 
after referred to as the Act, as extended 
to Manipur, and that on account of these 
tw^o legal defects the award made by the 
Registrar respecting the sub-fishery is 
unexecutable. In para 8 of the order the 
Subordinate Judge happened to obse^e, 
obviously unintentionally _ that _ "In view 
of above finding and decision it is to be 
held tliat the decree as passed by the 
Registrar, Co-operative Societies, is with- 
out jurisdiction and as such a nullity, 
which cannot be acted upon in execution.” 
It may be recalled that the only point 
canvassed before the executing Court on 
behalf of the judgment-debtors was that 
the part of the award in regard to the 
delivery of possession of the sub-fishery 
to the decree-holders was invalid and that 
it was never the case of the judgment- 
debtors that the award was also invalid 
respecting the sum of Rs. 4.950/- decreed 
against them 

4. Aggrieved by the order of the Sub- 
ordinate Judge the decree-holders came 
up in appeal to this Court. 

5. It was commonly admitted by the 
parties’ counsel during the course of argu- 
ments that the judgment-debtors had re- 


linquished the possession of the sub- 
fishery in favour of the decree-holders 
after the impugned order was made by the 
executing Court and that as such there 
was no live dispute between the parties 
respecting that part of the decree How- 
ever. Shri Manisana Singh, representing 
the decree-holders, submitted that since 
the Subordinate Judge had held in para 
8 of his order that the whole of the de- 
cree was a nullity, it was necessary that 
this Court should give its verdict on that 
point to obviate any further dispute re- 
garding the executability of the money- 
part of the decree. Shri Y, Imo Singh, 
appearmg for the judgment-debtors, did 
not join issue with Shii Manisana Singh 
on that point and I think he was right in 
adopting that stand. 

6. The learned Subordinate Judge 
held that the decree to be a nullity on 
the double finding that the suit before 
the Registrar had been filed not by the 
Society but by its Chairman and the 
Secretary and that was in violation of 
Section 85 of the Act and Order 29, Rule 
1 of the Code, and, secondly, that in 
terms of Sections 63, 64 and 82 of the 
Act the Registrar has jurisdiction only to 
decide disputes relating to "financial mat- 
ters and recovery of dues” and that he 
has no jurisdiction "to decide the ques- 
tion regarding the title or right over im- 
movables as, for instance, the sub-fishery 
in the present case.” Shri Manisana 
Singh vehemently criticised these find- 
ings of the Subordinate Judge. He sub- 
mitted that an executing Court cannot go 
behind the decree and that it must take 
the decree as it stands and execute the 
same. Shri Manisana Singh was how- 
ever fair enough to concede that there is 
one exception to the broad proposition 
propounded by him it being that if the 
Court which passed the decree laclred in- 
herent jurisdiction respecting the matter 
in dispute then the decree shall be a 
nullity and the judgment-debtors entitled 
to raise an objection even before the exe- 
cuting Court. Shri Y. Imo Singh, oppo- 
site counsel, urged equally forcefully that 
it is open to the judgment-debtors to 
raise an objection in the executing Court 
if the decree suffers from any legal or 
other infirmities besides the lack of in- 
herent jurisdiction in the Court passing 
the decree respecting the subject-matter 
of dispute. Shri Y. Imo Singh, how- 
ever, could not cite any authority to sup- 
port that proposition. He undertook at 
the conclusion of the arguments to send 
some authorities to the Court after bring- 
ing the same to the notice of Shri Mani- 
sana Singh, but he failed to do so. There- 
fore, I am left to decide the fate of the 
appeal on the basis of arguments addres- 
sed in open Court 

7. Shri Manisana Singh cited two' 
Supreme Court authorities reported In 
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AIR 1954 SC 340. Kiran Singh v. Chaman 
Paswan, and AIR 1962 SC 199, Hira Lai 
V. l^U Nath, to support his propoation 
set out above. The two authorities lay 
down identical prindple though in the 
case of Kiran Singh. AIR 1954 SC 340 
the matter was examined in detail in the 
context of Sectiori 21 of the Code and 
Section 11 of the Suits Valuation AcL It 
was held in the case of Hira Lai, AIR 
1962 SC 199 that it is well settled that 
the objection as to local jurisdiction of a 
Court does not stand on the same footing 
as an objection to the competence of a 
Court to try a case. Competence ol a 
Court to try a case goes to the very root 
of the jurisdiction, and where it is lacking, 
it is a case of inherent lack of jurisdic- 
tion. On the other hand, it was added, 
an objection as to the local jurisdiction 
of a Court can be waived and that prin- 
ciple has been given a statutory reo^nl- 
tion by enactments like Section 21 of the 
Code. 

The validity of a decree can be chal- 
lenged in execution proceedings, the 
Supreme Court observed, onl^ on the 
ground that the Court which passed the 
decree was lacking in Inherent jurisdic- 
tion in the sense that it could not have 
seizin of the case because the subject 
matter was wholly foreign to its jurisdic- 
tion or that the defendant was dead at 
the time the suit had been instituted or 
decree passed, or some such other ground 
which could have the effect of rendering 
the Court entirely lacking in jurisdiction 
In respect of the subject-matter of the 
suit or over the parties to it. As a matter 
of fact. Shri Imo Singh alM placed reli- 
ance on these two authorities of the 
Supreme CoUrt but he was unable to 
indicate how they helped him in esta- 
blishing the proposition canvassed by him. 
The underlined word 'only’ used by the 
Supreme Court clinches the issue. The 
decree can be assailed at the execution 
stage only on the footing that the Court 
which passed it lacked inherent jurisdic- 
tion either in regard to the subject-matter 
or over the parties arrayed before it. 

" 8. An objection bearing on the ques- 
tion of jurisdiction can possibly fall In 
three categories, namely, pecuniary, terri- 
torial, or In respect of the subject-matter 
of the dispute, SecUon 21 of the Code 
enacts that no objection as to the place 
of suing shall be allowed by any appellate 
or revisional Court unless such objection 
was taken in the Court of first instance 
at the earliest possible opportunity and 
in all cases where issues are settled at or 
before such settlement, and unless there 
has been a consequent failure of justice. 
Section 11 of the Suits Valuation Act 
provides that notwithstanding anything 
contained in Section 578 of the Code 
fnow Section 99) an objection that a 
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Court which had no jurisdiction over a 
suit or appeal had exercised it by reason 
of overvaluation or undervaluation, should 
not be entertained by an appellate 
Court, except as provided in the section. 
These two statutory provisions were tho- 
roughly examined by the Supreme Court 
in the case of Kiran Singh, AIR 1954 SC 
340 and the proposition enundaled wa3 
that a decree passed by a Court without 
jurisdiction is a nullity, and that its in- 
validity can be set up whenever and 
wherever it is sought to be enforced or 
relied upon and even at the stage of exe- 
cution or even in collateral proceedings, 
but where the defect in jurisdiction is of 
a kind which falls within the saving pro- 
visions of Section 21 of the Code or Sec- 
tion 11 of the Suits Valuation Act, it can- 
not be raised except in the manner and 
subject to the conditions mentioned there- 
in. By this method of elimination as 
pointed bv the High Court, we are led 
to the conclusion that at the execution 
stage only an objection relating to the 
inherent lack of jurisdiction in the Court 
passing the decree can be rai^d and 
none else This is exactly what was held 
by the Supreme Court in the case of 
Hira Lab AIR 1962 SC 199 (supra). 

9. It is in the light of the aforemen- 
tioned principles of law that I proceed 
to determine the validity or otherwise of 
the decree made by the Registrar. Sec- 
tion 63 of the Act provides that any di^ 
pute touching business of a registered 
aocietv. other than a dispute regarding 
disciplinary action taken by a soaetv 
against an employee of the soaety. or of 
the liquidator of a society shall be refer- 
red to the Registrar for decision if the 
parties thereto are from among the cate- 
gories mentioned therein. Shri Y. Imo 
Singh did not contest the proposition 
that a dispute between a Society and its 
members can bo referred for arbitration 
to the Registrar. His only contention 
was that a dispute relating to immovable 
property cannot be referred to the Regis- 
trar in terms of Section 63. 

Howe^'e^, on plain reading of the Sec- 
tion it Is not possible to accept that con- 
tention. The section very unequivocally 
provides that any dispute touching buri- 
ness of a registered society shall be re- 
ferred to the Registrar. In other words 
If the dispute is touching the business of 
the Society and it is between the parties 
listed in the section, there is no alterna- 
tive but to refer the same to the arbitra- 
tion of the Registrar as is made clear by 
the verb 'shall' used In the section. There- 
fore. the decision whether a dispute can 
be referred to the Registrar under Sec- 
tion 63 will not depend on the fact whe- 
ther it relates to money transaction or 
immovable property, but will rest on the 
fact whether that dispute Is "touching 
business of the register^ Sodety." A 
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particular Society may legitimately under- 
take the business of -dealing in immove- 
able properties or running of cinema 
houses. In reference to such business, a 
dispute may and can arise between -the 
Society and members thereof respecting 
immovable properties. If so. then in 
terms of Section 63 of the Act it would 
be open to the Society to refer such a dis- 
pute to the Registrar, 

The section does not provide in terms 
that the dispute contemplated by it must 
relate to financial transactions. There- 
fore, I cannot subscribe to the view taken 
by the executing Court in the impugned 
order and which has been urged by Shii 
Imo Singh in this Court Hence. I repel 
the contention that the Registrar could 
not have given an award in regard to the 
sub-fishery in dispute. In other words, 
the Registrar did not lack inherent iuris- 
diction in giving the award about the sub- 
fishery. 

10. I may also refer in brief to the 
second point on which the learned Sub- 
ordinate Judge rested his conclusion that 
the decree was a nullity. That point is 
that the submission of ^e dispute to the 
Registrar for arbitration had been made 
not in the name of the Society but in the 
names of its Chairman and the Secretary. 
I have gone through the relevant applica- 
tion made to the Registrar for that pur- 
pose. It is marked Ext. A/1. It clearly 
indicates that the dispute referred to the 
Arbitration was one which had cropped 
up between the Society on the one hand 
and the judgment-debtors on the other. 

It Is correct that the application was 
made in the names of the Chairman and 
the Secretary representing the Managing 
Committee of the Society but in doing so 
the Society only complied with the re- 
quirements of the form No. V prescribed 
by Rule No. 61 of the Manipur Co-opera- 
tive Societies Rules, 1959. The form No. 
V does not envisage that the application 
to Registrar should be made in the name 
of the Society. According to that forrn, 
the application has to be signed inter alia 
by the Chairman and the Secretary and 
this was done. It is also mentioned in the 
application that the two signatories had 
been authorised by resolution No. 1 dated 
6-3-1968 of the Managing Committee of 
the Society to make the_ applicatiom 
-Hence, I can find no fault with that appl^ 
cation. Moreover, the manner^ in _ which 
an application is made or a plaint is filed 
relates to a matter of form and not of 
substance. If the application or the 
plaint suffers from any such defect, the 
aggrieved party must raise an obiection 
before whom the proceedings are initiated 
or before the appellant or revisional 
authority. Such an objection cannot be 
raised in the executing Court for the 
first time because it does not fall in the 


category of an objection indicating lack 
of inherent jurisdiction by the forum seiz- 
ed of the case. 

If the contention of Shri Imo Singh 
were to prevail, there would be no end 
■ to litigation even with the final decision 
in a suit or proceeding. That is a situa- 
tion which cannot be contemplated with 
equanimity. All disputes, legal or fac- 
tual. barring the one relating to inherent 
lack of jurisdiction, must be considered 
as concluded after they have been dis- 
posed of by competent authorities and 
have assumed finaUtv by passage of time 
In this view of the legal position, the 
second point relied upon by the Subordi- 
nate Judge in support of liis finding is 
also without substance. 

lOA. Before I conclude a brief refer- 
ence may be made to Section 85 of the 
Code (Act?) and Rule 1 of Order XXIX 
of the Code. Section 85 declares that 
every registered Society shall be deemed 
to be a body corporate and it shall have 
power, inter aUa, to institute and defend 
suits and other legal proceedings. The 
section does not enjoin that the suit must 
of necessity be filed in the name of the 
Society. Section 100 of the Act autho- 
rises the Chief Commissioner to malcc 
rules "to carry out the purpose and ob- 
jects of the Act, and Rule 61 of the Rules 
formulated by him prescribes the form 
(No. V) in which reference of a dispute 
shall be made to the Registrar. That 
form was adopted by the appellants in' 
making the reference. Therefore, I can-1 
not discern any violation of Section 85 of 
the Act Likewise, the provisions of 
Rule 1 of Order XXIX do not appear to 
have been infringed. That Rule enacts 
that in suits by or against a corporation, 
any pleading may be signed and verified 
on behalf of the coirioration by the Secre- 
tary or by any director or other principal 
officer of the corporation who is able to 
depose to the facts of the case. Appa- 
rently. the Rule relates to signing and 
verification of the pleadings and does not 
embrace the subject in whose name 
the suit should be brought on behalf of 
the corporation. Indeed, the marginal 
note of the Rule "Subscription and verifi- 
cation of pleading" makes the legislative 
intendment pretty clear and puts the 
matter, beyond the pale of controversy. 
Moreover, the Rule is permissive and not 
of mandatory nature. Hence, neither of 
the two provisions cited by Shri Imo 
Singh is of any help to him 

11. As a result of the conclusions re- 
corded above, I accept the appeal on 
holding that the award given by the 
Registrar is perfectly valid and exe- 
cutable, The order made by the Sub- 
ordinate Judge is quashed. Taking all 
the circumstances into consideration, I 
leave the parties to bear their own costs 
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In this Court as also in the executing 
Court respecting the objections filed by 
the judament-debtors. 

Appeal allowed. 
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JUDGMENT ; — This Misa Civil Ap- 
peal by the Union of India, the Chief 
Commissioner. Manipur, the Deputy Com- 
missioner. Manipur, and the Sub-Deputy 
Collector. Imph^ West, is directed against 
the order dated &-9-1969 by whidi the 
Subordinate Judge. Manipur, issued tem- 
porary injunction restraining them, at 
the instance of the plaintiffs-respondenls 
of Suit No. 48 of 1969. from executing 
against the latter the orders dated 4-5^ 
1959 (passed by the Deputy Commis- 
sioner) and 4-8-1969 (made by the Chief 
Commissioner), or taking action pursuant 
to notices dated 19-8-1969 issued by the 
Sub-deputy Collector. Impha! West, call- 
ing upon them (Plaintiffs-respondents) to 
vacate the plots in dispute by dismantling 
the buildings standing thereon. 

2. The facts of the suit brought by the 
plaintiffs, bnefly summarised, are that 
they had constructed some buildings on 
plots bearing C. S. Dag Nos. 758 to 763, 
measuring .15 acres in all. as lessees and 
had been in possession thereof for a long 
time The Deputy Commissioner. Mani- 
pur. made an order on 4-5-1959 directing 
that the plaintiffs should be evicted from 
the possession of those plots by dismantl- 
ing the buildings constructed by them. 
The plamtiffs having felt aggrieved chal- 
lenged the validity of that order by filing 
Revenue Appeal No. 26 of 1959 in the 
Court of the Chief Commissioner. Thm 
appeal was dismissed on 4-8-1069, almost 
10 years after it was instituted. After 
the dismissal of that appeal, the SuN 
deputy Collector issued notices to the 
plaintiffs on 19-8-1969 intimating them 
that they shall be evicted from the plots 
on 25th or 26th or 28th or 30th of August 
1969. It anpears that a part of the build- 
ings was diOTantJed by the plaintiffs after 
the receipt of notices dated 19th August 
and the land underneath vacat^. How- 
ever. apprehending that ^rt dismantling 
of the buildings and partial surrender of 
the land would not meet the regulre- 
ments of the notices dated 19-8-1969. the 
plaintiffs filed a suit on 23-8-1969. claim- 
ing the relief of permanent injunction 
restraining the defendants from executing 
the orders dated 4-5-1959 and 4-8-1969 or 
giving effect to the notices dated 19-8- 
1069. Along with the plaint of the stfit, 
the plainlifTs filed an application under 
Rules I. 2 and 3 of Order XXXIX CivU 
Procedure Code, hereinafter called the 
Code, claiming temporary injunction until 
the disposal of the suit That prayer 
having been allowed bv the trial Courl 
by order dated 8-9-1969. the defendants 
have come up in appeal to assail the 
validity thereoL 

3. The fate of this appeal will depend 
on reply to the question whether the sull 
of the nature instituted by the plaintiffs 
is maintainable without firrt giving notice 
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enjoined by Section 80 of the Code. That 
section provides in substance that no suit 
shall be instituted against the Govern- 
m'ent or against a public officer in respect 
of any act pu^orting to be done by such 
public officer in his official capacity imtil 
the expiration of two months next after 
notice in writing has been delivered to, 
or left at the office of, the Government 
or the public officer- The dispute ne- 
tween the parties’ counsel centred around 
the true meaning of the expression "anv 
act” used in Section , 80. Shii Imo Singh 
urged for the plaintifEs-respondents Uiat 
the word "act” of that expression means 
and connotes a past act and not an act 
threatened to be done but not yet done. 
Shri Ibotombi Singh, representing ihe 
defendants-appellants, submitted, on the 
other hand, that the terms of Section 50 
are of imperative nature and admit of no 
exceptions or implications. In otner 
words, his contention was that the Sec- 
tion takes in acts both past and 
future. Shri Imo Singh placed reliance 
on AIR 1960 Pat 530. State of Bihar v. 
Raghunandan Singh, in support of his 
contention, whereas Shri Ibotombi Singh 
cited AIR 1927 PC 176, Bhagchand v. 
Secy, of States for India, AIR 1960 SC 
1309, State of Madras v. C. P. Agencies. 
AIR 1957 Andh Pra 675. State of Madras 
v. Chitturi Venkata, and AIR 1959 Ail 
675, Smt. Abida Begum v. Rent Control 
and Eviction Officer, to shore up his sub- 
mission. He also invited the attention of 
this Court to the latest authority of the 
Supreme Court bearing on the scope of 
Section 80 which is reported in AIR 1969 
SC 227, Amalgamated Electricity Co. v. 
Municipal Committee. After examining 
the rival contentions in the light of the 
authorities relied upon in support there- 
of, I have reached the conclusion that the 
stand taken by Shri Ibotombi Singh ap- 
pears to be more sound and in accoid 
with the letter and spirit of Section 80 of 
the Code and so it must prevaiL 

4. The Privy Council held in the case 
of Bhagchand, AIR 1927 PC 176 (supraj 
that Section 80 is to be strictly complied 
vath and that it is applicable to all forms 
of action and all lands of relief including 
that of injunction. This view of the 
Privy Council was approved by the 
Supreme Court in the case reported m 
AIR 1960 SC 1309. The Supreme Court 
held therein that Section 80 is _ express, 
explicit and mandatoiy and admits of no 
implications or exceptions, and that ob- 
ject of the Section is manifestly to give 
the Government or the public officer con- 
cerned sufficient notice of the case which 
is proposed to be brought against it or 
him so that it or he may consider the 
position and decide for itself or himself 
whether the claim of the plaintiff sho,.ld 
be accepted or resisted. It ^vas observed 
further that in order to enable the Goi'- 


emment or the public officer to arrive at 
a decision, it is necessary that it or he 
should be infofmed of the natme of the 
suit proposed to be^ filed against it or him 
and the facts on which the claim is 
founded and the precise reliefs asked for. 
It is apparent that it is in the context of 
this object of Section 80 and on the plain 
reading of its phraseology that the ex- 
pression "any act” has to be interpreted. 

5._ Firstly, I would like to discuss the 
merits of the suit on the basis of interpre- 
tation of the expression "any act” as 
canvassed by Shri Imo Singh. I have 
reproduced above the salient allegations 
made in the plaint and the nature of the 
relief sought. The plaintiffs have assail- 
ed the validity of the orders dated 4-5- 
1959 and 4-8-1969 and also prayed that 
the defendants be restrained from exe- 
cuting those orders. Both the orders, it 
is obvious, had been made before the 
suit was filed on 23-8-1969. The notices 
which were issued by the Sub-deputy 
Collector were in compliance with the 
direction given in the order made by the 
Deputy Commissioner on 4-5-1959 which 
was subsequently confirmed by the Chief 
Commissioner on 4-8-1969. Therefore, on 
the pleadings of the plaintiffs themselves 
it is manifest that it is not a threatened 
act in future mentioned in the notices 
dated 19-8-1969 which alone is the sub- 
ject of dispute, but two previous orders 
of which that threatened act, if I may so, 
is the offspring which are really in ques- 
tion. The facts of the instant case, I be- 
lieve are on all fours identical with the 
case of Bhagchand which the Privy Coun- 
cil happened to decide in 1927. I reproduce 
a part of the first para of the Privy Coun- 
sil's judgment to illustrate the point. 
That part of the para runs as under; 

"In this action forty-eight plaintiffs 
joined in suing the Secretary of State for 
India and the Collector and District 
Magistrate of Nasik for two kinds of 
relief : (a) a declaration that certain offi- 
cial notices and orders were ultra vires 
and invalid, and (b) an injunction perma- 
nently restraining all executive action 
thereunder. Unless the right to the first 
relief was made out, the prayer for the 
second necessarily failed. The suit was 
begun less tlian two months after notice 
of the intention to bring it had been given 
to the respondents.” 

Likewise, in our case unless the order 
made by the Deputy Commis.sioner on 
4-5-1959. as confirmed by the Chief Com- 
missioner on 4-8-1969, is declared invalid, 
the notices issued by the Sub-deputy 
Collector on 19-8-1969 vrill hold good. 
Therefore, assuming that the expression 
"any act” relates to acts done in past and 
does not embrace the acts threatened to 
be done in future, the plaint filed by the 
plaintiffs shall have to be rejected for 
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want of notice under Section 80 of the 
Code. 

G. However, since elaborate argunients 
had been addressed at the bar respecting 
the true import of the expression "any 
act” used in Section 80. I deem it neces- 
sary to express my opinion as to which of 
the two rival contentions is sound in law. 
In the case of Bhagchand the Privy Coun- 
cil repelled the contention that any addi- 
tional words should or can be read into 
Section 80 to find out its exact scope The 
precise point that arose for determina- 
tion before the Privy Council was whe- 
ther Section 80 includes within its ambit 
suits for injunctioa The Privy Council 
gave the reply in the affirmative because 
on its plain reading no variety of smts 
were excluded. The Privy Council em- 
phatically observed that the section 
"is applicable to all forms of action and 
to all kinds of xeliel”. The Privy Council 
appears to beof the opinion that if any ex- 
ceptions were contemplated by the Legis- 
lature some suitable words would have 
been used by it to give practical shape to 
that intention. As an instance of such an 
exception. I may cite the proviso to Sec- 
tion 233 of the Ajmer Lferwara Munici- 
pabty Regulation. The main body of 
that section respecting suits against pub- 
lic officials is an exact reproduction of 
Section 80 of the Code. The proviso to 
the section enacts that nothing in the 
section shall apply to any suit Instituted 
under Section &4 of the Specific Relief 
Act. 1877. It looks reasonable to assume 
that if the Central Legislature meant to 
graft any exception of the nature con- 
tained in the proviso to Section 233 of 
the Munidpality Regulation just mention- 
ed. to Section 80 of the C^e. it would 
have done so quhe easily. Therefore, 
according to the accepted principles of 
interpretation of statutes there is no justi- 
fication for reading more than what Is 
levident from the plain words us^ in Sec- 
tion 80 of the Code. The expression "any 
act purporting to be done by such public 
'officer in his official capacity" used in 
Section 80 can surely Include past as well 
'as future acts of the public officer con- 
cerned. If the Legislature actually meant 
Section BO to cover only past acts of pub- 
llic officers then the relevant words in 
the section would have read something 
like : "any act puwrted to have been 
jdone by such public officer in his official 
capaatv.” Therefore, the contention can- 
^ssed on behalf of the plaintifls-respon- 
Jdents looks to be without substance and 
BO has to be negatived. 

7. There appears, to be some judidal 
conflict on the predse import of the word 
“act” used in Section 80. It was held in 
the case of Bai Jilekhabai v. Competent 
Officer. AIR 1961 Guj 85. that the words 
■'purporting to be done by such public 
officer” in Section 80 of the Code refer to 


srane act already done by the public 
officer, likewise, it was held by the 
Patna High Court in the case of AIR 1960 
Pat 530. that the true meaning and the 
correct interpretation of the words "in 
respect of anv act purporting to be done” 
occurring in Section 80 is that they cover 
only a past act and do not include a future 
act It was stated further that S. 80. as 
such, comes into play only when the suit 
begun is in respect of past acts, complet- 
ed. or begun hut incomplete, and that It 
does not apply to future or threatened 
acts. It may be mentioned that whereas 
the Gujarat High Court relied upon the 
Privy ^uncil case of Bhagchand in sup- 
port of its condusion reproduced above, 
the Patna High Court distinguished that 
case on facts and so obviously it did not 
draw any help therefrom to strengthen 
its oivn view. The Lahore High Court, 
however relied upon the same Privy 
Council decision in support of the riew 
that Section 80 applies to suits which 
relate to mandatory injunctions in respect 
of the acts which have already been per- 
formed as well as suits in which prohi- 
bitory iniunctions in respect of threaten- 
ed acts are asked for. vide AIR 1946 Lab 
247. Subedar Shingara Singh v. Brigadier 
Callaghan. The reason given by the 
Lahore High Court in support 
of its view is that "since pro- 
tection was by statute intended by the 
Legislature to be given to the Crown or 
Its public officers to make amends for the 
act if they would care so to do or for 
taking legal advice before deddina their 
course of action In regard to an action 
which had already been taken or to a 
contemplated action. It could not be taken 
away simply because a plaintiff consider- 
ed that he would suffer an irreparable 
injury or because he chose to add & 
f hia CTiit." This 


prayer for an injunction in his suit. This 
view of the Lahore lligh Court was shar- 
ed by the High Court of Madhya Bharat 
in the case of Babulal v. State,’AlR 1955 
Madh Bha 75, and that of Andhra Pjadesh 
in the case ol AIR 1957 Andh Pra 075. I 


am Inclined to agree, if I may say^ 


3 vith 


respect, with the view taken by the High 
Courts of Lahore, Madhya Bharat ana 
Andhra Pradesh. That view has the aa* 
vantage that it is not in conflict wiui the 
plain wording of the section. 
addition, it serves the object wito 
Section 80 was enacted inasmuch as the 
Government and public officers can get 
an opportunity to re-assess the situation 
and settle the dispute with the potential , 
plaintiff, if they so desire, before they are 
dragged to the Court, and it also draw* 
support from the Privy Council dedsion 
in the case of Bhagchand. It can bear 
repetition to state that the Privy Council 
held in that case that Section 80 is to be 
strictly complied with and that it is ap- 
plicable to all forms of action and all 
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Knds of - relief. These words of the 
Pnvy Council are of such wide amplitude 
as to encompass suits brought against 
.public officers to restrain them from 
executing the threatened acts. The pub- 
Jc officers, it looks highly desirable, must 
be afforded an opportunity to examine the 
advisability of dispute being taken to a 
Court of law in respect of acts they have 
got to do as in respect of acts already 
done by them.Therefore, the view ex- 
pressed by the Lahore, Madhya Bharat 
and Andhra Pradesh High Courts looks 
to be more practical and in accord with 
the phraseology as well as the obfect of 
Section 80 and so has to be preferred. 

8. Before parting with the case I 
would like to point out that Section 80 
refers to, firstly, suits against the Govern- 
ment, and, in the second place, to suits 
against the public officers. In terms of 
the section, no suit against the Govern- 
ment can be instituted until the notice of 
the nature and the duration mentioned 
therein is given In other words, if the 
suit is to be filed against the Government 
the notice is a sine qua non, irrespective 
of the fact what is the nature of the suit. 
However, if the suit has to be filed 
against a public officer then one of the 
essential conditions is that the suit should 
be "in respect of any act purporting to 
be done by such public officer in his offi- 
cial capacity.” Since in the present suit 
the Union of India is a party, therefore 
the suit against it is altogether incompe- 
tent because of want of notice under 
Section 80. In this respect I invite atten- 
tion to the latest pronouncement of the 
Supreme Court in the case of Amalga- 
mated Electricity Co.. AIR 1969 SC 227 
(supra) wherein it was held that so far as 
stiits against the Goveimnent are con- 
cerned, they cannot be validly instituted 
v/ithout giving a notice as required by 
Section 80 of the Code. 

9. If the suit instituted by the plaln- 
tiffs-respondents cannot proceed, as held 
above, in the absence of a notice under 
Section 80 of the Code, the trial Court 
could not have accepted their prayer for 
temporary iniunction because one of the 
essential conditions for granting that 
relief is that the plaintiff should have a 
prima ' facie good case. Since the suit 
Enstituted by the plaintiffs cannot proceed 
for the legal lacuna mentioned, it cannot 
be contended that the plaintiffs have a 
prima facie good case for trial. 

10. In the result, I allow the appeal 
and on setting aside the order dated 8-9- 
1969 of the trial Court I reiect the appli- 
cation for temporary iniunction made by 
the plaintiffs. The appellants shall al.so 
get the costs of this appeal. Advocates 
fee Rs. 32/-. 

Appeal allowed. 
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R- ^ Sanahal Singh and another. Ap- 
pellants V. Minor R. K. Priyakumar Singh 
and others. Respondents. 

Second Appeal No. 7 of 1968, D/- 3-7- 
1970 against decree of Addl Dist J. 
Manipur, D/- 10-6-1968. 

Limitation Act (1963), Arts. 64 and 65 
■ — Possession of co-owners — Ouster of 
co-heir by adverse possession — Proof. 

The test to determine if there is ouster 
of one co-owner by another is to see if 
the co-owner in possession has openly 
and unequivocally and to the knowledge 
of the other owners denied the title of 
the latter to the property. Until the 
ouster in that sense is estabUshed the co- 
oler is in possession on behalf of aU 
the co-owners. The burden of making 
out ouster is on the person claiming law- 
ful title of a co-heir by adverse posses- 
sion. AIR 1957 SC 314 & AIR 1956 SC 
548, Rel. on. (Para 7) 

Cases Referred : Chronological Paras 
11957) AIR 1957 SC 314 (V 44) = 

1957 SCR 195, P. Lakshmi Reddy 
V. L. Laksmhi Reddy 7 

(1956) AIR 1956 SC 548 (V 43) = 

Mohd. Baqar v. Naim-Un-Nisa 

Bibi 7 

B. B. Sen, for Appellant; T. Bhubon 
Singh, for Respondent No. 1. 

JTJDGIVIENT : — This second appeal by 
the plaintiffs is directed against the .iudg- 
ment and decree dated 10-6-1968 by 
which the Additional District Judge Shri 
P. N. Roy dismissed ivith costs their first 
appeal arising out of the trial Court’s de- 
cree, dated 9th of November 1966, dis- 
missing with costs their suit for posses- 
sion by partition of one half share in the 
ingkhol (homestead) bearing patta No. 
85/51-I.W. 

2. The follovmg pedigree table wiU 
help in appreciating the facts of the case: 

(For pedigree table see page 94) 

According to the allegations set out in the 
plaint the ingkhol in dispute was the 
ownership of Angousana Singh and on his 
death it was inherited equally by his two 
sons Atonsana Singh and Sanatomba 
Singh. Since Sanatomba Singh happened 
to be minor at the time of the death of 
his father, the ingkhol was mutated solely 
in the name of Atonsana Singh in the year 
1908-09 subject, it was alleged, to the un- 
derstanding that Sanatomba Singh’s name 
shall also be incorporated in the revenue 
records no sooner he attained majority. 
However, before that understanding could 
take practical shape, the two brothers 
(Atonsana Singh and Sanatomba Singh) 
died It was further alleged that firstly 
Sanatomba Singh and after his death his 
two sons, the plaintiffs, e njoyed joint pos- 
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sesdon of the inskhol along with Atonsana 
Singh and Priyokumar Singh. The plain- 
tiffs as well as their father’s possession, 
it was added, vras confined to the northern 
one half of the ingkhol where they osed 
to grow vegetables, while the defendant 
No. 1 and his father had built a house in 
the southern half of the infikhoL This 
arrangement by which the descendants 
of Angousana Singh had been iointly own- 
ing and possessing the ingkhol was 
dirturbed by Priyokumar Singh after 
he managed to secure the mutation of the 
ingkhol in his own name m the year 1960 
The plaintiffs challenged the validity of 
that mutation by appropriate procee<^gs 
before the Revenue Authonties but they 
failed to get the same reversed with the 
consequence that they were forced to file 
the stilt resulting In the instant second 
appeal 

3. Another fact mentioned in the plaint 
was that the plaintiff's father Sanatomba 
Singh had purchased another Inckhol. 
bearing patta No. 85/52-1 W , with his own 
money on the adjacent north of the 
ingkhol in dispute. This fact was stated 
In the plaint probably to forestall the plea 
of defendant No. 1 that Ingkhol No. 85/52 
had been inherited by the family from 
Angousana Singh. 

4. Priyokumar Singh alone resisted the 
suit the other defendants ha^•ing been 
proceeded against ex parte. He admitted 
the correctness of the pedigree table given 
above. In substance, his defence was that 
the two ingkhols covered by patta Nos. 
65/51 and S5/52 were the OMmership of 
their grand-father Angousana Singh, that 
on the death of the latter the ingkhol 
under patta No. 85/51 was inherited by 
his father Atonsana Singh while the ether 
ingkhol was inherited by his uncle 
Sanatomba Singh, that right from the date 
of the death of Angousana Singh the plain- 
tiffs or their father had never enjoyed the 
possession of the ingkhol in dispute, and 
that as such their suit was barred by lime. 
In the alternative he pleaded that he had 
acquired oivnersbip of the entire ingkhol 
by prescriptive title. Quite a few other 
technical and legal objections were also 
adopted by the defendant No. 1. 

5. The trial Court settled the follow- 
ing issues between the parties: 

(1) Whether R K. Sanatomba Singh, the 
father of the plaintiffs., and R K. 
Atonsana Singh had jointly Inherit- 


ed the ingkhol under patta No. 
85/51 I. W. T., each having equal 
interest in it, from their deceased 
father R K. Angousana Singh? 

(2) Whether the plaintilTs and the defen- 
dant No. 1 are the joint owners of 
the suit land tmder patta No. 85/51 
by right of inheritance? And have 
they been continuing to possess the 
suit land jointly, the defendant No. 
1 by Constructing a house in the 
southern portion and the p}ainti3 
by growing vegetables, etc. in the 
northern portion of the suit land? 

f3) Whether the ingkhol under patta 
85/52 I W T. was the heritable 
share of R. K. Sanatomba Singh, or 
whether he got the same by pur- 
chase which was the heritable share 
of R R. Anguousana Singh? 

(4) Was R R. Sanatomba Singh a minor 
in 1908-1909. and as such the entire 
land under patta No. 85/51 was re- 
corded in the name of the elder 
brother R K- Atonsana Singh 
above? 

(5) Is the suit maintainable In the pre- 
sent form? 

(6) Is the suit bad for defect of parties? 

f?) Is the suit barred by limitation? 

(8) Are the plaintiffs entitled to the re- 

hefs as claimed? 

Issue No. 1 was decided by the trial Court 
against the plaintiffs by a proccM of rea- 
soning which is not quite intelligible. It 
was held that the inckhol was owned by 
Angousana Singh, it had been inherited 
eawaHy hr his fwu sorts that since Sons- 
tomba Singh permitted the ingkhol to be 
entered in the name of Atonsana Singh 
he must be deemed to have acquiesced in 
the complete ownership of the latter and 
also to have waived his own right there- 
in. that as a consequence of acquiescence 
and ^vaiver of the two brothers Atonsana 
Singh and Sanatomba Singh had not joint- 
ly inherited the ingkhol, and that as such 
the plaintiff had no right therein. The find- 
ing given on issue No. 2 was that the 
pl^ntiffs had never enjoyed the joint pos- 
session of the ingkhol and so their suit 
merited dismissal The contention of 
defendant No 1 that the ingkhol bearing 
patta No. 85/52 was also the ownership of 
Angousana Singh his grandfather, was 
negatived while deciding issue No. 3. the 
findi^ being that the ingkhol had been 
parcha'vd exclusi^-elv b” the father of 
the plaintiffs in the name of their motber« 
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The issue was consequently decided 
against the defendant No. 1. Issues Nos. 
4 and 7 were found against the plaintiffs 
while issues Nos. 5 and 7 against defen- 
dant No. 1. In the result the suit of the 
plaintiffs was dismissed with costs. 

G. The learned Additional District 
Judge expressed the opinion, while dis- 
twssing of the appeal, that the only ques- 
tion that arose for decision before him 
was, to quote his own words, "whether 
the plaintiffs or their father were in joint 
possession with the defendant No 1 or his 
father sinca the year 1908” — vide para 11 
of the judgment. In the preceding para 
10 he happened to observe that "The 
plaintiffs could get their shares in the suit 
land if they were in possession over the 
suit land since the year 1908-1909.” Shri 
B. B. Sen. representing the plaintiffs-ap- 
pellants, vehemently criticised the ap- 
proach of the learned Additional District 
Judge to the entire case. He submitted 
that since it had been held by the trial 
Coturt that the ingkhol in question had 
been inherited by Atonsana Singh and 
Sanatomba Singh from their father 
Angousana Singh, a finding which was not 
challenged by defendant No. 1, the learn- 
ed Additional District Judge should have 
considered Atonsana Singh and Sanatomba 
Singh as tenants-in-common of the ingk- 
hol and presumed, as required by well 
settled principles of law, that they were 
in joint possession of the land although 
Atonsana Singh may alone have been in 
occupation thereoL imtil, if at all, there 
had been ouster of Sanatomfaa_ Singh from 
the enjoyment of ingkhol either at the 
hands of his brother Atonsana Singh or 
the latter’s son Priyokumar Singh. Shri 
Sen submitted further, on the basis of the 
premises just stated, that the fate of the 
appeal before the Additional District 
Judge rested not on the point whether the 
plaintiffs’ suit was within time but on the 
plea raised by the contesting defendant 
that he had acquired ownership of one haff 
share in the ingkhol. which once belonged 
to the plaintiffs’ father Sanatomba Singh, 
by adverse possession. Shri T. Bhubon 
Singh, appearing for Priyokumar Singh, 
urged equally forcefully, on the other 
hand, that before the plainiffs could suc- 
ceed in the case it was obligatory on them 
to establish that they had come to the 
Court within time and as such the learned 
Additional District Judge had rightly posed 
the question for decision as mentioned in 
paras 10 and 11 of his judgment. I 
think the submissions made by Shri Sen 
appear to be sound in law and so must 
prevail It may be appropriately men- 
tioned that in the short concluding para 
No. 20 of his judgment the learned Addi- 
tional District Judge took note of and then 
made a passing reference to the argument 
raised before him on behalf of the plain- 
tiffs that the possession of one co-sharer 


is presumed in law to be the possession on 
behalf of all the co-sharers. It was ad- 
mitted before him that the parties were 
governed by Dayabhaga system of Hindu 
Law in the matters of succession and in- 
heritance. On this latter basis the Addi- 
tional District Judge held, while dealing 
with that argument, that on the death of 
Angousana Singh his two sons would be 
merely co-owners of the land in dispute, 
that the plaintiffs had not been in posses- 
sion of that land for a long time, and that 
consequently "even if they had any right 
or title in the disputed land it has been 
extinguished by lapse of time.” 

7. ’The principles bearing on the nature 
of possession of one co-owner vis-a-vis 
the other co-owners and when the pos- 
session of one co-owner becomes adverse 
to the other co-owners were clearly 
enunciated by the Supreme Court ini 
the case of P. Lakshmi Reddy v. L. 
Lakshmi Reddy, AIR 1957 SC 314. It was 
held in that case that "it is well settled 
that in order to establish adverse posses- 
sion of one co-heir as against another it 
is not enough to show that one out of 
them is in sole possession and enjoyment 
of the profits of the properties”, and that 
"Ouster of the non-possessing co-heir by 
the co-heir in possession who claims his 
possession to be adverse, should be made 
out”. The Supreme Court emphasised fur- 
ther that "the possession of one co-heir is 
considered in law, as possession of all the 
co-heirs”, and that "when one co-heir is 
found to be in possession of the proper- 
ties it is presumed to be on the basis of 
joint title.” It was further observed that 
"The co-heir in possession cannot render 
his possession adverse to the other co- 
heir, not in possession, merely by any 
secret hostile animus on his own part in 
derogation of the other co-heirs’ title.” An- 
other two propositions laid dowm by the 
Supreme Court in the same case were: 
(1) "It is a settled rule of law that as be- 
tween co-heirs there must be evidence of 
open assertion of hostile title, coupled with 
exclusive possession and enjoyment by one 
of them, to the Imowledge of the other 
so as to constitute ouster”, and (21 that 
"The burden of making out ouster is on 
the person claiming to displace the law- 
ful title of a co-heir by his adverse pos- 
session.” The Supreme Court had held 
earlier in the case of Mohd. Baqar v. 
Naim-un-Nisa Bibi, AIR 1956 SC 548, that 
since "under the law possession of one co- 
sharer is possession of all co-sharers, it 
cannot be adverse to them, unless there 
is a denial of their right to their know- 
ledge by the person in possession, and ex- 
clusion and ouster following thereon for 
the statutorv' period.” It would follow 
from these principles that the test to deter- 
mine if there is ouster of one co-owner 
by another is to see if the co-o^vner in 
possession has openly and imequh'ocally 
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and to the knowledge of the other owners 
denied the title of the latter to the prcH 
pertv. Until the ouster in that sense Is 
estefalishei the co-owner in possession 
must be presumed to be in possession on 
behalf of all the co-owners. Therefore, 
the two Courts below were not justified in 
the present case in deciding the fate of 
the suit only on the footing that it was 
barred by tune. After the Courts bad 
found that the plaintiffs’ father and his 
brother Atonsana Singh had inherited the 
ingkhol in dispute in eaual shares on the 
demise of their father Angousana Sir^ 
and that the plaintife had inherited the 
estate of their father Sanatomba Singh, 
they were bound in law to presume the 
possession of the plaintiffs over the ing- 
khol in virtue of the fact that the physic^ 
possession was admittedly firstly with 
Atonsana Singh and after his death with 
the defendant No. 1 Privokumar Singh 
each of whom was a co-owner in the 
IngkhoL In that context the proper course 
for the Courts to adopt was to find out if 
either the plaintiffs’ father or after his 
death the plaintiffs had been ousted from 
the enjoyment of the property and that 
ouster had lasted for 12 years. This ob- 
viously has not been done It will be 
noticed that though defendant No 1 had 
adopted the plea of prescriptive title, the 
trial Court had not cared to formulate any 
issue In that respect, and that possibly ac- 
counts for considerable prejudice caused 
to the plali3tlff& 


8. The learned counsel for the parties 
agreed at the bar that this Court should 
set aside the judgment and decree of the 
Additional District Judge and remand the 
case to him for fresh dedrion in the light 
of the observations made above. How- 
ever. I have decided to adopt a somewhat 
different course. I think a specific issue 
bearing on the plea of adverse possession 
should be settled between the parties and 
the case remanded to the trial Court for 
fresh decision after allowing the parties 
to lead evidence on that issue. Hence. I 
allow the appeal, set aside the judgments 
and decrees of the two Courts below, and 
remand the case to the trial Court on 
framing the following additional issue, 
bearing No. 7A: 

Whether the defendant No. I had 
acquired ownership of the land pertaining 
to ingkhol under patta No. 85/51-L W. by 
adverse possession lasting for the statu- 
tory period’ Onus on defendant No. 1, 
The trial Court will give reasonable op- 
portunity to the plaintiffs and defendant 
No 1 for leading evidence In support and 
rebuttal of this additional issue and then 
decide the suit anew after taking the en- 
tire evidence into consideration. I leave 
the (arties to bear their own costs in this 
Court as also in the Court of the Addi- 
tional District Judge. 

Order accordingly. 
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purposes, viz., relief of the poor, education 
and medical relief. MTien a purpose appears 
to fall within one of the first three above 
categories, the court will assume it to be 
for the benefit of the community and chari- 
table unless the contrary is shown. In the 
case of new or unfamiliar categories of pur- 
poses which fall under the 4th category viz., 
the advancement of any other object of 
general public utility, the question whether 
or not the purpose is for the benefit of the 
community' has to be considered by the court 
as to whether it is for a charitable purpose. 
In regard to the residuary head of charitable 
purpose, the Parliament has restricted the 
scope of that head by providing that in 
order to fall under the residuary head of 
‘general public utility’ it should not involve 
the carrying on of any activity for profit. 
A business undertaking is an activity for pro- 
fit. Where a business undertaking is held 
under a trust and the object of the trust 
provides for carrying on of the business under- 
taking, it involves the carrying on of any 
activity for profit and therefore ceases to 
be a charitable purpose under the Act. The 
Parliament has deliberately added the res- 
trictive words ‘not involving the carry'ing on 
of any activity for profit' which qualify the 
residuary head of charitable purpose and 
effect has to be mven to the same. The 
restrictive clause does not apply to trusts 
created for the purpose of relief of the poor, 
education and medical relief. Wliere the 
trust is for the first three purposes, income 
derived from a business undertaking held 
under trust is exempt from taxation; but 
where a trust is for an object of general 
ublic utility' and a business undertaking is 
eld under the trust, it involves the carry- 
ing on of a commercial activity for profit 
and such a case ceases to be trust for chari- 
table purposes under the Act. \tTien Sec- 
tions 11 and Section 2 (15) of the Act are 
so construed, there ceases to be any' con- 
flict between sub-sections (1) (a) and (4) of 
Section 11 of the Act. We are also tinable 
to accede to the argument of Sri Tfolsh that 
the word ‘profit’ in Section 2 (15) has to 
be understood as ‘private profit’. If that 
was the intenHon, the Parliament need not 
have made any changes in the definition of 
‘charitable purpose’. As the old definition 
stood, the Judicial Committee of the Privy 
Council had held that the words ‘any' other 
obiect of general public utility'’ exclude the 
object of private gain, such as an under- 
taking for commercial profit. We have to 
give effect to the deliberate words used by 
the Parliament in Section 2 (15). 

17. In the instant case, the main object 
of the Trust is supply'ing the Kannada speak- 
ing people with an organ of educated public 
opinion. The statement of income and ex- 
penditure of the Trust shows tliat the in- 
come of the Trust is largely from the news- 
paper undertaking. Carrying out the Tn'st 
necessarily’ involves the commereial activity 
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of running a newspaper organisation which 
in our opinion is not a charitable purpose as 
defined under the Act. 

18. It was pointed out by the learned 
counsel for the assessee that the object of 
the Trust was ‘education’. Reliance was 
place on Clause (2) of the Trust deed which 
states that the object of the Trust shall bo 
to educate the people of India in general 
and of Karnataka in particular. 

19. In re: The Trustees of the Tribune, 
(1939) 7 ITR 415 = (AIR 1939 PC 208), 
the Judicial Committee of the Privy Council, 
rejected the contention that the object of 
the trust was for the purpose of education.' 
We are unable to see as to how the instant 
case is different from the Tribune Trust case 
where the Judicial Committee was of the 
opinion that the object of the trust may 
fairly be described as the object of supply'- 
ing the province xvith an organ of educated 
public opinion. The trust deed in the in- 
stant case provides for its object the supply- 
ing of an organ of educated public opinion 
to the Kannada speaking people. It was 
contended by Sri Naidu the learned counsel 
for the Commissioner, that the assessee is 
not enritled to raise this question as no such 
question was referred for our opinion. It is 
seen from the statement of tlie case, that 
the assessee sought the reference of the ques- 
tion whether the Tribunal erred in coming 
to the conclusion that the main object of the 
trust could not be put in the category of 
‘education’. The Tribunal while referring 
tlie question set out earlier was of the 
opinion, that it would cover all aspects of dis- 
putes raised by both the parties. In oiur 
opinion, the assessee is entitled to urge in 
the reference that the object of the Trust 
is ‘education’. Though newspapers have an 
educative value, advancement of education 
results only indirectly. Advancement of edu- 
cation resulting indirectly, in our opinion, 
does not come under the head of ‘education’. 

20. For the above reasons, onr answer 
to the question of law referred to is in the 
negative and in favour of the Department. 
In the circumstances of the case, there wll 
be no order as to costs. 

Answer in negative. 
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Writ Petns. Nos. 7342 to 7367. 7528 of 
196 9 and 46S of 1970, D/- 1-4-1970. 

EN/EN/C201/70/BNPy5 



A-LIL 


290 Mys. IPrs. 1-4] A. K. A. Setty & Sous v. State 


(A) Essential Commodities Act (1935), See- 

tion 3 — Mysore Foodendns (3\Tio!esale) 
Dealers Licencing Order (1964) — ConditioD 
No. 2 (a) in Form B of the wholesale licence. 
Is inytdld in so far as it prohibits a wholesale 
dealer from purchasing foodgrains at places 
other than those specified in such licence 
for carrying on business. (Para 22) 

(B) Constitution of India, Art. 19 (1) (g) 
and (6) — Right to carry on business — 
Condition No. 2 (a) in Forra-B of the whole- 
sale licence, is invalid in so far as it prohi- 
bits a wholesale dealer from purchasing food- 
grains at places other than those specified 
in such licence for carrying on business. 

(Para 22) 

(O Essential Comtnodilies Act (195.5), Sec- 
tion 3 — Mysore Foodgrains (Wholesale) 
Dealers Licensing Order (1964) — Mysore 
Foodgrains (Retail) Dealers Licensing Order 
1964 — No criteria for detemihdng what 
transactions are speculative — ^ Condition 
No. 7 (i) in the L'cence is void on account 
of vagueness and uncertainty. (Para 27) 


(D) Constitution of India, Art 14 — 
Equality before law — Condition 7 of 
M>sore Foodgrains Wholesale licence and 
retail licence— No criteria for determining 
what transactions are speculative — Condi- 
tion No. 7 0) hi the lieence Is void on 
account of vagueness and onccrtalnty. 

(Para 27) 

(E) Essential Commodities Act (1955). 
Section S — Mysore Foodgrains (NVholesale) 
Dealers Licencing Order (1064) — Condi- 
tion No. 9 in licence of Form B ts reason- 
able. 

Having regard to the necessity for prevent- 
ing hoarding and cornering of foodgrains aod 
sending them otitside the State, the prohi- 
bition against a wholesale dealer selling 
foodgrains to another wholesale dealer in the 
State except under a permit, cannot be said 
to he an unreasonable restriction. 

(Para 34) 

(F) Constifntion of India, Art. 19 (1) 

and (61 — Bight to carry on business — 
Condition No. 9 in Licence as prescribed by 
Mysore Foodgrains Licencing Order, 1964, 
is reasonable. (Para 31) 


(C) Essential Commodities Act (1955). Sec- 
tion 3 — Mysore Foodgrains (WTiolesale) 
De.slers licencing Order (1964) — Mysore 
Foodgrains (Betail) Dealers Licensing Oitier 
1064 — Tlie restrictions imposed by Condi- 
tions Nos. 3 4 and 10, of the wholesale and 
retail licences, are not norensonabie restri^ 
tions. 

Unless dealers maintain daily accounts of 
stoebs and strike the closing slock Ixilance 
each d.ay. issue receipts or invoices and sub- 
mit periodical returns, proper enforcement of 
the provisions of the Licensing Orders and 
conditions of the Jiirences, srould not be pos- 
sible. (Para 44) 

(TI) Constitution of India, Art. 19 (1) (g) 
and (61 — Bight to carry on business — 
Conditions 3, 4 and 10 of wholesale and ro- 


lai! licences under licencing Orders, 1984 
of bfysore are not unreasonable restrictions. 

(Para 44) 

(I) Essential Commodities Act (1953), Sec- 
tion 3 — Mysore Foodgrains (^^^3ole$3Ie) 
Dealers Licensing Order (1964) — Mysore 
Foodgrains (Retail) Dealers Licensing Order, 
1964 — Clause 11 (d) violates Article 19 of 
Constitution. 

Sub-clause (d) of Clause 11 of both the 
Licensing Orders, which empowers search 
and seizure even without the safeguard that 
the Enforcement Officer should have rea- 
son to believe or suspect contravention of 
flie provisions of the Licensing Orders or the 
conmtions of Lcence, cannot but be re- 
garded as being arbitrary, unguided and un- 
controlled and violative of the fundamental 
rights of dealers under Article 19 of the 
Oanstitutlon to carry on trade and to bold 
property (Pam 65} 

(J) Constitution of India. Art. 19 (1) (g) 
and (6) — Clause II (d) of Licencing Orders 
of M>sore, 1964 are arbitrary, nnguided and 
DncontroQed and violative of Article 19. 

(Para 65} 

(K) Essential Commodities Act (1935), Sec- 

tion 3 — Mysore Foodgnuns (Wholesale) 
Driers licencing Order, 1934 — Mysore 
Foodgrains (Retail) Dealers licensing Order 
1964 — The power of search under sub- 
clause (b) of Cl^e II of both these Orde^ 
is valid. (Para 55) 

(L) Constitution of India, Art. 19 (1) (s) 

and (8) — Power of search under CL 11 (b) 
of licencing Orders of hlysore of 1964 Is 
vahd. (Para 55} 

K. M. Tagadeesa Sastry, for Petitioners; 
D. S. Hulgur, High Ojort Govt Pleader 
(for Nos. 1 and 3 in all the W. Ps. Nos. and 
B. S. Keshva lyeumr (for No. 3 in bB W. Ps. 
Nos.), for Bespondents. 

ORDEB: The petitioners are wholesale 
and/or retail dralers in foodgrains in 
Mysore State. In these petitions under Arti- 
cle 220 of the Constitution, they have ^^il* 
ed the constitutionality of certain provisions 
of — 

(0 The Mysore Foodgrains QVholesale) 
Dealers Licencing Order, 196-1 hereinafter 
referred to as the Wholesale Licensing Order); 
and 

(10 The Mysore Foodspains (Retail) Deal- 
ers Licensing Order, 19W (hereinafter refer- 
red to as the Retail Licencing Order). 

2. These two Orders were made by the 
Government of Mysore in exercise of the 
powers conferred by Section 3 of the Essen- 
tia] Commodities Act, 1955 (hereinafter re- 
ferred to as the Act), and delegated fay the 
Central Government to the State Government 
raider Section 5 of the Act. 

3. Before dealing with the contentions of 
Uie petitioners, it is useful to set out the 
salient features of these two orders. 

4 . Sub-clause (e) of CL 2 of the whol^ 
sale Licencing Order defines the term 'Whole- 
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sale dealer’ as a person engaged in the busi- 
ness of purchase, sale or storage for sale, of 
any one of the foodgrains in quantity of ten 
quintals or more at any' one time or in quan- 
tity of twenty'-five quintals or more, of all 
foodgrains taken together. Persons engaged 
in the business of sale of foodgrains to con- 
sumers only, the Food Corporation of India 
and Commission Agents who do not hold 
stocks, are excluded from this definition of 
wholesale dealer. 

5. Sub-clause (e) of clause 2 of the Re- 
tail Licencing Order defines the term ‘Retail 
dealer’ as a person engaged in the business 
of sale of foodgrains to consumers only and 
who keeps for such sale at any one time 
ten quintals or more of any one foodgrains 
or twenty'-five quintals or more of aU food- 
grains taken together. 

6. Clause 3 of each of these two Orders, 
promdes tliat no person shall carr\' on busi- 
ness as a wholesale or retail dealer respec- 
tively except under and in accordance with 
the terms and conditions of a licence issued 
in this behalf by the licencing authority. 

7. Clause 4 of each these Orders, pro- 
vides that everv application for a licence or 
renewal thereof, shall be made in the pres- 
cribed form i. e., Fonn-A, and that every 
licence issued or renew'ed shall be in the 
prescribed form i. e. Form-B. 

8. Clause 8 of each of these Orders pro- 
vides that no holder of a licence shall con- 
travene any of the terms or conditions of 
tlie licence and that if such holder or his 
agent or sen'ant or any other person acting 
on his behalf, contravenes the said terms or 
conditions, then, without prejudice to any 
other action that may be taken against him, 
his licence may be cancelled or suspended 
by' order in writing of the licencing authority'. 

9. Clause 1 1 of each of these Orders 
empowers calling the production of books of 
accounts and documents, for entry', inspec- 
h'on, search and seizure. We shall set out 
later that clause. 

10. Form-B in Schedule TI to each of 
these two Orders, contains the tenns and 
conditions subject to which a licence is issu- 
ed under tlie respective Order and many' of 
these terms and conditions are common in 
both categories of licences. 

11. Though several contentions had been 
raised in the petitioners' affidavits in support 
of their petitions, at the stage of hearing of 
these petitions, Mr. K. N. Jagadi.sha Sastry', 
learned counsel for the petitioners, advanced 
only the following contentions: 

(i) Exclusion of dealers whose transactions 
or stocks are below’ certain minimum quan- 
tity. from the pim'iew of these two Orders, 
is discriminaton' and violative of .Article 14 
of the Constitution. 

(ii) Conditions No. 2 (a) of the Mffio1e.sale 
Licence, imtjoses an unreasonable restriction 
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on the freedom of dealers to purchase food- 
grains; 

(iii) Condition No. 7 of both Wiolesalo 
and Retail Licences puq)orb'ng to prohibit 
transactions in a speculative manner, is vague 
and uncertain and imposes an unreasonable 
restriction on the freedom of trade; 

(iv) The prohibition under Condition No. 
9, of the MTiolesale Licence, against sale of 
foodgrains to a person other than a retail 
dealer, imposes unreasonable restriction on 
the freedom of trade of w'holesale dealers; 

(v) Conditions Nos. 3, 4 and 10 of Mffiole- 
sale as well as retail licences, w’hich require 
licencee to maintain stock registers of daily' 
accounts and to submit returns and to issue 
receipts and invoices, impose needle.ss, e.x- 
cessive and unreasonable restrictions; and 

(vi) Clause 11 of both the Orders, confers 
unguided, uncontrolled and arbitrary powers 
of search and seizure and hence that Clause 
is unconstitutional. 

We shall now deal xvith these contentions. 

12. Mr. Jagadhisa Sastry' submitted that 
dealers w’ho keep for sale, at any one time, 
less than ten quintals of any one foodgrain 
and less than twenty-five quintals of all food- 
grains taken together, do not come w’ifhin 
tlie definition of eitlier ‘Mffiolesale Dealer or 
‘Retail Dealer’, and are totally outside the 
purview’ of these two Licencing Orders. Mr. 
Jagadi.sha Sastry’ argued tliat the classifica- 
Uon of dealers, based on the quantity of 
foodgrains held by them at any one parti- 
ciikar point of time, has no rah'onal relation 
to the object sought to be achieved by these 
two Licencing Orders, and hence these tw'o 
Orders are discriminatory' and x'iolative of 
Article 14 of the Constitution, Elaborating 
this argument, Mr. Jagadisha Sastry’ said that 
it is possible tliat a dealer w'ho keeps less 
than ten quintals of any' one kind of food- 
grains at any' one time, may still have a large 
turn-over, w’hile a dealer who keeps more 
than ten quintals at any one time, may' have 
a smaller turnover and that the quantity' of 
stock held by' a dealer at any' one time, can- 
not be a mea.sure of the size or volume of 
business of a dealer. 

13. Ordinarily bigger dealers hold bigger 
stocks and smaller dealers hold .smaller stocks. 
The maximum stocks of foodgrains held by' 
a dealer at any one time, is a rough and 
ready index of the .size of a dealer. Hence, 
it cannot be said that the criterion of maxi- 
mum stock held by’ a dealer at any' one time, 
is irrelevant to classify’ dealers as petty' deal- 
ers and bigger dealers. 

14. It is well settled tliat every law’ need 
not have universal applic.ability' to all per- 
sons who are not by nature, attainment or 
circumstances in the .same position. Le.gisla- 
tion enacted for the achievement of a parti- 
cular object need not be all embracing; the 
Legislature is free to recognise degrees of 
harm and may confine its restrictions to those 
cases where tlie need is deemed to be the 
clearest. 
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15. A dealer who keeps at any one tim^ 
less than ten quintals of any one foodj^raia 
or less than twenty-five quintals of all food- 
p-ains taken fojjether, will cenerally be a 
petty dealer in fotxlgrains. The dangers of 
hoarding and creating artificial scarcity of 
foodgrains, may be less from them than from 
bigger dealers. Moreover, it will be dilR' 
cult for such petty dealers to apply for licen- 
ces and for their renewal, to maintain ac- 
counts, to issue receipts or invoices and to 
submit returns. Having regard to these fac- 
tors, it cannot be said to be unreasonable 
to exempt such petty dealers from appbca- 
bility of these two Licencing Orders. 

IG. Clause (a) of Condition No 2 of the 
^Vholesale Licence (in Form-Bj, reads: 

2 (a) The licensee shall carry on the afore- 
said business at the following places; 


17. Mr Jagadisha Saslry submitted that 
a wholesale dealer has generally to purchase 
foodgrains from growers spread over a large 
part of the State or from millers who pur- 
chase foodgrains from growers and sell the 
same after millmt that it would not reason- 
ably be practicable for a wholesale dealer to 
specify, at the time of applying for licence, 
all the places at which he may have to buy 
focxlgrains from growers or such millers, ana 
that if he buys foodgrains at any place not 
specified in Condition No 2 (a) ol the licence 
he will be contravening the conditions of the 
licence Mr. Jagadisha Sastiy added that It 
would be practicably impossible for a whole- 
sale dealer to know in advance from which 
growers he may buy foodgrains and to spe- 
cify at the time of applying for renewal there- 
of, the places at wnicn such purchases may 
have to be made by him, 

18. But the learned Government Pleader 
submitted that the places of business refer- 
red to in Condition No. 2 (a) of the whole- 
sale licence, Iwve lieen understood bv the 
authorities as referring only to places where 
a xsliolesale dealer sells focxlgrains and not 
to places where he purchases foodgrains. On 
r.be Avt.hw Jhaevd. }i was sSsis-d h^' .V* /rfis- 
disha Sastry that in some places the autho- 
rities base found fault with wholesale deal- 
ers for purchasing focxlgrains at places not 
montiniiM in Condition No. 2 (a) of their 
Licences. 

19. Whatever may be understanding of 
the meaning of the term, ‘place of business’, 
by the authorities, it is clear that in the case 
of a wholesale dealer, his activity of pur- 
chasing fooclgrains is as much a part of his 
business as the activity of selling fooilgrains. 
Without purchasing foodgrains he cannot 
sell them. Hence, the term, ‘the place of 
business', refers aS much to the place where 
he purchases, as to the place where he seQs. 

20. We think hfr. Jagadisha Sastry b 
right in contending that the restriction that 
B wholesale dealer should jmirhase food- 
grains only at the places specified fa the 
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licence for stocking and selling, would make 
it very difficult for him to secure food- 
grains required for his biLsiness of selling. 

21. l^en a wholesale dealer is required 
(under Condition No. 3) to show in his stock 
TCf^ter, the places from which he purchases 
foodgrains and when even a miller has to 
obtain a permit (under Condition No. 9 (3)) 
to sell footlgrains to a wholesale dealer, we 
are unable to see what necessity there is for 
the restriction that a wholesale dealer should 
not bxiy foodgrains at places other than those 
specifi^ in his licence for carmng on busi- 
ness. The State has also not filed any coun- 
ter-affidavit explaining why such restriction 
is necessary. 

22. It is well settled, a legislation has to 
strike a proper balance between the freedom 
guaranteed under Article 19 (1) (g) and the 
social control permitted by Clause (6) of 
Article 19. A restriction which is arbitrary 
or of an excessive nature beyond what is re- 
quired in the interest of the general public, 
cannot be said to contain the quality of rea- 
sonableness and does not come within the 
protection of clause (6) of Article 19. Hence, 
we hold that Condition No. 2 (a) io Form-B 
of the wholesale licence, fs invalid in so far 
as It prohibits a wholesale dealer from tnir- 
chasing foodgrains at places other than those 
specif!^ in such licence for carrying on bust* 
oess. 

23. Clause (i) of Condition No. 7 of both 
the wholesale and retail licences (in Fonn*B) 
reads: 

7. The Leensee shall not— 

(0 enter into any transaction Involving 
purchase, sale or storage for sale of food- 
grains in a speculative manner, prejudicial to 
the maintenance and easy availauihly of sup- 
plies of foodgrains in the market. 

24. Neither the word, ‘speculation’, nor 

the word, ‘speculative’, has been defined in 
the Act or in either of two Licencing Orders. 
According to the Shorter Oxford Dictionary, 
the word, ‘speculate’ means to engage in 
buying and selling of commodities or effects 
in jfviJ«r /£> iy' /Efff ax' av xnarAet- 

25. It is, no doubt, undesirable that 
dealers should either buy or sell foodgrains 
not for the normal purpose of furthering 
disInlHition thereof but merely to take ad- 
vantage of anticipated rise or fall in prices 
thereof. 'The aforesaid condition may, no 
doubt, embody a laudable moral injunction 
to dealers. But the question is how to find 
out whether any buying or selling by a deal- 
er. it not in the course of normal trade but 
merely for the piiipose of m.aking profit by 
anlicip.ited rise or fall in price. Even a 
bona fide trade transaction carries with it 
an element of risk on account of rise or fall 
in prices, whether anticipated or not. 

26. *1716 learned Cos-emmert Pleader did 
not dispute that it is extremely difficult, if 
not fn'possilile. to find out which transac- 
tion of a dealer, is normal and !>on.i fide 
ai^ which transaction, is speculative. How- 
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ever, he said that the existence of this condi- 
tion is desirable because it warns a dealer 
as to what he ought not to do. The learned 
Government Pleader added that, at any rate, 
the said condition is harmless. 


27. On the other hand, Mr. Jagadisha 
Sastr>' argued that such a vague condition 
in the licence, will subject dealers to need- 
less uncertainty' and harassment by the autho- 
rities. We think the criticism of Mr. Jaga- 
■disha Sastry' is well founded. In the absence 
!of specified criteria for determining w'hat 
Itransactions are speculative, the Condition 
|No. 7 (i) in the licence must be held to be 
'void on account of vagueness of uncertainty. 

28. The relevant part of Condition No. 9 
of the Wholesale Licence, reads: 


9. Tlie licencee shall not sell foodgrains to 
any person other than a person registeied 
with him as a retail dealer (including him- 
self if he also sells in retail); 

Provided that — 

(1) The licensee may’ sell at wholesale 

rates direct to consumers w'ho purchase in 
bulk a bag of one quintal or more 

(2) X X X X X X X 

(3) The licensing authority' may permit a 
wholesale dealer to sell foodgrains to an- 
other licensed wholesale dealer in the State. 


X X X X X X X 

29. Thus, a wholesale dealer is prohibited 
from selling foodgrains to another w'holesale 
dealer except \mder a permit issued by' the 
licensing authority. 

80. Mr. Jagadi.sha Sastry' argued that 
the need to obtain a permit on every' occa- 
sion w'hen a w'holesale dealer wants to sell 
foodgrains to another wholesale dealer, causes 
unnecessary' delay and trouble and imposes 
an unreasonable restriction on the freedom 
to .sell foodgrains. Mr. Jagadi.sha Sastry 
also said that a wholesale dealer in rice, very 
often purchases it from a miller who is also 
regarded as a w'holesale dealer and that 
every' time a miller w'ants to sell rice to a 
w'holsale dealer who is not a miller. Condi- 
tion No. '9 (3) requires the -former to apply 
to the licencing authority for a permit. 

31. Apart from sales of rice by' a miller 
to a W’holesale dealer who is not a miller, 
ordinarily', there appears to be no nece.ssily 
for a wholesale dealer selling foodgrains to 
another w'liolesale dealer. MHien there is 
shortage of foodgrains, it is desirable that 
there .should be free and q\iick flow of food- 
grains from growers or importers to consu- 
mers without passing through too many’ 
intemiediaries. Sales by' one wholes.ile 
dealer to another may' cause delay' in food- 
grains reaching ultimate consumers and there 
will also be danger of speculative buying 
and selling, and concerning (cornering — Ed.; 
of foorlgrains by some wholesale dealers in 
anticipation of rise in prices. If in anv spe- 
cial circumstances a wholesale dealer finds it 
nece-ssary' to sell foodgrains to another 


wholesale dealer, he can apply to the 
licensing authority for a permit for the same, 
explaining the reason therefor. 

32. Even when a miller wants to sell 
rice to wholesale dealers who are not millers, 
it should not be difficult for him to obtain 
permits from the licensing authority'. Un- 
less such sales are prohibited except under 
permits, it will be, difficult for the authori- 
ties to keep track of movement of foodgrains. 

33. But Mr. Jagadisha Sastry’ submitted 
that every’ wholesale dealer has to maintain 
a stock register showing, inter alia, from 
which he purchases goods and to w’hom he 
sells goods and the quantities of such pur- 
chase and sale, and hence there is no need 
for the authorities prohibiting sales between 
wholesale dealers. But mere maintenance of 
stock registers by dealers, may not be suffi- 
cient to keep track of movement of foodgrains 
from dealers to dealers and to prevent hoard- 
ing or cornering of foodgrains, or sending 
them outside the State. 

34. Having regard to the necessity' for 
preventing hoarding and cornering of food- 
grains and sending them outside the State, 
the prohibition against a wholesale dealer 
selling foodgrains to another wholesale dealer 
in the State e.xcept under a permit, cannot 
be said to be an unreasonable restriction. 

3.5. Condition No. 3 of the wholesale as 
well as retail licenses, requires that the 
licencee shall except when specially exempted 
by the State Government or by tlie licensing 
authority in this behalf, maintain a register 
of daily accounts for each of the foodgrains 
he has been licensed to deal show’ing cor- 
rectly' — 

(a) the opening stock on each day; 

(b) the quantities received on each day 
showing the place from where and the source 
from which received; 

(c) the quantities delivered or otherwise 
removed on each day showing the places of 
destination; and 

(d) the closing stock on each day. 

3G. The licensee is also required to com- 
plete his stock accounts for each day on the 
day' to which they relate, unless prevented 
by' reasonable cause, the burden of proving 
which, shall be upon him. 

37. Condition No. 4 of both the whole- 
sale and the retail licenses, requires the licen- 
see (except when specially exempted by the 
State Government or by a duly authorised 
officer) to .submit to the concerned licensing 
authority a tnie return, in Form *C’ (contain- 
ed in Schedule II to each of the Licensing 
Orders), of the stocks, receipts .-ind 
deliveries of each of the foodgrains. 
Such return .sh.all be fortnightly', in 
the case of a wholesale dealer and monthly', 
in the case of a retail de.iler. Such return 
shall be sent within o days after the close 
of the fortnight or within 10 days after the 
close of the month, as the case may be. 

.38. Condition No. 10 of both the whole- 
sale licence and the retail licence, requires 
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the JiceD^ce (ercept when specially ereinpted 
by the Coveramenl or by a duly authonsed 
officer), to issue to every customer a cnirect 
receipt or invoice, as the case may be, Rivmg 
certain particulars of himself and of the pur- 
chaser, the date of the transaction, the pnco 
per nijinfaJ and the total amount char;;ed. 
The licensee is required to keep duplicates 
of such receipt or invoic-e to be available for 
inspection by the authorities. 

39. Mr Jagadhisha Sastry contended that 
the aforesaid conditions requiring mainte- 
nance of stock register, submission of returns 
and Lssue of receipts and invoices, constitute 
etcessive unnecesvars and iinreasnuahle res- 
Inclions and ihat the requirement'- of those 
conditions are unworkable and impossible of 
performance 

40. Mr Jagadhisha Sastry complained 
that it would l>e very difficult for a dealer 
to complete his stock accounts for each day 
on that day itself because he might receive 
goods in lorries just at ilie close of the day 
and that if would not be practicable to enter 
into stock repster the partltulan of the 
quantities so received and to close the stock 
account on that <lav iLself Mr jacadhisha 
Sxstry added that likessnse a (fealer may 
ellecl a very large nnmlier of sales on a day 
and (hat it \soiild not be practic.iMe to enter 
In the stock register all the particulars of the 

S uantitics delivered on that day and to close 
le stock accounts on that day itself. 

41. Ordinarily, it should not be difficult 
for a dealer to enter In his stock register the 
aforesaid particulars of goods received and 
goods sold and to stnke the balance of stock 
at the close of each day. Even if his trans- 
actions are vcr>' numerous, he should see 
that each dav the transactions are closed 
sometime before tlie close of his vvorking 
hours of that d.ny so that ho will have siifB- 
dent interval of time to make neoess.ary en- 
tries in the stock register and to stnke the 
closing balance of stock on that day. If iu 
an tinusu.al situation he is not able to do so. 
Clause (2) of Condition No 3 protects him 
if he estabILshes that he was prevented by 
reasonable cause from making such entries 
and sinking the stock balance for that itiy. 
Hence, it cannot be said that the requirement 
of Condition No. 3 is an unreasonable res- 
triction. 

42- We are unable to see how the re- 
quirement (under Condition No. 10) that 
dealers should issue receipts or invoices and 
keep duplicates thereof for inspection, can 
be said to lie an unreasonable restnction. 
Petty dealers are outside the purview of these 
IJcensing Orders Even under the provi- 
sions of the Sales Tax .\ct. dealers who have 
a taxable turnover, have to issue such receipts 
or invoices. 

43. The requirement (under Condition 
No 4) (hat dealers should submit periodica? 
returns to the authorities, also cannot be 
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said to impose any excessive burden on them 
(dealers) 

44. Unless dealers maintain daily ao- 
counts of stocks and strike the closing stock 
balance each day, issue receipts or invoices 
and submit periodical returns, proper enforce- 
ment of (he provisions of (he Licensing 
Orders and conditions of the licences, would 
not be possible. We liave no hesitation in 
bolding that the restrictions imposed by Con- 
ditions Nos 3. 4 and 10, of the wholesale 
and retail hcences, are not unreasonable res-l 
tnctions 

45. We shall now deal with Clause 11 of 
both the Licensing Orders empowering entry, 
search and seizures 

40. In \V P No 3876 of 1968 and con- 
nected petitioners we considered the validity 
of the corresponding provision i.e.. Cl 8, 
in the Mvsore E.ssenlial Commodities (other 
than PiHidstiiils) (Maintenance of Accounts, 
Displ.iv of Prices and Stocks) (Second) Order, 
1967 ihcreinaftcr referred to as the Non- 
edible Essential Commodifies Control Order). 
Tliere vve held that the powers of entry and 
search under Clause 8 of that Order, are 
valid But we held that the power of seizure 
under that danse. Is valid only when such 
seizure IS made by an enforcement Officer 
who IS also a Po/icc Officer bikI not when 
such seizure is by an Enforcement Officer 
who IS not a Police Officer. 

47-48. The ciraimstances which inclined 
US to the view that such seizure by «n En- 
forcement Officer other than a Police Officer, 
Is invalid, were briefly as follows—- 

Clause 8 is silent as to wliat an En- 
forcement Officer is required to do after 
seizing the articles mentioned in that Clause. 
It is not provided therein that he should pro- 
duce such articles before a Map’sirafe or any 
higher aolhonty within any particular time or 
return them to persons from whom they are 
scizeil. Nor is there any provision regula- 
ting the custody of such articles. But where 
seizure is made by a Police Officer who has 
been appointed as Enforcement Officer, pro- 
xrisions of Section 523 of the Code of Crimi- 
nal Procedure arc attracted. Tf he seizes any 
aiticlc-s under Claus'* R, he has to report the 
same to a Magistrate under th.af section and 
such properly will be regiilafed by judicial 
orders of such Magistrate Tlie owner of 
sudx property can approach the M.igistrate 
for their return if there is any unreasonable 
delay in placing a charge-slieei for anv of- 
fence in connection with the alleged com- 
mission of which thev were seized But 
the provisions of Section 511. Criminal Pro- 
cedure Ccxie. are not attracted where such 
seizure is made bv an Enforcement Officer 
who is not a Police Officer. If after such 
seizure he tales no further steps, the owmer 
of those articles will be deprived of the use 
thereof, they will be exposed to deteriora- 
tibii, dccav or loss of value. Such owsier 
has no remedy under the Act or the Non- 
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edible Essential Commodities Control Order. 
Such was Our view in the aforesaid petitions. 

49. ^Mien we rendered our decision in 
W. P. No. 3876 of 1968 and connected peti- 
tions, we had over-looked the amendment of 
SecHon 6-A of the Act by the Essential 
Commodities (Second Amendment) Act 1967 
(hereinafter referred to as the Second .Amend- 
ment Act). Section 6-A, as it stood before 
such amendment, provided that where any 
foodgrains, edible oil seeds or edible oils are 
seized in pursuance of an order made under 
Section 3 in relation thereto, they may be 
produced without unreasonable delay' before 
the Collector of the District or the Presi- 
dency Town in which the foodgrains, edible 
oilseeds or edible oils are seized and whetlrer 
or not a prosecution is instituted for the con- 
(Contd. on Col. 2) 


travention of that order, may order confisca- 
h'on of foodgrains, edible oil seeds or edible 
oils. By the Second Amendment Act, the 
wo^s ‘foodgrains, edible oilseeds or edible 
oils', occurring in Section 6-A, have been sub- 
stituted by the words, ‘essential commodity’. 
It is not necessarj' here to say what our 
decision in W. P. No. 3876 of 1968 and con- 
nected petitions, would have been if the 
amendment had been brought to our notice 
and we had considered the effect thereof. 

50, Though Clause 11 of the ^VholesaIe 
Licensing Order and the Retail Licensing 
Order as weU as Clause 8 of tlie Non-edible 
Essential Commodities Control Order, prowde, 
for entry, search and seizure there is mate- 
rial difference in the language of said Cl. 11 
and that of said Clause 8. We have set 
out both these Clauses hereunden 


Clause 11 of Wholesale and Retail 
Licensing Order. 


11. Powers of entr}% search and seizure, 
etc. — 

(1) The licensing authority or any other 

ofiBcer authorised by the State Gov- 
ernment in this behalf, may with 
such assistance, if any as he thinks 
fit, — 

Ja) require the owner, occupier or any 
omer person in charge of any place, 
premises, vehicles, or vessels in 
which he has reason to beh'eve that 
any contravention of the provisions 
of this Order or of the Conditions 
of any licence issued thereunder has 
been, is being, or is about to be 
committed to produce any book, ac- 
counts, or other documents showing 
transactions relating to such contra- 
ventions; 

(c) take or cause to be taken, extracts 

from or copies, of any documents 
show'ng transactions relating to such 
contraventions which are produced 
before him; 

(d) search, seize and remove stocks of 

foodcnains and the animals, vehi- 
cles, or other conveyances used in 
carrying the said foodcrains in coii- 
travention of the provisions of this 
Order, or of the conditions of the 
licences issued thereunder and there- 
after take or authorise the taking 
of all measures necessary' for secur- 
ing the production of stocks of food- 
grains and the animals, vehicles, 
vessels or other convey’ances so seiz- 
ed, in a Court and for their safe 
custody’ pending such production. 

(2) The provisions of Sections 102 and 

103 of the Code of Criminal Proce- 
dure, 1898 (Central .Act 5 of 1898) 
relating to search and seizure .shall 
so far as may' be, apply' to searches 

I and seizures under this clause. 


Clause 8 of the Non-edible Essential 
Commodities Control Order. 


8. Power of entry, search and seizure.- 


(1) The Enforcement OfiBcer may' with a 

view to securing compliance wth 
this Order, or to satisfy himself 
that the provisions of this Order 
have not been contravened — 

'(a) enter into or search any premises, 
vehicles, vessels, or other convey- 
ances in which he has reason to 
believe that contravention of this 
Order has been, is being, or is 
about to be committed; 
seize the stock of e.ssential commo- 
dities along with the packages, 
coverings or receptacles in which 
such essential commodity’ is found 
and the animals, vehicles, ve.ssels 
or other conveyances used in car- 
rying such essential commodity' in 
respect of which the officer has rea- 
son to believe that a contravention 
of this Order has been, is being, 
or is about to be committed. 

(2) Tlie provisions of Sections 102 and 

103 of the Code of Criminal Proce- 
dure, 1898 (Central Act 5 of 1898) 
relating to search and seizure sliall, 
so far as may be, apply to searches 
and seiziues under this clause. 
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51. In the said Clause 8, the words, 
'with a view to securing compliance with this 
order, or to satisfying himself that the provi- 
sions of this order have not been contra- 
vened, occur in the opening part of that 
C^use and hence govern sub<Iauses (a) and 
(b) of that clause. Thus, the power of entry, 
search and seizure can be exercised by an 
Enforcement Officer only for the aforesaid 
purpose and such power is not an onguid- 
ed, unregulated, uncondibonai or unqualified 
one. 


52. But, in Clause II of the Wholesale 
and Retail Licensing Order, the words, “has 
reason to believe that any contravention of 
the provisions of this Order or of the condi- 
tions of any licence issued thereunder has 
been, is being, or is about to be committed 
do not occur in the opening part of that 
Clause, but occur only in suo-clauses (a) 
and (b) and not in sub-clause (d) which pro- 
vides for search and seizure. In sub-cl (d) 
the words “in contravention of the provisions 
of thu Order, or of the conditions of the 
hcence issued thereunder" relate only to 
the words, “animals, vehicles or vessels or 
Other conveyances used in carrying of (he said 
foodgrains", but not the words, "stock of 
foodgrains" which also may be seized. 

53. The resultant position is that the 
power to search any premises in which food- 
grains may be storra, and the posver to seize 
and remove stocks of foodgrains. are not re- 
gulated by any guiding principle and are 
not controlled by any conditions like the 
Enforcement Officer ha\nng reason to believe 
that anv contravention of the provisions of the 
respective licence has been, is being or is 
about to be committed. Thus, the power, 
of search, seizure and removal in regarf to 
stocks of foodgrains is unguided, uncontrol- 
led and unqualified. There is no check on 
the exercise of such rxrwer by an Enforce- 
ment Officer. Thus, the powers conferred by 
Clause II are so wide as to enable the En- 
forcement Officer to seize stocks of food- 
grains. even without the least suspicion of 
there being anv contravention of any of the 
provisions of the Orders or the licence. 

54. No doubt, sub-clause (2) of Clause 11 
provides that the provisions of Setiions 102 
and 10.3 of the Cmc of Criminal Procedure 
relating to search and seizure shall, so far as 
may be. apply to searches and seizures under 
Clause 11 also. The only safeguards avail- 
able under Sections 102 and 103, Criminal 
Procedure Code are: 


(0 The search shall be made in the pre- 
sence of two or more respective (res- 
pectable — Ed ) inhabitants of th® 
locality in which the place to be 
searched is situate; 


(ii) A list of all things .seized in the course 
of such search and the places in whkli 
they are respectively found, shall be 
prepari^ ana signed by the said wit- 
nesses; and 


(iii) A copy of list of thinra taken pos- 
session of. shall be dehvered to the 
person searched or the occupant ol 
the place searched. 

55. But these safeguards are only in 
regard to the manner in which search and 
seizure should be conducted and not in regard 
to the conditions precedent for exerdsing the 
powers of search and seizure. These .safe- 
guards do not afford any protection against 
the liceasing authority or an authorised offi- 
cer searching any premises and seizing 
stocks of foodgraiax without any reasonable 
cause. Sub-clause (d) of Clause 11 of both 
the Licensing Orders, which empowers search 
and seizure even wnthout the safeguard (hat 
the Enforcement Officer should have reason 
to believe or suspect contravention of the 
prm-ixions of the Licensing Orders or the 
conditions of licence, cannot (but — Ed ) be re- 
garded as being arbitrary, iinguided and un- 
controlled and violative of the fundamental 
nahtsof dealers under Art. 19 of the ConsH- 
hition to carry on trade and to hold property. 
But the power of search under sub-cl (li) of 
Clause 11. does not suffer from such infirmity, 
as such power can be exercised only when 
the Enforcement Officer has reason to be- 
lieve that there has been any contravention 
of the provisions of the Orders or the coodl- 
tioDs of the licence. 


5C. To sum, up we hold that: 

(1) Condih’on No. 2 (a) of (he Wholesale 
Licence, is inx’atid in so far as it 
operates to prohibit a licensee from 
purchasing fooclcrains at plaw other 
than those specified in the licence as 
places r>f his business; 

(fi) Condition No. 7 (i) of the \Vho!esalo 
and the Retail Licence, is invalid; 


(iii) Sub-cl.ause (d) of Clause 11 of both 
the 3\’holesale Licensing Order and 
and the Retail Licensing Order, is in- 
valid (q (he extent it empowers search 
of premises and seizure of stocks of 
foodgrains; and 


Pv) The power of search un<I«- sub-cl. (b) 
of Clause 11 of both these Orders, 
is vahd. 


57. Clause 11 of the IVholesale Licens- 
ing Order and Clamse 11 of the Retail Licens- 
ing Order, and Conditions Nos. 2 (a) of the 
\\'holesale Licence and 7 (i) of the WTiole- 
sale Licence and the Retail Licease, are 
quashed only to the extent stated above. 

5S. As the petitioners have succeeded only 
partially, we direct parties to be^ their own 
costs. 

Order aoxirxiingly. 



1970 


Mrs. C. Colaco v. Urban D’Silva (M. Sathosh J.) [Prs. 1-3] Mys. 297 


AIR 1970 MTSORE 297 (V 57 C 70) 

M. SANTHOSH, J. 

Mrs. C. Colaco, Petitioner v. Urban D’Silva, 
Respondeat. 

Civil Revn. Petn. No. 1041 of 1968, D/- 
8-6-1970, from order of Dist J., Mangalore, 
D/- 12-12-1968. 

(A) T. P. Act (1882), Section 108, Cl. (o) 

— Lease of premises for residential purposes 
to businessman — Carrying on some busi- 
ness work during spare time in smaE portion 
of premises without running a shop — User 
not inconsistent \vith purpose of lease. 

Even though a house is taken for residen- 
tial purpose by a professional man it does 
not prevent him from carrying on some pro- 
fessional work in the house during spare 
time. Some occupation and profit-making 
activities by such person in a small portion 
of the house unostentatiously and without 
running a shop or causing any nuisance do 
not amount to conversion of a residential pre- 
mises into a non-residential one. (1959) 2 
Mad LJ 240 and AIR 1949 Mad 785. Rel. 
on. . (Paras 4, 8) 

(B) Houses and Rents — Mysore Rent 
Control Act (22 of 1961), Section 21 (1) (d) 

— Ground for eviction — Nuisance to neigh- 
bouring occupiers — Sound of sewing machine 
does not by itself constitute a nuisance. 

(Para 9) 


Cases Referred: Clironological Paras 

(1969) 1969-1 SeWR 1142 = 1969 
Ren CJ 702, Central Tobacco Co., 
Bangalore v. Chandra Prakash 8 

(1964) 1964-2 Mad LJ 288 = 77 Mad 
LW 503, Abdul Khader v. G. H. 

Rao S 

(1959) 1959-2 Mad LJ 240 = 72 Mad 
LW 519, Jugraj Jain v. Ambika- 
pathi Pillai 2, 3, 4 

(1954) AIR 1954 Mad 514 (V 41) = 

1953-2 Mad LJ 625, Bhoplal M. 

Davay v. S. R. Subramania Iyer 2 

(1952) AIR 1952 Trav. Co. 290 (V 39) = 

ILR (1951) Trav. Co. 597, Kesavan 
V. State 2 

(1949) AIR 1949 Mad 785 36) = 

1949-1 Mad LJ 74, Krishnan Nair 
V. Valliammal 3, 4 

(1944) 1944-2 All ER 167 = 1944 

KB 679, Vickerv v. Martin 3, 5 

(1928) 93 J. P. 55 = 73 SJ 43, Hicks 
V. Snook 5 


P. Ganapathy Bhat, for Petitioner; K. Bala- 
krishna Rao, for Respondent. 

ORDER: Tlie petitioner before this Court 
is the landlord. Petitioner filed a petition 
under Section 21 (1) (b), (c) and (d) of the 
Mysore Rent Control Act of 1961 (herein- 
after referred to as the Act) against the res- 
pondent-tenant and prayed that because the 
tenant had contravened said provisions, the 
tenant is liable to be evict ed from the said 

^/HN/D454/70/Cmi/P 


premises. The trial Court held that the peti- 
tioner has made out the contravention of the 
provisions of sub-clauses (b) and (d) of Sec- 
tion 21 (1) of the Act and passea an order 
of evicb'on. The appeal filed by the tenant 
was allowed by the learned District Judge 
of South Kanara. The learned District Judge 
held that the petitioner has not made out 
the contravention of provisions of sub-cls. (b) 
and (d) of Section 21 (1) and allowed the 
appeal. In this revision petition, tlie peti- 
tioner challenges the said order passed by 
the learned District Judge. 

2. Shri Ganapathy Bhat, learned Counsel 
appearing on behalf of the petitioner has con- 
tended that the learned District Judge has 
not considered the evidence of all the wit- 
nesses examined on behalf of the petitioner. 
It is also stressed that the learned District 
Judge had not adverted to the admissions 
made by the respondent and his w’itne.sses. 
If the evidence of the petitioner’s witnesses 
and the admissions made by the respondent 
are taken into consideration, he submits, 
there cannot be any doubt that the respon- 
dent was carrx'ing on tailoring business in 
the premises let out to him for residential 
purposes. He argues that the petitioner has 
clearly made out contravention of Clause (o) 
of Section 108 of the Transfer of Property 
Act and undoubtedly the premises have been 
used for a purpose other than that for w'hich 
it w'as leased. It is also contended, if tailor- 
ing work is carried on in a residential pre- 
mises late in the night it will cause n:iisance 
to the neighbours and the petitioner had also 
made out a case under Section 21 (1) (d) of 
the Act. Shri Ganapathv Bhat has relied 
on (1953) 2 Mad LJ 625 '= (AIR 1954 Mad 
514); (1964) 2 Mad LJ 288; (1959) 2 Mad 
LJ 240; AIR 1952 Trav-Co 290 in support 
of his contentions. 

3. Shri Balakrishna Rao, learned counsel 
appearing on behalf of the respondent has 
supported the order passed by the learned 
District Judge. He has stressed the fact that 
in the quit notice (Ex. A.l) given by the 
petitioner dated 25th April, 1966, the peti- 
tioner has nowhere referred to the respon- 
dent carrying on tailoring business in the 
said premises nor had the petitioner refer- 
red to the nuisance caused by the respon- 
dent when c.arry'ing on tailoring business in 
his residential premises. Tin's is an impor- 
tant circumstance to be borne in mind in 
judp'ng evidence lot in by' the petitioner and 
the low'er appellate court has considered this 
important factor w'hen deciding the points 
at issue. It is also argued by the Icanied 
counsel for the respondent that if in a pre- 
mises let out to the respondent, for residence 
a portion of that premises is used for carry- 
ing on business, it will not violate the provi- 
sions of clause (o) of Section 108 of the 
Transfer of Property' Act. Tire learned Dis- 
trict Judge has accepted the version of the 
raspondent that the respondent had also been 
carrying on the work of a tailor in his resi- 
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deoce lor a number of years- The Jeamed 
counsel has stroncly rehol on (19 i9) 1 Mad 
LI 74 = (AIR 1919 Mad 785) and (1959) 2 
Mad LJ 240 and 1911 (2) All ER 167 in 
support of his said contention. It is also 
contended that quit notice should have been 
issued to the respondent bnngmg to his 
fcnovtledge (he alleged breacli, as the case 
of the petitioner svas that there svas a breach 
of contract under Section IDS. sub^rlause (o) 
of the Transfer of Property Act. It is argo* 
ed that it is obligatory to nring to the know- 
ledge of the other party the breach commit- 
ted before the petitioner-landlord claims re- 
entry. It is contended that the lower ap- 
pellate court has considered all the material 
evidence in the case The lower appellate 
court did not consider P ^V’ Ts eviilence as 
it was not material. This non-consideration 
of P. W.’s evidence does not in any way 
cause injustice to the parties. It is also 
argued that it is open to this court under 
Secbon 50 of the Act to go uito the entire 
evidence and arrive at its own conclusion. 
In support of this proposition reliance is 
placed on 1069 (1) SCWH 1142. If Is urged 
that the conclusions arrived at by the appel- 
late court are correct, and so case u made 
out calling for interference in revision with 
orders passed by the learned District Judge. 

4. The important question for considera- 
don in this case is, if in a premises teased 
out for residential purposes to a professional 
man, the said person carries on some pro 
fessional work fn his residence, whether he 
will be violating sub-clause (o) of Section 108. 
In Jusaj Jain v. Ambikapatni Pillai, (1959) 
2 Mad LJ 2-10 this question has b^ con- 
sidered by the Madras Ilich Ourt. It has 
been laid down in the si^d decuion as fol- 
lows; — 

"Even though a house is taken for purely 
residential purposes, some occupation and 
profit-making activities by the resident there- 
in. in a small portion unostentatiously onil 
vvilhoiil running a shop or causing any nui- 
sance. are inevitable and permissible in these 
da>s of complex civilization." 

At paee 212. the court observed as follows; — 

"Tlie third contention of Mr. Inamdar was 
that even reoarding the premises let out for 
purely residential purposes, a reasonable por- 
tion could be used for ocaipational and pn>- 
(it-making purposes prov^dra there was no 
conversion of Ine residential premises tonon- 
residenfial premises, and no nuisance was 
caused, and it b unobstmetive and quiet affair 
not involving the running of a shop or the 
gathering of crowds. As laid down by roe 
in Krishna Nair v. VaRiammal approved by a 
Full Bench of thb Ckiurt in (1919) 1 Mad 
LJ 74 = (AIB 1949 Mad 785) a premisa 
must be deemed to be taken and used for 
‘residential purposes’ though a portion of Ite 
prcinises may be used for mating appalams 
wfien people are not sleeping there and used 
for sleeping purposes when appalams are oot 
made there."^ « 


In the said decision it has been pointed out; 

“a lavv-v’cr may advise his clients in a 
room of bis bouse; a doctor may give con- 
sullalion to hb clients in a room of his house; 
an astrologer may mve his predictions to Ms 
clients in a room of his house, a barber may 
have his select and urgent clients in a room 
of hts house; a papadotn maker can make 
papacbm in a room of his house; provided 
the psirtums so used form only a fraction of 
the entire premises and does not alter the 
nature of the preiruses from residential to 
non-residential purpose." 

5. Shri Balakrbhna Rao has also strongly 
relied on a decision of the Enclisli Court 
VicLerv v Martin, (19tl) 2 All ER 167. In 
tlie said decision the observations made by 
Lord Greene M. R., in Hicks v. Snoo^ 
(1928) 9.3 JP ^ is quoted and it is to this 
effect; 

"Id that case the Court of ATOeal held 
that as he was dwelling in the house and 
had a nght to dwell in the house, the house 
was a du elJing-house, and the fact that be- 
sides being a dwelling house part of it was 
used for business premises did not prevent 
it being a dwelling bouse to which me Act 
appbed." 

la 1944-2 All ER 167 the tenant had taken 
the prembes for residentbl purpose but she 
made use of a portion of the said residential 
bouse 0 $ a sort of boarding house taUns 
in paying guests. At page 170, His Lom- 
*hJp has owervrf as /oHorrsi— ■ 

"Here, as I have said, this house Is nn- 
queslionably in my opinion a dwelling house. 
On the facts, it tvas impossible to hold othw. 
wise. It was a house in which thb bdy 
lives. She bad the erchisive part use 
of It. It b her home. She has her hus- 
band to come and live there when he is 
available, and her children, and it is hers 
exclusively subject to such licences as she 
may from time to lime grant to such perrons 
as come as lodgers, or guests, in the house. 

Subject to that it Is her home and 

her house, and there she lives. If the 
judge's judgment b to l>e read as s-ivinn thb 
b not a dwelling house then, in my opinion, 
there vvas no jusliBcation on the evidence 
for so holding". 

6. 1 win now examine the evidence fn 
the instant case. P. W. 2 exatninrtl on b^ 
half of the petitioner has slated that the res- 
pondent b a tailor an<l the respondent b 
doing tailoring work for the bst six months 
inside hb house itself. Some of his misfo- 
rners come to hb house. P. W. 3 has also 
stniQarly staled that the respondent was do- 
ing fculoring work in his house .since about 
seven months. He has also stated (hat, res- 
pondent b getting customers to his house. 
F- W. 5 has also stated that the respondent 
was doing tailoring work in his bouse sin<» 
eight months. The respondent does hb 
tailoTing work during night times and he 

W. S.) does not get sleep due to noise 
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caused by the work. Nowhere the wntnesses 
have stated that the respondent has con- 
verted the house into a tailoring shop. TJiere 
is 'no evidnece to show that the respondent 
had put up any board in the house nor do 
the witnesses say that the respondent was 
carrj'ing on the profession of tailoring in this 
house. It is no doubt true that tlie I'camed 
District Judge has not made any specific 
reference to the evidence of P. W. 5. But 
as pointed out by me, the evidence of tliis 
witness is similar to that of the othei wit- 
nesses examined on behalf of the petitioner 
so far as this question is concerned, and all 
that they have stated is that the respondent 
was doing tailoring work in his house. 

7. The case of the re.spnndent is that 

for the past 20 years since he has been re- 
siding in the said premises, he has been 
doing some tailoring work in his 

house during his spare time. In his 

counter stated, even when he was 
carrjdng on tailoring work in his 
shop, he was having a machine in his house 
to enable him to do some tailoring work in 
his house also. He has stated for the last 
18 years he had been doing so in the said 
premises, to the full knowdedge of the land- 
lord and other neighbours. In his evidence 
also, he has stated that he had been carr>'- 
ing on tailoring work in his house for a 
number of years. He has also stated that 
he has closed the .shop in 19fi6 at Pintos 
Gate as his eye sight was failing. He has 
stated that he was not doing tailoring work 
in his house but his son does it from 7 a. m. 
to 8 a. m. only. It is no doubt tnie. as 
pointed out by Shri Ganapathy Bhat, that in 
cross-examinatiion, respondent has stated that 
all his customers come to his house after 
he has closed the shop. But in the very 
next sentence he has stated that his cu.sto- 
mers w'ere coming to his house even when 
he had the .shop. The two wnlne.sses exa- 
mined on behalf of the re.spondent. R. W. 1 
and R. W. 2, have also stated that respon- 
dent has been doing tailoring work in his 
house for about 20 years. 

8. It is clear from the evidence referred 
Ito above, the re.spondent was doing tailoring 
Iwork in his house in his spare time. The 
evidence discloses that he lias been doing 
so for about 18 to 20 years. There is no 
evidence before the court to show that the 
respondent had shifted his .shop after the 
closure of his .shop at Pintos Gate to his 
house, and was carrying on the tailoring 
busine.ss in his residential hou.se. A.s already 
slated, no witness has staled that the respon- 
dent has put up a board in his re.sidenlial 
house, or made any structural alterations. 
From what has been stated above, it is clear 
that the principle laid down in the txvo 
Madras decisions referred to above apnlies 
to the facts of the instant case. Even 
though a house is taken for residential pur- 
pose. it does not prevent the person from 
carrying on his profession in the said pre- 


V. G. K. & Bros. [Prs. 6-10] Mys. 299 

mises during his spare time as has been 
ointed out b)' Madras High Court Simply 
ecause a lawj'er meets his clients in his 
house and transacts some legal work, or a 
doctor sees some patients in his house, a 
residential house is not converted into a non- 
residential one. It is also to be borne in 
mind that it is not disputed that the re.spon- 
dent and his family members w’ere residing 
in the said premises. The fact that they 
were incidentally earning on tailoring work 
in the house does not amount to conversion 
of a residential premises into a non-residen- 
tial one. The learned District Judge, after 
discussing the evidence has rightly come to 
the conclusion that in his opinion, the ground 
of user for purposes, other than that for 
which it has been leased out, is not made 
out and the provisions of clause (o) ol Section 
108, of Transfer of Property' Act, have not 
been violated in the instant case. 

9. The next question for consideration is, 
whether there has been contravention of sub- 
clause (d) of Section 21 of the Act. It may 
at once be mentioned that there is absolutely 
no mention in the quit notice issued by the 
petitioner that the canynng on of the tailor- 
ing business has been a nuisance or annoy'- 
ance to the neighbours. If really', tlie res- 
pondent w'as carrying on the work of tailor- 
ing late in the night and it was disturbing 
the petitioner and the neighboims, one 
would have expected petiHoner to mention 
it specifically in the quit notice issued by 
her dated 25th April, 1986. Though some 
of the witnesses examined on behalf of the 
petitioner have stated that they could not 
get sleep because he was carrying on the 
work late in tlie night, the evidence discloses 
that they are interested xvitnesses and much 
weight cannot be attached to their evidence. 

I agree with the learned District Judge, that 
it is not pos.sible to accept the contention 
that the sound of a sewing machine consti- 
tutes by itself a nuisance. Tlie learned Dis- 
trict Judge is right in coming to the conclu- 
sion that the petitioner has not made out 
that the re.spondent had contravened provi- 
sions of sub-clause (d) of Section 21 of Uie 
Act. 

10. In the re.sult, there is no merit in 
this revision petition and the same is dis- 
missed with costs.' 

Petih'on dismissed. 
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M. A. Hus.sain and another. Petitioners 
V. M/s. Panchiimal Vasudev Ganapath 
Kanialh and Bros, and another. Respondents. 

Civil Revn. Petn. No. 480 of 198/. D/- 
9-6-1970 from judgment and decree passed 
bv 2nd Addl. Civil J., Mangalore, D/- 11-10- 
1966. 
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PartnersWp Act (1932), Section 69 (2> — 
Suit by finn against third party — Proof, 
that persons suing are partners — Ntodes of. 

The two requirements which must be ful- 
filled before a suit can be instituted to en- 
force a contractual ngbt bv the firm or on 
behalf of the firm are (I) that the firm is 
a registered one and (2) that the persons 
suing are or have been shown in the Register 
of Finns as partners. The suit wwJd be 
wholly incompetent if either of these condi- 
tions is not fulfilled. AIR 1969 Guj 178, 
Rel. on. (Para 10) 

The second condition really consists of 
two alternatives and it is enough if one of 
them IS fulfilled. Those alternatives are (I) 
that the persons suing must establish that 
they are partners or (2) that they are per- 
sons whose names are shown in the Rejpster 
of Firms as partners. The second alterna- 
tive requires production of the Register or 
a certified cony thereof. Oral evidence 
would not be allowed. But there is no bar 
to prove the first alternative by adducing 
evidence other than production of Register 
or its certified copy. Oral evidence can bo 
used to prove that persons suing are part- 
nen. AIR 1932 Nag 57, Partly dissented. 

(Para 12) 

Cases Rcferredt Chronological Paros 
(1969) AIR 1969 Gui 178 (V .36) = 

10 Cu] LR -IST. Bharat Sarvodaya 
Mills Co. Ltd. v. M/s. Mohatta 
Brothen. a firm 10 

(1932) Ain 1952 Nag 57 (V 39) = 

JLR (1952) Nag 764, Firm Kapnr- 
chand Bhagaji v. Laxman Trimbak 

11 , 12 

P. V'asudeva Aitbal, for Petit/oners; U. L. 
Naravaiia Rao, for Respondents. 

ORDER : This is a revision petition filed 
bj’ the original defendants 2 and 3 against 
the decree passed by the 11 Additional Civil 
Judge. Mangalore, in Small Cause Suit No. 
3S7 of 1963 under Section 25 of the Provin- 
cial Small Cause Courts Act. 

2. It is the nlainlifrs case that M/s. 
Panchamal Vasutlev Ganapath Kamatb and 
Bros, is a registered partneship firm. The 
suit Ills been filetl by the firm and in the 
name of the firm by its p.irtner Sri Pancha- 
mal V’asiidev fCamatn. The ca.se of the plain- 
tiff is that defendants 1 to 3 who were do- 
ing business in the name and style of 
“N'.ifional Trading Co. Bonder Mangalore” 
purch.isetl from the plaintiff goorU worth 
Rs. 4.077-87 P. on credit on 6-10-1960. The 
defendants having paid only a sum of 
Rs. 2.400 they are, acconling to the p lait> - 
tiff, liable to pay the balance of Rs. 1,677- 
67 P. and interest thereon. 

3. Defendant No. 1 denied his Lability 
b\' contending that be was n^-er a partner 
of ‘National 'Trading Company’ and that he 
^ad no dealings in any capacity’ with fbe 
plaintiff. Tlie lower Court accepting the 
case of defendant no. 1 has dismiss^ the 
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suit as against defendant no. 1. That part 
of the decree has not been challenged by 
the plaintiff and hence the same has become 
final. 

4. Defendants 2 and 3 resisted the suit 
on various grounds. Defendants 2 and 3 
have averred that they were not the partners 
having any business dealings with the plain- 
tiff, they denied the suit transaction and the 
Iiahdity arising therefrom. They further 
denied that the plaintiff is a Registered firm 
or that Sri Panchamal Vasiidev Kamath is a 
partner of the firm entitlerl to represent the 
alleged firm. They, therefore, contended 
that the suit is not maintainable in \oew of 
Section 69 (2) of the Indian Partnership Act 

5. The learned Civil Judge framed the 
following points for determination in the suit: 

(i) Whether the suit is mainfam.ible in 
view of the provisions of Section 09 (2) of 
the Indian Partnership Act; and 

(ii) Whether the amount claimed by the 
plaintiff IS payable by the defendantsP 

6. In view of the production of the ac- 
knowterigment of Registration, Ex. A-l, by 
the plaintiff, defendants 2 and 3 did not 
press their contention that the plaintiff was 
not a Registered firm on the date of suit. 
‘The defendants however contended that the 
suit is not maintainable as the plaintiff has 
not produced the extract of the Register of 
Firms showing Sn Panchamal Vasudev 
Kamath as a partner of the firm on the date 
of suit as required by Section 69 (2) of the 
Indian Partnership Act. 

The learned Civil Judge held that under 
Section 69 (2), It Is not incumbent upon the 
plaiotiff-firm to produce the extract of Re- 
gister of firms snowing the names of the 
partners. He held that production of a 
certificate showing the registration of the 
firm « sufficient. lie held that Ex. A.l 
esiahlished that the plaintiff is a registered 
firm. He further held that Sri Panchamal 
Vasudev Kamath is a partner of llie firm 
on the basis of the sworn testimonv of Sri 
Panchamal which has not at all been chal- 
lenged in cross-examination by any of the 
defendants. After analysing the es’fdence 
placed by the parties the learned Civil Judge 
came to the conclusion that defendants 2 
and 3 are liable to fbe plaintiff to the ex- 
tent of Rs. 1,986-99 P. and interest cm 
Rs. 1,677-87 at 6% p. a. from 3-10-1963. 
The learned Civil Judge passed a decree ac- 
cordinuly aeainst defendants 2 and 3 only 
on ll-tO-1966, in the above referred Small 
Cause Suit No. 387 of 1963. 

7. It is the correctness of the aforesaid 
dcCTce that is challenged by defendants 2 
and 3 in this revision petition filed under 
Section 23 of the Pro\-inciaf Small Cause 
Courts Act. 

8. Sri P. Basudev Aithal. the learned 
counsel for the petitioner contended that (he 
suit niiclit to h.ave been thsmissetl by the 
trial court as the mandatory requirements of 
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Section 69 (2) of the Indian Partnership Act 
have not been fulfilled on the ground that 
the plaintiff has not produced the extract 
of Register of firms showing Sri Panchamal 
Vasudev Kamath as a partner of the plain- 
tiff firm. The learned counsel contends that 
Section 69 (2) is mandatory and that as there 
is non-compliance with the same, the .suit 
ought to be dismissed. The two mandatory 
requirements of Section 69 (2) according to 
the learned counsel are: 

(1) That the firm is a registered one: 

and 

(2) that the persons suing are or have 
been shown in the Register of Firms as 
partners in the firm. 

The learned counsel for the petitioners does 
not dispute that the suit has been instituted 
by the firm to enforce a right arising from 
a contract against a third part)'. He also 
does not dispute that the firm is a registered 
one. He conceded that the provisions of 
Order .30, Rule 1 of the Civil P. C. have 
been complied with. The learned counsel 
for the petitioners urges that the suit ought 
^ to be dismissed on the ground that the 
plaintiff has not produced an ^ extract 
of the Register of firms .showing Sri Pancha- 
mal as a partner of the firm on the date 
of suit. 

9. Section 69 (2) on which reliance is 
placed by the petitioner’s counsel reads as 
follows: 

“No suit to enforce a right arising from 
a contract shall be instituted in any Court 
by or on behalf of a firm against any third 
part)’ unless the firm is registered and the 
persons suing are or have been shovra in 
the Register of Firms as Partners in the 
Firm.” 

10. This provision specifically bars the 

. institution of a suit by or on be- 
half of a firm to enforce a right 

arising from a contract makes (unless?) the 
conditions .specified in Section 69 (2) are 
satisfied. The use of the expression “No suit 

shall be instituted in any court....” 

clearly indicates the intention of the Legisla- 
ture to make this provision mandator)'. The 
two requirements which must he fulfilled 
before a suit can be instituted to enforce a 
contractual right by the firm or pn behalf 
of the firm are: (1) that the firm is a regis- 
tered one and (2) that the persons suing are 
or hav'e been shown in tlie register of firms 
as partners of the firm. As these are the 
conditions for the institution of the .suit, the 
relevant date with respect to which these 
conditions must be satisfied is the date of 
the institution of the suit. On the date of 
the institution of the .suit, the firm must be 
a registered one and tlie persons suing must 
either be partners or persons whose names 
•are shown in the register of firms as part- 
[ners. Both the conditions are mandatoi)' 
land must be fulfilled. The suit would be 
hvhnlly incompetent if either of these condi- 
ih'ons is not fulfilled. The learned counsel 


for the petitioners invited my attention to a 
decision of the Gujarat High Court reported 
in Bharat Sarvodaya Mills Co. Ltd. v. M/s. 
Mohatta Brothers A Firm, AIR 1969 Guj 
178. The view taken hy their Lordships of 
the Qujarat High Court in this behalf ac- 
cords wiith the view 1 have taken above. I 
therefore respectfully agree xvith the said 
decision. 

11. The learned counsel for the peti- 
tioners contends that the second condition 
mentioned in SecHon 69 (2) has not been 
satisfied in this case as admittedly tlie res- 
pondent has not produced the extract from 
the Register of firms showing Sri Panchamal 
Vasudev Kamath as a partner of the firm. 
Dealing w'ith this aspect of the matter, this 
is what the learned Cixdl Judge has observed 
in this case: 

“In view of the case law cited by the 
learned advocate for the plaintiff, I hold that 
the suit is maintainable even though the ex- 
tract of Register of firms shoxxing the part- 
ners has not been filed by the plaintiff as 
Ex. A.l clearly shows that the plaintiff is 
a registered firm and P. W. 1 has staled on 
oath that he is a partner of that firm and 
he has not been cross-examined by any of 
the defendants regarding the fact of his be- 
ing a partner of the plaintiff firm.” 

The learned counsel for the petitioners fairly 
conceded that there is no cross-examination 
W'hatsoever of P. W. 1 challenging tlie sworn 
statement of P. W. 1 that he is a partner 
of die plaintiff firm. P. W. 1 is no other 
than Sri Panchamal Vasudev Kamath. 

The learned counsel also fairly conceded 
that barring the averment in the written 
statement there is no other evidence to indi- 
cate that Sri Panchamal Vasudev Kamath was 
not a partner of the plaintiff firm on the 
date of suit. But the learned counsel for 
the petitioners urges that the second condi- 
tion cannot be satisfied by any evidence 
other than the extract of the register of firms. 
He further contends that as no such extract 
has been produced in this case, the .second 
condition which is a mandator)' condition 
has not been fulfilled in this case. 

He therefore contends that the suit ought 
to be dismissed. In support of his conten- 
tion, the learned counsel for the petitioners 
relied on a decision of the Nagpur High 
Court reported in Kapurchand Bhagaji Firm 
v. Laxman Trimbak, AIR 1952 Nag 57. The 
relevant portion of the afore.said deci- 
sion on which reliance was placed by tlie 
learned counsel for tlie petitioners is extract- 
ed below: 

‘Tara (4) 

There can be no doubt that the Register 
of Firms is a public document and the 
requirements of Section 69 (2) are complied 
W'ith by producing a certified copy of ap 
entry from this register. The primary cw- 
dence of a document is the document pro- 
duced for tlie inspection of the Court and 
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secondao’ evidence means and includes certi- 
fied copies given under Section 76 of the 
Evidence Act. Under Section 64 of that Act 
documents must be proved by primary cst- 
dence except in cases tnentujnetf in Sec 63. 
Under Section 63 (e) a certified copy of a 
ptibJjc dyciJinenf but no other kind of secnn- 
oar}.- evidence is admissible to prove the ori- 
ginal. 

Para (5) 

It will thus be clear that the evidence of 
P. W. 1 IS not admissible as secondary evi- 
dence to prove the fact of recistr.atioii II 
is not enough to prove that the firm was 
registered hut it must also be proved that the 
persons suing are or has’c been slwsin in 
the Repster ot Tirms as partners of the firm 
There is no evidence that the three partners 
have been shown in the Register ol Finns 
Tliat fact could be proved onlv bv prrKlucing 
a copy of the entry from the Register of 
firms The lo\ser Court tlms fell into error 
in relying on the esudence of P tV I and 
holding that the re-riuirements of Sec 69 (2) 
of the Partnership Act were satished liie 
plaintiffs suit should liave been dismissed on 
this ground " 

This dccisino no doubt supports the case 
of the petitioners I agree vsith the viesv ex- 
pressed by Jiistitp Deo that the onlv evidence 
that can ]>e prochircd to prove that the per- 
sons suing have been shown m the Reoster 
of Firms as partners lo the firm is the rele- 
vant register of firms or a certified copy of 
the same I also agree that oral exudence 
cannot be adduced to prove tli.it the names 
of the persoas suing have l>een shovv-n m the 
register of Firms as pirtners in the fiim. 
Gut «ith great respect I do not agree xWth 
tlie view that ot.s1 evidence cannot at all be 
adduced to prove the second condition The 
second condition really cnasists of two alter- 
natives and it is enniigh if one of them is fnl- 
filled. Tile second condition of Sec. 69 (2) 
reads as follows. 

*. . . . omJ Ihe fwsvTnr suinc *re w kiyo 
been showm in the Register of firms as part- 
ners in the firm." 

12. It IS cleir from this provision that 
th-re are two alternatives .avaif.ihle in the 
second cti-Kliliuii The persons suing may 
esfahhsJi e-tber that tlicy are partners on the 
date of suit or that they arc persons whose 
names are shown in the register of firms as 
partners in the finn As already oljserved, 
the second alteni.itive. namely, the fact llial 
|fhe names of the persons suing have been 
shown in the Register of firms as nirtners 
of the firm ran h<* est.ihlishrd either by pro- 
ducing relevant Register of firms or a certi- 
fied copv Ilf the same and not bv adducing 
oral evidence. But there is no legal heir to 
prove the first alternative, namely, that the 
persons suing are partners of the firm hv 
adducing evidence other than the register of 
firms or its certified copy. It appears that 
pointed attention of the court has not betn 


invited to the first alternative of the seconc 
condition in above referred case decided by 
the Nagpur High Court. In my opinion 
ihe persons suing must either in fact be part 
oeis on the date of suit or must be Mrson* 
whose II imes are shown as on the date ol 
suit jn the Register of Firms as partneTS oi 
the firm Even if the names of the partner! 
stung have not yet been entered in the Re- 
gister of firms, they can still institute the 
suit bv proving that they are in factnartnen 
of the firm on the date of suit. Tnat can 
only in* proved by evidence other than the 
Register nl firms I therefore respectfii’Jy 
disagree with the view taken by Justice Deo 
in the decision reported in AIR 1952 Nag 
37 lit mv opinion, oral evidence other than 
the Recivter of Firms or its extract can he 
adduced to prove that the persons suing are 
partners of the firm as on the date of suit. 

13. In the present case, P fV. I Sn 
Paxcham d h.xs stated on oath that he is the 
partner of the plaintiff firm. There is no 
cross evammjfion of this witness on this 
point Rjrr/rig a general averment in the 
written statement of the defendants, there Is 
no other mjfenal to doubt the testimony of 
P W I Tfie leametl Civil Judge has there- 
fore rightly brhevevl P. W I and held that 
Sn P.inihamal is a partner of the firm Con- 
se<|ueiilh both the conditions specified fa 
SectjfM) fi'i 12) h.ive been sotisfied Jo Ibis 
cas^. Tlie contention of the learned counsel 
for the pctilioncr that *he suit is not main- 
lam.ible roust therefore f.ail 

14. Tlic learned Civnl Judge has after 
apprecining the evidence on record decreed 
the suit. Tlie learned counsel for the peti- 
tioners has not been able to invite mv affen- 
lion to any infirmities in the fiidgment of 
Ihe lower court tn this behalf 1 do not 
Imd any groiiods to interfere with the decree 
passed by the lower Cniirl. 

15. For the reasons stated above, this 
levisioQ petitiOQ is dismissetl with costs. 

Revision dismissed. 
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Verghese George. Petitioner, v. The Officer 
Commanding. T. T. W. A. F. Station Yala- 
iwnLa, Bangalore North, Respondent. 

Writ Petn. No. 4364 of 196S. D/- 16-0- 
1970. 

Gvil Services — Central Services (Tempo- 
rary Services) Rules (IflC"). Rufe 5 (I) (a) 
— Temporary Covernment Servant — Notice 
of tmnisalion of service under Ride 5 (I) (a) 
without any adverse remark — Servants 
Junior lo him retained in service — Notice 
challenged on grounds lliat it is only s cloak 
for nchial punishTnent of dismissal srilhotit 
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gi\ing opportunity and tliat it violates his 
rights under Article 16 — Held, such a 
notice could not he regarded as amounting 
to any type of punishment or even a stigma 
— Nor did it offend Article 16. AIR 1967 
Mys 223, E\-plained and Distinguished. Case 
law discussed. (Paras 6, 7, 8) 

Cases Referred : Chronological Paras 

(1969) AIR 1969 NSC 155 (V 56) = 

Civil Appeal No. 865 of 1966, D/- 
14-8-1969 = 1969 Ser LR 655, 

Union of India v. Prem Prakash 
Midha 8, 0 

(1968) AIR 1968 SC 1089 (V 55) = 

1968 Lab 1C 1286, State of Punjab 
V. Sukh Raj 6, 7 

(1967) AIR 1967 Mys 223 (V 54) = 

1967-2 Mys LJ 100, Doddiah v. 

State of Mysore B 

(1964) AIR 1964 SC 449 (V 51) = 

1964 Cur LJ (SC) 66, Jagdish Mitter 
V. Union of India 7 

(1964) AIR 1964 SC 1854 (V 51) = 

1964-5 SCR 190, Champaklal Chiman- 
lal Shah v. Union of India 9 

(1963) AIR 1963 SC 531 (V 50) = 

1963-3 SCR 716, Madan Gopal v. 

State of Punjab 7 

M. Balachan'dran, for Petitioner; B. S. 
Keshava Iyengar, Central Govt. Pleader, for 
Respondent. 

NARAYANA PAI, J.; The petitioner who 
was working as a civilian motor transport 
driver attached to the Airforce Station at 
Yelahanka, was served with a notice dated 
11-11-1968, issued by the Officer Command- 
ing the Station, under Rule 5 (1) (a) of the 
Central Services (Temporary Service) Rules, 
1965, terminating his services \vith effect 
from the date of expiry of a period of one 
month from the date of service or tender 
of the notice. The petitioner impugns the 
validity of the said notice, and contentb 
that it is illegal as well as violative of his 
fundamental rights under the Constitution 
and that therefore, it should he quashed by 
the issue of an appropriate writ. 

2. That the petiHoner was entertained 
as a temporary^ Government servant is an ad- 
mitted fact. It is also admitted that tliough 
he had completed four and a half years of 
service at the time of notice was issued, he 
had not been invested with the status of a 
quasi-permanent Government servant. Al- 
though it is a minimum qualification for such 
a status to complete three years of service, 
it is well established that unless an express 
order is made declaring such a status, no 
temporary’ Government servant acquires 
quasi-permanency of service. Hence the 
petitioner has to he considered only as a 
temporary Government servant and his rights, 
if any, allegedly’ violated by the impugned 
noHce have also to be ascertained on that 
basis. 
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3. The rule under which the impugned 
notice was issued, reads: — 

“5. (1) (a) The services of a temporary 
Government serx’ant who is not in quasi- 
permanent service shall be liable to termina- 
tion at any time by a notice in xvriting given 
either by the Government servant to the ap- 
pointing authority, or by tlie appointing 
authority to the Government servant” 

oo cit eo 

The rest of the Rule is not relevant 

4. The impugned notice reads as follows: 

"In pursuance of sub-rule (1) of Rule 5 

of the Central Civil Services (Temporary 
Service) Rules, 1965, I heretiy’ give notice 
to Shri Varghese George that his seiv’ice shall 
stand terminated wth effect from die date 
of exypity of a period of one month the date 
on which tliis notice is serx'ed, or as the 
case may be, tendered to him.” 

5. Tlie arguments in support of the pray- 
er for the issue of a writ are only two, — (1) 
that though the notice purports to be one 
of termination of service under Rule 5 (1) (a) 
of the Rules, it is only a cloak for actual 
punishment of dismissal without giving an 
opportunity to the petitioner to defend him- 
self against such proposed action; (2) tliat 
it violates his fundamental right under Arti- 
cle 16 because, twenty seven persons who 
were appointed subsequent to himself and 
therefore juniors to him, had been retained 
in service. 

6. On both these matters, the law is now 
well settled by the rulings of the Supreme 
Court. Hence, no discussion of principles 
is called for. On the Jfet point, all the 
cases bearing thereon have been discussed 
by the Supreme Court in the case of State 
of Punjab v. Sukh Raj, AIR 1968 SC 1089 
and the general effect thereof summarised 
in paragraph 16 of the Judgment is as fol- 
lows: — 

“On a conspectus of these cases, the fol- 
lowing propositions are clear: — 

1. The services of a temporary servant or 
a probationer can be terminated under (he 
rules of his employment and such termina- 
tion wathout anything more would not at- 
tract the operation of Article 31 1 of die >''on- 
stitulion. 

2. The circumstances preceding or attend- 
ant on the order of termination of serv'ice 
have to be examined in each case, the motive 
behind it being immaterial. 

3. If the order visits tlie public servant 
with any evil consequences or casts an 
aspersion against his character or inte- 
grity, it must be considered to be one by 
way’ of punishment, no matter whether he 
was a mere probationer or a temporary ser- 
vant 

4. An order of termination of service hi 
unexceptionable form preceded by an en- 
quiry’ — "enquiry launched by the superior 
authorities only to ascertain whether the 
public servant should be retained in service. 
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does not attract the operation of Article 811 
of the Constitution. 

5. If there be a full scale depsirtmenlal 
enquiry envisaged by Article 311. i. e., an 
Enquiry Officer is 'appointed, a charge shert 
submitted, explanation called for and conu- 
dered, any order of termination of service 
made thereafter will attract the operation of 
the said article”. 

7. Now, in this case, if one reads only 
the notice, no exception whatever can bo 
taken to it It does not even say, as was 
stated in a similar case considers oy the 
Supreme Court in Jagdish Mitter v. Union 
of India, AIR 1964 SC 449 that ‘he peh- 
lioner is an undesirable person. The argu- 
ment strongly pressed on behalf of the peti- 
tioner before us, however, is that in the 
counter affidavit filed on behalf of the res- 
pondent certain previous instances of mis- 
conduct or misdemeanour on his part have 
been set out resulting in punishment by ivay 
of warning or censure having been imjiosea 
and also a statement that action to terminate 
his service under Rule 5 (IJ (a) was decided 
upon after he became inconiflible. These 
circumstances, according to the ur^ment, 
must be regarded as giving quite a ilifferent 
complexiOQ to the ootice which on the face 
of it may appear TCrfectly innocent or in- 
nocuous. It IS difficult to accept this coo- 
tention, because, so far as the previous cases 
of misdemeanour or misconduct are coocem- 
ed, they had already terminated by the im- 
position of warning or censure by way of 
punishment At the time the ootice was 
issued, it is not the case that there was any 
enquiry pending in which a finding of guilt 
had been recorded against him. If £ere 
had been any such {mdiog. then the issue 
of a notice may be lo^cally connected Ihere- 
srifh and termination regarded as punishmeot 
In the case of SukhRaj, AIR 19^ SC 1039 
referred to above, there was, ia fact such 
an enquiry instituted bv the issue of a 
charge-sheet and followed by the receipt of 
erpfanatfon from the derinquenf, hut no fur- 
ther steps were taken. In those circumstaoces, 
the Supreme Court held that there was no 
occasion to apply the principles stated in 
the previous cases of hfadan Copal v. Stale 
of Punjab, AIR 1963 SC 531 or AIR 1964 
SC 4-19. 

I 8. Another ruling of the Supreme Court 
[which answers these contentions as well as 
the second contention of the petitioner is, 
'the unreported case of Union of India v. 
iPrem Pr^ash Midhi, Civil Appeal No. 863 
of 1966. D/- 14-8-1969 = (reported in 
lAIR 1969 NSC 153). In that case, these 
was only a formal notice under Rule 5 (1) 
of the same type as in the present case with- 
out any adverse remark against the Covem- 
ment servant, and the Supreme Court held 
that such a notice cannot be regarded as 
amounting to any type of punishment or 
even a stigma. Begarding the availabib'ty 


Article 16 in cases of this type, th« fs what 
their Lordships state in that decision. 

The District Court also held that wlien 
the service of the respondent was termina- 
ted and officers junior to him were retained 
in service, the respondent was denied equal 
opportunity to public service under Art, 18 
of the Constitution. But there is nothing in 
Article 16 of the Constitotion which supports 
the view expressed by the learned District 
Judf^. By Article 16 all citizens are enti- 
tled to equality of opportunity in matters 
relating to employment or appointment to 
any office under the State. By merely Jer- 
mioating the employment of the respondent, 
the respondent was not denied of equal op- 
portunity to hold public service. Under 
Article 16 of Constitution, it is not one of 
the fundamental rights that a person who 
is an employee of the State shall be entitled 
to continue in service and that his employ- 
ment shafi not be terminated so long as per- 
sons junior to him remain in service." 

D. Reliance however, was placed on a 
previous ruling of a Bench of this Court in 
Doddiali V Slate of Mysore. J967-2 Mys LJ 
JOO = (AIR 1967 Mys 223). In that case, 
a portion of the observation contained ia 
the demsion of the Supreme ^urt in Cham- 
paklal Chimanlal Shan v. Union of Ind/a, 
AIR 1964 SC 1854 was extracted and it was 
held that the retrenchment of some ficrsons 
while retaining juniors in service was discn- 
mlnatory and violative of Article 16. TJie 
portion of the observah'on relietl upon was.— 
This is not a case where servi-ses 
of a temporary employee are being retrench- 
ed because of the abolition of a post. In 
sudi a case a question may arise as to svho 
should be retrenched when one out of the 
several posts is being retrenched in an office, 
lo those circumstances, qiiahrication and 
length of service of (hose holding similar 
temporary posts may be relevant in consi- 
denog whether the retrenchment of a parti- 
™lar employee was as a result of discrimina- 
tion ” 

But the decision of the Supreme Court it- 
self in Champaklal Chimanlal's case, AIR 
1964 SC 1854 did not lay down the bruid 
proposition that termination of services of 
even temporary Government servant while 
retaining a person junior to him in service 
amounts to contravention of Article 16 (1) 
of the Constihition as the head-note of the 
report in Doddiah's case, I96T-2 Mys LJ 
100 = (AIR 1967 Mys 223) does. \VIiat 
the Supreme Court held svas: — 

“ This Rule (Rule 5 (1) (a) with 

which we are now concerned) is being af- 
tadeed on the ground that it is hit by Aifi- 
de 16 which provides that ‘ihcre shall be 
equality of opportunity for all citizens in 
matters relating to employment “or jppoJnf- 
ment to any office under the State . 4Ve 
have not been able to understand how (his 
rule can possibly be bit by Article 16, ivliich 
provides for equality of opportunity. These 
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Rules show that there are two classes of 
employees namely, (i) permanent employees, 
(ii) temporary empoyees; the latter be- 
ing divided into two sub-clauses (a) quasi- 
permanent^ and (b) temporary. It is well 
recognised that the Government may have 
to employ temporary servants to satisfy the 
needs of the particular contingency and such 
employment would be perfectly legitimate. 
There can also be no doubt, if such a class 
of temporary servants could be recruited that 
there would be nothing discriminatorj' or 
violative of equal opportunity if the condi- 
tions of service of such servants are differ- 
ent in some respects from those of perma- 
nent employees. Furtlier we see no denial 
of equal opportunity if out of the class of 
temporary employees some are made quasi- 
permanent depending on length of service 
and their suitability in aU otlier respects for 
permanent employment eventually and thus 
assimilated to permanent employees. It has 
been urged on behalf of the respondent that 
Article 16 in any case wiU not apply to 
matters relating to termination of service. 
We do not think it necessary for present 
purposes to decide whether Article IS would 
apply to rules relating to termination of ser- 
vice. We shall assume for the purposes of 
this appeal that Article 16 vdU. apply even 
in the case of rules relating to termination 
of services. But we fail to see how the rule 
which applies to one class of Government 
Servants in the matter of terminadon but 
does not apply to the other two classes can 
be said to violate equality of opportunity 
provided in Article 16. The classification of 
Government servants into these classes is 
reasonable and differences in the matter of 
termination of service between these classes 
cannot be said to be discriminatory in the 
circumstances ” 

In view of this clear declaration of the law 
both in Champaklal’s case, AIR 1964 SG 
1854 as well as in the latest unreported case 
in G. A. 865 of 1966 = (reported in AIR 
1969 NSC 155) we do not tliink it is right 
to regard the decision of this Court in Dodd- 
iah’s case, 1967-2 Mys LJ 100 = (AIR 1967 
SG 223) as an authority for the proposition 
set out in its headnote. The decision in that 
case turns upon the facts of that case name- 
ly, that there was sufficient material to hold 
that a certain number of persons out of the 
same class were discriminated against in 
favour of certain other persons in the^ sarne 
class. That is certainly not the posib’on in 
this case in which we are concerned \wth 
the right or vTong of the termination of 
the services of a temporary seryant in ac- 
cordance with die Rule 5 (l), direedy gov- 
erning the position. 

10. This writ petition therefore, fails and 
is dismissed. 

Petition dismissed. 
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M. SANTOSH, J. 

_ Smt. Vanajakshamma and others, Peti- 
faoners v, P. Gopala Kjishna, Respondent. 

Criminal Revn. Petn. No. 374 of 1969 

Munsiff Magistrate, Bellary, D/- S0-3-J969. 

(A) Criminal P. C. (1898), Section 488 — 
Mainten^ce proceedings — Summary nature 
— Marriage — Standard of proof — Not so 
high as in prosecution for bigamy or under 
Divorce Act — Opinion expressed by con- 
duct of persons having special means of 
knowledge is suEBcient — (Evidence Act 
(1872), Section 50). 


Proceedmgs under S. 488, Cr. P. C. are 
summary in nature, meant to prevent vag- 
rancy. The standard of proof of marriage in 
proceedings under the Section need not be 
so high as required in prosecutions for 
bigamy or proceedings under the Divorce 
Act. Thus, even opinion expressed by con- 
duct of persons who had special means of 
knowledge on the subject may sufBce to 
prove the fact of marriage in a proceeding 
under the Section. The proviso to Sec. 50, 
Evidence Act which does not refer to pro- 
ceedings under Sec. 488 only says that such 
opinion shall not be sufficient to prove mar- 
riage in proceedings under the Divorce Act 
or in prosecutions under the Indian Penal 
Code for bigamy, etc. AIR 1953 Orissa 10 
& 1967 Mad LJ (Cri) 311 (Ker), Rel. on; 
AIR 1965 SC 1564, Dist. (Paras 10, 12, 13) 

(B) Criminal P. C. (1898), Section 489 (2) 
— ■ Finality of finding as to relationship of 
husband and wife — Subsequent Civil Court 
decision — Effect — Magistrate can cancel 
or vary order. 

Even though the Criminal Court may come 
to the conclusion in a proceeding under Sec- 
tion 488, Criminal Procedure Code that the 
parties are husband and wife, if a Civil 
Court pves a different finding on the point, 
the Criminal Court should alter its finding. 

(Para 12) 


(C) Evidence Act (1872), Section 114 — 
Marriage — Presumption from continuous 
and long cohabitation — Rebuttable. 

Continuous cohabitation of a man and a 
woman as husband and wife and their treat- 
ment as such for a number of years may 
raise the presumption of marriage. But the 
presumption which may be drawn from long 
cohabitation is rebuttable. When such pre- 
sumption has arisen from evidence, mere 
total denial of the husband that he ever lived 
with her cannot rebut the presumption. AIR 
1952 SC 231, Rel. on. (Para 6) 


(D) Evidence Act (1872), Sections 74 and 
77 — Public document — Register of births 
maintained by municiptilitj’ is a public docu- 
ment — Certified copy of extract is admis- 
sible to prove contents of such public docu- 
ment (Pnra IG) 
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(E) Criminal P. C. (1893), Section 488 — 
Rate of maintenance — Petitioner claiming 
mrintenance at Rs. 150 per month for her- 
self and her two minor children Respon- 
dent bnsband owning 14 acres of land and 
doing contract work and was also income-las 
p3}'er — Petitioner held shonld be granted 
maintenance at Rs. 35 per month for herself 
and Rs. 25 eadi for her minor children, 

(Para 17) 

Cases Referred: Chronolo^cal Paras 

(1967) 1967 Mad LJ (Cri) 311 = 1987 
Ker LT 1122, Bebi Bai v. Y. 

Tapamony 2, 13 

(1965) AIR 1983 SC 1564 (V 52) * 

1963 (2) Cri LT 544, Bhaurao v. 

State of Maharashtra 8, 10. 12 

(1934) AIR 1951 Mad 637 (V 41) = 

1935-1 Mad LJ 120, Deivanai Achi 
V. Chidambaram Chettiar 0 

(1953) AIR 1953 Orissa 10 (V 40) = 

1953 Cri LJ 260, K. J. B. David 
V. Nflamoni Devi 2, 11 

(1932) AIR 1932 SC 231 (V 39) = 

1932 SCR 825, Gofcal Chand v. 

Parvin Kumari 6 

(1930) AIR 1930 Mad 777 (V 37) » 

19^2 M^ LJ 200, In re Ponnu- 
swami 2 

J. M. Riazuddin, for Petiliooen; B. V. 
Deshpande, for Respondent 

ORDER t— This petition arises ont of 
proceedings taken under Section 483, Crimi- 
aol Procedure Cble. The 1st petitioner 
before this Court claims to be the wife of 
the respondent and the petitioners 2 and 3 
are said to be her minor childrea bom to 
the respondent. The 1st petitioner claimed 
a total sum of Rs. 150/- per month towards 
mamtenance of herself ana her 3 minor ^Q- 
dren. After the enquiry the learned Ma^- 
trate dismissed the petition. The petitioners 
challenge the correctness of the said order 
passed by the learned Ma^stiate in this revi- 
sion petition. 

2. Sri Riazuddin, learned Counsel appear- 
ing on behalf of the petitioners, has contend- 
ed that the learned Magistrate, after having 
accepted the evidence let in by the peti- 
tioners, was wrong in dismissing the ^tition. 
He has pointed out that the learned Magis- 
trate his also rejected the evidence let in 
on behalf of the respondent, but yet stran- 
gely dismissed the petition. The learned 
Magistrate has also given a finding that It 
had been established in evidence that peti- 
tioner 1 was the kept mistress of the respon- 
dent. It has been argued that the standard 
of proof of marriage under Section 488, Cri- 
minal Procedure Cbde is different hum that 
Laid down either in the Divorce_^Act or in 
prosecutions under Secs. 494, 495 and 498, 
Indian Penal Code. The proviso to Section 50 
of the Indian Evidence Act makes this dear. 
The learned Counsel has strongly rehed on 
AIR 1953 Orissa 10 and 1967 h!ad LJ (Cri) 
311 (Ker) in support of his said contention. It 
is also contended that as the 1st petitioner 


was a widow no specific ceremonies need bo 
performed for a vaL'd Hindu Marriage. The 
learned Counsel has relied on AIR 1930 Mad 
777 in supiX)rt of his contention that a 
Hindu marriage need not take place in the 
presence of a priest, and the tying of a Taljr 
in the presence of an idol is also one of 
the forms of a marriage known to Hindu Law. 
It is argued that the evidence given by peti- 
tioner 1 and her witnesses clearly makes out 
a case that the petitioner 1 was the wife of 
the regjondent and petitioners 2 and 3 are 
his children bom to him after bis marriage 
with petitioner 1. 

3. The learned Magistrate believed the 
evidence of P. Ws. 1 and 2 examined on be- 
half of the petitioners. He has stated that 
P. Ws. 1 and 2 appear to be disinterested 
and independent witnesses. Further, there 
was absolutely nothing on record to suggest 
that they are either interested in the peti- 
tioners or that they had any ill-will against 
the respondent. He has stated that he had 
carefully examined the evidence of these wit- 
nesses and he was satisfied that their evi- 
dence is convincing and they have spoken 
the truth. The learned hfagistrate has also 
disbelieved the evidence of the witnesses exa- 
mined on behalf of the respondent. He has 
held that they are all interested witnesses 
and persons working under the respondent 
AHer reviewing the evidence, he has ac- 
cepted the evidence that petitioner 1 and the 
respondent were living together as husband 
ana wife for a long time, and he finds that 
petitioner 1 was the kept mistress of the res- 
pondent. But strangely enough, after giving 
such a finding, be has entirely dismlssw mo 
petition filed on behalf of the dJldren ferr 
maintenance. Wlh regard to the questfoa 
whether petitioner 1 is the v^e of the res- 
pondent, be states as foDows: — 

"If really R. W. 4 had married P. W. 3 at 
'niupalhi, there was no necessity for him to 
fce^ P. \V, 3 in a separate house. On the 
evidence placed a presumption tlwt there was 
a valid marria.ge cannot be justified." 

4-5. The first question for consideration 
In this case is whether the Istpetitioner is 
the wife of the respondent. The 1st peti- 
tioner has been examined as P. \V. 3 in the 


(After discussion of petitioner’s evidence 
his Lordship proceeded.) 

0. The learned Magistrate has also ao- 
cepted the evidence of this witness (P. W, 1) 
that petitioner I and the respondent were 
living tocether for a number of years. In 
Gokal Chand v. Parvfn Kumari. AIR 1952 
SC 231. their Lordships of the Supreme 
Court has pointed out that contimious co- 
habitation of a man and a woman as husband 
and wife and their treatment as such for a 
naisbcr of years may raise the presumption 
of tnarriage. But the presumption which 
may he drawn from long cohabitation is rt^ 
bubble. In (he instant case, except denying 
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totally and saying that he never hved with 
petitioner 1, tlie respondent has not in any 
way rebutted the presumption of marriage 
arising out of the continuous cohabitation as 
alleged by petitioner 1 and her witnesses. 

7. (After discussion of some more evi- 
dence His Lordship proceeed.) After going 
through the evidence, I am satisfied that the 
respondent married the 1st petitioner at 
Tirupati and thereafter hved wnth her as his 
wife in different places and petitioners 2 and 
3 were bom to the respondent and peti- 
tioner 1 after their marriage. 

8. It is contended by Shri Deshpande 

learned coimsel appearing on behalf of the 
respondent, that there is no legal proof what- 
soever that the respondent married peti- 
tioner 1. Petitioner 1 has not stated what 
are the ceremonies that were performed at 
the time of the alleged marriage. She has 
also not given any evidence about the cus- 
tom of her community. He argues, tliere 
must be strict proof of marriage before 
maintenance can be awarded under Sec- 
tion 488, Criminal Procedure Code to the 
wife. He has strongly relied on Bhaurao v. 
State of Maharashtra, AIR 1965 SC 1564. 
In the said decision, their Lordships have 
laid down that Section 17 of the Hindu 
Marriage Act makes the marriage between 
2 Hindus void if two conditions are satisfied: 
(i) the marriage is solemnized after the com- 
mencement of the Act and (ii) at the date of 
such marriage either party had a spouse liv- 
ing. Their Lordships have pointecf out that 
the vrord ‘solemnized’ means, in connection 
with a marriage, ‘to celebrate the marriage 
with proper ceremonies and in due fonn’. 
It follows, therefore, tliat unless the mar- 
riage is ‘celebrated or performed with pro- 
per ceremonies and due form’ it cannot be 
said to be ‘solemnized’. It is tlierefore essen- 
tial for tile purpose of Section 17 of the Act, 
that the marriage to which Section 494, 
Indian Penal Code applies on account of the 
provisions of tlie Act, should have been 
celebrated ivith proper ceremonies and in duo 
form. Merely going through certain cere- 
monies with the intention that tlie parties 
be taken to be married, will not make the 
ceremonies prescribed by law or approved 
by any established custom. Their Lord.sliips 
have also laid down, prima facie, that the ex- 
pression “whoever marries” in Sec- 

tion 494, Indian Penal Code must mean 

‘whoever marries’ validly. The bare 

fact of a man and a woman living as hus- 
band and wife does not, at any rate, normally 
give them the statuts of husband and wife 
even thouch they may hold themselves out 
before society’ as husband and wife and the 
society treats them as husband and wife. 

9. Sri Dc.shpande has also rehed on 
Deivanai Achi v. Chidambaram Cheltiar, AIR 
195-1 Mad 6-57. In the said decision, their 
IjOrdships have considered what are the es- 
sential ceremonies that are necessary to con- 


stitute a vahd marriage under the Hindu 
Law. Their Lordships have referred to the 
v^ous forms of marriage and the ceremo- 
nies that are necessary' to be performed to 
constitute a vahd marriage. Their Lordships 
have also referred to the essentials of a valid 
custom. The custom must be ancient, cer- 
tain and reasonable and it cannot be enlarg- 
ed beyond the usage by parity of reason 
since it is the usage that makes the law and 
not the reason of the thing. 

10. The petitioner No. 1 has stated that 
she got married to the respondent at Tinipa- 
thi. She has not been asked what were the 
ceremonies that she underwent during the 
said marriage. There is no ewdence to show 
that she has not undergone the ceremonies 
necessary’ for a valid marriage. In the notice. 
Ext. P-2, given by her to the respondent, she 
has stated tliat she has undergone the mar- 
riage according to the rehgious rites. In the 
Supreme Court decision mentioned above 
AIR 1965 SC 1564, their Lordships were 
considering a case of prosecution for bigamy 
under Section 494, Indian Penal Code and 
in that contex-t their Lordships held that the 
prosecution should prove that the marriage 
has been duly solemnized. It has to be re- 
membered that proceedings imder Sec- 
tion 488, Criminal Procedure Code are sum- 
mary in nature, meant to prevent vagrancy’. 
The standard of proof of marriage in pro- 
ceedings under Section 488, Criminal Proce- 
dure Code need not be so high as required 
in prosecutions for bigamy or proceedings 
under tlie Divorce Act. In this connection, 
reference may’ made to the proviso to Sec- 
tion 50 of the Indian Evidence Act Sec- 
tion 50 reads as follows: — 

“\^nien the Court has to form an opinion 
as to the relationsliip of one person to an- 
other, the opinion, exyiressed by conduct, 
as to the existence of such relationship, of 
any person who, as a member of the family 
or otherwise, has special means of know- 
ledge on the subject, is a relevant fact.” 

‘Trovided tliat such opinion shall not he 
sufficient to prove a marriage in proceedings 
under tlie Indian Divorce Act or in prosecu- 
tions imder Sections 494, 495, 497 or 498 
of the Indian Penal Code.” 

Illustration (a) to the above Section say’s: — ■ 

“The question is, whether A and B were 
married. The fact that they were usu.ally’ re- 
ceived and treated by friends as husband 
and irife is relevant.” 

It is pertinent to point out that the proviso 
does not refer to proceedings under Sec- 
tion 488, Criminal Procedure Code. It only 
says that such opinion shall not be sufficient 
to prove marriage in proceedings under the 
Indian Divorce Act or in prosecutions under 
the Indian Penal Code for bigamy, etc. 

11. In AIR 1953 Oris-sa 10, Narasimham, 

J., (as he tlien w’as) has pointed out that Sec- 
tion 488, Criminal Procedure Code is not 
included in the prowso to Section 50 of fho 
Evidence Act Hence, for proving a mar- 
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mge in proceedings under Section 488, Cri- 
minal Procedure Code, the standard of proof 
need not be so hi^ as required in proceed* 
ings under the Indian Divorce Act or in pro- 
secutions under Sections 494. Indian Penal 
Code, His Lordship observed that even an 
opinion expressed by conduct of persons who 
had special means of knowledge on the sub- 
ject, may suffice to prove the fact of mar- 
riage in a proceeding under Section 488, 
Criminal Procedure Code. 

12. It is contended by Sri Deshpande 
that the said Orissa decision may not be a 
good law in view of the later decision of the 
Supreme Court referred to earlier, i.c , AIR 
1965 SC 1564. Re also contends that after 
the Hmdu Marriage Act came into force, the 
requirements laid down in Section 7 should 
be fully complied with to prove a rnamage- 
As already pointed out, the Supreme Court 
decision dealt with the case of a prosecution 
for biOTmy and did not consider the ques- 
tion oi proof of marriage arising under Sec- 
tion 488, Criminal Procedure Code. Sec- 
tion 50 of the Indian Evidence Act and the 
proviso stand unaltered. It therefore follows 
that the strict proof required for proving a. 
marriage in a criminal prosecution or m pro- 
ceedings under the Divorce Act, is not ne- 
cessary in a summary proceeding under Sec- 
tion 4S8, Criminal Procedure Cotc. It may 
be pointed out that even thouf^ the Crimi- 
nal Court may come to the conclusion in a 
proceeding uiwer Section 488, Criminal Pro- 
cedure Code that the parties are husband 
and wife, if a Civil Court gives a diOerent 
Ending on Uie point, the Criminal Court 
should alter its nndmg. In this connection, 
it is pertinent to point out sub-section (2) of 
Section 489. Criminal Procedure Code 
reads as follo%vs:- — 

"^Miere it appears to the Magistrate that, 
in consequence of any decision of a compe- 
tTOt Civil Court, any order made under Sec- 
tion 488, should be cancelled or varied, ho 
shall cancel the order or, as the case may be, 
vary the same acc»rdmgly," 

This clearly shows that the finding pven 
[by the learn^ ^fagist^ate is not final and if 
tliere is a decision of a competent Civil Court, 
the Magistrate should cancel the order or 
•vary it. 

13. After the abovemcnlioned decision of 
the Supreme Court, in Bebi Bai v. Y. lapa- 
mony, 1967 Mad LJ (Cri) 311 (Ker), the 
Madras High Court held that in a proocedmg 
under Section 4SS, Criminal Procedure Code, 
the standard of proof of marriage need not 
be so high as required either in a proceeding 
under the Indian Divorce Act or in a prose- 
cution under Section 494, 495, 497 or 493, 
Indian Penal Code. Thus, even opinion ex- 
pressed by conduct of persons who had spe- 
cial means of knowl^ge on the subject may 
suffice to prove the fact of marriage in a pro- 
ceeding imder the Section, 


Gopala &ishna (Santosb J.) A.I.S. 

14. The learned Magistrate has not applied 
lus mind properly to the question of iharri^e 
of peritioner 1 with the respondent. The 
reasons given by him for coming to the con- 
clusion that there was no valid marriage ho- 
hveen them cannot be supported. Tbe find- 
mjj given by the learned Ma^strate is as 

“If really B. W. 4 bad married P. W. 3 
at Tirupathi, there was no necessity for him 
to keep P. W 3 in a separate house. On 
the evidence placed a presumption that there 
was a valid marriage cannot be justiBed.” 

I accept the evidence of petitioner 1 that 
the respondent married her at Tirupathi. 
This evidence of petitioner 1 is corroborated 
by the evidence of P. W. 2. There is no 
reason to reject the evidence given by these 
two witnesses. The fact that the respon- 
dent mamed the 1st petitioner at Tirupathi 
is also set out in the registered hnvyer’s 
notice. Ext. P-2, sent by petitioner 1 to the 
respondent. As already pointed out, though 
the respondent received the same, he did 
not send any reply denying the facts men- 
tioned therein that he had married peti- 
tioner 1 at Tirupathi. 

J5. Tbe Bert question for consideration 
is whether it has been proved that peti- 
tioners 2 and 3 are the duldren of the res- 
pondent, bom to him after his marriage with 
the 1st petitioner. Taking first the ease of 
petitioner No. 2, the 1st petitioner in her 
evidence has stated that the 2nd petitioner 
was bom after her manage with llio res- 
pondent, when they xvere living together in 
Mariammonahalli. P. IV. 1 also beM 
examined to prove this fact. P. \V. 1 is the 
miduife residing at Marianwnanahalll. She 
has stated that about 6 years back, the res- 

E ondeot was residing in bfariammanahalli and 
e xvas working as a railway contractor. Ho 
was in her village for 3 years. He had kept 
the ist petitioner in a separate house there 
and they were living tiiere together. She has 
also stated that she attended on the 1st peti- 
tioner when she gave birth to the second peti- 
tioner. Tbe respondent had sent for her 
before tbe delivery and the respondent was 
in tbe bouse at that time. Slie has also stat- 
ed that the respondent paid her charges. 
She has further slated that even after the 
birth of the 2nd petitioner, i>elilioner 1 and 
the respondent were living together for one 
more year in the said Milage. Tlie evidence 
given by P. \V. 1 has not at all ^cn shaken 
in cross-CTamination. The learned Magis- 
trate who had the benefit of seeing P. W, 1 
in the box held that she is an indepen- 
dent and disinterested witness. He has also 
stated that there is absolutely nothing on 
record to show that P. W. 1 was in anyivay 
interested in the 1st petitioner or that she 
bore any ill-will towards the respondent. The 
learned Magistrate has held that the evi- 
dence given by P. W. I is convincing and 
that she has spoken the truth. It mav be 
pointed out that F. IV. 2, whose evidence 


a maintenance of Rs. 85/-| 
(Rupees thirty five only) per month to the 
1st petitioner and Es. 25/- (Rupees twenty 
live) each, per month to the 2nd and 3rd 
petitioners, from the date of the petition. 

• ^ result, for the reasons men- 

tioned above, I allow this revision petition, 
set aside the order passed by the learned 1st 
Additional Munsiff-Magistrate, Bellary and 
award maintenance at Rs. 35/- per month to 
the 1st petitioner, and at Rs. 25/- each per 
niontii to the 2nd and the 3rd petitioners 
from the date of the petition. 

Revision allowed. 
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the learned Magistrate has accepted, has able to award 
also stated that the 1st petitioner and the 
respondent were hving as husband and wife 
in MariammanahaUi. He has further stated 
that they were so living together for 3 years 
in MariammanahaUi and for 2 years in Rom- 
manahaUi. 

16. The evidence with regard to the 
biiA of petitioner 3 to the respondent is 
again spoken to by petitioner 1. She has 
stated mat the third petitioner W'as bom in 
BeUary in the Government Women’s Hospital. 

She has also produced Ext. P-1 the extract 
of the birth register relating to the birth of 
the third petitioner. Ext. P-1 is the certifi- 
ed copy of the extract from the Register of 
Births, registered in the BeUary Municipality 
during the month of July, 1966. In the said 
extract, the name of the mother is given as 
Vanajakshiamma (1st petitioner) and the 
name of the father is mentioned as Gopala- 
krishna (respondent). The place of birth is 
mentioned as Government Women and 
Children Hospital, BeUary. There cannot be 
any doubt that Ext. P-1 is a public document 
and as per Section 77 of the Indian Evidence 
Act, certified copy of a public document may 
be produced in proof of the contents of the 
public document. From the evidence of peti- 
tioner 1 and Ext. P-1, it can be reasonably 
concluded that petitioner 3 was bom to the 
respondent after his marriage with petitioner 
1 when they were living at BeUary. I have 
therefore no hesitation .in coming to the 
conclusion that the 2nd and 3rd petitioners 
are the children bora to the respondent after 
his marriage with the 1st petitioner at Thim- 
pathi. 

17. The next question for consideration 
is as to xyhat rate of maintenance petitioners 
1 to 3 are entitled. Petitioner 1 in her evi- 
dence has stated that the respondent is a 
contractor, that he oxvns a house and 10 
acres of land. She has also stated that he 
owns a lorry' and he earns on an average 
Es. 700/- to Rs. 800/- per month. She has 
also stated that she requires Rs. 150/- per 
month for tlieir maintenance. The respon- 
dent in his cross-examination has admitted 
that he has got 14 acres of land in his own 
name at Kollegal. He has also admitted that 
he is doing contract work along -with his elder 
brother. He has admitted that tliey had one 
lorry, but stated that they have now sold it. 

He has also admitted that they pay income- 
tax. Tlie respondent stated that when there 
is work he gets about Rs. 200/- to Rs. 300/- 

E er month from the contract work. Though 
e admitted that he has got 14 acres of land, 
he has stated that he gets an income of only 
Rs. 100/- per year from the land. Taking 
the admission of the respondent himself, it 
shows that he has got 14 acres of land in 
his own name. He has also admitted that ho 
is doing contract work and paring income- 
tax. Taking the eridence let in by the par- 
ties -witli regard to the income of the res- 
pondent, I am of opinion that it is reason- 
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D. M. CHANDRASHEKHAR AND 
C. HONNIAH, JJ. 

_ Gangadhar Shivalingappa Nagmoti, Peti- 
tioner V. The State of Mysore, Respondent. 

Writ Petn. No. 1313 of 1965, D/- 19-6- 
1970. / 

(A) Constitution of India, Article 285 

Disdplinap' proceedings against judicial olfi- 
cers — High Court alone is competent to hold 
enquiry — Appointment of High Court 
Judge as enquiring authority by Governor 
tliough made at instance of Chief Justice 
could not be regarded even in substance an 
appointment made at instance of High Court 
when under resolution of High Court only 
full Coin-t was empowered to malce such ap- 
pointment — Report and punishment recom- 
mended^ also not considered by High Court 
— Punishment based on report of such en- 
quiry is void. AIR 1966 SC 447, Applied. 

„ (Paras 20, 27, 30, 32) 

(R) High Court Rules and Orders — 
Mysore High Court Rules (1959), Chapter 
HI, Rule 6 — Power conferred on Chief 
Justice is only in regard to judicial work 
and not administrative matters. (Para 29) 
Cases Referred: Chronological Paras 
(1969) Civil Appeal 1735 of 1967, D/- 

22-8-1969 (SC) 12 

(1966) AIR 1966 SC 447 (V 53) = 

(1966) 1 SCR 771, State of West 

Bengal v. Nripendra Nath Bagchi 12 14 

17, 19, 35 

S. G. Bhat, for Petitioner; E. S. Venkata- 
ramaiah, for Respondent. 

CHANDRASHEKHAR, J.; — The peti- 
tioner was a member of the Mysore Judicial 
Service in the rank of Subordinate Judge. In 
tliis petition, he has assailed the disciplinary 
proceedings against him culminating in an 
order retiring him from sendee compulsorily. 

2. We may now state the material facts 
which are not in dispute. 

3. In the year 1963 the petitioner was 
working as the Principal Subordinate Judge 
in Banglore. On 8-10-1963 one Annapa 
Settj' (examined as P. W. 9 in the disciplinarj' 
enquir}') submitted a complaint to tlio 
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Director, Anti-Corruption, tnalang certain 
allegations against the petitioner regarding 
the disposal o£ a steel almirah wluch had 
been attached in an execution case pending 
before him. 

4. Tlie said Director fonvarded that com- 
plaint to the High Court on 13-10-1963. On 
14-10-1963 the Honlile Chief Jushce re- 
quested Mr. Justice Narayana Pai to hold a 
preliminary enquiry on that complaint and 
to report. After nolding a preliminary en- 
quiry, Mr. Justice Narayana Pai sent a report 
in wmcfi he stated that m his opmon there 
was a prima fade case for instituting disci- 
plinary proceeding against the petitioner. 

5. On the report of the preliminary en- 
quiry, the Hon Tile Chief Justice directra on 
19-10-1963 that the Governor might be 
moved to appoint Xfr. Justice K. S. Hegde as 
the Specially Empowered Authority to hold 
a Departmental Enqui^ against the peti- 
boner. In pursuance of that direcbon the 
Eegistrar-in-cnarge of the High Court ad- 
dressed on 23-10-1963 a demi-official letter 
to the Secretary to the Government of 
Mysore in Home Department stab'ng that 
be (the RegUtrar-in-charge) wai directed to 
request the Secr^ary to move the Governor 
to appoint Mr. Justice K. S Hegde as the 
Specially £mpo%vered Authority lo hold a 
Departmental Eoquuy into the conduct of 
the pebtioner under Rule 11 of the Kfysore 
Civil Services (CUssiScaboo, Control and Aiv 
peal) Rules, 19o(. 

6. Purporb'og to act in ererdse of the 
powers conferrd by that Rule, the Gover- 
nor of Mysore, by his order dat^ 8-11-1963. 
specially empowered Mr jusbee K. S. Ilegde, 
Judge of tlie High Court of M>'sore; to eter- 
dse the po\ver5 and perform the fuocbons 
of the Specially Empowered Authority under 
the said Rule in respect of the di^pUiiary 
proceedings against the jiebtioner. 

7. On 18-12-1963 the Specially Em- 
powered Authority framed a charge against 
the petitioner. The said charge reads: 

'That you while being the Principal Sub- 
ordinate judge, Bangalore, misnsed your offi- 
cial posiUon with a vieiv to secure monetary 
benefit either for yourself or for >oor father- 
in-law by ublising the services of the Process 
Nazir and the Process Staff attached to the 
First .^^unsl^^s Court, Bangalore, to get up 
false records to show that all the six Godr^ 
Almirahs got attached in Original Soil Ho, 
215 of 1960 on the file of the Subordinate 
Judges Court, Bangalore, were sold in the 
Court auction held, while actually one Cod- 
rei Almuah was not sold in auction bat was 
merely shown to have been sold in the 
relevant sale papers for a low price of 
Rs. IM/-, but later you got the Almirah re- 
moved to the house wherein you and your 
falher-in-Jaw reside." 

8- The petitioner filed a written statement 
ii which he deiued having committed any of 
the acts alleged in the charge. He asked for 
an end enquiry and to be heard in persca- 


Accordingly, the Special Empowered Autho- 
rity held an enquiry in which 9 witnesses 
were examined in support of the charge. 
The petitioner examined defence witnesses 
and he also gave evidence as a defence wit- 
ness. 

9. After such enquiry, the Special Em- 
powered Authority, in lus report dated 16-3- 
1964, held that 4e charge against the peti- 
tioner was established and found him guilty 
of the charge. Regarding the punishment, 
the Special Empowered Authority recom- 
mend^ that the pebtioner might be reduced 
lo the rank of Civil Judge, Tunior Division 
(kfunsiff), and that he sKouIa not be con- 
sidered for promotion as Civil Judge, Senior 
Division, or as Subordinate Judge for a period 
of two years. 

10. After considering the report of the 
Spiecially Empowered Authority, the Gover- 
nor recorded his finding that the charge was 
proved. The Governor caused the issue of 
a notice under Article 311 (2) of the Consti- 
tution proposing to retire the petitioner cora- 
pulsoriJy from service by way of punishment. 
The petitioner was asked to show cause why 
the proposed action should not be taken. 
After considering the representation of uie 
pebtioner in response to Uie said notice, the 
Governor, by bis order dated 31-10-1961, 
directed that the petitioner be retired com- 
pulsonJy from service 'vifb immediate «ffeA 
The petition for review of the aforesaid 
order, was dismissed by the Governor on 
1-I-1965. 

11. Thereafter tbe petitioner the 

present petition which was dismissed by this 
Court on 16-7-1965 at the stage of admission 
without notice lo tbe respondent. Later this 
Court granted a certificate of fitness to 
appeal to the Supreme Court. 

12. In the appeal. Civil Appeal No. 1735 
of J967. after bearing the petlthnor and the 
respondent (The State of Mysore), the 
Supreme Court, by its order dated 22-8- 
1969. set aside the order of this Court dated 
16-7-1963, and remanded the case to this 
Court for being disposed of ahesh accordmg 
lo law. The Supreme Court directed this 
Court to admit this petition, to issue notice 
lo Ihe resxiondent giving it an opportunity 
to file any counter-affidavit and thereafter to 
deal vrith the case in accordance with the 
law laid down by Uie Supreme Court in the 
Slate of West Bengal v. Nripendia Nath 
BagdO, AIR 1966 SC 447. 

13. Accordingly, this Court admitted this 
petition cm 3-10-1969 and issued notice to 
the respondent (the State of Mysore) which 
has Biro a coiinter-affidarit. This is how 
the petition has now come op before os. 

14. The ground on which the Supreme 
Court set aside the orfer of this Court dated 
16-7-1^3. is that this Court had not consi- 
dered the aspect that by Article 235 of the 
Constitution, the High 0?urt is made the 
sole custodian of the control over the judi- 
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ciary and as pointed out by the Supreme 
Coiui; in AIE 1966 SC 447, the word, ‘Con- 
troF, as used in Article 235, includes disci- 
plinary control or iurisdiction over District 
Judges and other subordinate Judges. Before 
the Supreme Court, it was, no doubt, con- 
tended on behalf of the respondent that by 
its letter dated 23-10-1963 the High Court 
had itself requested the Government to ap- 
point Mr. Justice K. S. Hegde as the Spe- 
cially Empowered Authority to hold the 
Departmental enquiry into tihe conduct of 
the petitioner and therefore the provisions of 
Article 235 of the Constitution had been sub- 
stantially complied with. But the Supreme 
Court did not examine the validity of the 
plea of substantial compliance (with the pro- 
visions of Article 235 of the Constitution) 
as it (Supreme Court) felt that it did not 
have the advantage of the judgment of this 
Court on that disputed point. 

15. Mr. S. G. Bhat, learned Counsel for 
the petitioner, urged the following grounds 
before us: 

(i) The disciplinary proceedings initiated 
by tile Governor and culminating in the order 
of compulsory retirement of the petitioner 
passed by the Governor, are void as being 
inconsistent with the provisions of Article 235 
of the Constitution; 

(ii) Rules 8, 9 and 11 of the Mysore Civil 
Services (Classification, Control and Appeal) 
Rules, 1957, in so far as they relate to the 
Judicial Service, are violative of Article 235 
of the Constitution; 

(iii) The order of compulsory retirement is 
not one of the punishments which falls with- 
in Article 311 of the Constitution; 

(iv) The finding of the Specially Empower- 
ed Authority that the petitioner was guilty 
of the charge, is unsustainable as it is not 
based on any evidence; and 

(v) The Governor should have ^ven to 
the petitioner an opportunity of being heard, 
before recording a finding that the charge 
was proved.” 

16. Elaborating the first contention, Mr. 
Bhat argued that it is the High Court and 
not the Governor that can hold a disciplinarj' 
enquiry against a Judicial Officer, that the 
order of the Governor appointing Mr. Jus- 
tice K. S. Hegde as the Special Empowered 
Authority', is void and consequently, the en- 
quiry held by Mr. Jusfa’ce K. S. Hegde has 
also no legal validitj’, and that the punish- 
ment based on an invalid enquiiy' is also 
void. It was also argued by ^^r. Bhat that 
the Governor had no power to impose on the 
petitioner the punishment of compulsory' re- 
tirement, in the absence of a recommenda- 
tion by the High Court to that effect. 

17. In AIR 1966 SC 447, the material 
facts were briefly these: Respondent Bacclii 
was an Additional District & Sessions Judge, 
and was acting as District 6c Sessions Judge. 
The Government of West Bengal framed cer- 
tain charges against him and appointed Mr. 
B. Sarkar, the Commissioner (late Member. 


Board of Revenue) to hold an enquiiv into 
those charges. Mr. Sarkar held the enquiry 
and reported to the Government that some 
of those charges were proved. A notice was 
issued to Bagchi to show cause why he 
should not be dismissed. After he had 
shown cause and after consulting the Pubh'o 
Service Commission, he v'as dismissed from 
serv'ice. But the High Court was not con- 
sulted at all. On a petition by Bagchi under 
Artcles 226 and 227 of the Constitution, the 
High Court at Calcutta quashed Ae order 
of dismissal as well as the enquiry. 

18. In the appeal preferred by the Gov- 
ernment of West Bengal, the Supreme Court 
upheld the decision of the High Court. Ex- 
plaining the scope of Article 235 of the Con- 
stitub'on, Hidaj'atullah, J., (as he then was) 
who spoke for the Court, said that the word 
‘control’ in Article 235 of the Constitution is 
not merely the power to arrange the day-to- 
day working of the Court but includes con- 
trol over the conduct and discipline of 
Judges, and that the High Court is made 
the sole custodian of the control over judi- 
ciary. 

His Lordship added: 

“Control is useless if it is not accompanied 
by disciplinary powers. It is not to Ire ex- 
pected that tiie High Court would run to 
the Government or the Governor in every 
case of discipline however small and which 
may not even regime the punishment of dis- 
missal or removal.” 

19. It was contended before the Supreme 
Court in Bagehi’s case, AIR 1966 SC 447 
that Judicial Officers who are appointed by 
the Governor, cannot be dismissea or remov- 
ed by any authority other tlian tlie Gover- 
nor and consequently an inquiry against a 
Judicial Officer should be made by or under 
the directions of the Governor or the Gov- 
ernment Repelling that contention, Hidayat- 
uUah, J., said that the Governor appoints 
District Judges and the Govenior alone can 
dismiss or remove them, does not infringe 
upon the control of the High Court and does 
not lead to the further conclusion that the 
High Court must not hold the ennuiry any 
more than tliat the Governor should perso- 
nally hold the enquiry. His Lordship added 
tliat there is nothing in Article 311 which 
compels the conclusion that the High Court 
is ousted of the jurisdiction to hold the en- 
quiry, that in exercise of the control vested 
in tile High Court, the High Court can hold 
enquirj', impose punishments other than dis- 
missal or removal subject however to tlio 
conditions of serv'ice and richt of appe-al if 
granted by the conditions of serv’ice and to 
giwng an opportunity of 'showing cause as 
required by claiLse (2) of Article 311. unlc'’S 
such opportunity is dispensed with bv tho 
Governor acting under the provisos (b) and 
(c) of tliat clause. His Lordship concluded 
that the Hich Court alone could have held 
the enquiry in tliat case. 
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20. In view of the above pronouncement 
of the Supreme Court, it is clear that an en- 
quiry held by or under the authority of the 
High Co^, forms, the foundation for any 
punishment that may be imposed on a judi- 
dal Officer. It foUmvs from the above ded- 
rion that in the present case also it is 
Court ttat could have held the enquiry 
against the petitioner. The Governor had no 
power to order such enquiry or to empower 
any person to hold such enquiry. Even 
thou^ the Specially Empowered Authority 
who held the enquiry against the petitioner, 
was a Judge of the Higfi Court, he was not 
empowered by the Hi^ Court to hold that 
enquiry and the enquiry held by him can- 
not be regarded as one by or under the au- 
thority of the High Court 

21. However, the attempt of the learned 
Advocate-General who appeared for the State, 
was a salvage as much as possible of the 
disciplinary proceedings against the peti- 
tioner. The learned Advocate-General sub- 
mitted that even if we were to hold that 
the disciplinary proceedmgs against the peti- 
tioner suDsequent to the stage of the report 
of the Specially Empowered Authonty, are 
void, we should uphold the disciplinary pro- 
ceedings up to the stage of the said report, 
so that it may be open to the High Court 
now to take disciplinary proceedings against 
the petitioner starting from the stage of that 
report 

22. The learned Advocate-General argued 
that the appointment of the Specially Em- 
powered Authority must be regarded as 
being, in substance, one made by the Hl ph 
Court and that like^e the enqidry made By 
the Specially Empowered Authority must be 
regarded as being, in substance, one held 
under the authonty of the Hi^ Court, in 
view of the /oUowiag cifctimstances; 

(il The initiative to take disciplinary pro- 
ceedings against the petitioner, came from 
the Hich Court and not from the Goveroor; 

(ii) The Specially Empmvered Authority 
who held the en^iiry was a Judge of the 
Ei^ Court; and 

(iii) The Govemor empowered the very 
person proposed by the High Court, as the 
Specially Emposvered Authority, 

23. It can reasonably be infeired that in 
empo w ering Mr. Justice K. S. Hegde as the 
Specially Empoivered Authority, the Gover- 
nor did not act suo motu but acted on the 
letter addressed by the Re^trar-in-charge of 
the High Court to the Gos’erument stating 
that he (The Begistrar-in-charge) had been 
directed to request the Government to move 
the Gkn’emor to so appoint Mr. Justice 
K. S. Hegde. It is true that the Governor 
empower^ the very person so recommended 
as the Specially Empowered Authority to 
hold the enquiry and that (he Specially Em- 
powered Authority was a Judge of the Ilijdi 
Coirrt. But are these circumstances SuHtdent 
to hold that Mr. Justice K. S. Hegde was, in 
substance, appointed by the High Court and 
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the enquiry held by bim was, in substana^ 
under me authority of the High Court? 

24. Mr. Bbat argued that there is nothing 
to show that the said letter of the Registrar- 
in-tdiarge of the High Court to the Govern- 
ment was written under the direction of the 
High Court, The learned Advocate<3eneral 
placed before us the relevant records of the 
High Court. It is seen from these records 
that on the report of Mr. Justice A. Narayana 
Pal who held the prelirftinaty enquiry, the 
Hon'ble Chief lustice directed that the Gov- 
ernor might be moved to appoint Mr. Jus- 
tice K. S. Hegde as Specially Empowered 
Authority. 

23. It was contended by Mr. Bhat that 
the recommendation of the Hon’ble Chief 
Justice to appoint Mr. Justice K. S. Hegde 
as the Specially Empowered Authority, can- 
not be regarded as a recommendation by the 
High Court This coDieatioa was sought to 
be met by the learned Advoeate-Genem by 
the plea that in making the said recommen- 
dation the Hon’ble Chief Justice acted sviffi- 
in the scope of the powers assigned to him 
by the Hito C^urt. In support of this pl^ 
the learnra Advocate-CcnefiJ relied on the 
resolution of the Full Court of the Hi^ 
Court at its meeting held on 11-10-1061. A 
copy of this resolution has been filed with a 
memo and the original of thu resolution con- 
tained in the administrative papers of the 
High Court, was also shown to us. 

20. The relevant parts of the proceed- 
inSs of the meeting of the Full Ccw held 
on 11.10-1961, read s 

proceedings of the Full Court meeting 
held at 4.30 P. M. on Wednesday the 11th 
October 1961 in the Judges’ Common Room 
(High Court). 

BESOLimON 

_ The proposed arrangement for administra- 
tive ^vork in the High Court was finalised 
as follows .— 

• • •• •» 

L FULL COURT: 

1 . •• •• •• 

2. DiscTpIinaiy action against Judicial 
Officers. 

3 . •• •• •• 

iL C. J. & TWO JUDGES: 

1, •• •• •* 

S. Preliminary investigations to consider 
desirabiiity of taking disaplinaiy action 
ag;rinst Judicial Officers. 

a. •• •• •• 

m. Chief Justice; 



•• •• •• 

2. Unspecified subjects or new subfects 
imiil they are allocated to committees or 
fadfviduaJ Judges.” 

27. It is seen from the above resohrtion 
of the Full Court that while preliminary in- 
ve^’gatiem and determinafion of dcsirabilityof 
tiifang disciplinary action against Judicial 
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Officers come within the powers of a Com- 
mittee consisting of the HonTale Chief Jus- 
tice and two other Judges, disciplinary ac- 
tion against Judicial Officers is a matter to 
be dealt with by the Full Court itself. Ap- 
pointment of the Specially Empowered Au- 
thority or the Enquiry Officer to hold en- 
quiry into charges against a Judicial Officer, 
comes, in our opinion, \vithin the ambit of 
“disciplinary action against Judicial Officers” 
which is a matter to be dealt with by the 
Full Court itself and the HonTDle Chief Jus- 
tice has not been empowered by the said 
resolution to make such appointment. 

28. However, the learned Advocate- 
General argued that appointment of the Spe- 
cially Empowered Authority or the Enquiry 
Officer in disciplinary proceedings against a 
Judicial Officer, comes within Item No. 7 of 
the matters assigned to the Hon’ble Chief 
Justice by the said resolution of the Full 
Court. That Item reads: “Unspecified sub- 
jects or new subjects until they are allocated 
to Committes or individual Judges”. We find 
it difficult to accede to this contention. Item 
No. 7 is a residuary item which covers only 
those matters which do not come within any 
of the matters retained by the Full Court or 
assigned to Committees consisting of the 
HonT)le Chief Justice and two other Judges 
or any of the first six Items (preceding this 
Item) assigned to the Hon’ble Chief Justice. 
Appointment of the Specially Empowered 
Auliority or the Enquiry Officer is a part of 
the disciplinary action against Judicial Offi- 
cers and squarely falls within Item No. 2 of 
the matters retained by the Full Court under 
the said resolution. 

29. In exercise of the powers conferred 
by Article 225 of the Constituh'on and under 
Section 19 of the Mysore High Court Act^ 
1961, and all other powers thereunto en- 
abhng, the High Court of Mysore has made 
rules, called die High Court of Mysore 
Rules, 1959, wth respect to practice and 
procedure to be followed at the High Court 
Rule 6 of Chapter HI of these Rules pro- 
vides that Benches shall be constituted and 
judicial work of the Court shall he allotted 
or distributed to them by or in accordance 
with the directions of the Hon’ble Chief Jus- 
tice. But the power conferred on tlie Hoii’- 
ble Chief Justice under this Rule is only in 
regard to Jufficial Work and not administra- 
tive matters. 

30. 'Thus it is dear that the Hon’blo 
Chief Justice has not been empowered to 
appoint on behalf of the Hi^i Court the 
Specially Empowered Authority or the En- 
quiry Officer. The question of appointment 
of the Specially Empowered Authority or the 
Enquiry Officer to hold an enquiy against 
the petitioner, was not considered by the 
h^ull Court of the High Court. It follows 
that the direction of the Hon’ble Chief Jus- 
tice on 19-10-1963 that the Governor might 
be moved to appoint Mr. Justice IC. S. Hegdo 


as the Specially Empowered Authority, can- 
not be regarded as a recommendation or pro- 
posal made by the High Comt to the Gov- 
ernor in regard to such appointment. Wlien 
there was no recommendation or proposal 
of the High Court in this behalf, the ap- 
pointment of Mr. Justice K. S. Hegde by the 
Governor caimot be regarded as being, in 
substance, an appointment made bv the 
High Court, nor can the enquiry made by 
him be regarded as being, in substance, one 
made by the High Court. 

31. As the very foundation for any disci- 
plinary action against the petitioner, namely, 
an enquiry held by the High Court, is ab- 
sent in the present case, the penaltj^ of com- 
pulsory retirement imposed on the petitioner 
by the impugned order of the Governor dated 
31-10-1964, is clearly unsustainable. 

32. Another infirmity in the disciplinary 
proceedings against the petitioner, is that the 
report of the enquiry held by Mr. Justice 
K. S. Hegde, was not considered by the 
High Court. As stated earlier, Mr. Justice 
K. S. Hegde had recommended in his re- 
port that the petitioner should be reduced 
to tlie rank of Civil Judge, Junior Division 
(Munsiff) and that he should not be consider- 
ed for promotion as Civil Judge, Senior Divi- 
sion, or Subordinate Judge, for a period of 
two years. If the High Court agreed with 
this proposed penalty or considered that the 
appropriate penalty to be imposed on the peti- 
tioner, was one other than his dismissal or 
removal from service, the High Court itself 
was competent to impose such penalty on 
the petitioner and the matter could not 
have been referred to the Governor. It is 
only when the High Court considers that the 
appropriate penalty against a Judicial Officer 
is dismissal or removffi from service that the 
High Court need recommend to the Governor 
to impose such penalty. 

33. In the view we have taken on the 
first ground urged by Mr. Bhat, it is un- 
necessary to consider ffie other groimds urged 
by him. 

84. For the foregoing reasons, we quash 
the order of the Governor dated 31-10-1964 
retiring the petitioner compulsorily from ser- 
vice and the enquiry held by Mr. Justice 
K. S. Hegde. However, it will be open to 
the High Gourt to take fresh disciplinary 
proceedings against the petitioner according 
to law. 

35, As the impugned disciplinaiy pro- 
ceedings were prior to the elucidation by 
the Supreme Gourt in Nripendranatli Bagehi’s 
case, AIR 1966 SG 447 of the respective 
powers of the High Gourt and the Governor 
in disciplinary matters against Judicial Offi- 
cers, we direct the parties to bear their own 
costs in this petition- 

Petition allowed. 
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D. M. CHANDRASHEKHAE, J. 
Rangayya Kanantha and others. Petitioners 
V. Covinda Chatra and others, Bespondenls- 
Civil Revision Petition No. 1314 of 1968. 
D/- 5-2-1970, against order of Civil 
Udipi, D/- S1-8-196S, 

(A) Qv-a P. C. (190S), O. 20. It D — 
Object of local investigation under — In- 
vestigation is merely to assist Court. 

The local investigation made by the Com- 
missioner under Order 26, Rule 9 is merely 
to assist the Court by placing a report of 
such local investigation before the Court. 
Such report is not, in any way, bmding on 
the Gaurt whose po^ver to amve at ite own 
conclusion, even at variance \vith such re- 
port, is in no way impeded by such report. 

(Para 11) 

(B) avfl P. C. (1908), Order 20, Rule 9, 
Section 115 — Trial Court holding that ap- 
pointment of Commissioner under Order 28, 
Rule 0 would amount to abdication or dclo- 
gntioQ of powers of conrt to Commissiopcf 

— By such erroneous view court held de- 

clined to exerdse jurisdiction to appoint Com- 
missioner — Failure justified intOTcrence in 
revision. (Para 14) 

{Q Civa P. C. (1008), Order 20, Rule © 

— Suit for partition and possession — Defen- 
dant's claim for improvements — Issue of 
commission — Directions to defendant and 
plaintiff, 

^Vhere in a salt for partition and posses- 
sion the defendants apply for the appoint- 
ment of commission to vdsit the properties 
and to estimate the value of Improvements 
made by them, hefore issuing the comiras- 
sion the defendants shall be directed to set 
out clearly, in detail, the improvements 
cLiimed, the reasons why they are claimed 
and the value cl^ed. The plaintiffs Th^Tl 
then be called upon to make their rejoinder 
on those points. The Court sh^ thereafter 
judicially consider both the statements and 
then decide on what points, if any, it regards 
commission as necessary and will then issue 
a commission svith detailed instructions ac- 
cordingly. AIR 1929 Mad 681, Relied on. 

(Para 15) 

(D) QvR P. C. (1908), Order 26, Rule 9 

— Soil for partition and possession — Defen- 

dants’ claim that they has-e effected improve- 
ments on the suit properties — Question 
whether defendants have done so can be 
decided by taking evidence by Court and 
matter is not to be ascertained by Contems- 
sioncr — Local investigation by Commissioner 
howes'cr will be useful in dedaon of 
question. (Para IS) 

Cases Referred : Cbronolodeal Paras 

(1962) AIR 1962 SC 1493 49) = 

1963 Jab LJ 210, Munnalal v. RaJ- 
fcumar 8 
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(1949) AIR 1949 PC 239 (V 36) = 

76 Ind App ISljJoychand Lal Babu 

V. Kamalaksha Chaudhury 14 

(1929) AIR 1929 Mad 661 (V 16) = 

116 Ind Cas 296, Ambi v. Kunhika- 

vamma 19 

B- P. Holla, for Petitioners; Kora Chandy, 
for Respondents. 

ORDER i This petition is for revision of 
die order of the Civil Judge at Udipi, reject- 
ing an application for appointment of a 
Commissioner under Order 26, Buie 9, Civil 

P. C. 

2. The suit is for partition and i>ossession 
of the plaintiffs’ share in certain agricultural 
lands and buildings. The plaintiffs who 
claim to be the reversioners, have contended 
that the alienations of the properties by 
the widow of the last male owner, are not 
binding on them. 

3. Defendants 11, 12. 19 22, 23 and 
25 who are the alienees of the suit proper- 
ties. have claimed inter alia, that they have 
effected improvements in the suit properties 
by spending several thousands of rupees and 
that even if the alienations in their favour 
are held to be not binding on the p l ain tif fs, 
they (those defendants) are entitled to some 
equitities in respect of the said improve- 
ments. 

4. The said defendants mode an appU- 
cation I. A. HI, praying for the appointment 
of a Commissioner to visit the said proper* 
ties and to estimate the value of me Im- 
provements made by them. According to 
them, such appointment of a Coms^oner 
would save a good ded of time and expen^ 
tnre in proving those improvezsents and the 
value thereof 

5. That application was resisted by the 
plaintiffs mainb' on the gnnmd that the 
alienees are not entitled to the value of the 
alleged improvemenls. 

6. The learned Civil Judge has said in 
bis order that the Court can itself conduct 
an investigation in order to ascertain the im- 
provemente alleged to have been effecied hf 
the said defendants, that a local investiga- 
tion by the Commissioner under Order 28, 
Rule 9. Civil P. C.. presupposes the eristence 
of independent evidence on record, that the 
issue whether the defendants have effected 
any impnmnents has to be tried by the 
Court on the evidence adduced by the par- 
ties, that the decision on this material issue 
can never be left to the Commissioner 
that the Court cannot delegate any of its 
jiidiinal functions to the Commissioner. In 
that \wv, the learned Civil Judge felt ib^ 
it was impreper to issue any commi’ssfon to 
assess the value of the allegM improvements. 

7. Mr. B. P. HoH.a, learned counsel for 
the petitioners, contended that the learned 
Ctvil Judge has entirely misconstrued the 
scope and object of the local in\'estigation 
by the Coirrmbsioner appointed under O. 28, 
Rule 9, Cisnl P. C. arra that on account of 
such erroneous view, he fail^ to exemso 
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the jurisdiction vested in him tmder O. 26, 
Rule 9, Civil Procedure Code. Mr. Holla 
submitted that the purpose of appointing 
the Commissioner is to make a local in- 
vestigation of the alleged improvements to 
the suit properties and the value thereof, 
so that the report of the Commissioner may 
be useful to the Court in deciding as to 
the existence of such improvements and 
the value thereof and that there is no 
question of delegation of any power of the 
Court to decide any matter in dispute in 
the suiL 

8. Mr. Holla invited my attention to 
the following observations of the Supreme 
Court in Munnalal v. Rajkmnar, AIR 1962 
SC 1493 at p. 1496: 

“But it is manifest that the trial Judge 
only directed the Commissioner to sub- 
mit his proposals for partition of the pro- 
perty, and for that pmpose authorised him 
to ascertain the property which was avail- 
able for partition and to ascertain the liabi- 
lity of the joint family. By so authorising 
the Commissioner, the trial Court did not 
abdicate its functions to the Commissioner: 
die Commissioner was merely called upon to 
make proposals for partition, on which the 
parties would be heard, and the Court would 
adjudicate upon such proposals in the light 
of the decree and the contentions of the 
parties. The proposals of the Commissioner 
cannot from their very nature be binding 
upon the parties nor the reasons in sup- 
port thereof.” 

9. Mr. Holla submitted that the im- 
provements claimed by the defendants were 
in the form of buildings and structiues on 
the suit lands and trees and plants 
planted therein and that the Commissioner 
ran after local investigation, report whetlier 
he noticed such improvements and if so, 
the partieulars thereof and the probable 
value thereof, and that such report would 
minimise the volume of evidence that the 
parties may have to adduce on those mat- 
ters. 

10. On the other hand, Mr. V. Taraka- 
ram, learned Counsel for the respondents, 
contended that the questions whether any 
buildings or structures have been constructed 
by the defendants and whetlier any trees 
and plants have been planted by tliem, are 
not matters for local investigation but have 
to be established by die defendants by ad- 
ducing evidence and hence it would not be 
appropriate to appoint a Commissioner. 

11. I think Mr. Holla is right in con- 
tending that the learned Civil Judge has 
misconstrued the object of appointment of 
a Commissioner and the scope of_ his func- 
tions. By appointing a Commissioner who 
makes a local investigation and submit liis 
report to the Court, there is neither abdi- 
cation nor delegation of die powers of func- 
tions of the Court to decide the issue as to 
the alleged improvements and the value 


thereof. The local invesdgadon made by 
the Commissioner, is merely to assist the 
Court by placing a report of such local in- 
vestigation. Such report of the Commis- 
sioner is not, in any way, binding on the 
Court w'hose power to arrive at its own con- 
clusion, even at variance with such report, 
is in no way impeded by such report. Tlie 
learned Chdl Judge erred in thinking that 
by appointing the Commissioner in the pre- 
sent case, there would be any impedient to 
the Court arriving at its own conclusion as 
to the alleged improvements and the value 
thereof. 

12. Mr. Tarakaram is right in contend- 
ing that the question whether the said de- 
fendants have effected anj’ improvements or 
whedier the suit properties were in the same 
condition as now, when they were alienat- 
ed in favour of those defendants, is a ques- 
tion that can be decided only by taking evi- 
dence by the Court and that it is not a 
matter to be ascertained by the Commis- 
sioner. But the local investigation by the 
Commissioner \rill be useful in ascertaining 
the existing condition of the suit properties, 
the particulars of the buildings, structures, 
trees and plants found on tlie suit lards, 
though the question whetlier all those build- 
ings, structures, trees and plants were there 
even prior to the ahenations or were added 
thereafter, is clearly a question which has 
to be decided by the Court after taking evi- 
dence. By such local investigation, the 
Commissioner can also state the value of 
buildings, structures, trees and plants alleg- 
ed to have been constructed or planted by 
the said defendants. The learned Civil 
Judge was clearly in error in holding that 
it is not proper to issue a Commission for 
local investigation. 

18. However, Mr. Tarakaram urged that 
even if the view taken by the learned Civil 
Judge as to whether he should exercise his 
discretion to appoint a Commissioner, is 
erroneous, there is no error of jurisdiction, 
illegality or material irregularity which 
would justify interference in revision, with 
the exercise of his discretion. 

14. As held by the Privj' Council in 
Joycbandlal Babu v. Kamalaksha Chaudhury 
AIR 1949 PC 239, if an erroneous deci- 
sion of a ■ subordinate Court results in Oiat 
Court fading to exercise a jurisdiction vest- 
ed in it by law, a case for revision arises. 
On account of the erroneous view' taken by 
the learned Civil Judge that the appoint- 
ment of Commissioner for local investiga- 
tion as to tlie particulars of the alleged im- 
provements and the value thereof, would 
amount to abdication or delegation of the 
powers of the Court, the learned Civil Judge 
declined to exercise his jurisdiction to ap- 
point a Commissioner. Such failure to exer- 
cise jurisdiction justifies interference in revi- 
sion. 

15. Hovvcv'cr, in order to define the 
scope of the local investigation by tlie 
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Commissioner, I think the procedure indi- 
cated by the Madras High Court in AmK 
V. K nnhU -av ammn, AIR 1929 Mad 661 
can conveniently be adopted in the present 
case also •while issuing the Commission. 
That is, the said defendants shall be 
directed to set out clearly, in detail, the im- 
provements claimed, the reasons why they 
are claimed and the ■value claimed. The 
plaintiffs shall then be called upon to male 
their rejoinder on those points. The Qvil 
Judge shall thereafter judicially consider 
both the statements and then decide on what 
points, if any, he regards commission as 
necessary and will then issue a Commission 
with detailed instructions accordingly. 

16. In the result, this revision j»tiHon 
is allowed, the order of the learned Civil 
Judge on I. A. in is reversed, and he is 
directed to issue a Commission following the 
procedure indicated above. 

17. In this petition, parties are directed 
to bear their own costs. 

Revision allowed. 


Am 1970 MYSORE 316 (V 57 C 76) 
AHMED AU KHAN, J. 

Chamma, Petitioner v. La.vmichaQd and 
another, Respondents. 

Criminal Revn, Petn. No. 441 of 1969, 
D/- 23-6-1970, from order of City Magis- 
trate, Bangalore, D/- 6-11-1969. 

Criminal P. C. (1S9S), Sections 190 (1) 
(b), 156 (3), 200 — - Private complaint — 
Magiitrate forwai^g it to Police for inves- 
tigadon He is not bound to examine 
complainant 

On receipt of a private complaint If the 
Magistrate Io^^^■ards it to the Police for in- 
vestigation and taking cognizance, the Matds- 
tnte acts under Section 150 (3) and does 
not take cognizance of the offence. The 
Magistrate, therefore, is not bound to exa- 
mine the complainant on oath. He is bound 
to do so only when be takes cognizance of 
the case imder Sectfon 200. 

(Paras 4, S. 6) 

Miss Vasudha Ramachandran, for Peti- 
tioner, E. Kanakasabhapalhy (for No. 1) and 
A. K. Inxmeshivar for Stale; Public Prose- 
cutor (for No. 2), for Resiiondents. 

ORDER: — This revision petition Is 
directed against the orfer of the City ^!a95- 
trate. Bangalore, passed on 6-11-1969 in 
C. C. No. Ill of I960 on the fde of his 
Court, dismissing the complaint filed by the 
petitioner- The oper3ti\e portion of the 
order is as follows:— 

*On a careful consideradon of these 
facts, I do not find sufficient grounds to 
proceed with the case and hence I rehwe 
to take cognizance of the alleced offence.” 

The complaint was for an offence of house 
punishable under Sec. 488, Indian 
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Pena! Code. The learned Ma^trate dis- 
missed the complaint by his order referred 
to above. 

2. Two contentions were advanced 
before me by the learned counsel for the 
petitioner, llie first contention was that the 
Magistrate ought to have examined the com- 
plainant on oath after the complaint w'as filed 
and that the Magistrate has erred in not exa- 
mining the complainant on oath. It was 
Submitted that the provision of Section 200, 
Criminal Procedure Code, is mandatory and 
omission to examine the complainant on 
oath is an illegality and the oj^er of the 
Magistrate is liable to be set aside on that 
ground. 

3. The second contention was that the 
Magistrate has erred in dismissing a pri- 
vate complaint svithout giving the complain- 
ant an opportunity to prove her case in 
spite of her counsel submitting that the 
pebboner had evidence both oral and docu- 
mentary, to support her case. After a peru- 
sal of the record, I think, Acre appears to 
be no force in Ae first contention. 

4- Section 158 of Ae Code of Criminal 
Procedure provides; — 

"156 (1) Any Officer in charge of a police- 
station may wiAout Ae order of a Ma&trate 
investigate any cognizable case which a 
Court having jurisdicb'on over the local area 
within Ae limits of such station would have 
power to enqmre into or try under Ae po- 
visions of Chapter XV relating to Ae piano 
of inquiry or trial. 

(2) No proceeding of a police Officer iq 
any such case shall at any stage be called 
in quesb'on on the ground that Ae case was 
one which such officer was not empowered 
under this section to investigate. 

(3) Any Magistrate empowered un^ 
Section 190 may order such an investigation 
as above menUoned." 

Section 200 of the Code of Criminal Pro- 
cedure lays down: — 

“200. A Magistrate taking cognizance of 
an offence on complaint shall at once exa- 
mine Ae complainant and Ae witnesses pre- 
sent, if any, upon oath and the substance of 
the eramination shall be reduced to writ- 
ing and shall be signed bv the complainant 
and Ae witaesses, and also by Ae Magis- 
trate: 

Provided as follows:— 

(a) kVhen Ae complaint is made in writ- 
int nothing herein contained shall be deem- 
ed to require a Magistrate to examine Ae 
complainant before transferring Ae case 
under Section 192; 

(aa) when Ac complaint Is made in writ- 
ing, nothing herein contained shall be deem- 
ed to require the examination of a com- 

e * inant in any case in which the complaint 
t been made by a Court or by a public 
serxnnt acting or pumorting to act in Ae 
discharge of his official duties: 

A) where Ae Magistrate is a Presidency 
Ma^trale, such examination may be on 
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oath or not as the Magistrate in each case 
t hink s fit, and where the complaint is made 
in writing, need not be reduced to writing; 
but the Magistrate may, if he thinks fil{ 
before the matter of the complaint is 
brought before him, require it to be reduc- 
ed to writing; 

(c) when the case has been transferred 
under Section 192 and the Magistrate so 
transferring it has aheady examined the 
complainant, the Magistrate to whom it is 
so transferred shall not be bound to re-exa- 
mine the complainant.” 

Section 202 of the Code of Criminal 
Procediure reads: 

“202 (1). Any Magistrate, on receipt of 
a complaint of an offence of which he is 

which has been transferred to him 

under Section 192, may, if he thinks fit, for 
reasons to be recorded in ^vriting, postpone 
the issue of process for compelling the at- 
tendance of die person complained against, 
and either inquire into the case himself, or, 
if he is a Magistrate other than a Magis- 
trate of the third Class, direct an inquiry or 
investigation to be made by any Magistrate 
subordinate to him, or by a police officer, or 
by such other person as he thinks fit, for the 
purpose of ascertaining the truth or false- 
hood of the complaint: Provided that, save 
where the complaint has been made by a 
Court no such direction shall be made un- 
less the complainant has been examined on 
oath under the provisions of Section 200. 

(2) If any inquiry or investigation under 
this Section is made by a person not being 
a Magistrate or a police officer, such person 
shall exercise all the powers conferred by 
this Code on an officer-in-charge of a police 
station, except that he shall not have power 
to arrest without warrant, 

(2A) Any Magistrate inquiring into a 
case under this section may, if he tliinks fit, 
take ewdence of ■witnesses on oath. 

(3) This section applies also to tlie police 
in the towns of Calcutta and Bombay”. 

It is dms clear that when the complaint 
was filed before tlie Magistrate he would 
have adopted one of two courses; he would 
have examined the complainant upon oath 
and tlien issue process. On the other hand, 
he could, under Section 202, Criminal Pro- 
cedure Code postpone the issue of process 
and refer the complaint to the Police for 
further enquiry and then take action on re- 
ceipt of the report. 

5. The other course open to tlie Magis- 
trate was to send the complaint to the 
police asking them to take action under 
Section 156 (3) of Criminal Procedure Code. 
In that case, the Magistrate would not exa- 
mine the complainant but merely forw.ard 
the complaint to the police for investigation 
and taking cognizance. In the instant case, 
after the complaint was filed by the peti- 
tioner, the Magistrate had referred the com- 
plaint to the Police. The order of the 
Magistrate is as follows: — 


“Referred to Police (Magadi Road Post) 
for investigation under Section 156 (3), Cri- 
minal Procedure Code.” 

It will be seen that the Magistrate in this 
case has forwarded the complaint to the 
Police for -investigation and taking cogni- 
zance and it is quite clear that the Magis- 
trate acted under Section 156 (3), Criminal 
Procedure Code and did not take cogni- 
zance of the offence. Therefore, the Magis- 
trate was not bound to examine the com- 
plainant on oath. He is bound to do so 
only when he takes cognizance of the case 
under Section 200, Criminal Procedure 
Code. In that case, he would have to pro- 
ceed under Chapter XVT of the Code. On 
the other hand, if the Magistrate sends the 
complaint to tire Officer-in-charge of the 
Police Station directing him to proceed under 
Chapter XIV, he need not examine the com- 
plainant on oath. In the present case, it 
is quite clear that the Magistrate had refer- 
red the complaint to the Police (Under Sec- 
tion 156 (3k Criminal Procedvue Code) 
directing him to proceed under Chapter XIV 
of the Code of Criminal Procedure. Tliere- 
after, when “B’ report was submitted by the 
Police, on consideration of the material on 
record, he passed the order in revision. I 
think, the procedure followed by the Magis- 
trate was proper and it cannot be said that 
the same is ■vitiated by any legal infirmity. 

6. The second contention of tlie learn- 
ed Counsel for tlie petitioner is also devoid 
of force. VrTien the complaint petition was 
sent to the police asking tliem to take ac- 
tion under Section 156 (3), Criminal Proce- 
dure Code, the Magistrate is not bound to 
examine the complainant, much less, exa- 
mining the evidence of the complainant. In 
such a situation he would merely forward 
the complaint to the Police for investigation 
and taking cognizance, which he has done. 
No other contention was raised before me. 

7. On tlie grounds stated above, this 
revision petition must fail and the same is 
dismissed. 

Revision dismissed. 


AIR 1970 MYSORE 317 (V 57 C 77) 

A. NARAYANA PAI AND K. BHIMIAH, [fj. 

Patel Madegowda Agriculturist and Patel, 
Petitioner v. Tlie State of Mysore by Its 
Chief Secy. Vidhana Soudha Bangalore and 
others. Respondents. 

Writ Petn. No. 1191 of 1968, D/- 6-7- 
1970. 

Land Acquisition Act (1894), Sections 3 (c) 
and 4 (as amended in Mysore) — Notifica- 
tion under Section 4 can he issued by Gov- 
ernment or Deputj’ Commissioner — Notifi- 
cation by Deputj' Commissioner appointing 
Assistant Commissioner to function as Deputy 
Commissioner under Act — Notification is 

GN/HN/D458/707m\'j7m 
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fTtognI Snch appointment can be made 

only by tbe State GoremmeoL (Para 4) 
S. L. Sxmha, for Petitioner; S. G. Dodda- 
kalegcnvda, Hifih Court GovL Pleader, for 
Respondents Nos. 1 and 2. 

NARAYANA PAR J.:— The petitioner 
Patel Madego\%'da, the owner of land bearing 
Sur\'ey No. 127 of Mandya Bommanayalcana 
hnOi in Malur Hobh, Cbarmapatna Taint, 
impucnes the compulsory acquisition of the 
said land under the Land Acquisition Act as 
amended in Mysore on tw-o main grounds 

1. That the Assistant Commissioner, Ram- 
nagaram Diiasion, has not been duly autho- 
rised to perform the functions of the Deputy 
Commissioner under the Act, and 

2. that the mlimation of submission of re- 
port to the Co\’emment under Secboo 5-A 
had not been given to him. 

2. The preliminary notification under Sec- 
tion 4 was prepared and published by the 
Deputy Cotmmssioner of Bangalore Rural 
District. The said notifieahon dated tbe 19tli 
of May, 1963, appeared in the Mysore Gazet- 
te of 15th of July, 1965. The third para- 
graph of the notification contains tbe autho- 
risation in the follovring terms. 

“The Asistant Commissioner, Bamaoagaram 
Sub-Division. Ramanagaram, is hereto ap- 
pointed under Clause (c) of Section 3 of 
the said Land Acquisition Act, to perform the 
functions of the Deputy Commissioner for all 
proceeding hereafter to be taken in respect 
of the said land." 

S. Although Section 4 as amended in 
Klysore permits both the appropriate Govern- 
ment as well as the Deputy Commissioner to 
bsue a notification thereunder, the power to 
confer upon an ofScer other than the Dej^ty 
Commissioner, the right to function as Deputy 
Commissioner umlcr the Act, is found in tbe 
definition of the expression TDeputy Commis- 
sioner” in clause (c) of Section 3, which reads; 

“The expression Tteputy Commissioner' 
means, the Drauty Comuiissfoner of a Dist- 
rict and includes an Assistant Commissioner 
in charge of a Sob-Division of a District and 
any officer speciafiy apixiinted by the appro- 
priate Government to perform the functions 
of a Deputy Commissioner under this Act.” 

4. The definition makes it dear that an 
Assistant Commissioner of a Su^Diviskm or 
any officer to be able to function as TPeputy 
Commissioner’ under the Act, must be spe- 
cially appointed In’ the appropnate Govern- 
ment to perform the functions of the Etejiuty 
Commissioner under the Act. In the extract 
of the notiGcation given above, the apptrint- 
ment is by the Deputy Commissioner and not 
by the State Government which is tbe ap- 
propriate Government in this case. 

5. It follows therefore that the Assistant 
Commissioner had no power to function as 
the ‘Dcput>’ Commissioner* for the purpose of 
acquisition of the land in question. 

6. As this is sufficient to invalidate the 
proceedings, vre do not go into the second 
question of fact whether the intimation bad 


in fact been given to the petitioner of the 
snbmission of Ae report under Section 5-A. 

7. We allow the writ petition and quash 
the notification under Section 4 referrrf to 
above, as well as the subsequent notification 
under Section 6 dated the llth of October, 
1967, pubhshed in the Mysore Gazette of 2nd 
November, 1967. 

Petition allowed 


AIR 1970 MYSORE 318 (V 57 C 78) 

A. NARAYANA PAI, J. 

Annu alias Kallappa, Plaintiff-Appellant v. 
Sheshu Gundappa, Defendant-Respondent 

Second Appeal No. 237 of 1965, D/- 22-6- 
1970, from judgment and decree of Dist, J, 
Belgaum, D/- 19-9-1964. 

(A) Limitation Act (190S), Section 14 — 
Exclusion of time — Suit for recovery of pos- 
sestion filed beyond limitation — Proceedings 
taken by plaintiff in B, A. D, R. Court are 
beyond scope of Section 14 — (Debt Laws 

— Bombay Agricultural Debfon Relief 
Act (28 of 1947), Section 4). 

The proceedings referred to in Swtion 14 
are proceedings dealt with under we Code 
of Civil Proceoure in a Court ererdsing gen^ 
ral civil jurisdiction to which alone pro^- 
(tons of Limitation Act apply. Further, the 
other proceedings referred to therein must 
be proceedings which relate to the same 
matter in issue and by taking which the 
party bona fide believes that he mij^t secure 
the reb'ef w^ch is under consideration. 

(Paras 10, 11) 

^Ticre a person files a suit for rewery of 
possession of certain land beyond limitation 
and the only ground on which the plaintiff 
seeks exclusion of time under Section 14 of 
Limitation Act is the period siient by him in 
bona fide pursuing, other remedies before 
Court under Bombay Agricultural Debtors 
Rehef Act for adjustment of his debt, such 
proceedings are wholly beyond scope of 
Sectha !4 of Uautation Act. 12) 

(B) Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), Section 52 

— Exclusion of period of proceeding under 
the Act — Benefit under Section 52 is erm- 
ferred on creditor whose ordinary remedies 
cither by way of suit or otherwise get Incap- 
able of being pursued by him. (Para 13) 
Cases Refer red ; Chronological Paras 
(1937) Ain 1937 Mad 357 (V 21) = 

ILR (19.37) Mad 161. Ehigaraju- 

lum V. Aryan Bank, Vizagapatam 9 

E. S. Sxvanur, for Appellant; J. S. Gun- 
Jal, for Respondent 

JUDGMENT: — This second appeal fa 
against a concurrent decision of both the 
Conrts below'. 

2. The salient facts necessary for the dis- 
posal of the second appeal are as follows: 

GN/1N/D153/70/SSG/B ~ ' 



1970 


Annu V. S. Gimdappa 

A money decree in Original Suit No. 326 of 
1936 on die file of the trial Court against 
the appellant’s father was assigned to the 
respondent who put it into execution. During 
that period Sections 68 to 72 of the Code of 
Civil Procedure had not been repealed. Hence 
the actual conduct of the sale was made 
over to the Collector by the Civil Court. The 
Collector sold two strips of land measuring 
1 acre 20 guntas and fifteen guntas respec- 
tively on 6-6-1944. They were purchased by 
the respondent for Rs. 1,290/- and the sale 
was confirmed on 22-11-1944. The respon- 
dent took possession on 8-10-1946. 

3. Subsequent thereto the appellant is 
said to have preferred an appeal to the State 
Government of Bombay against an appellate 
Order of the Divisional Commissioner dis- 
missing his appeal. The State Government 
set aside the order of sale and directed the 
appellant to approach the Collector for ap- 
propriate consequential reliefs. 

4. The appellant instead of going to the 
Collector, applied to the trial Court for res- 
titution under Section 144 of the Code of 
Civil Procedure. That application was mj^e 
on 13-2-1954 and was dismissed on 8-2-1956. 

5. Prior thereto the appellant had ap- 
plied to the Court under the Bombay Agri- 
cultxual Debtors Belief Act for adjustment of 
his debt. That application was made on 20- 
10-1945 and dismissed on 10-10-1951, on the 
ground that the appellant was not a debtor 
within the meaning of the Act and also on 
the ground that the sale had been confirmed 
long before the presentation of the applica- 
tion. 

6. It was thereafter that he made the 
above application under Section 144 of the 
Code of Civil Procedure, which, as already 
stated, was dismissed on 8-2-1956. More than 
five years thereafter i.e., on 13-10-1960 the 
appellant filed the present suit for recoveiy 
of possession after an unsuccessful applica- 
tion to the Collector made on 7-3-1956, which 
was dismissed shortly thereafter. 

7. On the dates riven above, namely, 
taking of possession by the respondent on 
8-10-1946 and the filing of the suit on 13- 
10-1960, there can be no doubt whatever 
that the suit was prima facie barred by limi- 
tation. Tlie period of limitation was twelve 
years from the date of loss of possessiom 
Tlie actual time lag is fourteen years and 
five days. 

8. The only ground on which the a^ 
pellant tried to bring his suit within the limi- 
tation of twelve years is that he _wm entitl- 
ed under Section 14 of the Limitation Act, 
1908, to tlie exclusion of the periods spent 
liy him in bona fide pursuing other remedies. 

9. The first sub-section of the said sec- 
tion reads; — 

‘Tn computing the period of limitation 
prescribed for any suit, tlie time during which 
the plaintiff has been prosecuting with 
due diligence another civil proceeding, whe- 
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ther in a Court of first instance or in a Court 
of appeal, against the defendant, shall be 
e.xcluded, where the proceeding is founded 
upon the same cause of action and is pro- 
secuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it.” 

The other proceeding referred to in this sec- 
tion is undoubtedly a proceeding in a Civil 
Court to which the proxnsions of the Code 
of Civil Procedure apply. The argument is 
that the Civil Proceeding in this section must 
be regarded as covering everi^tliing other 
than a criminal proceeding. Behance is plac- 
ed on a ruling of the Madras High Court in 
Dugarajulum v. Arj'an Bank, Vizagapatam, 
AIB 1937 Mad 357. The other proceedings 
dealt with in the said Madras case were 
proceedings in execution of a decree and the 
the actual declaration of law is contained in 
the following observations of Justice Varada- 
chariar: — 

“The Legislature has not, for purposes of 
computation, drawn any distinction in cl. (1) 
of Section 14 between the suit stage and later 
stages in execution, though for purposes of 
initiation of proceedings, a distinction has 
been made between a suit dealt with by 
clause (1) of Section 14 and an application 

provided for in clause (2) The 

principle of Section 14, Limitation Act, is that 
if and so long as a person has been bona 
fide and with due dihgence seeldng the re- 
lief that he was entitled to in a Court which 
he believed to be a Court competent to grant 
him that reh’ef, he ought not to be penaliz- 
ed for having instituted that action in the 

wrong Court The section specifically 

refers to the possibility of proceedings being 
taken in the Court of first instance or in the 
Court of Appeal; this obviously rests on the 
theory’ tliat an appeal is merely a continua- 
tion of tlie proceedings in tlie first Court. No 
e.xpress reference has been made to proceed- 
ings in execution, apparently because under 
the law proceedings in execution have to be 
taken in the Court of first instance.” 

10. Apart from the fact that the Court 
was dealing exclusively with proceedings in 
a Civil Court the further reference to the 
fact that proceedings dealt with in the sec- 
tion are referred to as those taken in the 
Court of first instance or appeal or revision, 
leave no room, in my tminion, for any doubt 
that the proceedings referred to are proceed- 
dings dealt with under tlie Code of Civil 
Procedure in a Court e.xcrcising general 
civil jurisdiction to which alone, it may ho 
remembered, the provisions of the Limita- 
tion Act apply. 

11. Another ingredient of this section 
which must be home in mind is that the 
other proceedings referred to therein must 
be proceedings v.’hich relate to the same 
matter in issue, which Justice Varadachariar 
has understood to mean the proceedings by 
taking which the party bona fide bclies'cs 
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ithat he might secure the relief which is 
Itmder consideratiOQ. 

12. If these principles are applied, there 
can be no doubt that the proceedings tahen 
by the appellant before the B. A. D. R. 
Court are wholly beyond the scope of Sec- 
tion 14 of the Limitation Act Firstly they 
are not proceedings taken under the Code 
of Civil Procedure in a Civil Court, and 
secondly they are not proceedings taken for 
the relief sought in the present suit, namely, 
recovering of possession of the property. The 
only relief sought in the B. A. D. B. Court 
was the adjustment of the debt, as the only 
relief the appellant could have sought and 
which that Court was competent to give was 
the adjustment of the debt and not recovery 
of possession of the property as an ordinary 
Civil Court can do. 

18. Finally, Section 52 of the Bombay 
Agriculhiral Debtors Relief Act contains what 
Mr. Gunjal for the respondent describes as 
complete answer to the appellant’s conten- 
tion. That section reads as follows: — 

Tn computing the period of limitation for 
the institution of any suit or proceeding in 
respect of any debt due from any person who 
Is held not to be a debtor by the Court or 
the Court in appeal or an application relat- 
ing to which has been dismissed by the Court 
or the Court in appeal, the period during 
which the proceedings in respect of such 
debt were prosecuted before the Court or tho 
Court in appeal shall be excluded." 


On the plain language of this section, the 
benefit thereof is intended to be confeirra on 
the creditor whose ordinary remedies either 
Iw way of suit or otherwise get incapable 
of being pursued by him. Further the rea- 
son for conferring this benefit of exclusion 
upon the creditor expressly by Section 52 
is that in the absence thereof the creditor 
would have been disabled from taking the 
benefit of Section 14 of the Limitation Act 

14. The appellant; therefore, is not enti- 
tled to the exclusion of the period occupied 
by the B. A. D. R. proceedings taken by him. 

15. The question of law whether ho 
could deduct the period occupied by his ap- 
plication under Section 144 of the Code of 
Civil Procedure in the trial Court, need not 
be gone into because even if that is deduct- 
ed still the suit is beyond time. 

16. Nor is it worthwhile considering the 
question of Government's jurisdiction to set 
aside the sale, because whatever may be the 
position in regard thereto, the undeniable 
fact is that the respondent took possession of 
the property for his own benefit and in his 
own right and to the exclusion of the right of 
everybody else on 8-10-1946 more thm 
twelve years before the iostihitioD of the suit. 

17. The second appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 


END. 
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issued. There is no substance in this con- 
tention either. At the time the notification 
■was issued only the eligibility of the member 
was taken into consideration. It is only on 
taking charge - that the Chairman functions 
as such and ceases to be an ordinarj' mem- 
ber. In the Chambers’s Dictionary the word 
“eligible” contains the following meanings: 
“fit or worthy to be chosen; legally qu^- 
fied for election dr appointment; desirable”. 
Eli^bility is determined with reference to 
certain qualifications. The requirement that 
on cessation of membership the person is 
to function as Chairman, does not relate to 
the qualification or ■virtue of the person; the 
qualification is other\^vise determined. The 
restriction that he should cease to be a 
member, in other words that he cannot func- 
tion both as member and Chairman, relates 
only to the point of time and not to the in- 
trinsic merit or qualification of the person. 
On the date of issue of the notification, Sri 
Samal was fit or worthy to he chosen as 
Chairman of the Commission. He was 
legally qualified for such appointment. The 
notification is therefore valid and no excep- 
tion can be taken to it. It would come 
into force only when the incumbent joins his 
new ofBce. The moment the incumbent 
joins the new office he ceases to hold the 
former office. 

On the aforesaid analysis, the contention 
of Mr. Misra tliat opposite party No. 2 could 
not have been appointed as Chairman while 
he was member of the Commission, must 
be rejected. 

16. In Dhirendra Krishna v. Corporation 
of Calcutta, AIR 1966 Cal 290 (FB) this 
question came up for consideration thou^ 
on a different point. Mr. Justice Mitter in 
paragraph 12 of his dissenting judgment ob- 
served thus: — 

"As a person cannot hold two posts at 
the same time, it must be held that on ap- 
pointment as a Chairman a person ceases 
to hold office as an ordinary member of the 
Commission. It cannot be gainsaid that 
there is difference in status between that of 
a 'Chairman and an ordinary member be- 
sides the difference in salary. As a person 
cannot function as a Chairman unless he is 
appointed expressly for the purpose, it fol- 
lows that on being appointed tire Chairman 
of a Public Serv'ice Commission, a person 
who was a member ceases to hold the office 
of an ordinary member though for many 
urposes he may be considered to be a mem- 
er of the said Commission. We must read 
Article 316 along with the other Articles 
including Article 319, so that they harmonise 
■with one another. I do not see why Arti- 
cle 316 (2) should control Article 819. _ If 
it is possible to arrive at an intemretation 
which gives effect to both, we should adopt 
that construction. In my view, the^ e^spres- 
sion “ceasring to hold office” in Article 319 
is referable to any situation whereby .a per- 
son who held an office before discontinuing 
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to hold it, may be by effluxion of the period 
of office or resignation, or by appointment 
to another office. The Constitution does not 
seem to require that a member of the State 
Public Service Commission should resign 
his office before he could be appointed a 
member of the Union Public Service Com- 
mission.” 

This passage has our respectful concur-> 
rence. 

17. If it was necessary that a member 
should resign before he is appointed as 
Chairman of the Commission, the Consti- 
tution would have said so. 

We accordingly find no merit in the 
second contention. 

18. In the result, the application fails 
and is dismissed, but in the circumstances 
■without costs. 

S. K. RAY, J.: 19. I agree. 

Application dismissed^ 
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G. K. MISRA, C. J. AND S. K. RAY, J, 

Krishna Chandra Naik and others. Peti- 
tioners V. Sk. Makbul and others. Opposite 
Parties. 

Criminal Reference No. 80 of 1967 and 
Criminal Re^vn. No. 241 of 1967, D/- 9-1- 
1970. 

(A) Criminal P. C. (1898), Section 145 — . 
Affidavit evidence in proceeding under — 
Magistrate ha^ving seisin over the proceeding 
has no power to authorise another Magistrate 
to talce affidavits intended to be used before 
him, because the Magistrate so authorised 
would not be a person who can be deemed 
to have been validly authorised to adminis- 
ter oaths and affirmations which are quite 
unrelated to any matter pending before him. 

(Para 3) 

(B) Oaths Act (1873), Section 4 — Aii- 
thoritj' to administer oaths and affirmations — 
Magistrate’s power of delegation of — Power 
can only be exercised in favour of an officer 
subordinate to liim as distinguished from an- 
other Magistrate wliicli is a Court (Para 3) 

(C) Oaths Act (1873), Section 4 — Autho- 
rity to administer oaths and affirmations — 
Courts and persons referred in the section 

They must have connection with the mat- 
ter to which the affldawts relate and must bo 
discharging their duties or exercising their 
powers in connection therewith. (Para 7) 

(D) Crimin.-d P. C. (1S9S), Section 145 — 
Affida^idt evidence in proceeding under Sec- 
tion 145 — .Affidawts must be svvom to 
before the Magistrate before whom such pro- 
ceeding is pending — Only if evidence of 
person is of form-al character affid.Tvit may 
be sworn to before anv other Magistmte. 
(Criminal P. C. (189S). Ss. 510-.A, 539-AA) . 
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AIR 19G3 All 256 & Am I9C6 Raj 5 & AIR 
1969 All 403, ReL on; Am 1966 Punj 528 & 
Am 1969 Manipur 0, Dissented from. 

(Paras 5, 9) 

Cases Referred: Chronologicjd Paras 

(1969) AIR 1969 AH 403 (V 56) = 

1969 Cri LJ 963, Govind v. State 4, 9 
(1969) AIR 1969 Manipur 3 (V 56) = 

1909 Cri LJ 124, Leitanthem Bidhu 
Singh V. Khangirakpani Ibobi Singh 4, 0 
(1906) AIR 1960 Punj 528 (V 53) = 

1966 Cri LJ 1479, Ahmad Din V. 

Abdul Salem 4. 0 

(1966) AIR 1968 Raj 5 (V 53) = 

1966 Cri LJ 60, Hemdan v. State 
of Rajasthan 4, 0 

(1963) AIR 1963 All 256 (V K)) = 

1963 (1) Cri LJ 722, Wahid v. State 4. 0 
(1944) Am 1944 Cal 283 (V 31) = 

45 Cri LJ 748, Nandlal Ghosh V, 
Emperor 4 

R. Mohanfy and R. C. Ram, for 
Petitioners; R. K. Mohapalra and S, P. 
Mohapatra, for Opposite Parties. 

RAY, J.: — The Criminal Reference has 
been referred to a Division Dench by our 
learned brother R. N. Misra, for an autho- 
ritative decision on the question as to whe- 
ther alEdavits for utilisation in a proceeding 
under Section 145, Cnminal Procedure Code 
should be s%voTn before the Magistrate before 
whom the proceeding is pending, or another 
Magistrate as authorised by the t^'ng Magis- 
trate, and affidavits which are not ssvoro to 
before tliese authorities are not available to 
be looked into in sucb proceeding. 

In the proceeding under Secdoo 145, out 
of which this reference arose, the parties 
s^vore some of their affidavits before the offi- 
cer-in<;harge of the current duties of the 
S D 0 in whose Court the Section 145 pro- 
ceetling was pending during the btfer’s a^ 
sence and before another first class Magistrate 
wlio b.id no seisin over the proceeding. The 
S D. O relied upon these affidavits along 
with others in disposing of the case under 
Section 1 15. Criminal Procedure Code before 
hirn The Additional Sessions Judge, Bala- 
sore, thereupon made a reference to the High 
Court for setting aside the older of the 
S. D. O. on the ground that the affidavits 
which were not s\sorn to before the S. D. O. 
who hid actual seism of the matter to which 
the affidavits related, should have been dis- 
carded from consideration. 

2. The Criminal Revision was also refer- 
re«l to the Division Bench by our learned 
brother, Patra, J . for an authoritative pn>- 
poiincemonl on the point whether an affidmt 
!n\orn before a Magistrate other th.m the 
Magistrate before whom a proceeding under 
Section 143. Criminal Procedure Code was 
pending can be utilised for deciding the dis- 
pute in the said procee<ling. 

3. Tlie amplitude of the questions posed 
by htisra, J , is l.irger than the question posed 
by Patra, J. Misra, posed two questions. 


viz., (i) whether the affidavit sworn to before 
a Magistrate other than the trying Magistrate 
can be utilised in the Section 145 proceeding 
as evidence, and (ii) whether affidavits filed 
before another Magistrate who is authorised 
by the trying Magistrate to take such affi- 
davits can be utilised in the Section 145, pro- 
ceeding. The first question is common boffi 
to the Reference and the Revision. The 
second question posed by Misra, L, does not 
stnctly arise out of the reference before him, 
because, in that case the S. D. O. before 
whom tte Section 145 proceeding was pend- 
ing never authorised any other Magis- 
trate to take affidavits and that the im- 
pugned affidavits were not sworn to before 
any Magistrate so authorised. This part of 
the question may be disposed of at once. 

There does not appear to be any provision 
In the Criminal Prrcedure Code which em- 
powers a ifagistrate having seisin over a pro- 
ceeding under Section 145, Criminal Proce- 
dure Code to authorise any other Magistrate 
to take affidavits which may be utilised in thej 
proceeding. Section 539, Criminal Proeo- 
dure Code deals with the subject-matter of 
user of affidavits before a Hi^ Court Md 
permit swearing of such affidavits and affir- 
mations before such Court and other per- 
sons and authorities enumerated therein ii^ 
eluding any person appointed by the Hij^i 
Court. The power to authorise another per- 
son to take affidavits is conferred erpressly 
on the High Court by this section. Apart 
horn this provision, there are no other sec- 
tions in the Code which vest a Majristrate 
with the power to authorise another Magis- 
trate to take affidavits in relation to a matter 
pending ^fore him. 

Section 4 of the Indian Oaths Act autho- 
rises all Courts having by law authority to 
receive evidence either to administer Mtm 
themselves or empower any officer to admin- 
ister such oaths. In punuance of this sec- 
tion tfie Magistrate can empower an oiBcff 
obviously of his Court and subordinate to 
him, to administer oath. This cannot bo con-f 
sfrued as authorising a Mapstrate to em- 
power another Magistrate, which is also a 
Court, to administer oaths and affirn)alions,j 
which is his primary functions in relationi 
to a matter pending before it The 
delegation of the authori^ to aoministrt 
oaths anti affinnab’ons confmed under tim 
section mu.st be strictly observed and can <wy 
be ererefsed in favour of an officer as dis- 
tinguished from a Magistrate which is a 
Criminal Court as defined in Section 6 of me 
Code of Criminal Procedure. Thus. tM 
second question posed by Misra. J., must W 
answerea in the negative, viz., that since the 
Magistrate trying a proceeding under Sec- 
tion 143, Criminal Procedure Code has no 
power to authorise another Magistrate to 
take affidavits intended to be used befi^ 
him. such affidavits cannot obviously be 
treated as evidence in this case, beeau^ 
the Magistrate so authorised would not W 
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a person who can be deemed to have been 
validly authorised to administer oaths and 
alErmations which are quite unrelated to any 
matter pending before him. 

4. The only common question now left 
for determination is whether affidavits sworn 
before Magistrates other than the concerned 
Magistrate before whom a proceeding under 
Section 145 is pending, can or cannot be en- 
tertained as evidence and perused by the 
trying Magistrate under Section 145 (4), Cri- 
minal Procedure Code. Judicial opinion is 
divided on tliis issue. According to tlie deci- 
sions reported in AIR 1963 All 256, Wahid 
V. State; AIR 1966 Raj 5, Hemdan v. State 
of Rajasthan, and AIR 1969 All 405, Govind 
V. State, affidavits to be used in a proceeding 
under Section 145, Criminal Procedure Code 
which are of substantive nature, must be 
sworn to before the Magistrate holding an 
enquiry' into the question of possession in a 
proceeding under Section 145, Criminal Pro- 
cedure Code or by an officer empowered by 
him in this behalJF and not by any otlier 
Magistrate. Indirect support has been de- 
rived from a decision of the Calcutta High 
Court reported in AIR 1944 Cal 283, Nand- 
lal Ghosh v. Emperor even though question 
of the present nature did not directly arise 
there. 

Contrary view has been laid down in two 
cases, one reported in AIR 1966 Punj 528, 
Ahmad Din v. Abdul Salem and the second 
reported in AIR 1969 Manipur 3. Leitanthem 
Bidhu Singh v. Khangirakpam Ibobi Singh. 
This Manipiu- case has adopted the Punjab 
High Court view. 

5. There are some provisions in the Code 
of Criminal Procedure which provide for fil- 
ing of affidavits in certain cases. They are 
contained in Sections 74, 145 (1), 499 (3), 
510-A, 526 (4) and 539-A. Under Sec- 
tion 74, an affidavit in proof of service of 
summons is required to be made where a 
summons issued by' a Court is served outside 
the local limits of its jurisdiction and the 
serving officer is not present in the Court at 
tlie hearing of tlie case. Such an affidavit 
may' be made before “a Magistrate”. _ This 
section, therefore, authorises every' Magistrate 
to take affidavits of the kind specified here- 
in and to administer oath. Section 145 (1), 
Criminal Procedure Code requires the parlies 
concerned in the dispute likely to cause 
breach of peace to adduce evidence of .such 
persons on whom tliCy rely in support of their 
claims by putting in their affidavits but it 
does not expressly indicate <as to before which 
Court or person such affidavits are to be 
.sworn. Section 499 (3) permits a Court to 
accept affidavits in proof of facts contained 
therein relating to the sufficiency' of sureties 
but is silent as to before whom the affidavit 
is to be made. Section 510-A prowdes that 
the evidence of any’ person whose evidence is 
of a formal character may be given by affi- 
davit and that such affidavit may' be read in 
evidence in any inquiry, trial, or other pro- 
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ceeding under the Criminal Procedure Code. 
Under Section 526 (4) every' application for 
exercise of power conferred by tliis section 
may be made by motion, which shall, except 
when the applicant is the Advocate-General, 
be supported by affidavit or affirmation. Sec- 
tion 539-A allows affidavit evidence of the 
allegations respecting any public servant to 
be given in any inquiry, trial or other pro- 
ceeding under the Criminal Procedure Code. 
Sections 539 and 539-AA, Criminal Procedure 
Code are the two provisions which lay down 
the authorities before whom certain classes 
of affidavits may be sworn. Section 539 pro- 
vides that tlie affidavits of all kinds to be 
used before any High Court or any officer of 
such Court may be sworn before the autho- 
rities or Courts specified therein. Section 
539-AA lays down that affidavits to be used 
before any Court other than a High Court 
under Section 510-A or Section 539-A may 
be sworn or affirmed in the manner prescrib- 
ed in Section 539 or before any Magistrate. 
It is significant to note that this Sec. 539-AA 
does not refer to affidawts under Section 145 
while it refers to affidavits imder Sec. 510-A 
or Section 539. It thus transpires that the 
Criminal Procedure Code has enacted speci- 
fic provisions as to the Courts or authorities 
before whom affidavits under Sections 74, 
510-A, 539-A are to be sworn and does not 
specifically provide for the mode of swear- 
ing of an affidawt under Section 145, Crimi- 
nal Procedure Code. 

When evidence of a person is of a formal 
character and is not of a substantive nature, 
it may be given by affidavit sworn to before 
any Magstrate other than the Magstrate 
before whom Section 145 proceeding is 
pending. That is so because of the specific 
provisions contained in Section 510-A and 
Section 539-AA, Criminal Procedure Code. 
But where the evidence is of substantive 
character, tlie question for determination can- 
not be solved with reference to any'thing in 
the Code. Reh'ance in this connection has 
to be placed on the provisions of the Indian 
Oaths Act. 

6. Section 4 of the Indian Oaths Act 
enumerates tlie Courts and persons who are 
autliorised thereunder to administer oath. It 
runs as follows: 

*The following Courts and persons are au- 
thorised to administer, by themselves or by 
an officer empow'ered by them in this behalf, 
oaths and affirmations in discharge of the 
duties or in exercise of powers imposed or 
conferred upon them respectively' by’ law; 

(a) all Courts and persons having by law 
or consent of the parties authority to receive 
evidence; 

(b) the Commanding Officer of any military', 
naval or air force station or ship occupied 
by troops in the service of Government; 

Provided: — 

(1) that the oath or affirmation be admin- 
istered within the limit of the station, and 
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(2) that the oath or affirmation be such as 
a justice of the Peace is competent to ad- 
minister* 

Section 5 (a) of die Indian Oaths Act runs 
as follows: — 

“S — Oaths or affirmations shall be made 
by the following persons; 

(a) aU witnesses, that is to say, all per- 
sons who may lawfully be examined, or giv^ 
or be required to give, evidence by or bmoro 
any Court or person having by law or con- 
sent of parties authority to examine such per- 
sons or to receive eviaenee.* 

7. Section 4 speaks of the authority who 
can administer oath whereas Section 5 speaks 
of penons who shall make such oath. Both 
are interrelated and must be conjunctively 
read and construed. Reading these two sec- 
tions together, it is quite clear that certain 
preconditions must be fulfilled before a Court 
or a person can administer oath. Those con- 
ditions, so far as are relevant for the present 
purpose, are that the Court must have autho- 
rity to receive evidence and the witnesses 
who are to sivear affidavits before him, must 
be those who may be lawfully examined by 
that Court or may give or be required to 
give endence before such Court and that 
such Court must be discharging bis duties 
or exercising his powers conferr^ upon him 
by law, In coune of which the oath is to be 
lauministcred In other words, there must be 
8 nexus between the administration of oath 
and discharge of duties or exercise of powen 
iinmsed or conferred uiwn the Court by law 
jand that such Court must have authority to 
receive the evidence of the person who Is 
being administered oath, may lawfuDv exa- 
Imine him or require him to give evidence 
before him, 

A Court which has no connection with the 
matter to which the affidavits relate and is 
not discharging its duty or exercising its 
power in connection therewith, cannot ad- 
minister any oath. If it were not so, then 
the expression 'in discharge of the duties or 
in exercise of the powers imposed or confer- 
red utwn them respectively by law" in Sec- 
tion 4 of the Oaths Act would apjiear to be 
redundant and a meaningless surplxjsage. 
That expression would have relevancy and 
meaning if Section 4 is interoret^ to mean 
that it refers to 'Courts andpersons’' who 
while administering oaths or affirmations must 
be discharging their duties or exercising their 
pow ers in connection with the matter to which 
the affidavit rebtes and would be acting io 
that connection. 

This viexv is further fortified by S. 539.AA, 
Criminal Procedure Code. This section, as 
already stated, provides for swearing or affir- 
mation of affidavits before any Klaipv 
trate when it is intended to be used 
in any Court other than the Hidi 
Court under Section 510-A or 539-A, ITiis 
is a sped.il provision which specially em- 
powers sweanng of affidavit before a hlaips- 
trate who has no connection with tho 


xnattm- to which the affidavit relates. This 
provision would be needless, if Sections 4 
and 5 of the Oaths Act coiild be so inter- 
preted as to permit affidavits before any 
Magistrate to be used before any other 
Magistrate in all drcumstances w’batsoever. 

A scrutiny already made, of the various 
sections of the Code of Criminal Procedure 
where affidavits are permitted to be used, 
shows that where Ae le^lature intended that 
an affidavit sworn before any Magistrate 
could be used before any other Magistrate, 
the Code had expressly stated so. Where 
such express indication is wanting, the Sec- 
tion 4 of the Oaths Act would operate, in 
whidi case the Court where the affidavit is 
to be used is the Court before whom it is 
to be sworn. Section 74, Criminal Procedure 
Code permits affidavits referred to therein, to 
be made before ‘a Afagistrate’. But none of 
SecUons 499 (3). 510-A, 528 (4), 5.39-A indi- 
cates that the affidavits referred to thereia 
can be sworn before any Magistrate other 
than the Court where sueb affidavits have to 
be used. There are two sections in the Code 
of Oiminal Procedure, namely, Sections M9 
and 539-AA which permit swearing of affi- 
davits before Courts and authorities othw 
than the Court where the affidavits are to W 
used. The obvious inference is that but for 
those two special provisions affidavits Intend- 
ed to be used in any court inusl be sworn 
to More that authority or Court. As «lr«dy 
seen Section SGQ-AA, Criminal Procedure 
Code does not cover affidavits in Section 145, 
Criminal I^ocedure Code. This provisim 
therefore proves the rule that affidavits ia 
proof of possession shall be sworn to before 
the Magistrate who is holding the inqulv 
under Section 145. Criminal Procedure Code 
since Section .539-AA does not authorise 
swearing of sudi affidavits before any Ma^ 
trate as it does in respect of affidavits under 
Section 510-A. Criminal Procedure Code. Se^ 
tion 5S9-AA being an exception to the Rule 
proves it. 

8. Sub-section (1) of Section 145, enacts 
that the Magistrates as enumerated therm 
may, after initiating the proceeding, rmuire 
the parties concerned “to put in such docu- 
ments or to adduce, putting in affidavit, 
the evidence of such persons as they rely 
upon in support of such claim." This cleiuiy 
snows that evidence by way of affidavits 
to be adduced before the hlagirtrate who has 
sebin of the proceeding. “Evidence" h^ 
been defined in Section 3 of the Indian Eva- 
dence Act. It means and incladei all state- 
ments wliich the Court permits or requires to 
be made before it by witnesses, in 
matters of fact under inqiiiry which is call™ 
‘oral evidence’ and all documents produced 
for iasixjction of the Court, are called ‘docu- 
mentary evidence’. The affidavits conteoi- 
plat«! under Section 145, Cnmin.al Procedi^ 
Code must bo evidence as defined in th® 
Evidence Act, and it can only be such if 
the witness makes a statement by way of 
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affidavit before the very Court who is sitting 
upon the inquiry and if it is in relation to 
the subject-matter of inquiry. Affidavit is a 
declaration of facts made in writing and 
sworn before a person having an authority 
to administer oath. Such affidavits would be 
evidence if the statement is made before the 
Magistrate holding the inquiry and relates to 
the subject-matter of that inquiry. From this 
the indication is quite clear that the affidavits 
which are to be filed before a Magistrate 
initiating the proceedings under Section 145, 
or a Magistrate to whom such a proceeding 
is transferred and who is to hold the inquiry, 
must be sworn before him in order to be 
evidence. 

9. For all these reasons, we are clearly 
of the opinion that the affidavits which are 
to be used in a proceeding under Section 145, 
Criminal Procedure Code must be sworn to 
before the Magistrate before whom such pro- 
ceeding is pending, unless the evidence of a 
person is of a formal character in which 
case that evidence may be given by affida- 
vits sworn to before any other Magistrate. 
We are, therefore, in respectful agreement 
■with the view expressed in AIR 1963 All 256; 
AIR 1966 Raj 5 and AIR 1969 All 405, and 
dissent from that expressed in AIR 1966 Punj 
528, and AIR 1969 Manipur 3. 

10. The affidavits in the two 145 pro- 
ceeding sworn to before another Mapstrate 
who had no concern with the proceedings 
are not proper affida-vits and must be re- 
jected. Tlie parties must not be allowed to 
suffer on account of this decision, as the 
point decided was not free from doubt, and 
the parties were likely to be misled as they 
have been misled. 

The reference, therefore, is accepted and 
the revision is also allowed. The order dated 
16-3-1967 passed by Sri N. M. Mohanty, 
S. D. O., and the Magistrate, 1st Class 
Bhadrak in Misc. Case No. 10/1/66 and the 
order dated 13-3-1967 passed by Sri _K. M. 
Ram, Magistrate, 1st Class, Athgarh, in Cri. 
Misc. Case No. 62/65 are set a.side. The 
cases are sent back to the respective Magis- 
trates who shall give the parties concerned 
opportunity to file proper affidavits afresh, 
rehear the cases and then to dispose of them 
in accordance with law. 

G. K. MISRA, C. J.:— 11. I agree. 

Order accordingly. 


AIR 1970 ORISSA 213 (V 57 C 70)' 

G. K. MISRA, C. J. AND S. K. RAY, J. 
Bauribandhu Misra, Petitioner v. I. G. of 
Police and others. Opposite Parties. 

O. J. C. No. 373 of 1969, D/- 17-11-1969. 
(A) Constitution of Indi.a, Article 220 - — 
Writ Petition — New point at hearing in- 
volving ccrt.ain facts not mentioned in pefi- 
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tion — Though ordinarily such contention 
not to be permitted, accuracy of factual basis 
of statement not being disputed it was al- 
lowed to be mrged. (Para 2) 

(B) Constitution of India, Article 311 — t 
Disciplinary proceedings — Natural justice 
- — In the absence of a rule successor Enquir- 
ing Officer can submit report on evidence 
recorded by his predecessors — No ■violation 
of principles of natural justice — AIR 1961 
Guj 63, Dissented from. Case law discussed. 

(Paras 7, 8, 9) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 966 (V 56) = 

1969 Lab IC 1368, Railway Board, 

Delhi V. N. Singh 8 

(1966) AIR 1966 Mad 203 (V 53) = 

ILR (1965) 1 Mad 185 (FB), D. I. G. 
of Police V. Amalanathan 8 

(1964) AIR 1964 SC 364 (V 51) = 

1964-4 SCR 718, Union of India v. 

H. C. Goel 8 

(1961) AIR 1961 Guj 63 (V 48), Hemraj 
Singhji V. I. G. of Police 6 

(19.58) AIR 1958 Cal 470 (V 45) = 

62 Cal WN 690, Amulya Kumar v. 

L. M. Bakshi 5 

R. G. Patnaik and A. K. Misra, for Peti- 
tioner; Advocate-General, for Opposite Par- 
ties. 

G. K. MISRA, C. J.: — The petitioner is a 
police constable. In February, 1960, he was 
attached to Jaleswar Police Station in the 
district of Balasore. On 7-2-1960 a farewell 
party was given at Jaleswar Police Station on 
the occasion of tlie transfer of the Officer-in- 
Charge. When the Police Officers, other 
constables and outsiders assembled at the 
barracks to attend the feast, the petitioner 
entered into the barracks with a short lathi 
in a drunken state and inflicted blows on 
constable No. 29. Tliereafter, the petitioner 
remained confined in his own room, bolting 
the door from inside and did not listen to 
repeated calls by the Assistant Sub-Inspector 
to come out. A proceeding was drawn up 
against the petitioner. On 22-9-1961, the 
Superintendent of Police, Balasore (Opposite 
Part}' No. 31) ordered that the petitioner 
would forfeit his best increment as also his 
nexl: increment for a period of two years 
from 1-9-1961, involving a pecuniary loss of 
Rs. 41/-. He also imposed three black 
marks. An appeal to the Inspector-General 
of Police produced no result. The writ ap- 
plication has been filed under Articles 226 
and 227 of the Constitution challenging the 
order of the Superintendent of Police im- 
posing the aforesaid punishment. 

2. In the writ application, the impugned 
order was challenged on several grounds such 
as that the procedure laid down for holding 
enquiries was not followed, the evidence of 
the prosecution witnesses was taken at the 
back of the petitioner, copies of documents 
were not supplied though they were utilised 
by the prosecution, tlic proceeding was con- 
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ducted in English which was not known to 
the petitioner, and no opportunity was pvcn 
to defend petitioner through counsel. At the 
tiine of hearing, all these grounds were not 
pressed. The only contention urged by Mr. 
Palnaik was on the basis of certain facts not 
mentioned in the wnt application. Ordma* 
rily, such a contention would not have been 
permitted to be urged as it would involve a 
question of fact. But as the learned Advo- 
cate-General did not dispute the accuracy of 
ihe factual basis of the statement, the con- 
tention was permitted to be urged. 

3. The undisputed facts on which the 
contention is based are that initiiUy. one Mr. 
Bhowmick was appointed as the enquinng 
officer. On the apphcation of the petitioner 
to transfer the proceeding from Mr. Bhow- 
nuck, the disdphnary authority appointed one 
Mr. Kazan as the enquiring officer. Mr. 
Kazan was subsequently transferred and so 
the disciplinary authonty appointed one Mr. 
Paramananda Misra as the enquiring ofBcer. 
Each of these enquiring officers recorded 
some evideoee and the enquiry report was 
submitted hy Mr. Paramananda Misra 

4. On ^e aforesaid facts Kir. Patnaik 
contended that as the enquiry report was 
based on evidence recorded by some of the 
predecessor enquiring officers and as the last 
enquiring officer who submitted the report 
bad no onporturuty to observe the demea- 
nour of all the witnesses, the enquiry report 
was bad in law, and the dtsoplinary autho- 
rity cannot rest his conclusion on such en- 
quiry report. 

5. The contention, on the face of it, ap- 
pears fantastic and illogical Mr. Patnaik 
however placed reliance on a few decisions 
Some of which may be noticed. 

In AIR 1958 Cal 470, Amulyakumar v. "L. 
M. Bakshi, the learned Judge made the fol- 
lowing olKervations: — 

“If the enquiring authority has the duty to 
come to a conclusion as to the gudl of the 
dehnquent, upon an evaluation or assessment 
of the o-idence, then it Is entirely neces- 
sary that he should be the person who 
should hear the eiidence of witnesses. It 
is impossible to evaluate the evidence of a 
witness taken on proxy, because one of the 
salient features in such a proceeding is to 
observe the demeanour of the witnesses. As 
it has been said, even the Devil doth not 
know the mind of man and therefore to ar- 
rive at the truth it is necessary not only to 
rend tlie evidence but to see the demennoiir 
of the person giving evidence and where ne- 
cessary to elicit answers to dmihtful pennfs. 
To an>one conversant with such trial it is 
but an elementary proposition that the de- 
meanour of a witness is the most important 
element in assessing the value of hh evi- 
dence." 

These observations apparently support the 
contention of Mr. Patnaik. But on a closer 
scrutiny of the facts it would appear that 
they were made in relation to the facts and 


dicumstances of that case. Therein the en- 
quiring officer was appointed by the disd- 
plinaiy authority. On two dates the evidence 
of some important witnesses was taken by 
one Ntrmal Kumar Bhattachaijee who was 
not appointed as the enquiring officer and on 
that evidence the ultimate finding rested. 
This is clearly against the prindples of natu- 
ral justice The evidence was recorded by a 
person hasdng no jurisdiction or authority to 
record evidence and was wholly inadmissible. 
The disciplinary authority certainly cannot rest 
his conclusion on such evidence. Tlie aforesaid 
observations must therefore be confined to 
the facts of that case. 

Sunilarly, in AIR 1961 Guj 63, Hemraf- 
singhji V, I, G. of Police, there are some ob- 
servations supporting the petitioner’s conten- 
tion. In that case, the piweedings against 
the petitioner were dealt with by more than 
one officer and 'the same officer did not <Ieal 
with them throughout. Their Lordships 
held:— 

“The officer who had occasion to see the 
witnesses and observe their demeanour had 
not written any summing up. The summing 
up was written by bis successor and in the 
proceedings which followed after 
set aside, no witnesses were examined by 
the successor In office whose summing up 
was based on the evidence of witnesses re- 
corded by Ills predecessor * 

On these facts, their Lordships held that the 
prinaple of natural justice was violated. 

For reasons to be presently given, we are 
clearly of opinion that this decision is con- 
trary to law. 

6. It is well known that even in civil 
suits, a successor judicial officer can deliver 
judgment on the evidence recorded by his 
predecessor. Doubtless, observation of the 
demeanour of witnesses is an essential part 
of the trial but in a case where the judicial 
officer is transferred while in the midst of 
the trial, or at the close of the same but 
before judgment is delivered, the success 
dehvers judgment, without recording fresh 
evidence himself, and such judgment is not 
without jurisdiction or contnuy to law. 

After the amendment of the Criminal Pr^ 
cedure Code in 1953, the same principle ap- 
plies to trial of criminal eases by Magistrates; 
Unless the successor Magistrate chooses other- 
wise, he can proceed on the basis of evidence 
recorded by his predecessor. The accirsed is 
not enfillea to claim de novo trial as a mat- 
ter of ri^t which he had prior to the amend- 
naent. 

7. There Is no rule that in a disciplinary 
proceeding the successor enquiring officer can- 
not rely upon the evidence recoiiled by the 
predecessor enquiring officer. In the absence 
of such a rule, there is no violation of the 
principle of natural justice merely because 
the successor was not in a position to olrserve 
the demeanour of witnesses. The eoquir- 
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ing officer is not the ultimate punishing au- 
thority. It is the disciplinary authority which 
is entitled to impose the final punishment after 
reaching the necessary conclusion. In any 
event, where the evidenee is recorded by the 
enquiring officer, the disciplinary authority 
has no opportunity of marldng the demea- 
nour of the witnesses. If the view taken in 
the aforesaid two cases is held to be of 
general apphcation, then, as a necessary and 
logical conclusion, the finding of the disci- 
plinary authority in every case must be held 
to be without jurisdiction merely because he 
had no opportunity of observing the demea- 
nour of witnesses himself. Such a conclusion 
is not home out by the rules and is wholly 
illogical. 

8. After the pronouncement of their Lord- 
ships in AIR 1964 SC 364, Union of India v. 
H. C. Goel, such a contenfa'on is wholly tm- 
tenable. One of the questions that arose in 
that case was whether Government was com- 
petent to differ from the findings of fact re- 
corded by the enquiring officer who had been 
entrusted with the work of holding a depart- 
mental enquiry. The matter was critically 
examined and their Lordships observed thus: — 

“The interposition of the enquiry which is 
held by a duly appointed enquiry officer does 
not alter the true legal position that the 
charges are framed by Government and it is 
the Government which is empowered to im- 
pose the punishment on the delinquent pub- 
lic servant. Therefore, on principle it is diffi- 
cult to see how the respondent is justified 
in contending that the findings recorded by 
the enquiry officer, bind the appellant (Gov- 
ernment) in the present case.” 

The ratio of the decision clearly implies that 
the disciplinary authority imposes the punish- 
ment without recording evidence and with- 
out having any opportunity of marking the 
demeanour of the witnesses. If the ultimate 
punishing authority can take the decision 
without marking the demeanour of witnesses, 
it would be fantastic to say that a successor 
enquiring officer cannot give the report un- 
less he himself has recorded the entire evi- 
dence. The aforesaid view runs counter to 
the argument that an enquiry report submit- 
ted by the last enquiring officer cannot be 
based on the evidence or his predece.ssors. 
Tire Supreme Court decision was followed 
in AIR 1969 SC 966, Railway Board, Delhi 
V. N. Singh. 

Our view is also fully supported by the 
decision in AIR 1966 Mad 203 (FB), D. I. G. 
of Police V. Amalanathan. 

9. On the aforesaid anab'sis, we are of 
opinion that the successor enquiring officer 
can submit the enquiry report on the basis 
of materials collected by his predecessors. 
The Calcutta case is distinguishable on facts 
and tlie observations in the Gujarat decision 
are contrary to law. If any of these deci- 
sions purported to lay down any general pro- 
positions to the contrary, we are tmable, with 
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respect, to accept them as laying down good 
law. 

10. In the result, the %vrit application 
fails and is dismissed, but in the circumstan- 
ces, without costs. 

S. K. RAY, J.; — 11. I agree. 

Apphcation dismissed. 


AIR 1970 ORISSA 215 (V 57 C 71) 

R. N. MISRA, J. 

Kandha Das, Appellant v. Indumati Devi, 
Respondent. 

Second Appeal No. 432 of 1965, D/- 
23-12-1969 from decision of Sub-J., Berham- 
pur, D/- 6-7-1965. 

(A) Court-fees and Suits Valuations — 
Court-fees Act (1870), Sec. 7 (iv-A) (Orissa) 
— Suit for declaration tliat plaintiff was not 
hound by sale deed executed by her father 
in favour of defendant — Plaintiff not parly 
to sale deed — Suit is not one for cancella- 
tion faffing within Section 7 (iv-A). (Para 10) 

(B) Civil P. C. (1908), Section 100 — Plea 

as to pecuniary Jurisdiction of trial Court — 
Finding that suit was properly valued and 
Court had jurisdiction — Appellate Court 
refusing permission under Order 41, Rule 2 
to raise question of jurisdiction — High 
Court refused to allow it to be raised again 
in second appeal. (Para 10) 

(C) Transfer of Property Act (1882), Sec- 
tion 11 — Restriction repugnant to interest 
created — Settlement deed — Conveyance 
of absolute interest — Restriction as to joint 
enjoyment with settlor and as to alienation 
is void and cannot be given effect to. 

A deed of settlement executed by 
a father in favour of his daughter 
ran as follows: — "Since you are nur- 
sing me and also taking care of me, 

I out of affection, have settled this property 
described fully in the schedule and have 
created right in j'our favour. So long as I 
am alive, with the usufnicts of the land, you 
and I will be maintained. You without my 
knowledge and I without your knowledge 
cannot execute any document touching this 
property’. After my death vou would perform 
my obsequies and y'ou and your descendants 
shall enjoy and possess the properties from 
generation to generation with full rights.” 

Held that the document created an abso- 
lute conveyance of title in favour of the 
daughter and therefore the rcstrietion on 
alienation and enjoj'ment imposed by the 
subsequent clauses of deed were bad in law 
and could not be given effect to. AIR 1963 
SC 890, Applied; AIR 1958 Orissa 254, 
Dist. (Paras 12, 15) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 890 f\" 50) = 

1963 Supp 2 SCR 417, Ram Kishore- 

lal V. Kamal Narayan 12 

cn/dn/b55977o7k:sb/m 
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(1958) AIR 1958 Orissa 254 (V 45) = 

24 Cut LT 127, Kshetra Sahu v. 

Shjama Sahu 11 

Y. S. N. Murty, for AppeHant; G. Rath, 
for Respondent. 

JUDGMENT: — This second appeal is by 
the sole defendant in a suit for title, deda- 
ration that her interest is not bound by the 
alienation by her father in favour of the de- 
fendant on 7-9-1959 under Ext. B and to 
recover possession. The defendant has lost in 
the Courts below. 

2. The plaintiffs case was that her father 
Bachha Das was the owner of the smt pro- 
perty and he died leaving behind the pfain- 
Pff who is his daughter as the sole heir. 
Bachha executed a settlement on 5-1-1959 
giving all his properties to the plaiotiS and 
the plaintiff has been in possession ever 
since then. The defendant Khandha happens 
to be a cousin of Bachha and when be dis- 
turbed her possession, proceedings under Sec- 
tion 144. Criminal Procedure Code were ini- 
tiated which were subsequently converted to 
proceedings under Section 145, Criminal Pro- 
cedure Code. Possession was, however, 
found in favour of the defendant. Therefore 
the plaintiS has come with the present suit. 

3. The defence taken was that the pro* 

r ty would be valued at Rs. 12,500/-. Ext 
toe sale deed in his favour is also for the 
said land. In the circumstances the teani^ 
trial Judge had no pecuniary furisdictioD to 
try the suit. It was further cbdmed that the 
suit was barred by limitation. BacMia had 
cancelled the settlement dated 5-1-1950 (E*. 
8) and there^ter had executed the Ext. B, 
toe sale deed in favour of the defendanL 
■^e defendant claimed to be in possession all 
throughout after the same. 

^ learned trial Judge found that the 
suit had been properly valued and the Court 
had lunsdi^on. He further found that the 
setuement deed Ext. 3 was valid and bindinz 
and therefore Bachha had no title in him to 
alienate the properties under the Ext. B in 
favour of toe defendant. Oa tiws^ Swhnsa 
he decreed the suit. 

5. The lower appellate court aEinned the 
fcdin^ of the learned trial Judge and held 
that the plamtiff had acquired an interest in 
praesOTti in the suit property under 
E^. 3: Ext. C the cancellation deed dated 
20to July 19o9 was not valid and Bachha 
^ DO alienable interest to convey under 

0. In the memorandum of appeal before 
the lower appellate court the question of 
want of pccuiuaiy jurisdiction of the learn- 
ed trial Judge had not been raised. ^Vhen an 
attempt to raise that point was made before 
the lower appellate Court, tic learned appd- 
late Judge did not give the pennission to agi- 
taffi the question of jurisdiction. Older 41, 
Rule 2 of the Code of Civil Procedure pit>- 
vides thus: 

*The appdlaut shall not, except by leave 
of the Court, urge or be heard in sup p o rt of 


any ground of objection not set forth in the 
memorandum of appeal shall not be confined 
to the grounds of objection set forth in 
memorandum of app^ or taken by leave 

of the Court under this rule: " 

Tbe learned appellate Judge looked into this 
aspect of the matter in a part of his judg- 
ment, but ultimately held: 

“I do not find any necessity to permit the 
appellant to agitate the question of jurisdic- 
tioQ. In that view, the objection raised re- 
garding the valuation and jurisdiction is 
overruled.*’ 

7. Mr. Murty, learned coimsel for the ap- 
pellant raises two contentions before me. 
FiRtly he contends that the defendant had 
taken the plea in the written statement that 
the Court had no pecuniary jurisdiction to 
entertain flie suit An issue being issue No. 
4 was specifically raised and had erroneously 
been determmed by the trial Court. To the 
facts of the present case Section 7 (iv-A) of 
the Court-fees Act as amended in Orissa was 
directly applicable. One of the prayers in 
the suit was for a declarab’on that Elxt. B was 
not binding on the plaintiff. Therefore, the 
learned trial Judge clearly went ivrong to 
holding that the claim was not to be valued 
at Rs. 12,500/-, Oie consideration money 
under Ext. B. Even if a ground had not 
been included in the memorandum of app^ 
challenging the finding on Issue No. 4, toe 
Court was not going into the matter and as 
the learned appellate Judge as a ^tter ox 
feet 1^ gone into the question and has takm 
a wrong view of the law, in second appeal, 
the appellant should be permitted to canvass 
that aspect. 

8. Mr. Rath, learned Counsel for the r«* 
pondent contends tliat the second relief fa 
the suit was redundant In view of the fact 
that the plaintiff was not a party to the said 
document it was open to the plaintiff to 
Ignore it and claim title on the basis of the 
settlement deed dated 5-1-1959 in her favour. 
To find title on the basts of the settlemOTt 
deed, it necessarily would involve an enquiry 
about the validity of the sale deed dated 7-^ 
1959 and thus the second relief in the suit ^ 
redundant on the principle that the plaintiff 
is not “eo nomine , a party to Ext. B, she 
could proceed by ignoring the document and 
therefore this is not a case which strictly 
calk for cancellation of a document and docs 
not give rtse to the application of S. 7 (iv-A) 
of Court-fees Act. 

9. There is a peculiar feahire to this case. 
On 5-1-1939 Bachha executed the settlement 
deed in favour of the plaintiff, which has 
been marked as Ext. 3. On 20th Tuly, 1959. 
the said document was cancelled by Ext. C. 
On 7-9-1939, a sale deed came to be execut- 
ed by Bachha to favour of the defentlant 
Eandha. Again on Sfb Afarch, 19GD, Bacliha 
executed a cancellation deed (Ex. 1) cancel- 
ling Ext. B itself. 

10. On a conxideraHcra of the aforesaidi 
materials I wxmld acc^t the position lhati 
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the second relief in the suit was redundant; 
plaintiff being not a party to the document 
(Ext. B) was not boimd to have it cancelled 
in order to succeed in her suit; the provisions 
of S. 7 (iv-A) of the Court-fees Act as 
amended in Orissa, therefore, do not apply 
to the facts of the present case. In any 
event, the lower appellate court having not 
permitted the defeimant-appellant to batter 
the findings under issue No. 4, I would not 
also permit the defendant to question the 
same in the second appeal. This appeal will 
proceed on the basis that the learned trial 
Judge had jurisdiction to entertain the suit 

11. This leads me to examine the only 
other contention as to whether Ext. 3 creat- 
ed an absolute conveyance in favour of. the 
plaintiff so that Bachlia had no alienable inte- 
rest under Ext. B. The material portions of 
Ext. 3 may be translated thus: 

“Since you are nursing me and also taking 
care of me, I out of affection, have settled 
this property described fully in the schedule 
and have created right in your favour. So 
long as I am ahve, with the usufructs of the 
land, you and I will be maintained. You 
without my knowledge and I without your 
knowledge cannot execute any document 
touching this property. After my death you 
would perform my obsequies and you and 
your descendants shall enjoy and possess the 
properties from generation to generation with 
fdl rights.” 

Mr. Murty relies on a decision of this Court 
in the case of ^hetra Sahu v. Shyama Sahu, 
24 Cut LT 127 = (AIR 1958 Orissa 254) 
wherein a grant came to be interpreted by 
Mohapatra, J. The terms of the g^nt were 
to the follovung effect as would appear from 
a part of the judgment. 

“The land described in para 3 of the docu- 
ment is my self-acquired property and I am 
enjoying it with absolute rights wthout any 
dilute. None else has got any right or title 
or claim to this land. You are my daughter. 
You have no properties for your maintenance, 
there is great need and so for your mainte- 
nance you are depending on me. For your 
maintenance I am giving (Pradana) tlie para 3 
scheduled lands worth Rs. 1,500/- and I have 
ut you in possession of the lands and have 
ivested myself of my rights from the lands. 
From today this land has become yours. You 
will keep this land in your possession and 
from out of its income, you will pay the 
Government revenue and with the balance 
usufruct you will maintain yourself and if 
necessary ^bu can sell and mortgage or trans- 
fer the land to meet your maintenance and 
you can do whatever you like regarding the 
land. Regarding this land at any time in 
future, neither I nor my heirs and successors 
can make any claim against you ” 

Ultimately it v/as held in this case that only 
a life interest for the grantee was created and 
on the death of the grantee, the property re- 


verted to the grantor or ' his heirs. Relying 
on the principle of this' case Mr. Miutys 
contention is that Ext. 3 must be held to 
have created only a limited interest in favotu 
of the plaintiff and as such there cannot be 
a loss of total title in Bachha so as to justify 
the conclusion of the lower appellate Court 
that Bachha had no transferable interest by 
the time he came to execute the sale deed 
Ext. B. Ext. B does not purport to convey 
the residual}' title of Bachha and it proceeds 
on the basis that Bachha was the full owner 
of the propert}' in possession and purported 
to part with title and possession together. 

12. Mr. Rath, learned Counsel for the 
plaintiff-respondent contends tliat Ext. 3 was 
an absolute conveyance of title in regard to 
the subject-matter, therefore any subsequent 
limitation was bad law. In support of his 
proposition he relies on the decision of the 
Supreme Court in the case of Ram- 
kishorelal v. Kamalnarayan, AIR 1963 SG 
890. Their Lordships of the Supreme Court 
came to hold that if title was conve 5 'ed and 
in the subsequent clauses of the document; 
restrictions on alienations were imposed, the 
clauses imposing restriction should be held as 
bad. 

“Again, even where a particular word has 
to a trained conveyancer a clear definite signi- 
ficance and one can be sure about the 
sense in which such conveyancer would use 
it, it may not be reasonable and proper to 
give the same strict interpretation of the 
word when used by one who is not so equally 
skilled in the art of conveyancing. Some- 
times it happens in the case of documents, 
whether they are testamentary or non-tesla- 
mentary instruments, that there is a clear 
conflict between what is said in one part of 
the document and in another. A familiar in- 
stance of this is where in an earlier part of 
the document some property is given abso- 
lutely to one person but later on, other direc- 
tions about the same property are given 
which conflict with and take away from the 
absolute title given in the earlier portion. 
What is to be done where this happens ? It 
is well settled that in case of such a con- 
flict tlie earlier disposition of absolute title 
should prevail and the later directions of dis- 
position should be disregarded as unsuccass- 
ful attempts to restrict the title already 
given." 

As it appears, there is a clear averment in 
the earlier portion of Ext. 3 that the pro- 
perty described in the schedule is settled and 
a ri^t to the propert}' is created. Thercafier 
a restriction was sought to be imposed on 
the right to alienate during the lifetime of 
the grantor and there was a further aver- 
ment made that die properh' would be 
joindy enjoyed. The statement that neidicr 
the grantor nor the grantee would bo in a 
position to alienate during the lifetime of 
the grantor without consent runs counter to 
the creation of title in the grantee. I would, 
therefore, hold that in terms of die principle 
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I indicated in the aforesaid decision of the 
Supreme Courts the subsequent clauses are 
not to be given effect to and title be held 
to have passed under Ext. 3 to the daughter. 

13-14. Once it is found that Ext. 3 con- 
ve>'ed good title in respect of the nrojierty to 
the plaintiff, it must necessarily follow that 
Bachha had no subsisting interest in such 
property on the date when he came to exe- 
cute Ext. B, and as such the defendant under 
that document did not obtain title so as to 
obstruct the title of the plaintiff. 

15. I would, therefore, hold that the 

I plaintiff was the absolute owner of the suit 
land under the settlement deed dated 5-1- 
1959 and is entitled to recover possession of 
the disput^ property. 

16. The claim for mesne profits seems not 
to have been pressed in the Courts below 
and no decree for such mesne profits has 
therefore been granted. 

17. The appeal fails and is dismissed. 
The plaintiff would be entitled to ber costs 
throughout. 

Appeal dismissed, 
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Nnisinghanath Deb and others, Appellants 
V. Banamali Panda and others, Respondents. 

Second Appeal No. 604 of 1965, D/- 24- 
12-1969 acUnst decision of Sub J- Puii 
D/- 23-8-Ms. 

(A) Transfer of P roperty Act (1882), 
Section 54 — Sales of immovable property 
■“ Passing of consideration not coodittoo pr^ 
cedent for transfer of title. 


Mffiere the sale deed showed nnesjafvocal 
intention of making immediate convej-ance 
of title and consicleration was to be received 
subsequently at the time of endorsing Tejns- 
trab’on ticket title passed on reuistration of 
sale deed even when consideration did not 
pass. MR k'Soa Oiissa 23, ■FoRowea. 

(B1 Evidence Act (18721, Section^s”™ 
Proof of admission — Concession of facts 
recorded in judgment — No cha!len-e in 
grounds of appeal — Stalemeot fn judgment 
to be accepted as correct unless properly 
challenged — Mere incorporation as a 
ground in memo of appeal not suIBdeut cbal- 
lenge. (Pa„ g) 


Cases Referreds CbronoTogical Paras 
(196-t) AIR 1951 Orissa 239 {V 51) =* 

ILR (1961) Cut 551, Ramchandta 
Biharilal Firm v. Malhuramohan 5 

(1961) Ain 1961 Orissa 19 (V 4S) a= 

1960-2 OJD 136. Michhu Kuanr v. 

Raebu Jena 5 

(195.3) AIR 19>3 Orissa 23 (V 40) aa 
ILR (19S3) Cut 531. Balabhadra 
Misra v. Nirmala Sundari Devi 7 
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M. Mobanti, for Appellants; B. Mohapatia, 
for Respondents. 

JUDGMENT ; This is an appeal by the 

( il^ntiffs against a reversing judgment of the 
earned Subordinatre Judge, Puri in a suit 
for declaration of title and possession and for 
other reliefs. 

2. The case made out by the plaintiffs 
was that the suit properties along with cer- 
tain other properties oelonged to the deity 
Sri Nnisingnanath Deb. Plaintiffs 2 and 3 
and the predecessors of the defendants were 
in possession of such properties as marfat- 
dars. For convenience or possession, the 
marfatdais had divided the properties of the 
deity among themselves and in such division 
the suit properties came to be allotted to the 
share of An^da Panda, father of plaintiffs 2 
and 3- Ananda’s eldest son Agadhu died 
issuelcss. Takmg advantage of a dispute be- 
tween late Agadu Panda and plaintiff No. 2 
(plaintiff no. 3 was a minor then) Bhagaban 
Panda, uncle of defendant no. 1 obtained a 
permanent lease in re^ct of the disputed 
properties in the names of himself and his 
orother Banehhanidhi, father of defendarrt 
DO. 1. This lease was not acted upon and 
was a fraudulent one. Notwithstantog the 
fraudulent character of the lease deed, def^ 
danl No. 1 created trouble in respect of the 
disputed properties. At the instance of cct- 
tain well-wisners it was settled that^ plain- 
tiffs 2 and 3 would purchase the right of 
defendant no. 1 in respect of the put land 
for a consideration of 300 and In pnjnn* 
ance of such arrangement defendant no. 1 
executed and registered the sale deed Ext. A 
doled 19-5^60 and received Ibe entire con^ 
deration of Rs. 300. But the origin^ sale 
deed Ext. A was kept with him and later 
defendant no. 1 brougnt a false criminal 
against plaintiffs 2 and 3 on the allegatira 
(hat fhw had plucked cocoanufs from the 
suit land. Tliough there was an acquittal in 
the criminal case, the plaintiifs in onler ^ 
remove the cloud from their title have filed 
the suit. 

3. Defendants 4, 6 to 8. 10, 12, 14, 15 
and 19 supported the plaintiffs Defendant 
no. 1 actually contested the litigation. 
case was that late Banehhanidhi Pantla and 
Bhagaban Panda obtained a permanent 
of the suit properties from plaintiff no. 3 
late Agadhu Pantla and their mother Jamuna 
by a registered deed of lease on payment oi 
salami for the purpose of the deity. Defen- 
dant no. I as the sole surviving heir of Ban- 
mall and Banehhanidhi has b«n in posses- 
sion of the leasehold. In order to purchase 
other properties defendant no. 1 agreed to 
alienate the suit properties to plaintiffs Nos 2 
and 3 for a consideration of Rs. 300 and B 
was further agreed that the consideration 
money would be paid by plaintiffs no*- ^ 
ant! 3_ to defendant no. 1 at the time of 
endorsing the registration ticket in favotff 
of plaintiffs nos. 2 and 3 and delivery of 
possession of the suit properties would be 
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given to plaintiffs nos. 2 and 8 then. Ac- 
cordingly the sale deed Ext. A was executed 
and registered by defendant No. 1. As plain- 
tiffs nos. 2 and 3 failed to pay the considera- 
tion money defendant no. 1 did not endorse 
the registration ticket in their favour and 
executed a cancellation deed Ext. C on 6-1- 
61. Defendant no. 1 has been in possession 
throughout and no title has been acquired 
under Ext. A by plaintiffs 2 and 3. 

4. The trial court came to find that the 
permanent lease deed dated 2-4-1917 was 
genuine and for consideration; the plaintiffs 
were not in possession of the suit properties 
and the defendant no. 1 was in possession 
of the same; and title passed independenj 
of passing of considerabon. It was needless 
to discuss the evidence on the question of 
passing of consideration. The learned Mun- 
sif decreed the suit. 

5. Before the lower appellate court it 
was conceded that tlie consideration money 
had not passed imder the sale deed Ext. A, 
nor was the genuineness of the lease deed 
of 1917 challenged. Therefore, the only ques- 
tion with which the lower appellate court 
concerned itself was as to whether title pass- 
ed under the sale deed Ext. A even if the 
consideration had not been paid. The mate- 
rial portion of the sale deed has been trans- 
lated by the lower appellate court in the 
following manner: — 

“That in order to purchase new landed 
properties, I sell the above mentioned 1.08 
acres land to you with cocoanut, mango, 
iackfruit, Chakunda and other trees stand- 
ing thereon at the highest prevailing price 
of Rs. 300/- and having agreed to receive 
the consideration money at the time of en- 
dorsing the registration ticket, I deliver pos- 
session of the sold land and become disenti- 
tled thereto. From today you vail cultivate 
the said land or get it cultivated as your 
purchased property and appropriate the in- 
come thereof from generation to generation 
by pajang rent, obtaining receipt and^getting 
your name mutated in place of mine.” 

The learned Appellate Judge referred to two 
decisions of this Court in 1960-2 OJD 136 = 
(AIR 1961 Orissa 19), Michu Kuanr v. Rachu 
Jena and ILR (1964) Cut 551 = (AIR 1964 
Orissa 239), Ramchandra Biharilal Firm v. 
Mathuramoiian and came to hold ultimately 
that no title had passed under Ext. A and, 
therefore, he reversed the decree of the trial 
court. 

6. Mr. Mohanti wanted to contend that 
the concession said to have been made be- 
fore the lower appellate court that the consi- 
deration money has not passed under the 
sale deed Ext. A is not a correct one. I do 
not find any challenge in the grounds of 
appeal to support the present contention of 
Mr. Mohanti. Normally a .statement in the 
judgment of a court must be accented to 
be tnie unless it is properly challenged. Even 
mere incorporation of a ground in the memo- 
randum of appeal has been held not to con- 


stitute a sufficient challenge to the correct-i 
ness of such a statement. The concession' 
is on a question of fact and parties or tlieir 
learned counsel are entitled to make such 
a concession. In the circumstances, I must 
hold that the concession has been made and 
the statement made in the lower appellate 
court’s judgment to record such a concession 
cannot be disputed. 

7. The only point that arises for consi- 
deration is as to whether on the footing tljat 
no consideration was paid for Ext. A title 
can be said to have passed. ‘Sale’ has been 
defined in Section 54 of the T. P. Act as 
“a transfer of ownership in exchange for a 
price paid or promised or part-promised.” 
In the present case, the narrative portion, as 
extracted above, goes to show that tlie consi- 
deration was to be received subsequently at 
the time of endorsing the registration ticket. 
It was not indicated as to on which date 
or at what point of time the registration 
ticket would be endorsed. Without waiting for 
such endorsement to be made of tire ticket 
and tlie consideration to be received, it was 
stated in the conveyance, 

“I deliver possession of the sold land and 
become disentitled thereto. From today you 
will cultivate the said land or get it culti- 
vated as your purchased property and ap- 
propriate the income thereof from generation 
to generation by paying rent, obtaining re- 
ceipt and getting your name mutated in 
place of mine.” 

As such the intention seems to be unequi- 
vocal of making a conveyance of the title 
m praesenti and not dependent upon passing 
of the consideration. A Division Bench of 
this Court in ILR (1955) Cut 531 = (AIR 
1953 Orissa 23), Balabhadra Misra v. Nir- 
mala Sundari Devi came to consider a simi- 
lar question where the narration in the sale 
deed ran thus: — 

“Tlut being in need of money to make 
part pajTnent of the mortgage dues of Sree 
Babu M. Subba Rao we of our oum accord 
and free will sell the zamindari consisting 
of the undermentioned village to the above- 
mentioned vendee for Rs. 1205 as the consi- 
deration for the said zamindari and we have 
counted the .said money and received it from 
the vendee out of her Stridhan through her 
father in one instalment and acknowledge 
that from this day the vendee will be en- 
titled to possess all rights, including land, 
water, trees, stones, property', underground, 

idols and temples, all rights and after 

her sons and grandsons for all time to come 
and they will deposit the sadarzama of tho 
property ” 

and held that in such a case the passing of 
title was not dependent upon payment of con- 
sideration. I think, the reasons that appeal- 
ed to the learned Judges in that case are 
well applicable to the facts of the present 
case and it must be held on the aforesaid 
ba.sis that pa.s.sing of title was not made 
dependent upon passing of the consideration 
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money. In the drcumstances, it must _ba 
held that title passed imder Ext. A bang 
not dependent upon the passing of considera- 
tion. Once it is so found, it must also bo 
held that the judgment of the lower appel- 
late Court is wrong and the appellants are 
entitled to succeed. 

8. The Second Appeal is allowed with 
costs throughout. The judgment of the 
lower appellate court is reversed and that 
of the trial court is restored. 

Appeal allowed. 
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Baidhar Das, Petitioner v. The Slate and 
others, Opposite Parties. 

O. J. C. No. 63 of 2963, D/- 13-8-1969. 

(A) Civil Services — Orissa Ovil Service 
Cl.-tssificalion, Control and Appeal) Rules 
1930) Rule 15 — Tleasonahle opportunity* 

— Opportunity contemplated is same as con- 
templated in Article 311 (2) of Ccmsdlutioa 

— Compliance with each of requirement laid 

down in rule must normally be insisted 
upon. (Para 4) 

(B) Civil Services — Orissa Civil Serv'fce 
C1.vssificntion, Control and Appeal) Rules 
1930), Rule IS — Reasonable opportunity 

— Right of CTOSS-examination — Delinquent 

not given opportunity of knowing contents of 
documents wiilch were going to be utilized 
against him in enquiry — Realising this In- 
firmity dcUnquent called upon after enquiry 
was over to offer another explanation against 
charges — But enquiry not reopen^ — 
Held enquiry proccMlngs were liable to be 
quashed as delinquent was denied ri(^t of 
cross-examining witnesses in support of 
charges — (Constitutioa of India, Art. 3U 
(2)). (Para 5) 

(C) Constitution of India, Art. 3H (2) — 
Reasonable opportunity — SlTiat is. 

Article 311 (2) of the Constitution which 
guarantees a reasonable opportunity to a 
public servant ensures (a) an opportunity to 
deny his guilt and establish his innocence 
which he can only do if he is told what the 
charges levelled against him are and the 
allegations on vyhich such charges are based; 
(b) an opportunity to defend himself by cross- 
examining the witnesses produced against 
him and by examining himself or any other 
witnesses in support of his defence; and (c) 
an opportunit>’ to irwle his representation as 
to why the proposed punishment should not 
be inflicted on nun. AIR 193S SC IU)0, Bel. 
on. (Para ^ 

(D) Constitution of India, Article SIl (2) 
— RcasoTwble opportunity ^ Representatioa 
by lawyer at enquiry — Delinquent i»l hav- 
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ing working knowledge of procedure relatiDg 
to cross-exaimnab'on of witnesses — Charges 
of serious nature and documents buUcy and 
many — Witnesses examined in support of 
charges were also too many — Held disd- 
plinaiy anthority acted contrary to spirit of 
Article 511 (2) in denying representation hr 
lawyer at enquiry, enquiry was thus vitiated 
AIR 19G2 Orissa 78 and OJC No. 1678 of 
1968. D/. 30-7-19C9 (Orissa), Foil.; AIR 
1964 Mys 250, ReL on; AIR 1059 Orissa 
152, Disting. (Para 9) 

Cases Referred t Chronologica] Paras 
(1969) O. J. C. No. 1678 of 1968, 

D/- 30-7-1969 (Orissa), Puma 
Chandra Sethi v. SupdL Proof and 
Experiments, Chandipur 7 

(1964) AIR 1964 Mys 250 (V 51) = 

(1963) 2 Lab LJ 694, T. Muniswamy 
V. State of Mysore B 

(1962) AIR 1962 Orissa 78 (V 49) = 
fLR (1981) Cut 373, Nitya Ranjan 
V. State 7, 8 

(1959) AIR 1959 Orissa 152 (V 46) « 

ILR (1039) Cut 93, James Bushi v. 
Collector of Canjam 7 

(1958) AIR 1958 SC 300 (V 45) = 

1958 SCR 1080, Kbem Cbaod v. 
limon of India 5 

S. Misra (2), for Petitioner; The Standing 
Counsel, for Opposite Parties. 

It N. MISRA. J.t This is a writ applica- 
tion under Articles 226 and 311 of the Con- 
sUtuUoD at the instance of the petitioner who 
was an organiser of the Craft School, Cuttack, 
He came to be appointed to such post la 
1933, and while he was serv’ing in such 
capacity, on 6-5-67 he was subjected to a 
depaitmenlj proceeding. Twelve charges 
were framed against him Iw the appointing 
authoritv and he was called upon to submit 
his explanation in respect of such charges. 
On 11-5-57, he applied for copies of state- 
ments of facts on which the cliarges were 
based and of documents referred to in the 
charges in order to be in a position to offer 
his explanation against the charges. As tie 
copies were not supplied ultimately on 9-8- 
57 he offered his explanation mentioning 
therein that he had been handicapped in 
pladng his explanation against the charges 
on acTOunl of the non-supply of the state- 
ments of facts and the documents which he 
bad asketl for. One Sri L. S. Panda, the 
Assistant Director of Industries, was appoint- 
ed the enquiring ofRcer. The fmquiry con- 
tinued for over three years. Two more 
enquiring ofRcers in succession were appoint- 
ed, and ultimately the List enquiring ofScer, 
Shri L, Dandapat submitted nis report 
28-12-^. At the enquiry, 28 witnesses in 
support of the charges and 9 in support of 
the petitioners’ defence were examinra. 193 
documents were exhibited. The disdplinary 
authority had nominated an Anti-corruption 
Inspector to jiresent the case in support of 
the charges before him. The petitioner had. 
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tlierefore, raised an objection to the conduct 
of the case by a Prosecuting Inspector. The 
disciplinary authority by his order dated 17- 
7-58 rqected the application. Thereafter the 
petitioner came up with an application for 
permission to have legal assistance in 
support of his defence, but the enquiring 
officer refused such request by his order 
dated 18-8-1958. 

After the enquiry was over, the petitioner 
was called upon to offer a second explana- 
tion against the charges, obviously on 
account of the fact that the documents had 
not been given to him and he might not have 
given a complete explanation on the earher 
occasion. That explanation he gave on 9-2- 
61. On 5-5-62 the petitioner was called 
upon to show cause against the proposed 
punishment, and on 7-5-63 the Director of 
Industries passed the order of discharge 
from service. Of the twelve charges fram- 
ed against the petitioner, the enquiring 
officer had found him guilty in respect of 
ten. The punishing authority found that two 
more charges had not been proved against 
the petitioner, and the punishment ultimate- 
ly rested on the eight remaining charges 
framed against the petitioner. Aggrieved by 
the said order of discharge from service, the 
petitioner has come before this Court. 

2. The opposite parties have filed a 
a counter-affidavit wherein it has been con- 
tended that tlie petitioner had inspected 
some records and was allowed to have copies 
from them, and some other records were pro- 
duced before the enquiring officer at the 
time of enquiry and the petitioner was given 
sufficient opportunity to examine and cross- 
examine xvitnesses on the basis of the docu- 
ments. Therefore, the petitioner was not 
prejudiced in raising a proper defence. It 
was further asserted that the charges were 
not at all intricate or complicated, and the 
petitioner had not made out any special facts 
and circumstances for allowing the assist- 
ance of a legal practitioner. 

3. Two contentions were raised by Mr. 
Misra appearing for the petitioner. They 
are — 

(1) The petitioner has been substantially 
prejudiced on account of the omission on 
the part of the authorities to provide the 
delinquent with the statements of facts on 
the basis whereof the charges were framed, 
and on account of lire non-supply of the 
documents material and relevant for the en- 
quiry; and 

(2) Denial of legal assistance in the facts 
of the present case has denied the reason- 
able opportunity guaranteed under Art. 311 
(2) of the Constitution to the petitioner in 
defending himself. 

4. Tlie first contention of Mr. hlisra that 
reasonable opportunitj'' has been denied on 
account of the non-supply of material papers 
and documents is sought to be made on the 
basis of Rule 13 of the Orissa Civil Service 
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(Classification, Control and Appeal), Rules 
1962 (hereinafter referred to as the Rules)! 
The petitioner lost sight of the fact that the 
enquiry was concluded at a time when the 
Rules of 1962 were not in force. The pre- 
sent enquiry was being undertaken under ffie 
old Civil Services (Classification, Control and 
Appeal) Rules. The material provisions of 
the aforesaid Rules are absolutely similar to 
those contained in the Rules of 1962. The 
counter-affidavit however did not question 
tlie assertion made by the petitioner ffiat 
there was non-comphance or the provisions 
of the Rules of 1962. To examine the first 
contention of Mr. Misra, reference has how- 
ever to be made to the Civil Services (Classi- 
fication, Control and Appeal) Rules, 1930, 
and not to the Rules framed in 1962. The 
requirement for supply of a statement of the 
allegations, on which the charges are based, 
was also prescribed in such Rules. The pro- 
cedure prescribed for enqm'ry against delin- 
quent public servants, as contained in the 
aforesaid Rule provides for 'reasonable op- 
portunity’ as contemplated under Art. 311 (2) 
of the Constitution, and, therefore, compli- 
ance with each of the requirements laid down 
by the rule in question should normally be 
insisted upon, as otherwise reasonable op- 
portunity, which is guaranteed to the public 
servant under Article 311 (2) of the Consti- 
tution, may not be ensured to the delin- 
quent whose conduct is under enquiry. On 
examination of the charges in the instant 
case, it is clear tliat the statement of facts 
is not included therein. The allegation in 
the counter-affidavit that the charges in- 
cluded the statement cannot be accepted. 

5. Annexure 8 to the writ application is 
an application of tlie petitioner dated 14-12- 
1959 to the Joint Registrar of Co-operative 
Societies, Orissa, for supply of records and 
documents. Therein the petitioner has refer- 
red to seven of his earlier applications be- 
tween 11-5-57 and 11-11-59. The petitioner 
clearly indicated in the said application tliat 
no action had been taken on all his previous 
applications for the documents and he was 
handicapped in his defence. He, therefore 
submitted a list of records and documents 
which he wanted and prayed that authenti- 
cated copies of tlie said documents should 
be made available to him. The authorities 
seem to have taken a callous attitude and 
did not di.spose of his representations either 
contemporaneously or \vitliin a reasonable 
time. Tlie enquin' continued and witnesses 
after xvitnesses before different enquiring of- 
ficers were being examined. Voluminous 
documents were being placed in support of 
the charges. Tlie petitioner did not have 
any opportunity' of ioiovring the contents of 
the documents which were going to be uti- 
lised against him. As he was not being 
represented by a counsel at the enquiry, 
it was incumbent upon the enquiring officer 
to ensure that the petitioner had been pro- 
wded srith copies of the documents or at 
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least inspection thereof before the docnimenls 
were beinp exhibited by different witn^« 
who were being examined in support of the 
charges. Realising this infirmitv, the authonlies 
called upon the petiboner to offer another ex- 
planation against the charges after the enqa^ 
was o\’er. It may be that by that time the 
petitioner had acquainted himself wnlh the 
materials that were used against him but 
the enquiry was over and the wntnesses had 
already been examined and cross-examined 
and the documents bad been exhibited. 
WTiile the petitioner was called upon to 
pve another explanation against the charges, 
the enquiry was not reopened and, therefore, 
the pefihcmer cannot be said to have had 
the benefit which he could otherwise have 
had if the documents or copies thereof had 
been provided to him before the witnesses 
were examined It is settled law that a de- 
linquent can establish his defence by cross- 
cxa«i*inine the witnesses in support of the 
charge. That right had been denied to the 
‘pebtionCT in the present case. 

In paragraphs 4 and 5 of the counter afB- 
davil it xs staled, 

*4 it is submitted that some of 

the records were inspected by the petitioner 
and the petitioner was allowed to take 
copies therefrom and other records were 
produced before the enquiring officer at the 
time of enquiry and the petitioner was 
^ven sufficient opportunity to examine and 
cross-examine the witnesses on the basis of 
the documents. 

5. That as reeards the statement in para- 
graph 7 of the wnt application it is submitt- 
ed that as the petitioner could not cct ade- 
quate opportunity of going through the re- 
cords on which charges were bas^ he was 
given a second chance to submit the written 
statement basing on facts alleged in course 
of enquiry and the petitioner siibTiitted this 
statement on 9th February, 1901.” 

It is interesting to find that the pmishing 
authority noticetl this aspect in his finat 
order. He stated, 

"As the delinquent officer could not get 
adequate opportunity of gointz throuch the 
reco'ds on which charges were based, he w-as 
given a second chance to submit a written 
staterf'cnl basing on facts allowed in course 
of enquiry and Sri ^Baidhar Das gave his 
statement on 9-2-61" 

On the accepted posiHon that reasonable 
o p portunity was not given to the petitioner 
before or at the enq»iirv and he was pre- 
Judicerl in raisinc his defence pronerlv, the 
proceedings are liable to be quashed. Arli- 
cle 311 (2) of the Constitution which ctiaran- 
tees a reasonable opjxirtunits' to a public ser- 
vant ensures fal an opportunitx* to denv h« 
guilt and establish his innocence which he 
can only do if he is told sshat the charges 
levelled against him are and the allegations 
on which such charges are based; (b) an 
o p po r t u nity to defend himself- by cross-exa- 


inming the witnesses produced against him 
and by examining himself or any other wit- 
nesses in support of his defence; and (c) an 
opportunity to make his representation as to 
w^ the proposed punishment should not be 
inflicted on him. This rule laid down in 
AIR 1958 SC 300 (Khem Chand v. Union 
of India) has been accepted as laying down 
the real purport and scope of the guaranteo 
under Article 311 (2) of the Constitution, 
In the &cts of the present case, there can 
be no doubt that the said reasonable oppor- 
tunity has been denied to the petitioner and 
an infirmity has crept into the proceedings. 
The first contention of Mr. Misra, therefore, 
is bound to succeed, 

6. The second contention raised by Mr. 
Klisra is equally forceful. The charges in 
this case were of falsiffcatioa of accounts, 
misappropriahon of Government money, ac- 
ceptance of illegal gratification etc. As many 
as 28 witnesses in support of the charges, 9 
in support of the defence were examined. 
As Im already been indicated 193 docu- 
ments were eidiibifed. The enquiry began 
in the j’ear 1957 and ended in 1961. Th^ 
enquiring officers in succession to one an- 
other were appointed. The punishing autho- 
rity noticed this aspect of the matter also 
and in his final order he stated, 

The ease is pending with me for a few 
months, but os depositions of 37 witnesses 
had to be read and as the report of the 
Enquiring Officer and the explanations ^eo 
by Sri Baidhor DasK Ex-Organiser of the 
Crafts school on different occasions had also 
to be studied. 1 never found time enough to 
go through all these materials. In the mean- 
time Sri Baidhar D.xsh had seen me several 

times At first the enquiry was taken 

up by the Asst. Director of Industries (Gene- 
ral) who rtamined 3 jirosecution witnesses 
and later joint Registrar of Co-op. Societies 
(General) Sri A. R. Panda took up the en- 
quiry and examined 27 prosecution witnesses 
including those re-examined. Sri L. Danda- 
pal. Joint Registrar of Co-op Societies (Gene- 
ral) completed the enquiry and examined 9 
defence witnesses. In all M proseculic® 
witnesses, 9 defence witnesses and 193 exhi- 
bits were examined and produced." 

From the materials on record we gather that 
the petitioner does not have much of educa- 
Uonal attainment and nothing is placed on 
record to shmv that he has tlie world.’ig 
knowledge of the procedures obtaining in 
courts relating to examination and cross-exa- 
mination of witnesses. There is no doubt 
that the charges are of very serious nature. 
The documents are bulky and many. The 
watnesses examined in support of the charges 
are also too many. 

7. The contention raised by Mr. Misra 
has to be examined from two aspects. Firstly, 
If the person nominated by the disciplinary 
authority to present the case in support o£ 
the eharaes Is a lecal practitioner, the delin- 
cpient officer is enlitl^ as of ri^t, to bo 
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represented by a legal practitioner at the en- 
quiry. If ’however the oiEcer nominated to 
present tlie case in support of the charges 
is not a legal practitioner, the dehnquent 
oiBcer is not entitled to such representation 
by a lawyer unless the disciplinary authority, 
having regard to the circumstances of the 
case, permits such representation. This as- 
pect of the matter had been the subject 
matter of examination in this Court on seve- 
ral occasions. A Division Bench of this 
Court examined the matter in AIR 1959 
Orissa 152 (James Bushi v. Collector of Gan- 
jam) and stated thus: — 

“In departmental proceedings against de- 
linquent public’ servants they are not enti- 
tled, as of right, to be represented by a law- 
yer; and it is left to tlie discretion of the 
Officer holding the enquiry to allow, or re- 
fuse to allow, a lawyer to represent the de- 
linquent officer. Hence, the mere denial of 
such legal help will not necessarily involve 
failure to observe the rules of natural justice 
in aU cases. In considering the question of 
prejudice other factors such as the nature 
of the charges made against the pubhc ser- 
vant and his o\vn educational and other 
attainments which have a bearing on his 
ability to defend himself without legal help, 
should also be considered.” 

On the next occasion when the same point 
came up for examination in AIR 1962 Orissa 
78 (Nitya Ranjan v. State) Chief Justice 
Narasimham on behalf of the Division 
Bench stated: — 

“Though in a departmental enquiry the 
delinquent public servant may not be enti- 
tled as of right to legal assistance to defend 
ffimself, nevertheless, there may be special 
circumstances connected with the case, such 
as, complexity of facts, volume of evidence, 
the educational attainments and experience 
of the public servant etc. which may show 
that without legal assistance he will not be 
able to adequately cross-examine the wit- 
nesses or to establish his innocence. In such 
circumstances denial of legal assistance may 
be equivalent to denial of ‘reasonable oppor- 
tunity’ within the meaning of Article 311 (2) 
and the entire proceeding is liable to be 
quashed.” 

In both the cases, the principle that in 
proper cases legal assistance would be re- 
quired to be provided as a part of “reason- 
able opportunity” was accepted. But in the 
first case the Court came to hold that the 
petitioner therein xvas used to the process 
prevalent in court and as a fact had been 
able to cross-examine the witnesses suffi- 
ciently. Therefore they did not entertain 
the contention that denial of legal assistance 
had viHated the ultimate order of punish- 
ment. In the second case, however, their 
Lordships stated as follosvs: — 

‘7udged in tlie light of the aforesaid 
principle tlie petitioner’s contention must 
succe^. This case is of unusual comple- 


xity.’ The total number of witnesses e.xa- 
mined on the side of the prosecution and 
defence and Court was 91. The total 
number of documents exhibited was ■ 166. 
The deposition of witnesses alone runs 

into 437 pages The charges deal 

with criminal breach of trust, falsification of 
accounts and forgery which, as is well 
known, are some of the most difficult offen- 
ces in the Penal Code. 

The petitioner is comparatively a junior 
officer of the Forest Department who enter- 
ed service in 1951 and has absolutely no 
knowledge of law. It is true that as an 
Assistant Conservator of Forests he might 
have detected and tried a few minor forest 
offences, but his intellectual attainments and 
experience cannot be said to be of that stan- 
dard as to enable him adequately to cross- 
examine witnesses in a case of this tjqie. 

In the peculiar circumstances of 

this case, therefore, the petitioner should 
have been permitted to be represented by 
a lawyer as prayed for by him.’’ 

The punishment in the second case was 
vacated on the aforesaid finding. The facts 
of the present case are almost comparable to 
the facts of AIR 1962 Orissa 78 referred to 
above. The gravity of the charges, the 
nature of ewdence led, and the extent of 
documents exhibited clearly go to show that 
the petitioner could not have cross-examined 
the witnesses and supported his defence 
without representation by a lawyer. Tliis 
aspect of the matter came up for examina- 
tion by a Division Bench of this Court con- 
sisting of my Lord the Chief Justice and 
myself very recently in O. J. C. No. 1678 of 
1968 (Orissa) (Puma Chandra Sethi v. Supdt., 
Proof and Experiments, Chandipur) di.sposed 
of on 30-7-1969, wherein my Lord the Chief 
Justice examined the legal aspects at length 
and laid down the law applicable to such 
cases. 

8. The person nominated to present the 
case in support of the charges in this case 
was an Anti-corruption Inspector. The peti- 
tioner raised an objection to the engage- 
ment of such a person at the enquiry'. On 
14-7-1958 the disciplinary authority inform- 
ed the petitioner the decision on his objec- 
tion. Annexure 6 is the said decision which 
is extracted below: — 

"With reference to your letter No. 15 
dated 18-2-1958 raising an objection to tho 
presence of Sri G. N. Brahma, Inspector, 
Anti-corruption in course of the hearing, I 
am to inform you that tliere is no harm in 
having an investigating officer to assist the 
enquiring Officer. The enquiring officer can 
take any reasonable assistance in the matter, 
as such. Your objection to Shri G. N. 
Brahma assisting the investig.iting officer in 
course of the enquiry is not acceptable. 

It may be true that the Anti-corruption Ins- 
pector was not a legal practitioner. But 
■we cannot shut our eyes to tlic fact tliat 


224 OrL 


[Prs. 8-111 


Sudhakar v. State 




die said Inspector is an experienced proe- 
cutor and for the petitioner to be pitted 
against sucb a person, at the enquiry dwnite- 
ly puts the delinquent petitioner at a dis- 
advantage. Such a contention was raised 
before Court in AIR 1962 Orissa 78 
referred to above. His Lordship the Chief 
Justice in disposing of this matter in that 
case stated: — 

“The petitioner and the Prosecuting Ins- 
pector were not placed on the same footing 
as far as the applicabilite of Rule 6 (2) of 
the Disciplinary Proceeding (Administrative 
Tribunal) Rul« were concerned. He further 
contended that the word ‘counsel’ occurring 
in Rule 6 (2) should not be given a narrow 
meaning so as to restrict it to legal prac- 
titioners practising in law courts but that It 
should be construed in a liberal sense to in- 
clude all those persons who by virtue of their 

S ierience and attainments are in no way 
erior to legal practitioners." 

The Court however did not dispose of the 
said aspect. 

9. This point came up for examination 
before a Division Bench of Mysore 
Court in AIR 1064 Mys 250 (T. Muoiswamy 
V. State of Mysore). Iyer, J., delivering the 
Judgment of the Division Dench said, — 

“But the two rules made by the Governor 
assist the impeachment in every possible way 
and cnpple the defence in on equal mea- 
sure. If one of these rules permits the im- 
peachment to be entrusted to any agency 
selected by the disciplinary authority, and 
empowers him to do so in any case, there 
can be small reason for the refusal of that 
right to the government servant or for the 
prescription of the permission of the disci- 
plinary authority to engage counsel. The 
bestowal of power on the disciplinary au- 
thority to decide whether the case is one 
for the grant or refusal of such peranission 
without placing any such restriction on (be 
power of the disciplinary authority to arrange 
for the conduct of the impeachment, is as 
unreasonable and ^scrinunatory as the pro- 
hibition against the cnOTgement of any on© 
other than an approved government servant 
for the conduct of the defence without any 
corresponding restraint on the selection by 
the disciplinary authority. Further, although 
a disciplinary authority is a tribund to whom 
the i>ower to pronounce on the guilt or inno- 
cence of the government servant is confided. 
Rule 11 (5) very strangely makes it his duty 
to arrange for the presentation of the case in 
supTOrt of the charge, which is not known 
to Be the concern of a quasi-judicial tnbunal 
which the disciplinary authority is. If the 
exercise of the power to nominate a person 
to conduct the impeachment involves tne ap- 
ph’cation of the mind of the disciplinary au- 
thori^ to the selection of a suitable person 
for that purpose, the disciplinary authority 
does not when making such selection func- 
tion as a tribunal but as a statutory anthc- 
rity entrusted with the duty to arrange fas 


the establishment of flie accusation, and in 
that role, it occupies a position similar to 
that of the government servant both of whom 
should therefore be treated alike and afford- 
ed equal opportunities in their respective 
pursuits which Rule 11 (5) does not, and 
is therefore susceptible to the criticism that 
its provisions are not in consonance with 

the spirit of clause (2) of Art. 311 " 

There is much force in what has been stated 
and it is indeed a matter for serious 
consideration of the authorities fram- 
hig rules under Article 311 (2) of the Con- 
stitution connected with disciplinary proceed- 
ings to examine this aspect of me matter 
ana provide sufficient protection for the 
guarantee of reasonable opportunity to the 
delinquent public servant. In this view of 
the matter, the second contention of Mr. 
Misra also succeeds. In the facts and cir- 
cumstances of thig case, the dtsa'plinaiy au- 
thority acted contrary to the spirit of Arti- 
cle 311 (2) of the Constitution in denying 
the representation of the petitioner by a 
lawyer at the enquiry, and thus deprived 
him of the reasonable opportunity guaran- 
teed to the petitioner as a public serv^f 
under the said provisions of the Constitu- 
tion. The enquiry is thus vitiated. 

10. We, therefore, issue a writ of cwtio- 
tari and quash the order of discharge from 
service of the petitioner dated 7-5-1083 and 
direct that the petitioner be taken as conti- 
nuing in service. We hmvever make it clear 
that it is open to the disciplinary authority 
to continue the proc^lngs on the basis or 
the charges fram^ in accordance wth law. 
Ibis writ application is allowed with iwts. 
Hearing fee of Rs. 100/- (Rupees one hun- 
dred). 

G. K. M15RA, C. J.i— 11. I agree. 

Petition allowed. 
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G. K. MISRA, C. J. AND S. K. RAY, J. 
Sudhakar Ghadei, Petitioner V. The State 
of Orissa, Opposite Party. 

O. J. C. No. 283 of 1965, D/- 17-11-1969- 
(A) Ci>Tl Services — - Orissa AdminislrativO 
Services Class H (Rccmilment) Rules (1039), 
Rule 6 and Regulations framed imdcr R. 6 
— Reg. 10 — Reservation for Scheduled 
Castes ^ Competitive examination by State 
Public Service Commission ^ Public Service 
Comndssion recommending S3 candidates for 
*A’ Class posts and 53 for B class posts 
Scheduled Caste candidate standing lOSlh 
in order of merit recommended for ‘B’ class 
post — Candidate appointed to 75’ class post 
cannot claim appointment to *A’ class post on 
the basis of reservation in ‘A’ class posts. 

CPara 5) 
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(B) Constitution of Indi^ 'Article 335 — i 
Eeservation in services for Scheduled Castes 
and Scheduled Tribes — Candidates found 
unfit cannot claim appointment despite re- 
Bervation. 

Constitutional guarantee given to members 
of Scheduled Castes and Scheduled Tribes 
that a certain proportion of posts in the 
Public Ser\aces should be reserved for them 
is subject to the paramount consideration that 
they must be declared fit by the Public Ser- 
vice Commission having regard to the main- 
tenance of administrative efiBciency; if the 
members of the Scheduled Castes and Sche- 
duled Tribes, are unfit, they cannot claim to 
be appointed to the service despite reserva- 
tion. (Para 6) 

S. P. Mbhapatra, for Petitioner; Advocate- 
General, for Opposite Party. 

G. K. MISRA, C. J.: Facts more or less 
are not in dispute. The petitioner belongs 
to the “Tiar’ community which is a Scheduled 
Caste. He graduated from the Utkal Uni- 
versity in 1962. In the competitive exami- 
nation held by the Orissa Public Service 
Commission for the year, the petitioner se- 
cured the 105th position in the list of 133 
successful candidates. He was the only suc- 
cessM scheduled caste candidate. The Public 
Service Commission placed him under 
Group “B’ with the following observation : 

‘There were fifteen candidates and seven 
candidates belonging to the Scheduled Castes 
and Scheduled Tribes respectively. Five 
scheduled caste candidates and four schedul- 
ed tribe candidates did not take the examina- 
tion. Out of die remaining candidates who 
appeared at the examination only one 
scheduled caste candidate qualified himself 
at the examination. He is Sri Sudhakm 
Ghadei who occupies the 105th position in 
the enclosed list.. The commission, haxn'ng 
regard to the maintenance of efficiency of 
administration consider him suitable for ap- 
pointment to tlie services under Group B. 
He was appointed to the Junior Branch of 
O, F. S.” (Orissa Finance Service). 

T^e Service Commission recommended the 
fiist 83 candidates in the list of 133 as being 
suitable for appointment to the services 
under Group ‘A’, under the Orissa Adminis- 
trative Service, Class H (Appointment by 
Competitive Examination) Regulations, 1959, 
(hereinafter referred to as the Regulations). 
Government appointed 27 candidates to the 
services under Group ‘A’. In the ordinary 
course, the petitioner could not have been 
appointed to any of the Services under Group 
"B’ as, in all Government appointed 86 candi- 
dates to the Services in both the grojips and 
the position of the petitioner was 105th. The 
Service Commission, however, having regard 
to maintenance of efficiene}' of adminis- 
tration considered him suitable for 
poinfment to any service under Group *B’, in 
consideration of the special provision relat- 
es to reservation of vacancies for members 


Scheduled Castes and Scheduled 
Tribes. The petitioner’s case is that as there 
is reservation^ of 18 per cent for each cate- 
gory of Service and as he was the only 
successful scheduled caste candidate he 
should have been appointed to any of the 
services under Group ‘A’ even though his 
position was 105th in the list of successful 
candidates. 

This contention requires a careful exa- 
mination of the various provisions of the 
Orissa Administrative Services Class H (Re- 
cruitment) Rules, 1959 (hereinafter referred 
to as the Rules) and of the Regulations. 

3. Rule 4 relates to method of recruit- 
ment. Clause (a) thereof prescribes direct 
recruitment by competitive examination. 
Rule, 6 provides that recruitment to the Ser- 
vice shall, subject to the provisions of the 
Rules, be in accordance with such regulations 
as the State Government may, after consul- 
tation with the Service Commission, make in 
this behalf. Such regulations, in the case 
of direct recruitment, shall inter alia provide 
for reservation of seats for scheduled castes 
and scheduled tribes in accordance with 
orders issued by the State Government from 
time to time. Regulation 3 deals \vitli hold- 
ing of examinations. It runs thus: — 

“3. Holding of examination. — (1) A com- 
bined competitive examination shall be con- 
ducted by the Commission having regard to 
the likely number of vacancies each year, in 
the manner prescribed in Schedule I for 
direct recruitment to the Services mentioned 
in Groups A and B below: — 

Group A. 

(i) The Orissa Administrative Service, 
Class n 

(ii) The Orissa Finance Service (Senior 
Branch) 

(iii) The Orissa Police Service 

Group B. 

(1) The Orissa Subordinate Administrative 
Service 

(ii) The Orissa Finance Service (Junior 
Branch) - 

(2) . The dates on which and the places 
at which the examination shall be held, shall 
be fixed by the Commission.” 

It will thus be seen that by virtue of Regu- 
lation 3, a combined competitive examination 
shall be conducted by the Public Service 
Commission, after taking into account the 
total number of anticipated vacancies, both 
in Groups A and B. Though tlie status and 
scales of pay of the Services in Groups A 
and B essentially differ, still one combined 
examination is held for both tlie classes of 
services. As would be explained hereafter 
this is based on the simple reason that per- 
sons higher in the list would be selected for 
Group A and the remaining persons lower 
in the list would be appointed to tlie Ser- 
vices tmder Group B according to the vacan- 
cies. 

4. The other relevant re.eulations are 7 
to 10. They may be e.xtracted in full: 
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*7. Forwarding of the list by the Connnis- 
sioa (1). The Commission shall forward to 
the Government in the Administrative De- 
partment a list, arranged in order of mcr^ 
of the candidates who have qualified by 
such standards as the Commission may deter- 
mine and of the candidates belonging to 
Scheduled Castes and Scheduled Tribes who, 
though not qualified by that standard, are 
having regard to the maintenance of effi- 
ciency of administration, declared by the 
Commission to be suitable for appointment 
to the service. The list shall also be publi- 
shed for general wfonnallon. 

(2) The said list shall ordinarily be in 
force for one year from the date of its pre- 
paration by the Commission: 

Provided that the State Government may 
at any time, in consultation with the Com- 
mission, for a grave lapse in the conduct 
On the part of any penon included In the 
Irsf, remove the asste of such person hoot 
the list 

8. Filling of vacancies ■ — Subject to the 
provisions of Begulations 10, 12 and 13 
candidates svill be considered for apiwint- 
mcnt to the available vacancies in the order 
in which their names appear in the list. 

9. Allotment — (1) Candidates securing 
the highest nlaces on the results of the era- 
minatioD and eligible for appointment to the 
serwces included m group A under regula- 
tion 3 (1) vnll subject to any preference that 
(may) have been erpressed by them in their 
applications, be appointed to these, unto the 
number of vacanaes that are decided by 
Government to be filled on the result of the 
examination. Due consideration will be 
given to the preference expressed by a candi- 
date at the lime of his application, but the 
Government reserve the power to assign him 
to any service for which he is a candidate 
and for which he is considered most suitable. 

(2) If two or more candidates obtain equal 
marks in the aggregate, the order of merit 
shall be determined in accordance with the 
highest marks secured by such candidates 
in the aggregafe in the comptifsory subject; 
should the marks in the aggregate in the 
compulsory ribject be also equal, then the 
order of merit shall be decided in accord- 
ance with the highest marks secur^ in the 
viva voce test. 

10 Reservation for Castes and Tribes 
candidates: — (1) Eighteen per cent and 
twcntv’ per cent of the avaiTable vacandcs 
shill be reserved for candidates who are 
members of Schesliiled Castes and Schedul^ 
Tnbcs, respectively. 

(2) In filling the vacancies so reserved, 
candidates who are memb**rs of the Sche- 
duled Castes or Scheduled Tnbes shall he 
coTvsklered for appointment in the order in 
which their names appear in the list, irres- 
pective of their relative ranks as compared 
with other candidates. 

(3) If a sufficient number of candidates 
who are members of the Scheduled Castes 
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or Scheduled Tribes are not available for 
filling all the vacancies raserved, the remain- 
ing vacandes shall be filled by (he appoint- 
ment of other candidates in tfie list and an 
equivalent number of additional vacandes 
shall be reserved for candidates belonging to 
the Schedulal Castes and Scheduled Tnbes 
to be filled on the results of the next axami- 
oation: 

Provided that if a suffident number ol 
suitable candidates belonging to the Sche- 
duled Castes and Scheduled Tnbes is not 
available as a result of the said next exami- 
oafion to fill all the reserved vacancies in- 
cluding the additional vacancies, the addi- 
tional vacancies, or such of them as ar« not 
filled, shall lapse.” 

5. On an analysis of the Regulations, it 
xwll be clear that the Service Commission 
shaD forward to Government one list, ar- 
ranged in the order of merit, of all the candi- 
<^tes who have quafified by such standarefi 
as the Commission may determine. Such a 
list would be based purely on merit, on 
the basis of tlie results of the competitive 
examination. It would not fit in with the 
reservation of seats for scheduled caste and 
scheduled tnbe candidates, for whom, 
cording to Regulation 10 (I) eighteen imd 
twenty per cent respectively of the available 
vacancies would be reservw. To harmonise 
the Inconsistency arming out of taking to 
general candidates on the basis o*,*?*^ 
of the competitive examination and Seheculea 
caste and scheduled tribe candidates on the 
rasis of reservation, the Regulations have 
devised a method by prescribing that evm 
if a candidate belonging to the schedule 
caste or schexluled tribe may not be qualified 
by the standard prescribed by the Sewca 
Commission on (he basis of the competiti^ 
lamination, his name should be included 
in the list to fulfil the ratio of reservatii^ 
if the Commission declares that such a candi- 
date. having due regard to the mamfenance 
of efficiency of administration, is suitable for 
appointment to the Service. Once the Coto- 
nn'xxion gives such a declaration under 
lation 7. then by virtue of Begulf*ti 5 n 10 (2) 
iho vacancy would be filled up taking to the 
scheduled caste or schetluled tribe candidate 

his name appears in the list, even fhoij^ 
his rekitive rank, as compared with the other 
general candidates may be much lower. 

In this particular case, the Public Servto 
Commission recommended the first 33 candi- 
dates as being suitable for appointment to 
the Services under Grtrop A. Indisputably 
the petitioner does not come within this W 
of 33 candidates. Yet, he could be 
selected for Group A if the Public Servi»| 
Commission declares that though ^ the| 
standaid of the competitive examination Mj 
could not come within these 33 pl^res, y«t 
he was suitable for appointment 
Cro^ A having regard to maintenance or 
x^ciency of administration. The Comaus* 
sion not having made any such declaration. 
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[the petitioner cannot claim to be appointed 
Ito any of tlie services under Group* A. 

6. On merits, the petitioner could not 
have been appointed to any of the services 
rmder Group B also, because, in all, only 
86 candidates were appointed under both 
the groups and the petitioner secured tlie 
105th place. The Public Service Commis- 
sion, however declared that though the peti- 
tioner is not entitled to he selected for 
Group B on the basis of the competitive 
examination, yet, having regard to the main- 
tenance of efficiency of adminLstration, he 
was suitable for appointment to the services 
under Group B. This principle has been 
evolved in order to^ preserve the constitu- 
tional guarantee given to members of Sche- 
duled Castes and Scheduled Tribes that a 
certain proportion of posts in the Public Ser- 
vices should be reserved for them. This 
however is subject to the paramount consi- 
deration that they must be fit; if the mem- 
bers of the Scheduled Castes and Scheduled 
Tribes, are unfit, they cannot claim to be 
appointed to the service despite resen'ation. 

7. The writ applicah'on fails and is dis- 
missed but in the circumstances without 

RAY, J.: 8. I agree. 

Application dismissed. 


Am 1970 ORISSA 227 (V 57 C 75) 
SPECIAL BENCH 

G. IC, MISRA, C. J., S. K. RAY AND 
R. N. MISRA, JJ. 

Netrananda Barik, Petitioner v. State of 
Orissa and another, Opposite Parties. 

O. J. C. No. 231 of 1966, D/-_ 13-2-1970. 

. Co-operative Societies — Orissa Co-ope- 
rative Societies Act, 1931 (11 of 1952), Sec- 
tions S, 71 — Government is empowered to 
confer all powers of Registrar on persons ap- 
pointed to assist Iiim under sub-section (1) 
of Section 8 — Po^yers exercisable under Sec- 
tion 71 by Registrar can also be exercised 
bj' officers appointed to assist iiim, wlicn such 
power is conferred on them by Notification 
under Section 8 (2) — O. J. C. No. 104 of 
1967 (Orissa), Overruled. , 

Altliough the Act maintains a distinction 
between a “Registrar” and “persons autho- 
rised to exercise the powers of a registrar”, 
yet Section 8 authorises the State Govern- 
ment to entrust the powers of tlie Registrar 
on persons appointed to assist him. Normal- 
ly under Section 71 power to receive refer- 
ences is vested with tlie Registrar but when 
that power is conferred by the Notification 
D/- 2S-2-1956 on persons appointed to as- 
sist him, ft cannot he challenged on the 
ground that the Act makes a distinction be- 
tween the two classes of officers. Tliough 
a broad distinction has been maintained in 
the conferment of powers, there is still some 

hn/hn^sqsTtwbdb/^ 


scope for ambiguity as to who should e.xer- 
cise the powers from amongst various classes 
of officers who can entertain tliose powers; 
that by itself is not enough to invalidate tlie 
Notification. (A provision similar to Sec- 
tion 15 Civil P. C. (1908), is recommended 
by the Court). O. J. C. No. 104 of 1967, 
(Orissa), Overruled; AIR 1958 Orissa 217 
Disting; AIR 1956 SC 35, Ref. 

(Paras 13, 14, 15) 

T>_r _i y-rt * . 2 ^ * 


Cases Referred: Chronological Paras 

(1967) O. J. C. No. 104 of 1967, 
(Orissa) 2 

(1958) AIR 1958 Orissa 217 (V 45) = 

ILR (1958) Cut 286, Bharat Naik 
v. Asst. Registrar Co-operative So- 
cieties, Cuttack 11 

(1956) AIR 1956 SC 35 (V 43) = 

1955-2 SCR 842, Member, Board 
of Revenue v. A. P. Benthall 10 


R. Mohanty and S. C. Ghosh, for Peti- 
tioner; Govt. Advocate and K, C. J. Ray, 
for Opposite Parties. 

R. N. MISRA, J.: — This application under 
Articles 226 and 227 of the Constitution of 
India seeks to challenge the jurisdiction of 
the Assistant Registrar under the Orissa Co- 
operative Societies Act, 1951 (Act 11 of 
1952) (hereinafter referred to as the Act) to 
make tiie impugned award on 27-3-62 in a 
dispute raised by Opposite Party No. 2. 
That award of the Assistant Regstrar was 
challenged in an appeal before the Deputy 
Registrar under Section 128 (1) of tlie Act 
and was also subjected to two revisions in 
succession — one under Section 131 before 
the Registrar and the other under Section 132 
(1) before the State Government. Tlie deci- 
sion of the Assistant Registrar having been 
upheld by all the forums the petitioner has 
come up before this Court. 

2. One of the grounds raised in tlie peti- 
tion is that the Assistant Registrar had no 
jurisdiction to entertain the dispute directly 
and his taking cognizance of the dispute with- 
out a reference of the dispute being made 
by the Registrar has vitiated the exercise of 
a jurisdiction by the Assistant Registrar. 
•\\Tien this writ application came up for 
hearing before a Division Bench consisting 
of their Lordships the Chief Ju.stice and Ray, 
J., a decision of this Court passed in O. J. C. 
No. 104 of 1967 (Orissa) was cited wherein 
my Lord the' Chief Justice and myself took 
the view that it was not open to tlie Assis- 
tant Registrar to entertain a dispute raised 
under Section 71 (1) of the Act unless such 
a dispute was referred to him by the Regis- 
trar. The correctness of this decision was 
challenged before the Division Bench which 
was hearing this writ application and, there- 
fore, in pursuance of the order dated 10-12- 
1969 this larger Bench has been constituted 
to examine the correctness of the decision in 
O. J. C. No. 104 of 1967 (Orissa) (herein- 
after referred to as the “earlier case’'). 

S. The reasoning which was given in tho 
earfier case to uphold the conclusion tliat no 
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other authority except the Rejpstrar xvas en- 
titled to entertain a dispute under the Act 
was as follows: — 

^t is not disputed by the parties that the 
Assistant Registrar and the Deputy Re^lrar 
are persons on whom jurisdiction has been 
conferred xmder Section 8 (2) of the Act to 
discharge the specified powers entrusted to 
the Registrar by or under the AcL But the 
scheme of Section 73 makes it clear that all 
references of disputes under Section 71 are 
to be made to the Registrar, and after the 
disputes are received he may dispose of the 
disputes himself or transfer such disputes 
for disposal to persons authorised under Sec- 
tion 8 (2) of the Act. The necessary coos©- 

a oence of this provision is that do other au- 
lority than die Re^trar has jurisdiction to 
receive reference of disputes which are to 
be made under Section 71 of the Act, and 
after taking cognizance of the disputes under 
Section 73 it is open to the Registrar to keep 
the disputes for disposal by himself or trans- 
fer the same to the persons auUiorised in the 
manner indicated above. Therefore it fol- 
lows that unless a dispute is transferred 
either to the Assistant Registrar or to the 
Deputy Registrar by the Registrar, the for- 
mer hu no jurisdiction to be m seisin of it. 
On the aforesaid analysts, the aivard of the 
Deputy Registrar is wholly svithout jurisdic- 
tion inasmuch as neither the Assistant Rej^- 
trar before whom the dispute was originally 
placed nor the De^mty Registrar to whom it 
was transferred as indicated above could en- 
tertain tlie dispute unless it was one which 
had been received by the Registrar and 
been made over to either of them for dispo- 
sal in accordance svith the Statute.* 

4, The learned Counsel appearing b^ore 
us now did not dispute the correctness of 
the aforesaid conclusion if it was to be 
drawn only from the statuforry provisions 
contained in Chapter IX of the Act. The 
clear effect of the prnvisionsin Sections 71(1) 
and 73 of the Act would lead to the said con- 
clusion. The correctness of the decision is, 
hens ev-CT, disputed on the basis that by noti- 
fication as authorised under the Statute the 
powers vested in the Registrar under Sec- 
tions 71 and 73 of the Act have been delegat- 
ed to the other authorities under the Act 
apiwinted to assist the Registrar, and in view 
of the delegation of the authority of the 
Registrar to those subordinate authorities of 
the Registrar, it is now contended,. con- 
clusion could not be correct. Before us in 
the earlier case reference to the notification 
by which such powers have been so delegat- 
ed had not b^ placed (made — EtL) and 
the conclusions were reached on a bare ana- 
lysis of the statutory provisions in Chap. IX 
of the Act 

5. In view of the additional featnre now 
placed at length, namely, that certain powers 
of the Reipslrar have been delegated to those 
ajTpotnted to assist him, the matter has to 
be reconsidered and the correctness of the 


earlier decision in the present background has 
to be decided. 

6. It would be useful to refer at length 
for convenience to all the material provi- 
sions of the Act in due course. TTiat there 
is a clear distinction throughout the Statute 
between the "Registrar" and “persons ap- 
pointed to assist the Registrar” cannot be 
and is not disputed. 

Section 2 (n) of the Act defines "Re^s- 
trar" means “a person appointed to perform 
the duties of a Registrar of Co-operative So- 
cieties under this Act". Section 8 of the Act 
makes the following provisions: 

"8 (1) The State Covemment may appoint 
a person to be Registrar of Co-operative So- 
cieties for the Stale of Orissa and may ap- 
point persons to assist him. 

(2) Subject to restrictions imposed by the 
rules, the State Covemment may, by gene- 
ral or special order in this behalf publish in 
the Gazette, confer all or any of the povverr 
entrusted to the Registrar, by or unife this 
Act. on any person appointed under sub- 
section (1) to assist the Registrar.” 

7. It is not disputed that appointments 
have been made under sub-section (1) ol 
Section 8 of categories of authorities as per- 
sons meant to assist the Registrar. Such 
categories are the Additional Registrar lh« 
Joint Registrar, Deputy Registrars and As- 
sistant Registrars. It Is also not disputed 
that by notifications duly published in the 
gazette the State Goveromeot have conferred 
many of the enumerated powers entrusted to 
the Registrar by or under the Act oa those 
authorities. 

8. The powers under Sections 71 and 73 
appear to have been clearly conferred by that 
notification on all those authorities enume- 
rated above who have been appointed to as- 
sist the Registrar. The notification rclevimt 
for the present purpose is dated 2S-Z-1950 
and as far as relevant it reads as follows: — ’ 

"Notification, 

Dated, Bhubaneshwar, the 2Sth Feb., 1958. 

No. S215/C.F. la pursuance of rub-seo- 
tion (2) of Section 8 of the Orissa Co-ope- 
rative Societies Act 1951 (Orissa Act XI of 
1932} the Government of Orissa are pleased 
to confer bn the Assistant Registrars of Co- 
operative Societies in charge of Co-operative 
Circles constituted in the Notification of the 
Government of Orissa in the Development 
(L. S. G.) Department No. 5153 L. S. G. 
fiated the 29ln June, 1954 the powers or 
Bepstrar of Co-operative Societies, Orissa 
under the followmg Sections under the said 
Act and Rules made thereunder and to the 
extent, if any, specified therein, namely: — 

• • • 

(ill) Sections -71, 73, sub-sectiora (1), (2) 
(3) and (t) of Section 103, Section IW, sub- 
section (3) and clause (a) of sub-section (1) 

of Section 10.5 and Section 121 

It is not contended before us that Rules have 
been made imposing restrictions on confer- 
ment of the powers of the Registrar on the 
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persons appointed to assistehim as envisaged 
under sub-section (2) of Section 8 of the Act. 

9. On the basis of the' aforesaid notifica- 
tion which admittedly was in /orce on the 
date when the dispute was filed before the 
Assistant Registrar in the present case it is 
contended that the power of the Registrar 
to receive disputes under Section 71 (1) of 
the Act was open to be exercised by the As- 
sistant Registrar who as a fact took cogni- 
zance of the dispute directly. The jurisdic- 
tion inhering in the Registrar for exercise of 
powers under Sections 71 and 73 has been 
vested, it is contended, in the Assistant 
Registrar on the authority of the aforesaid 
notification and, therefore, the Assistant 
Registrar had jurisdiction to entertain the 
dispute filed before him by opposite Parly 
No. 2 and no objection can be taken to his 
entertaining the dispute without a reference 
being made by the Registrar. 

10. This contention raised on behalf of 
Opposite Party No. 2 who initiated the dis- 
pute before the Assistant Registrar is chal- 
lenged by the petitioner vnth reference to the 
specific provisions made in Section 73 of the 
Act. The provisions of Section 73 are to the 
jfollowing effect: — 

"(1) On receipt of a reference under Sec- 
tion 7l,'the Registrar may — 

(a) decide the dispute himself; or 

(b) transfer it for disposal to any person 
authorised by the State Government to exer- 
cise the powers of a Registrar in this behalf; 
or 

(c) subject to any rules, refer it for dis- 
posal to an arbitrator or arbitrators appointed 
in this behalf by the State Government. 

(2) Subject to any rules, the Registrar may 
withdraw any reference transferred or refer- 
red under clauses (b) and (c) of sub-sec- 
tion (1) and decide it himself under clause (a) 
of that sub-section ‘ or transfer or refer it 
again under clause (b) or (c) of that sub-sec- 
tion to another person exercising the powers 
of Registrar, or to an arbitrator or arbitra- 
tors other than those to whom the reference 
was originally’ transferred or referred. 

(3) The Registrar, a person exercising the 
powers of the Registrar under this section, or 
an arbitrator or arbitrators deciding a dis- 
pute under this section, shall have power^ to 
order the e.xpenses incurred in determining 
such dispute to be paid out of the funds of 
the society or by such party or parties to the 
dispute as be or they may think fit. 

Mr. hiohanty, learned Counsel for the peti- 
tioner contends that throughout the Act a 
distinction has been made between the Re- 
gistrar and the persons authorised by the 
Slate Government to exercise the powers of 
a Registrar, In view of the fact Ihat^thcso 
two authorities, namely, the “Registrar and 
“persons authorised to exercise tlie powers of 
a Registrar" appear in the same Chapter of 
the Statute, one authority cannot be equated 
to llie other and a distinction must- necessa- 


ijly be maintained between the two. He 
seeks to place reliance for this argument of 
his on a decision of their Lord.ships of the 
Supreme Court in AIR 1956 SC 35, (Mem- 
ber, Board of Rex'enue v. A. P. Benthall). It 
has been stated therein by their Lordships: 

“IVhen two words of different import are 
used in a statute in two consecutive provi- 
sions, it would be difficult to maintain tliat 
they are used in the same sense, and the 
conclusion must follow that die expression 
‘distinct matters’ in Section 5 and ‘descrip- 
tions’ in Section 6 have different connota- 
tions.” . 

Mr. Mohanty contends that though Rules 
have not been framed imposing restrictions 
upon delegation as we are required to put a 
harmonious constniction on the provisions 
contained in the different Sections of the 
Statute by necessary implication it would 
follow that the State Government had no 
jurisdiction to confer powers on persons ap- 
pointed to assist the Regi.strar in such man- 
ner that the two terms would in fact stand 
equated. 

11. Historically it is an undisputed posi- 
tion that until the notification of 28-2-1956 
there had been no conferment of the Regis- 
trar’s powers under Chapter IX on any per- 
son appointed to assist him. Tlierefore when 
it was challenged before this Court that the 
provisions of Section 133 of the Act by 
which restriction has been imposed on ap- 
pearance of parties through counsel were 
unconstitutional in AIR 1958 Orissa 217, 
(Bharat Naik v. Co-op. Societies, Cuttack). 
Narasimham, J. has stated: 

"Moreover, it seems a reasonable classifica- 
tion to divide into two groups the autliori- 
ti'es who may exercise powers under the Ac^ 
the higher group consisting of the Registrar, 
the State Government, the Collector and the 
Board of Revenue, and the lower group con- 
sisting of other officers exercising the powers 
of Registrar, liquidator, arbitrator or body of 
arbitrators, etc. Before the former authori- 
ties tliere is no deprivation of the right of 
a party to be represented by a legal practi- 
tioner. It is only before the latter authori- 
ties that a party' is deprived of the right of 
appearing through a legal practitioner. 

If the Legislature thought that before the 
lower authorities the main questions to bo 
decided may not generally involve difficult 
questions of law, but only ascertainment of 
facts and that for that purpose there would 
be no need for any legal practitioners to as- 
sist the party', it will be difficult to hold that 
the distinction made between these groups of 
authorities is unreasonable. Moreover, every 
order passed by any of tire lower authorities 
is subject to appeal to the Registrar before 
whom a legal practitioner may appear as of 
right. ’The absence of any rule for the guid- 
ance of the Registrar while making an order 
of transfer under Section 73 of the Act vnll 
not affect the constitutionality of that provi- 
sion. It is expected that while making orders 
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of transfer the Registrar would Erst of all 
consider the questions invoU-ed in the case 
the competence of the transferee officer to 
decide those questions and then transfer only 
those cases s%here, in h:s opinion, the aid of 
a legal practitioner will not be required, before 
those lower authonties.” 

The reasoning oven by the Diidsion Bendi 
in the aforesaid decision is not relevant to 
resolve the dispute before us. It is quite 
possible that in view of the present delega- 
tions by which the powers entrusted to the 
Registrar under the Act have now been con- 
ferred on his subordinates, the reasoning 
given to negative the contentions raised 
before the Division Bench may not be justi- 
fied. We, however, do not propose to ex- 
press any final opinion on that point. Suffice 
it to say that the aforesaid authonty is not 
relevant for our purpose except to the extent 
that it notices the fact that until then it was 
only the Registrar who was receiving the dis- 
putes. 

12. The scheme contained in Chapter IX 
of the Act in regard to receipt of disputes as 
also for settlement of disputes seems to have 
been simJar in the corresponding Statutes in 
the States of Bihar, Delhi. Madras, Punjab 
and Kerala. In the material Sections in the 
Statutes in vogue in those States the speci- 
fied disputes are required to be referred to 
the Regutrar and the Registrar is also autho- 
rised either to dispose of the disputes him- 
self or refer the same for disposal to persons 
exercising the powers of a Registrar in that 
behalf Provisions similar to the ones con- 
tained In Section S of the Act are also con- 
tained in (hose Statutes. 

13. Mr. ^^oha^ty contends that the pro- 
visions in the Statute are so drafted that 
there is enough room for the vievv that had 
been taken by us in the earlier decision. 
Possibly there is some force in that conten- 
tion. But once the Statute authorises the 
State Government by notification in the 
gazette to confer those powers which have 
been entrusted to the Registrar under the 
Statute on the persons appointed to assist 
him and such notifications have been duly 
made, we cannot take the view that the 
powers which were entrusted to the Re^ns- 
tmr under Sections 71 and 73 of the Act 
cannot be exercised by the Assistant Regis- 
trar or any other persons so authorised. It 
was open to Government not to confer the 
powers of the Registrar under Section 71 of 
die Act on the .Assistant Registrar and au- 
Uioris? tlie persons appointed to assist the 
Recistrar only for the purges of settlemcRt 
of disputes nriclcr Section 73 of the Act. In 
that esentnahtv all disputes were bound to 
^ referred mfv to the Registrar and the 
R<-CL'fnir coni.? decide the dispute himself or 

E ^-vnsfer tlirm for disposal under clause (b) or 
I of sub-scction (I) of Section 73 of the 
:t. There is. hcnvevfr, no restriction on the 
-iferment of th<* power exercisable bv the 
iRegistrar under Section 71 (1) oa the per- 


sons appointed to assist him , and once such] 
conferment k made in the manner indicated 
by the Statute objection cannot be taken to 
such conferment. In view of the clear piovi-i 
sions made in the Statute and in the face of 
the nohfication in question the only conclu- 
sion that can reasonably flow would be to 
hold that a dispute can also be referred to 
a person who has been authorised by notifi- 
cation to exercise the powers of the Regis- 
trar under Section 71 (1) of the AcL 

14. A challenge to the notification was 
also attempted to be thrown oa the ground 
that care has not been takm by the State 
Government to delegate the powers of the 
Registrar to his subordiiutes in a manner 
which would keep the spirit of the Statute 
intact It was also canvassed that if full effect 
is given to the notification it would lead to 
uncertainty of juiisdictjon and the self same 
dispute may be referred to either the Regis- 
bar or an authority subordinate to him. The. 
learned Government Advocate brought tol 
our notice the conditions indicated in the con-] 
ferment of powers in the notification. A^ 
broad distinction b^ been maintained in m^; 
ing the conferment of powers; disputes which, 
arise between institutions whose area of 
ration is State-wide have been reserved for 
authorities having State-wide jurkdlctiral 
namely, the Additional Registrar and the 
joint Registrar; disputes aiisinc in relation to 
societies having limited area of operation but 
be>-ond the local limits of circles have been 
reserved for the Deputy Registrars whose 
jurisdiction is in relation to ranges and the 
other disputes which are limited within the 
circles have been assigned to the Assistant 
Registrars. A dispute which is. however. «- 
tertainable by the Assistant Registrar being 
a disnule covered vrithin the circle would 
also be maintaimble before the Registrar 
direct unless a provision similar to the one 
made under Section 15, Civil Procedure 
Code which prescribes, ■ 

"Every suit shall be iastihited in the Cenfft 
of Alvi Invest to try it’ 

is also made either in tne Rules or in the 
notification or k indicated in the notification 
as a condition. Unless such a provision ^ 
made there may be some scope for amhi- 
piity, but that bv itself would not be s 
ground to resolve the dispute in favour of 
the petitioner. 

' 15. Oa the aforesaid analysis we srould' 
hold th.nt bv virtue of the notifientinn under] 
Section 8 <2) of the Act the State Govei^] 
ment hasre jurisdiction to ' confer all th®, 
possers which have been entrusted by 
Statute to the Registrar upon persons ap*' 
pointed under subjection fl) of S'vrtiorr 8 m 
the Act to assist the Repsfrar. In view m 
such notification and authorisation the 
Dep'rty Registrar in the earlier case hy* 
rukdicticn to entertain the dispute directly 
thoneh the dispute had not been referred by 
the Registrar. On the aforesaid conc!nsit«i 
cf ours, the answer would necessarily be that 



1970 


D. Pradhan v. B. Pradhan (R. 

the said point had not been correctly decid- 
ed in the earlier case. 

16. This matter 'wdU now go baclc for dis- 
posal on merits by the Division Bench. We 
do not propose to make any order as to 
costs of this reference. 

G. K. MISRA, C. J.:— 17. I agree. 

RAY, J.:— 18. I agree. 

Reference answered. 


AIR 1970 ORISSA 231 (V 57 C 70) 

R. N. MISRA, J. 

Debarchan Pradhan and others, Appellants 
V. Bhagirathi Pradhan and others. Respon- 
dents. 

Second Appeal No. 537 of 1965, D/- 16- 
12-1969, from order of Sub-J., Dhenkanal, 
DA 7-8-1965. 

Civil P C. (1908), Order 2, Rule 2 -- Suit 
for partition by co-sharer — No obfection 
taken by defendant for partial partition — 
Subsequent suit for partition of certain pro- 
perty left out in earlier suit on ground that 
existence of this property was not known to 
plaintiff was not barred by Order 2, Rule 2. 
AIR 1964 Andh Pra 124 & AIR 1960 Pat 
76, Rel. on. , (Para 13) 

Cases Referred: Chronological Paras 

(1966) 8 Orissa J D 26, Union of 
India v. Iswar Sahu Hadibandhu 
Sahu 9 

(1964) AIR 1964 Andh Pra 124 
(V 51) = (1963) 2 Andh LT 418, 
Venkatasubbamma v. Venkata Subba- 
mma 18 

(1960) AIR 1960 Pat 76 (V 47) = 

Sm. Jasoda Kumari Sewani v. Sm. 
Satyabhama Sewani 12 

(1954) AIR 1954 SC 352 (V 41) = 

1955 SCR 99, Shankar Sitaram v. 
Balkrishna Sitaram 9 

(1954) AIR 1954 Raj 269 (V 41) = 

ILR (1954) 4 Raj 423, Sambhudutt 
V. Srinarain 10 

(1949) AIR 1949 PC 78 (V 36) = 

75 Ind App 121, Mohammad Khalil 
Khan V. Mahbub Ali Mian 8 

S. Mohanty, for Appellants; S. C, Maha- 
patra, for Respondents. 

R. N. MISRA, J.: — This is an appeal by 
the plaintiffs (the original plaintiff having 
died, his legal representatives) in a suit for 
declaration that the sale deed dated 27-9- 
1958 executed by defendant No. 1 in favour 
of defendants 4 and 5 is fraudulent and does 
not confer title on the transferees. Their 
claim was accepted by the trial Court, but 
has been negatived by the lower appellate 
court. Hence the plaintiffs are in second ap- 
peal against the reversing judgment. 

EN/EN/C398/70/VSS/C 
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2. A short genealogy would be useful to 
mdicate the mutual relationship of the par- 
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Ananta Aehuia Adwaita 

D. 2 (Plaintiff) (D 3) 

— Jasoda — Duhita 

(D 4) (D. 6) 

The suit property is claimed to be the joint 
family property of the plaintiffs and defend- 
ants 1 to 3. In 1948, the defend- 
ant No. 1 executed a will with the ill motive 
of bequeathing all the properties to defend- 
ants 2 and 3. The plaintiff instituted 

T.S.2/49 for partition of the ancestral lands 
located at Angapada. That suit was decreed 
and the decree was affirmed even by this 
Court. On the plea that the properties now 
in the suit which are located at village 
Turada are also the joint family properties 
and have been left out of partition on the 
earlier occasion, the present suit has been 
filed. It is claimed that on 27-9-1958 the 
defendant No. 1 executed the sale deed for 
the suit land in favour of defendants 4 and 5 
which is a void transaction. The plaintiffs 
claim that they have their l/4tli interest in 
the suit lands. 

3. The defence of defendants 1, 2 and 3 
jointly is that the suit is barred both under 
Section 11 and under Order 2, Rule 2, Civil 
Procedure Code. The suit property is not 
the joint family property', but it is the self- 
acquired property of defendant No. 1. The 
plaintiff is not in possession of this property 
for more than 12 years and as such his pre- 
sent suit is barred by limitation. 

4. The learned trial Judge came to hold 
that the suit lands were ancestral joint family 
property; the suit was not barred under Sec- 
tion 11 nor under Order 2, Rule 2, Civnl 
Procedure Code; the siiit was also not bad 
on the theory of partial partition. He fur- 
ther found that the sale deed dated 27-9- 
1958 in favour of defendants 4 and 5 xxxis 
not binding on the plaintiffs and he accord- 
ingly decreed the suit. 

5. On appeal by the defendants, the learn- 
ed appellate Judge affirmed the findings of 
the trial Court that the suit land was the 
joint family property. He further found that 
the property under Ext. 8 was the self-ac- 
quisition of Achuta and xvas not liable for 
partition. He, however, came to find that 
the suit was barred under Order 2, Rule 2, 
Civil Procedure Code and was also barred 
by limitation. 

6. In view of the concurrent finding in 
the courts below that the property is the 
joint property and in view of the admitted 
status of the plaintiff as a co-sharer, normally 
relief of partition could be emmted. 

7. The only stumbling block in the way 
in the opinion of the lower appellate Court 
is that the present claim is barred under 
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Order 2, Rule 2, Civil Procedure Code. The 
single point for determination in the second 
appeal, therefore, is as to whether the pre* 
sent daim for partition is barred under 
Order 2, Rule 2, Civil Procedure Code. 
Order 2, Rule 2, Civil Procedure Coda reads 
ttus: 

(1) Every suit shall include the whole of 
the claim which the plaintiff is entitled to 
make in respect of the cause of action but 
a plaintiff may relinquish any portion of his 
clmm in order to bring the suit within the 
furisdictioo of any Court. 

(2) Where a plaintiff omits to sue in res* 
ped of, or intentionally relinquishes, aw 
portion of his claim , he shall not afterwanii 
sue in respect of the portion omitted or re- 
linquished. 

(3) A person entitled to more than one re- 
lief in respect of the same cause of action 
may sue for all or any of such reliefe. but 
if be omits, except with the leave of the 
Court to sue for all such reliefs, he shall 
not afterwards sue for any relief so omitted. 

Explanation: * 

8. In a suit for partition in respect of a 
eo-sbarer and in respect of a coparcener a 
distinction In law has always been maintain- 
ed. For a coparcener who seeks to separate 
himself from the hitherto joint corpus the 
cause of action arises in resp^t of tho entire 
Joint property at a single point of time while 
IS respect ot a co-sharer joint tenant it may 
arise at different points ot time in respect of 
different Items of property. Their Lordslu'ps 
of the Judidal Committee examined the scope 
of Order 2, Rule 2, Civil Procedure Code at 
considerable length in the case of Moham- 
mad Khalil Khan v. Mahbub Ali Mian. AIR 
1949 PC 78. Sir Madhavan Nair, J., speaiSng 
on behalf of the Board summarised the prin- 
dple thus: 

“The principles laid down in the cases thus 
far discussed may be thus summarised: 

(1) The correct test in cases falling under 
Order R“l® 2, is “whether the claim fa the 
new suit is in fact founded upon a cause of 
action distinct from that which was the 
foundation for the former suit.* 

(2) The cause of action means every fact 
which will be necessary for the plaintiff to 
prove if traversed in order to support his 
right to the Judgment, 

(3) If the evidence to support the two 
claims is different, then the causes of action 
are also different. 

(4) The causes of action in the two softs 
may be considered to be the same if in sub- 
stance they are identical. 

(5) The cause of action has no relation 
whatever to the defence that may be set up 
by the defendant nor does it depend upon 
tho character of the relief prayw for by 

the plaintiff. It refers to the media 

upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour." 

0. Their Lordships of the Supreme Coart 
examined the tcc^ of sub-rule (3) of 


Older 2, Gvil Procedure Gide in the case of 
Shankar Sitaium v. Balkrislma Sitaram. AIR 
1954 SC S52. They dismissed the action in 
the said case bolding that it was barred under 
the said sub-rule as (he plaintiff had omitted 
to sue for a relief which was available to him 
when the suit in respect of the other items 
of claim had been fled on an earlier occa- 
sion. My Lord, the present Chief Justice 
had also occasion to consider the applicability 
of Order 2. Rule 2, C. P. C. in the case ol 
Union of India represented by the General 
Manager, South Eastern Rly. v. Iswar Sahu 
Hadjbandhu Sahu, (1966) 8 O J D 26 and 
refemng to the position indicated in the 
aforesaid decision of the Privy Council, held 
on the facts of that case that the subseouent 
claim was barred under Order 2, Rule 2, 
C. P. C. 

10. A claim in respect of certain joint 
family property for partition directly came 
up for decision in some cases. Examining 
the appbeabiLty of Order 2. Rule 2, C. P. C. 
as a bar for a subsequent claim for partition 
in respect of certain property left out in Ae 
earher suit. Chief Jastico Wanchoo in a Divi- 
sion Bench case rroorted in A, I. R- 1954 
Raj 269 indicated the law to be thus^— 

“The reason why in the ease of partition 
between coparceners all the property must 
be thrown in the hotchpot cxc^t for certain 
well-recognised exceptions is that where a 
member of a joint Hindu family ww 
broke up the joint status, wants the 
Joint family property to be divided, 
the cause ol action arises at one 
time, and ho roust therefore include every 
Item of pmpeTty in the suit. But in the 
of tenants-iD-common, it is not necessary that 
the cause of action for partition of every 
item of the property which Ls held in com- 
mon must arise at tiie same time. Therefore, 
ft may be possible in cases of co-tenants that 
a suit may lie for one item of property at 
one time and for another item at another 
time. 

I r I X X 

It is clear, therefore, that in the case 
fenants-in-common it is not essential that all 
the property held in common should 
brou^t into hotchpot though it is desirablo 
that as far as iwssible, in order to avoid 
multiplicity of suits, all the property sKoiJd 
be included in one suit. It is, however, for 
the Court in each case to decide whether 
the case is of suci a nature that the plain- 
tiff should bo ordered to include the rernain- 
ing property also in the suit for division, 
providea of course the property Is within tho 
Jurisdiction of the Court in case it is immo- 
vable property. But the suit, in our opin- 
ion, cannot be thrown out on the mere 
pound that all the property which is capa- 
ble of partition was not induded*. 

11. Admittedly in the present case 
Qnestion of partial partition was not raised 
in the earlier litigahon. Title Suit No. 2/49 
and tVar suit was entertained for disposal on 
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merit. If.it had. heen contended that some 
other properties were left out, it was quite 
ossible that action would have been taken 
y the present plaintiff who .was also plain- 
tiff in the said suit to have the disputed 
property included in the hotchpot. 

12. A similar question in a suit for parti- 
tion arose for determination in a Patna case. 
Eaj Kishore Prasad, jf., in the case of Sm. 
Jasoda Kumari Sewani v. Sm. Satj'abhama 
Sewani, AIR 1960 Pat 76, after examining 
the law apphcable to a case of this type 
held: 

“ it is manifest that, after a de- 

cree has been passed in a suit for partition 
of the joint family property, a subsequent 
suit for partition may be brought in res- 
pect of any portion of that property which, 
by mistake, or inadvertence, or due to igno- 
rance or to oversight, or By consent of the 
co-owners, was omitted in the former suit, 
and if no objection is taken by the party con- 
cerned to a partial partition, the subsequent 
suit for partition of the portion of the pro- 
perty so left out and still held in joint pos- 
session, would be maintainable. If by mis- 
take, or the hke, acting innocently and fairly, 
a partition of a portion only of their estate 
has been made, whether by order of the 
Court or otherwise there is no reason why the 
Court should not grant a division of the re- 
mainder at the instance of one or more of 
the co-owners. In such a case, there could 
be no omission to sue within the meaning of 
Rule 2 of Order 2 of the Code.” 

13. In a more recent case deahhg with 
thi'; aspect of the matter, in the case of Ven- 
katasubbamma v. Venkata Subbamma, AIR 
1964 Andh Pra 124, Jaganmohan Reddy, J., 
(as he then was) considered many authorities 
and ultimately held that a suit would lie in 
almost similar circumstances as in ffre pre- 
sent case. Keeping in view the legal'position 
as indicated above I would hold that the pre- 
sent claim w'as not hit by Order 2, Rule 2, 
Civil Procedure Code. The learned appel- 
late Judge has indicated no material to sup- 
port his finding that the plaintiff intentionally 
did not include the suit land in his previous 
partition suit. On the other hand, the learn- 
ed appellate Judge has stated: 

‘It shall be deemed that the plaintiff inten- 
tionally did not include.” 

There could he no scope to arrive at a find- 
ing by speculation or by drawing an infer- 
ence from mere fact that on the earlier oc- 
casion, this item had been left out in the 
hotchpot in the partition. The learned ap- 
pellate Judge came to his conclusions on a 
wrong basis of the legal position and as such 
his conclusions were also vitiated. I would 
hold in view of the concurrent finding that 
the property had been acauired from the 
joint family funds, and the plaintiffs’ present 
claim is entitled to succeed. The fact that 
the defendant on the earlier occasion had not 
raised the plea that the present suit property 
had been left out from the hotchpot, the as- 


sertiou of the plaintifiFs in the present case 
that the existenpe of this property as a joint 
family asset svas not Icnown to him and the 
legal position that such a suit in certain cir- 
cumstances is maintainable lead me to accept 
the claim of the plaintiffs in this case. Mere 
failure of existence of this property would 
not bring the case within the bar provided 
under Order 2, Rule 2, Civil Procedure Code. 
It is qm'te possible that the plaintiff on the 
earlier occasion did not have materials to find 
tliat this was a property which had been ac- 
quired out of joint family nucleus. Subse- 
quently he came to find that this was acquir- 
ed out of joint family nucleus and was, there- 
fore, partible. More or less that is his case 
now. I would therefore vacate the judg- 
ment of the lower appellate Court and re- 
store that of the trial Court and hold that 
the plaintiffs are entitled to their claim of 
l/4th share in the suit property. 

14.' The appeal succeeds and is allowed. 
Since this is a suit for partition, I v^ould 
direct both the parties to bear their o\vn 
costs up to this stage. 

Appeal allowed. 


AIR 1970 ORISSA 233 (V 57 C 77) 

G. K. MISRA, C. J. AND R. N. MISRA, J. 

Ram Kumar Jhunjhunwala, Petitioner v. 
State of Orissa and another. Opposite Par- 
ties. 

O. J. C. No. 357 of 196,6, D/- 25-9-1969. 

Land Acquisition Act (1894), Section 6 — 
Notification by State Government under — 
Notification issued in pursuance of request 
made by mimicipal authorities — Municipal 
authorities requiring tlie land for the purpose 
of constructing road to Unk up some plots 
with nearby municipal road Acquisition 
is for pubh'c pmpose. 

Where, the municipal authorities, in exer- 
sice of their powers under Section 235 
of Orissa Municipal Act, requested the State 
Government to make acquisition of certain 
land for the purpose of constructing a road 
to link up some plots with the nearby muni- 
cipal road and thereby provide a convenient 
outlet to tlie inhabitants of that area, then, 
a notification by State Government under Sec- 
tion 6^ in pursuance of that request, declar- 
ing the acquisition to be for a public pm-- 
pose is justified. AIR 1960 J and K 78 & 
AIR 1965 SC 646, Disting. (Para 10) 

The construction of the road does not 
bring in a benefit limited to any particular 
individual. As the ownership of the road 
when laid is to vest in municipality, the 
road will be the property of the municipa- 
L’ty and wall be available to be used by all 
the members of the public as of right and 
without any restriction. The persons living 
in the area are not a few individuals, but 
they are a section of the public at large and 
it is not only they but all persons who in- 
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Order 2, Rule 2, Civil Procedure Code. The 
single point for determination in the second 
appeal, therefore, is as to whether the pre* 
sent claim for partition is barred trader 
Order 2, Rule 2, Civil Procedure Code. 
Order 2, Rule 2, Civil Procedure Code reads 
thus: 

(1) Every suit shall include -the whole of 
the claim which the plaintiff is entitled to 
make in respect of the cause of action but 
a plaintiff may relinquish any portion of his 
rlq{m in order to bring the suit within the 
Jurisdiction of any Court. 

(2) \Vhere a plaintiff omits to sue in res* 
pert of, or intentionally relinquishes, any 
portion of his claim, be shall not afterwards 
sue in respect of the portion omitted or re- 
linquished. 

(3) A person entitled to more one re- 
her in respect of the same cause of action 
may sue for an or any of such reliefe. but 
if he omits, except with the leave of the 
Court, to sue for all such reliefs, he shall 
not afterwards sue for any relief so omitted. 

Explanabon: 

8. In a suit for partition in respect of a 
co-sharer and in respect of a coparcener a 
distinction in law hii always been maintaiD* 
ed- For a coparcener who seeks to separate 
himself from the hitherto Joint corpus the 
cause of action arises in respe c t of the entire 
loint property at a single point of time while 
In respect of a co-sharer joint tenant it may 
arise at different points oi time to respect m 
different items of proper^. Their Lordships 
of the Judicial Committee examined (he scope 
of Order 2. Rule 2, Civil Procedure Code at 
considerable length in the case of Moham- 
mad Khalil Khan v. Mahbub Ali Mian, AIR 
1949 PC 78. Sir Madhavan Nair, J., speaking 
on behalf of the Board summarise the prin- 
a'ple thus: 

"The principles laid down la the cases thus 
far discussed may be thus summarised: 

(1) The correct test in cases falling under 
Order 2. Rule 2, is “whether the claim in the 
new suit is in fact founded upon a cause of 
action distinct from that which was the 
foundation for the former suit." 

(2) The cause of action means every fact 
which will be necessary for the plaintiff to 
prove if traversed in order to support his 
light to the Judgment. 

(3) If the evidence to support the two 
claims is different, then the causes of action 
are also different. 

(4) The causes of acdon in the two suits 
may be considered to be the same if in sub- 
stance they are identical, 

(5) The cause of action has no relation 
whatever to the defence that may be set op 
by the defendant nor does it depend upon 
the character of the relief prayrf for by 

the plaintiff. It refers to the media 

npOT which the plaintiff asks the Court to 
arrive at a conclusion in his favour." 

0. Their Lordships of the Supreme Court 
examined the scope of sub-rule {3} of 


Order 2, Civil Procedure Code fa the case of 
Shankar Sitaram v. Balkrishna Silararn, AIR 
1954 SC 852. They dismissed the action in 
&e said case holding that it was barred under 
the said sub-rule as (he plaintiff had omitted 
to sue for a relief which was available to him 
when the suit in respect of the other items 
of claim had been med on an earlier occa- 
sion. My Lord, the present Chief Justice 
had also occasion to consider the applicability 
of Order 2. Rule 2, C. P. C. in me case of 
Union of India represented by the General 
Manager, South Extern Rly. v. Iswar Saha 
Hadib^ilhu Sahu, (1966) 8 O J D 26 and 
referring to the position indicated in the 
aforesaid decision of the Privy Council, held 
on the farts of that case that the subseauent 
claim was barred under Order 2, Rule 2, 
C. P. C, 

10. A claim fn respect of certain Joint 
family property for partition directly came 
up for decision in some cases. 
the anplicabiLty of Order 2. Rule 2, C. P. C. 
as a bar for a subsequent claim for parfb'on 
in respect of certain property left out in the 
earlier suit. Chief Justice Wanchoo in a Diw- 
sion Bench case rt^rted in A. L R. 19o4 
Raj 269 indicated the law to be thus:— 

“Ibe reason why in the case of partitioii 
between coparceners all the property roust 
be thrown in the hotchpot eic^t for certain 
well-recognised exceptions is that where a 
member of a joint Hindu family who 
broke up the joint status, wants the 
Joint fa^y property to be divided, 
the cause of action arises at one 
time, and he must therefore include every 
item of property in the suit. But in the 
of tenants-in-common, it is not necessary that 
the cause of action for nartition of every 
item of the property widen is held in rom- 
mon must arise at the same time. Thcrefi^ 
it may be possible in cases of co-tenants that 
a suit may lie for one item of property at 
one time and for another item at another 
time. 

* ^ * J 

It is clear, therefore, that in the case rt 
tenants-in-common it is not essential that ^ 
the property held in common should 
brou^t into hotchpot though it is desirabio 
that as far as possible, in order to avoid 
multiplicity of suits, ^ the property shodd 
be includra in one suit. It is. however, for 
the Court in each case to decide whether 
the case is of such a nature that the plain- 
tiff should be ordered to include the remam- 
Ing property also in the suit for divisii^ 
prtmdea of course the property is within the 
jurisdiction of the Court in case it is iimno* 
vable property. But the suit, in our opin- 
ion, cannot be flirown out on the mere 

S ound that all the property which is capa- 
e of partition was not included". 

II. Admittedly in the present ease Uw 
question of partial partition was not raised 
in the earh'er litigation. Title Suit No. 2/49 
and that suit was entertained for disposal on 
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merit, If.it had been contended that some 
other properties were left out, it was quite 
ossible that action would have been t^en 
y the present plaintiS who .was also plain- 
tiff in the saici suit to have the disputed 
property included in the hotchpot 

12. A similar question in a suit for parti- 
tion arose for determination in a Patna case, 
Raj Kishore Prasad, J,, in the case of Sm. 
Jasoda Kumari Sewani v. Sm. Satj’abhama 
Sewani, AIR 1960 Pat 76, after examining 
the law applicable to a case of this type 
held: 

“ it is manifest that, after a de- 

cree has been passed in a suit for partition 
of the joint family propertj% a subsequent 
siiit for partition’ may be brought in res- 
ect of any portion of that property which, 
y mistake, or inadvertence, or due to igno- 
rance or to oversight, or by consent of the 
co-owners, was omitted in the former suit, 
and if no objection is taken by the party con- 
cerned to a partiaf partffion, the suhsequenf 
suit for partition of the portion of the pro- 
perty so left out and still held in joint pos- 
session, would be maintainable. Ir by mis- 
talce, or the like, acting innocently and fairly, 
a partition of a portion only of their estate 
has been made, whether by order of the 
Court or otherwise there is no reason why the 
Court should not grant a division of the re- 
mainder at the instance of one or more of 
the co-owners. In such a case, tliere could 
be no omission to sue within the meaning of 
Rule 2 of Order 2 of the Code.” 

IS. In a more recent case dealing with 
this aspect of the matter, in the case of Ven- 
Icatasubbamma v. Venkata Subbamma, AIR 
1964 Andh Pra 124, Jaganmohan Reddy, J., 
(as he then was) considered many authorities 
and ultimately held that a suit would lie in 
almost similar circumstances as in Ae pre- 
sent case. Keeping in view the legal position 
as indicated above I would hold that the pre- 
sent claim was not hit by Order 2, Rule 2, 
Civil Procedure Code. The learned appel- 
late Judge has indicated no materia! to sup- 
port his finding tliat the plaintiff intentionally 
did not include the suit land in his previous 
partition .suit. On the other hand, the learn- 
ed appellate Judge has stated: 

‘Tt shall be deemed that the plaintiff inten- 
tionally did not include.” 

There could be no scope to arrive at a find- 
ing by speculation or ny dra%ving an infer- 
ence from mere fact that on the earlier oc- 
casion, this item had been left out in the 
hotchpot in the partition. The le.amed ap>- 
peUate Judge came to his conclusions on a 
wrong basis of the legal position and as such 
his conclusions were also vitiated. I would 
hold in view of the concurrent finding that 
the property had been acouircd ^m the 
joint family funds, and the plaintiffs’ present 
claim is entitled to succeed. The fact that 
the defendant on the earlier occasion had not 
raised the plea that flie present .sriit property 
had been left out from the hotchpot, the as- 


sertion of the plaintiffs in the present case 
that the existenpe of this property as a joint 
family asset was not known to him and the 
legal position that such a suit in certain cir- 
cumstances is maintainable lead me to accept 
the claim of the plaintiffs in this case. Mere 
failure of existence of this property would 
not bring the case within the bar prorided 
under Order 2, Rule 2, Civil Procedure Code. 
It is quite possible that the plaintiff on the) 
earlier occasion did not have materials to find 
that this was a property which had been ac- 
quired out of joint family nucleus. Subse- 
quently he came to find that this was acquir- 
ed out of joint family nucleus and was, there- 
fore, partible. More or less that is his case 
now. I would therefore vacate the judg- 
ment of the lower appellate Court and re- 
store that of the trial Court and hold that 
the plaintiffs are entitled to their claim of 
l/4th share in the suit propert}'. 

_I4.' The appeal succeeds and is allowed. 
SJacs t}}Js if a suit for partition, 1 would 
direct both tlie parties to bear their own 
costs up to this stage. 

Appeal allowed. 


AIR 1970 ORISSA 233 (V 57 C 77) 

G. K. MISRA, C. J. AND R. N. MISRA, J. 

Ram Kumar Jhunjhunwala, Petitioner v. 
State of Orissa and another, Opposite Par- 
ties. 

0. J. C. No. 357 of 196.6, D/- 25-9-1969. 

Land Acquisition Act (1894), Section 6 — 
Notification by State Government under — 
Notification isstied in pursuance of request 
made by municip.il authorities — Municipal 
authorities requiring the land for the purpose 
of constructing road to link up some plots 
wth nearby municipal road i — Acquisition 
is for public purpose. 

_ ^Vhere, the municipal authorities, in excr- 
sice of tlieir powers under Section 235 
of Orissa Municipal Act, requested the State 
Government to make acquisition of certain 
land, for the purpose of constructing a road 
to link up some plots with the nearby muni- 
cipal road and thereby provide a convenient 
outlet to the inhabitants of that area, then, 
a notification by State Government under Sec- 
tion 6, in pursuance of that request, declar- 
ing the acquisition to be for a pubh'c pm*- 
pose is justified. AIR 1930 J and K 76 & 
AIR 1965 SC 646, Disting. (Para 10) 

The construction of the road does not 
bring in a benefit limited to any particul.ir 
individual. As the ovmership of the road 
when laid is to vest in municipality, the 
road will be the propertj' of the municipa- 
lity and will be available to be used by all 
the members of the public as of right and 
witliout any restriction. The persons bring 
in the area are not a few individuals, but 
they are a section of the public at large and 
it is not only the)' but all persons who in- 
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tend to come from and go to that area will 
have the advantage of the existence of the 
public way. (Paras 8, 10) 

Moreover, the notification under Section 6 
about the existence of the public purpose and 
the particular land being reciuired for the 
said purpose is conclusive ana not open to 
question. AIR 1963 SC 151, Rel. on. 

(Para 10) 

Cases Referred: Chronolo^cal Paras 

(1965) AIR 1965 SC 646 (V 52) = 

1966-1 SCI 28, State of West Bengal 
V. P. N. Talukdar 6, 7, 0 

(1963) AIR 1963 SC 151 (V 50) = 

(1963) 2 SCR 774, Somawanti v. 

State of Punjab 0 

(1962) AIR 1962 SC 764 (V 49) = 

1962 Supp (2) SCR 149. R. L. Arora 
V State of Uttar Pradesh 7 

(19S0) AIR 1960 J and K 78 (V 47)= 

Prem \ath v. State of Jammu and 
Kashmir 6 

R Mohanty, for Petitioner; Standing Coun- 
sel for Opposite Parties 

R. N. MISIhA. J.:— This is an application 
under Articles 226 and 227 of the Constitu- 
bon of India by the petitioner who is the 
recorded tenant of plot No 78 of khata No. 
107 in mouza Bisinabar, Cuttack Town. Plots 
Nos 149, 150, 151 and 153 wathm the said 
mouza are homestead plots located in the 
neighbourhood of the petitioner's land, but 
plot No 78 intercepts these plots from the 
Municipal road. A sketch map is on record 
uhich shows the location of these plots at 
the spot. Plot No. 153 located nearabout is 
a big tank whose embankment was providing 
a arcuitous approach from another munici- 
pal road to these plots from a different side. 

The owners of these homestead plots who 
are quite a number of people approached the 
municipal authorities of Cuttack for con- 
struction of a road to link up these plots 
with the nearby municipal road and thereby 
provide a convenient outlet to the inhabi- 
tants of this area. The Municipal authori- 
ties decided that such a road in the interests 
of the inhabitants of the area should be pro- 
vided and requested the State Govemment 
to acquire a part of the intervening Plot No. 
78 of the petitioner to accommodate this pro- 
posed link road. The State Govemment took 
action under the provisions of the Land Ac- 
quisition Act (hereinafter referred to as the 
Act) and issued a notice under Section 4 and 
invited objections under Section 5-A of the 
Act. The petitioner’s case is that he did not 
know about the notice under Section 4 and 
that for the first time he came to know about 
this acquisition when a notice under Sec- 
tion 6 of the Act dated 15-5-1965 was pub- 
lished declaring the acquisition to be for a 
public purpose. The petitioner’s further case 
IS that the acquisition is not for a public pur- 
pose and only 3 or 4 persons are the direct 
oencficiaries of this acquisition. The petj- 
lioner cannot be deprived of his property by 
the process under the Land Acquisition Art 


m order to benefit some individuals, and the 
■mere declaration under Section 6 of the Act 
that it is for a public purpose is not binding 
and cannot clothe the notification with the 
immunity that a valid notification under Seo- 
bon 6 of the Act is entitled to. Therefore, 
according to the petitioner, there is no public 
purpose and the acquisition must be quashed. 

2. On behalf of the State of Orissa a 
counter-affidavit has been filed by the Addi- 
bonal District Magistrate of Cuttack. There- 
in it has been stated as follows: — 

''From the materials on record it trans- 
pires that there was no connecting passage 
to plots Nos 149, 150. 151 and 153. As a 
lot of inconvenience and difficulties were 
being facerl for going into and coming from 
the said plots certain members of the public 
made an application to the Municipality for 
construcbon of a road at Dhobi Lane. The 
matter wa.s in due course placed before the 
Miimcinal Council and the Municipal Coun- 
cil deaded and passed a resolution that the 
construcbon of a road in that loca- 
lity svas in the interest of and for the 
benefit of the public. The resolution to that 
effect was passed by the Municipal Council 
and necessary steps were taken for the ac- 
quisition of required land for (he construc- 

non of the road. That the purpose of 

acquisition of the land was for the benefit o! 
a section of the community and it need sot 
be necessarily for the benefit of the entire 
community." 

3 . Under the scheme of the Act, acqnf- 
silions are contemplated for the State, local 
bodies and companies. Part VII provides the 
procedure for acquisition of land for com- 
panies. Section 6 which deals with the deo- 
laration that the land is required for a pub- 
lic purpose provides as follows-— 

*6 (I) Subject to the provisions of Part VII 
of this Act, xvhen the appropriate Govern- 
ment is satisfied, after considering the report 
if any. made under Section 5-A, sub-sec. (2), 
that particular land is needed for a public 
purnose, or for a Cor^any, a declaration 
shall be made to that effrct under the signa- 
ture of a Secretary to such Government or of 
some officer duly authorised to certify its 
orders: 

Provided that no such declaration shall be 
made unless the compensation to be award- 
ed for such property is to be paid by a 
Company, or wholly or partly out of public 
revenues or some fund controlled or manag- 
ed by a local authority. 

(3) The said declaration shall be condu- 
sive evidence that the land is needed for a 
public purpose or for a Company, as tho 
case may be; and, after making such decla- 
ration. the appropriate Government may ao- 
quire the land in manner hereinafter appear- 
ing.” 

4 . If the provisions of Section 6 are ana- 
lysed, it clearly follows that a distinction has 
been maintained between acquisitions for the 
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urposes of the State and local bodies on one 
and and for a company on the other. In 
Part Vn the procedure to be followed for 
making acquisition for a company is indicat- 
ed at length. The fact that there is no such 
procedure laid down in respect of an acqui- 
sition for the purposes of the State or for a 
local body clearly goes to show that for 
obvious reasons the Legislature has provided 
for a different machinery and proper safe- 
guards when the power of acquisib'on prorad- 
ed imder the Act is to be exercised for the 
benefit of the company. Sub-section (3) of 
Section 6 gives the deelarafa’on the .status of 
conclusive evidence that the land is needed 
for a public purpose when it is for the State 
or a local body. But the conclusiveness that 
is given to the declarafa'on under sub-sec- 
tion (3) in relation to the need for a company 
is not for the public purpose, but that the 
acquisition is for a company. 

The notification under Section 6 of the 
Act is as follows: — 

“Revenue and Excise Department 
Declaration 

The 15th May, 1965. 

No. 32543-L.A.260/65-Ctc-R. Mdiereas it 
appears to the Government of Orissa that 
lands are required to be taken by Govern- 
ment at the public expense for a public pur- 
pose, viz., for a road at Dhobi Lane (Buxi 
Bazar) in mou 2 :a town Bisinabar, Thana 
Cuttack No. 204, paragana Bakhrabad, dist- 
rict Cuttack, it is hereby declared that a 
piece of land measuring, more or 
less, 0.018 acre, bounded on the 
North and East — By nlot Nos. 77 p & 151 p 
South and West — By plot Nos. 77 p 69 
is required Avithin the aforesaid monza torni 
Bisinibar thana Cuttack, pargana Bakhara- 
bad, district Cuttack. 

Tliis declaration is made, under tlie prow- 
sions of Section 6 of Act I of 1S94, to all 
whom it may concern. 

A plan of the land may be inspected in the 
office of the Land Acquisition Deputy' Col- 
lector, Civil Branch, Collector, Cuttack, 

By order of the Governor 
S. Barik. 

Assistant Secretary to Government.” 

G. Mr. B. Mohanty, appearing for die 
petitioner, contends that the beneficiaries 
under this acquisition are a few individuals 
and as such it cannot be considered to be 
for the benefit of the comnuinity, .and there- 
fore there is no public purpose. Tlie notifi- 
cation under Section 6 is a colourable exer- 
cise of power and, therefore, the petitioner’s 
homestead cannot be taken away and he’ 
cannot be deprived of his properri'^ acainst 
liis volition under the cloak of a nrorceding 
under the Land Acquisition Act. In support 
of his submission he relies unon two deci- 
sions in AIR I960 J and K 78. Prem Nafli 
v. State of T. and K. .and .'\IR 1965 SC Rifi 
(State of West Bengal v. P. N. Talukdar). 
On examination we find that the c.a.se before 
the Jammu smd Kashmir High Court related 
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to an acquisition proceeding which really 
regularised certain previous illegal acts of 
the Chairman of the tovm area” committee 
of Anantanag. The Chairman had illegally 
permitted one Qadir Sulhu to raise construc- 
tion on the properties of die petitioners, and 
later on the acquisition proceedings were 
taken to acquire these lands of the peti- 
tioners on some pretext or other, but Qadir 
Suthu remained in actual possession and 
enjojunent of the land and he was never dis- 
possessed from the land as a result of the 
land acquisition proceedings. On the afore- 
said finding of fact the High Court held that 
the declaration under Section 6 was only an 
example of abuse of power and it would be 
one issue in fraud or the powers conferred 
by the provisions of the Land Acquisition 
Act. Therefore, the principles laid down in 
the said case have no bearing on the point 
under examination. 

7. In AIR 1965 SC 646 referred to above 
their Lordships were considering the case 
of acquisition for the purpose or the Bam- 
krishna Mission. They held that the Ram- 
krishna Mission is equated vnth a companj' 
being a society registered under the Societies 
Registration Act of 1860, and, therefore, an 
acquisition in its favour was required to 
satisfy the requirements of Part WI of the 
Land Acquisition Act. They referred to an 
earlier decision of their Court in AIR 1962 
SC 764, (R. L. Arora v. State of Uttar Pra- 
desh) wherein the procedural requirements 
of Part VII were e.xamined at length. 
Wanchof), J. delivering the leading Judgment 
in tlie said case said: 

“Tlierefore. though tlie words ‘public pur- 
pose’ in Sections 4 and 6 have the same 
meaning, (hey have to be read in die restrict- 
ed sense in accordance with Section 40 when 
the acquisition is for a company under Sec- 
tion 6. In one case, the nolific.alion under 
Section 6 will say that the acquisition is for 
a public purpose, in the other case the noti- 
fication will .say that it is for a company. 
The proviso to Section 6 (1) shows that where 
die acquisition is for a public purpose, the 
compen.sation has to he paid xvhoUy or part- 
ly out of public revenues or some fund con- 
trolled or managed by a local authority. 
Mfiiere however die acquisition is for a com- 
any, the compen.sation would be paid wholly 

y the company ” 

In delivering the judgment in the 1965 case 
referred ' to above Wanchno, J. reiterated the 
self-same wew and die faclual examination 
was confined to the requirements of Part \'II 
in view of the fad that the .acquisition v.as 
for the purposes of a company. Their Lord- 
ships of the Supreme Court ultimately came 
to hold that the acquisition for .st.iff quarters 
cannot be .said to be a public purpose as 

“they are meant for occupation of inrhVi- 
dual members of die staff. We cannot ac- 
cept die argiimcnt that an indiviclual mem- 
ber of the .rtaff must .also he held to a 
section of die public and therefore sLalf- 
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quarters would be useful to the public. That 
would in our opinion be reducing the idea 
of what is useful or can be used by a section 
of the public or can be used by a section 
of the public to absurchty. When we speak 
of a section of the public we must csmude 
from it an individual and what can be used 
by an individual cannot be said to be used 
by a section of the public which must al- 
ways be more than one." 

8. This decision of the Supreme Court 
cannot be applied to the facts of the present 
case in view of the fact that the acquisition 
in question is not for a company. We find 
that under Section 235 of the Orissa hluni- 
cipal Act the Municipal Council has beea 
authorised to lay out and make new public 
roads and sub-section (2} of that Sectioa 
provides: 

"Reasonable compensation sh.all be paid 
to the osvners of any land or buildings or 
part of the bmlding which are rcquuea for, 
or affected by. any such purposes." 

The municip^ authorities, in exercise of their 
Ipowers under Section 235, requested the 
■State of Orissa to make the acquisition tn 
IquestioD and after acquisition the ov^mership 
of the road when laid is to vest in the mum^ 
|cipalHy. The conslniction of the road does 
iDot bnne in a benefit limited to any parti- 
jCular individual. The road would be (he 
property of the municipality and would be 
available to be used by all the members of 
the public ai of right and without any res- 
triction. The persoas living in the area are 
not a few individuals, but they are a section 
of the public at large and it 1$ not only they 
but all persons who Intend to come from and 
go to that area would have the advantage 
of the existence of the public way. 

9. The learned Standing Counsel, appear- 
ing on behalf of the State, placed before us 
another decision of the Supreme Court in 
AIR 1963 SC 151 (Somawanti v. State of 
Punjab). In that case the acquisitioa was 
one for an industry in which the State Gov- 
ernment were interested and payment of 
compensation was also partly made by them. 
It was in fact a third class of acquisition (the 
first one being for the purpose of the State 
and the local bodies ana the second one be- 
ing for companies) where the acquisition 
was primarily for a company, but it was also 
at the same time for a public purpose and 
the whole or part of the compensation was 
to be paid out of public revenues. This as- 
pect ot the matter was also discussed in AIR 
1965 SC 646 referred to above, and in para- 
maph 9 of the judgment their Lordships up- 
held the contention that an acquisition of 
this type was also for a public purpose by 
stating as follows: — 

"In such a case though the acquisition may 
look as if it is primarily for a company it 
will be covered by that part of Section 6 
which lays down that acquisition may be 
made for a pubb’c purpose if the whole or 
part of the compensation is to be paid out 


of the public revenues or some fund control- 
led or managed by a local authority," 
Mudholkar. J., speaking for the Qjurt in AIR 
1963 SC 151 rrferred to above, said: 

"The Government has to be satisfied about 
both^the elements contained in tiie expres- 
sion “needed for a public ptiipose or a com- 
pany". Wliere it is so satisfied, it is enti- 
tled to make a declaration. Once such a 
declaration is made sub-section (3) invests it 
with conclusiveness. That conclusiveness is 
not merely regarding the fact that the Gov- 
ernment is satisfied but also with regard to 
the question that the land is reeded for a 
public purpose or is needed Jfor a company, 
as the case may be. Then again, the con- 
clusiveness must necessarily attach not merely 
to the need but also to the question whether 
the purpose is a public purpose or what is 
said to be a company is a company. Tliere 
^ 'he no need in the abstract. It must 
be a need for a ‘public purpose’ or for a 
company. As we have already slated the 
law TOrmits acquisition only when there is 
a public purpose or when the land is needed 
for a company for the purposes set out in 
Section 40 of the Act. Therefore, it would 
be uoreascmable to say that the conclusive 
ness would attach only to a need and not 
to the fact that that need is for a puhlio 
purpose or for a company. No land can be 
acquired under the Act unless the ne^ is 
for ope or the other purpose and, therefore, 
it Mrill be futile to give conclusiveness merely 
to the question of need dissociated from the 
question of public purpose or the puiposo 
of a company The Act has em- 

powered the Government to determine the 
question of the need of land for a public' 
purpose or for a company and the furisdie- 
tion conferred upon it to do so is not made 
conditional upon the existence of a collateral 
or^raneous fact. It is the existence of the 
need for a public purpose which gives juris- 
diction to the Government to make a decla- 
ration under Section 6 (1) and makes it the 
sole Judge whether there is in fact a need 
and whether the puiroso for which there 
is that need Is a public purpose. The pro- 
visions of sub-section (3) preclude a court 
from ascertaining whether cither of these in- 
gredients of the declaration exists." 


this case clearly go .. _ 

really contemplated is the laying of a public 
p.xssage. the ownership whereof is meant to 
vest in the Cuttack Municipality. The bene- 
fiaan« are the pubLc at large and not the 
3 or 4 individual owners of the plots refer- 
• u'T' “ accepted, it 

IS diffiralt to see any force in the conten- 
tions of Mr. Mohanty that the beneficiaries 
are a few individuals and, therefore, the noti- 
fication under Section 6 is not justified. We 
have already extracted the decision of the 
oupreme Court wherein it has been said that 
the xMjtificalion under Section 6 (3) about 
the existence of the public purpose and the 
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paiticiilar land being required for the said 
pxurpose is conclusive anci not open to ques- 
tion. In the circumstances, the contention 
raised by Mr. Mohanty must be negatived 
and it must be held that the notification 
imder Section 6 is for a public purpose as 
it purports to be and the- vsrit application 
has no merit. 

11. We, therefore, dismiss the writ ap- 
plication, but make no order as to costs. 

G. K. MISEA, C. J. : 12. I agree. 

Petition dismissed. 
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E. N. MISRA, J. 

Eamakrushna Mohanty, Appellant v. 
Eadhakrushna Mohanty and others. Respon- 
dents. 

Second Appeal No. 561 of 1965, D/- 25- 
11-1969, from judgment of 5th Addl. Sub. 
J., Cuttack, D/- 6-9-1965. 

(A) Civil F. C. (1908), Section 11 — Res 

judicata — Previous Rent suit imdcr Sec- 
tion 228 (1). Orissa Tenancy Act — Deci- 
sion does not b.Tr fresh suit for contribution 
when defendants in fresh suit had not parti- 
dpated in Rent suit and had no opportunity 
of facing heard and issue of fraud was not 
iinvolved in ilic former. (Para 7) 

(B) Contract Act (1872), Section G8 — 

Joint liability — Contribution, suit for — 
Joint v/rong^oers not entitled to sue for 
contribution. .AIR 1951 All 774 (FB), Dis- 
sented.; AIR 1919 Pat 165 and AIR 1936 
pat 49, Folio '.ved. (Para 9) 

(C) Civil P. C. (1908), Pre. — Precedents 

— Two consistent rulings of one High Coiut 

were preferred to one contrary F. B. ruhng 
of another High Court (Para 9) 

(D) Linutation Act (1963), Article 48 -- 
Suit for contribution — ‘A’ making deposit 
in Court for B on behalf of liimself and others 

— ‘A’ filing suit for contribution against 

others — Period of 3 years commences to 
run not from tlie date of deposit but from 
ilie date of the appropriation of the deposit 
by B. _ (Pa« 10) 

Cases Referred: Clironological Paras 

(1951) AIR 1951 AH 774 (\' 38) = 

1951 All LJ 521 (FB), Dhami Dhar 

V. Chandra Shekhar o. 8 

(1936) .ME 1936 Pat 49 (V 23) = 

ITR 15 Pat 219, Bishambhardeo 

Narayan .Singh v. Hitnarayan Singh 5, 6 
(1919) AIR 1919 Pat 165 (V 6) = 

4 Pat LJR 486, Mahabir Prasad v. 

Darbhangi Thakur 8 

(1799) 101 ER 1357 = 8 Term Rep 

ISO, Menyweather v. Nixon 8 

M. M. D.IS. for Appellant; M. Paira, H. K. 

Jena .and B. D.aeara, for Respondents. 

JUDGMENT : The plaintiff is in appeal 
against a confirming judgment of tlic learn- 
ed 5th Additional Subordinate Judge, Cuttack, 

CN/DN/B543/70/BDB/M 
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in a suit for contribution against defendants 
1 and 2. 

2. The plaintiff and defendants 1 and 2 
who are his nephews were in possession of 
a homestead land to the extent of 12 deci- 
mals. In a partition the property and rent (sic) 
was being paid to defendant no. 4 together. On 
the allegation that defendant no. 4 and defen- 
dant no. 4 (sic) filed a rent suit for recovery 
of Rs. 11.19 by way of arrears of rent while 
nothing was due and in the said rent suit 
a decree was obtained by suppressing sum- 
mons and the holding was put to sale also 
without issuing proper noHces to the plain- 
tiff who was a judgment-debtor and the 
plaintiff came to know about the auction sale 
only when it was about to be confirmed and, 
therefore, made the deposit to satisfy the 
decree, the present suit for contribution was 
filed. The plaintiff claimed recovery of 
Rs. 245.33. 

3. The defence taken by defendants 1 
and 2 was that they had paid their share 
to the plaintiff; the plaintiff was aware of 
the suit and was also in the know of the 
subsequent execution proceeding and had 
intentionally defaulted to make me payment; 
the rent suit was filed and the execution was 
taken on account of the default of the plain- 
tiff and in the circumstances the plaintiff is 
not entitled to sue for contribution. 

4. The trial court found that the default 
to pay arose out of a common wrong of all 
the parties, that is, the plaintiff and defen- 
dants 1 and 2, and in that view of the matter 
tlie plaintiff being one of the joint wong- 
doers was not entitled to sue for contribu- 
tion. The trial court also found that a major 

ortion of the claim was also barred by 

mitation on the date of the suit. On these 
findings the suit was dismissed. On appeal 
the lower appellate court affirmed tire decree 
of the trial court. The Second Appeal is 
directed against the appellate judgment. 

5. Tliree questions are raised by Mr. D.as, 
appearing for the plaintiff-appellant. They 
are: — 

(1) In view of the findings recorded by the 
Rent Suit Officer in the execution proceed- 
ing it must be held that defendants 1 and 2 
had colluded wth defendant no. 4. The 
finding in the said case being inter partes 
is res judicata for the present suit. There- 
fore, the courts below went wrong in not 
relying upon the findings of tlie Rent Suit 
Officer and accepting the same on the basis 
of res judicata. 

(2) Tlie tlicory of joint wrong-doers being 
entitled to -sue for contribution is not appli- 
cable in India as has been held by a Full 
Bench AIR 1951 All 774 (FB) Dhami Dbar v- 
Chandra Shekhar and, therefore, the trial 
court as also the court of appe.al below went 
wrong in relying upon the decision of tho 
Patna High Court in AIR 1936 Pat 49 
Bishambhardeo Narayan Singh v. Hitnarayan 
Sinch to hold that the suit was not m.aia- 
tainable. 
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(t) No part o! tKs claim in ti*e suit was 
barred by limitation and the courts below 
went wrong in negativing his chum on the 
question of hmitation. 

Each of the points needs CTamination. 

C. There is some allegation in the plaint 
that defendants 1 and 2 had coDuded with 
defendant no 4. But in the present suit 
there is absolutely no evidence to support the 
allegation of collusion. The question raised 
is tliat tiiere having been a finding recorded 
by the Rent Suit Officer in the execution 
proceeding, such fbding is available to be 
used in the present suit and the defendants 
are barred by res judicata from disputing the 
posibon. The application filed before the 
Bent Suit Officer is not before us. The said 
order of the Rent Suit Officer which has 
been exhibited in the case states that the 
appheation before him was under Secs. 227 
and 22S of the Orissa Tenancy Act. Sec- 
tion 227 admittedly would have no applica- 
tion to the facts of the case. Under See- 
b'on 228 there are two sub-scetions and sub- 
seebon (1) covers certain cases where aue- 
fon sale has to be set aside while siib-see- 
tioa (2) refers to another set of cases where 
the same relief can be obtained. The relief 
ultimately granted in the case, as that order 
would show, is that the sale was vacated on 
accepbng the entire decretal dues in satisfac- 
tion. Such an order fits in with the scheme 
of the Statute in sub-section (1) of Sec 228 
end does not comply with the requirements 
of sub-seebon (2) of Section 228 of the Orissa 
Tenancy Act. In view of the final direction 
given in the said order, it must be taken 
to be one coning within the meaning of Sec- 
Hon 228 (1) of the Act. If it was a case 
covered by Section 228 (1), the question of 
fraud had not to be gone into, and there- 
fore, cannot be said to have been in issue 
before the court for disposing of the appli- 
cabon. 

7. Then there is no evidence that the 
other two judgment-debtors, who arc defen- 
dants 1 and 2 here, were appearing before 
the Rent Suit Officer. The plaintili's case 
was that there was suppression of summoos- 
There is no other material excepting the two 
references in the order sheet to a judgment- 
debtor appearing in the proce^ing and ask- 
ing for time to pay the decretal dues. Mr. 
Das contends that since it is' the plaintifTs 
case that he for the first b'me' came to know 
about the rent suit and its execution at a 
time when the sale had taken place, referenc© 
to some judgment-debtor without specifying 
the same must be 'by necessary appheation 
refemng to either defendant no. 1 or defen- 
dant no. 2.' By this process, of elimination, 
to conclude that one of these two defendants 
lad already appeared in the rent suit or 
its execution would be drawing an inference 
not available directly from the facts and I 
would be slmv to do it. Therefore, I would 
Ihold that the matter before Rent Suit Officer 
Iwas under Section 228 (1) of the Orissa 


TenaiKiy Act and the question of fraud ot 
collusion xvas not in issue. These two defen- 
dants had not participated in the proceeding 
and until it was shown that they bad notice 
of the case it must equally be taken that 
they were not parties who had been heard 
or had been given an opportunity to be heard 
and had not availed of it and, therefore, 
any decision taken by the Rent Suit Officer 
cannot be res judicata against them. The 
first pomt nUsca by Mr. Das faQs. 

8. His next contention is that the princi- 
ple of joint wrong-doers not being entitled 
to sue for contribution is not available in 
India. The Full Bench case in AIR 1951 
All 774 refers to two Patna decisions in AIR 
1919 Pat 165, Mababir Prasad v. Darbhangi 
Thakur and AIR 1936 Pat 49 referred to 
above. Id the first case, Chief Justice Daw- 
son-Mil!cr sitting with Adami, J. held that 
the excephoo as noted above applies to 
India. They also took into considerah'on the 
case of Merryweather v. Nixon, (1799) 101 
ER 1337 and came to hold that the princi- 
ple laid down therein was applicable to India. 
In the Allahabad case while two learned 
Judges took the view that the rule svas not 
applicable to India Mr. Justice Agaiwala did 
not agree to it. 

9 . In viesv of the facts that the Patna 

High Court has consistently taken the viewi 
indicated above, I would prefer to follow 
the rule in the Patna decisions in preference 
to tliat indicated in the AllahalKia decisfon] 
and conclude that a Joint wrong-doer is not. 
entitled to sue for contribution is applicablej 
to India. In view of the finding already re-1 
corded by the courts below that the plain- 
tiff was a joint wrong-doer in not paying 
the rent due and a further finding that the 
rent was achtally due and had b^en properly 
$u«l for in the rent suit, I would hold that 
the plaintiff is not entitled to sue for contri-i 
bution. • 

10. This leads to the ultimate question 
for determination relating to hmitation. 
In viexv of the findings already re- 
cordeil. limitation is not material to be decid- 
ed. But since Mr. Das contended that there 
was no limitation I am prepared to examine 
the said question. It is admitted that a part 
of the i^iavinent was made on 15-6-60 and 
the suit was filed on 11-5-63 within 3 years 
from the date of the last payment. Mr. - 
Das’s contention is that the payment which 
the plaintiff made was only a deposit in the 
curtody of the court and until it was direct- 
ed to be appropriated and svas in fact ap- 
propriated by the auction purchaser the 
uyiney was sbll his though in the custody 
of the Court. It was open to the plaintiff 
in the present suit not to press his applica- 
tion in the rent execution proceeding and 
on !«s withdrawdng the appljcation in the 
said execution proceeding tne money was 
available to be refunded to him. There cani 
be no dispute to such a position, Thercfore.l 
until there was actual appropriation the gues-l 



1970 Csrtificato OScer v. Kashiri Cfaand (R. N. Misra J.) (Prs. 10-ll)-[Prs. 1-4] Ori. £39 


tion of limitation cannot be raised. Since 
the order of appropriation was made on 15-6- 
60 only and the suit is within 3 years from 
that date, the question of limitation must 
be decided in favour of the plaintiff. Tlie 
courts below went WTong in holding that the 
suit was out of time. 

11. On the aforesaid analysis, there is no 
merit in the Second Appeal and the suit has 
been rightly dismissed in the courts below. 
The Second Appeal is dismissed. Parties 
will bear their own costs throughout. 

Leave to appeal, as prayed for, is refused. 

Appeal dismissed. 
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R. N. MISRA, J. 

Certificate Officer, Berhanpur and another. 
Appellants v. Kastiui Chand Malu and an- 
other, Respondents. 

Second Appeal No. 562 of 1965, D/- 12- 
12-1969, from order of Addl. Sub. J., Ber- 
hampur, D/- 21-8-1965. 

(A) Civil P. C. (1908), Sec. 80 — Notice 

— Is condition precedent for maintainability 
of suit even for injunction. AIR 1966 SC 
1068,. Rel. on. (Para 6) 

(B) Civil P. C.. (1908), Order 23, Rule 1 

(2) (b) — Withdrawal of suit — Want of 
notice under Section 80, Chil P. C. is a 
technical defect, and plaintiff ought to be 
allowed to withdraw suit •with permission for 
a fresh suit (Para 6) 

Cases Referred : Chronolo.gical Paras 

(1966) AIR 1966 SC 1068 (V 53) = 

(1966) 1 SCR 986, Sawai Singhai 
v. Union of India 5 

(1963) AIR 1963 Andh Pra 164 (V 50) = 
(1962) 2 Andh MTl 234, Hussain 
Ali Mirza v. State of Andhra Pra- 
desh d 

(1960) AIR 1960 Pat 530 fV 47) = 

1960 BLJE 432, State of Bihar v. 
Raghunandan Singh 4, 6 

(1927) AIR 1927 PC 176 (V 14) = 

54 Ind App 338, Bhagchand Daga- 
dusa v. Secy, of State 5 

Addl. Standing Counsel, for Appellants; 
S. C. Roy, for Respondents. 

JUDGMENT: Defendants 1 and 2, vffio 
are the Certificate Officer and the State 
of Orissa represented by the Collector of 
Ganjam, are the appellants in this appeal 
against a reversing judgment of the learned 
Additional .Subordinate Judge, Berh.ampur, in 
a .suit for declaration that the certificate pro- 
ceedings for recovery of arrears of sales tax 
dues which are being prassed by defendai^ 
no. 1 arc illegal and not in conformity with 
die pro-vi.sions of the Madras Rcvemie Re- 
covery Act, 1859 and for further relief for 
permanent injunction. 

2. As it appears, the plaintiff, one Rama- 
deen defendant no. 3 and another Giridhari- 
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lal Malu, not a pa^-- to the present suit, 
were partners of a firm known as Reedkaran 
Ramadin wffiich was registered firm under 
the Indian Partnership Act, 1932. The finn 
came to be dissolved ivith effect from 15-5- 
56. Defendant no. 3 had undertaken to pay 
up the liability of sales tax and other public 
dues upto the date of dissolution. Bulk of 
the amount of sales tax as demanded have 
been pajd, but the outstanding amount of 
Rs. 18,277.-50 remained due for w'hich certi- 
ficate proceedings have been taken. Objec- 
tions were raised before the Certificate Offi- 
cer on various counts, but they were over- 
ruled and the properties w'ere threatened to 
be sold. Steps were taken in appeal and 
revision under the said Act, but they proved 
futile. Ultimately the suit was filed. 

8. The other defences taken In the suit 
may not be nece.ssaiy' to be indicated and it 
may be sufficient to state that one of the 
defences was want of notice under Sec. SO, 
Civil P. C. In paragraph 13 of the plaint 
it was stated: 

"The notice under Section 80, Cml P. C. 
is not necessan' as the public officers con- 
cerned have been informed of the several 
illegalities and irregularities etc., and were 
approached w’ith prayers not to perform the 
sale. As the sale is proceeding on 25-S-I96-3 
and no time is left to protect the plaintiffs 
rights the public officers cannot claim tlie 

statutory period of two months ” 

In paragraph 3 of the written statement by 
the two public officers it was contended: 

‘The plaintiff, before the institution of the 
suit has not served on the defendants the 
notice as required under Section 80, CKul 
P. C. and the contention advanced in para. 
13 of the plaint that such notice is not neces- 
sary is untenable. The suit instituted with- 
out such notice is not maintainable in law.” 
Is.siie no. 2 w'as framed in the suit to the 
following effect: — 

"Is the suit insHtuted svithont notice under 
Section SO, Civil P. C. and not maintain- 
able?” 

4. The trial court disposed of the matter 
against the defendants holding, 

"The learned advocate for the plaintiff has 
relied upon a decision reported in AIR 1960 
Pal 530 wherein his Lordship h.a.s clearly 
observed that a notice u/s. 80, Civil P. C. 
is not necessary for any future act. That in 
the instant case the suit has been filed only 
for a future' act of sale. Tliernfore, I hold 
that even though the suit w.xs filed only one 
day after sending of notice n/s. SO Civil P. C. 
the suit is maintainable and it i.s proper and 
valid and that even such a suit can be filed 
without any notice under Section 80, Civil 
P. C.” 

Before the Learned Appellate Judge this 
matter was further canvassed and he nega- 
tived the defence claim relying upon the deci- 
sion of the .4ndhra Pradesh Iligb Court re- 
ported in AIR 1963 Andh Pra 16 b Ilassain 
Ali Mirza v. State of Andhra Pradesh. 



SiO On. [Pn. 6-6] Certificate OEBcer v 
6. Tlie question as to the requirement 
to notice under Section 80, Civil P. C. as 
a condition precedent to suits which are 
covered by that section came np for eonsi- 
deratioa before the Supreme Court in AIR 
1966 SC 1068, Sawai Sinphai v. Union of 
India. Chief Justice Gaj'endrapadtar, speak- 
ing on behalf of the Court, stated: 

*lt is significant that in a large majority 
of cases, the plea that the Government raises 
is that notice is necessary and it is generally 
contended that the notice being defective in 
one particular or another makes the suit in- 
competent and in dealing with such pleas, 
the courts have naturally sought to interpret 
the notices somewhat hberally and have some- 
times observed that in enforcing the provi- 
sions of Section 80, commnnsense and sense 
of propriety should determine the issue. It 
is very unusual for the Government to con- 
tend that in a suit brought against it, no 
notice is requued under Section 80. It is 
plain that such a plea has been raised by the 
respondent in the present case, because it 
helps the respondent to defeat the appel- 
lant’s claim on the ground of Urrutation. In 
any case, the contention based on the oHect 
or purpose of the notice can hardly a^ist 
us m interpreting the plain words of Sec. 80. 
It will be recalls that prior to (he decision 
of the Privy Council m Bhagch^d Dagadusa 
V. Secy, of State. 54 Ind App. 338 = (AIR 
1927 PC 176) there was a sharp difference 
of opinioa among the Indian High Courts 
on the question as to whether Section 60 ap- 
phed to suits where ioiunctlon was claimed. 
The Privy Council held that Section 80 
plied to all forms of suit and whatever (he 
relief sought, including a suit for an injuno- 
tion. In dealing with the question about 
the construction of Section 80. the Privy 
Council took notice of the fact that some of 
the decisions whidi attempted to excludo 
from the purview of Section 80 suits for 
Injunction were influenced by the ‘assumption 
as to the practical objects with which it was 
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trainerr. They also proceeded on the basis 
that Section 80 was a rule of procedure and 
that any construction which may lead to 
injustice is one wbi<A ought not to be adopt- 
ed, since it would be repugnant to the notion 
of justice. Having notic^ these grounds 
on which an attempt was judicially made to 
except from the purview of Section 80 suits, 
for instance, in which injunction was claim- 
ed, Viscount Sumner, who spoke for the 
Privy Council, observed that ‘the Act albeit 
a Procedure Code, must be read in accord- 
ance with the natural meaning of its words’ 
and he added that ‘Section 80 is express, 
expLat and mandatory, and it admits of no 
impheaboos or exceptions’.” 

Even after the aforesaid decision of the 
Judicial Committee some High Courts, took 
the view that notice for a case for injunction 
under section 80, Civil P. C- may not bo 
necessary. One such instance is the case 
reported in AJR 1960 Pat 530 on which 
the tnal court placed reliance. 

fl. ’The Supreme Court decision referred 
to above was not known by the time when 
the Second Appeal was filed. As it now 
transpires, notice under S. 80, Civil P. C. isj 
necessary condition precedent and the pmeot] 
suit cannot bo maintainable. In considera-' 
tion of the view I have taken Mr. Roy pran 
that be mav be permitted to withdraw the 
suit with hberty to file a &e$h suit on the 
same cause of action. I think, want of 
notice is a technical defect end the prayer 
of Mr. Roy should bo allowed. I wouJi 
therefore, vacate the judgments of both the 
courts below and give leave to the plaintiff 
to file a fresh suit on the same cause of ac- 
tion. *11115 would, however, be on payment 
of a consolidated cost of Rs. 100 (one hun- 
dred) to the State, on payment of which 
alone a fresh suit fiJe^ 

Order accordingly. 
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political control, contented and Laving a 
sense of security. It was also decided Siat 
a maxinium of twenty five percent of superior 
posts (cadre posts) should be thrown open to 
the State Ci%^/Police Service Officers of out- 
standing merit as against the maximum of 
twenty percent of superior posts in the 
I. C. S./I. P. 

3. Accordingly, the two All India Services 
were formed and they were put on a statu- 
tory basis under the Indian Civil Adminis- 
trative (Cadre) Rules, 1950, the I. P. (Cadre) 
Rules, 1950 and the Indian Administrative 
and Police Service (Pay) Rules, 1950. This 
was followed by the All India Services Act, 
1951, which the Indian Parhament passed 
under Article 312 (1) of the Constitution of 
India, which empowered the Government of 
India, in consultation with the State Govern- 
ments, to make rules for the regulation of 
recruitment and condib'ons of service of the 
persons appointed to an All India Service. 
In terms of Section 3 of the All India Ser- 
vices Act, 1951, a series of rules were pro- 
mulgated in consultation with the State Gov- 
ernments. Under the Indian Administrative 
Service/Indian Pohce Service (Recruitment) 
Rules, 1954, the I. C. S./I. P. officers became 
members of the Indian Administrative Ser- 
vice/Indian Police Service, subject to the pro- 
visions of Article 314 of die Constitution of 
India. Generally, these rules follow the pat- 
tern of the rules applicable to the former 
I. C. S. and I. P. officers. Attention may, 
however, be invited to the following rules 
which are relevant for deciding the point in 
controversy in the instant applications. 


They are: 

The Indian Administrative Service (Re- 
cruitment) Rules, 1954; 

The Indian Administrative Service (Ap- 
pointment by Competitive Examina- 
tion) Regulations, 1955; 

The Indian Administrative Sendee (Ap- 
pointment by Promotion) Relations, 
1955; 

The Indian Administrative Service (Ap- 
pointment by Selection) Regulations, 
1956; 

The Indian Administrative Service (Cadre) 
Rules, 1954; 

The Indian Civil Administration (Cadre) 
Rules, 1950; 

The Indian Administrative Service (Pay) 
Rules, 1954; 

The Indian Administrative and Police Ser- 
vices (Pay) Rules, 1950; 

The Indian Administrative Seivice (Regu- 
lation of Seniority) Rules, 1954; 

The Indian Police Service (Regulation of 
Seniority) Rules, 1954; 

Bihar Service Code, Appendix 6, Rule 14. 

It may be stated that it is the last three in 
the series of rules which are crucial for de- 
termining the relative seniority of the peti- 
tioners as well as tire direct recruits, other 
rules being more or less subsidiary to throw 
light upon the provisions of the Regulation of 
Seniority Rules. Here it is relevant to set out 
the following charts which would apply a 
bird’s-eye view with regard to the relevant 
dates in connection with the question of se- 
niority. 


Name of Officer. Date of ap. Date of offi- Date of offl- Remarks, 

pointment to ciation in se- elation in se- 
the L A. S. nior LAS. nior L A. S, 
scale as origi- scale as pro. 
nally agreed posed by 
hy Govt, of State Govt. 

India. 


1 . 


2. 3. 4. 


5. 


Shri S. 0. Jlishra 20-12.55; 28-12-54; 28.12.54; The Govt, of India (Shri 

Prabhnkar Eao's letter 

Shri S. A F. Abbas 26-12.55 15- 6-55 28-12.54 No. 5/27/55AIS(I), dated 

14th August, 1956) have 

Shri E. S. Mandal 26-12.55 1-10-55 28-12.54 recognised their officiation 

with effect from the date 
of occurrence of the Enl)s. 
tnntivo vacancies. Bui these 
officers were in ad hoc list 
of 1954 and the State 
Govt, recommended that 
these oflicors should bo on 
officiation in view of the 
provision in the Bihar 
Borvico Code. 

Shri S. S. Rahay 26- 9-56 Not yet 28-12-54 Was D.v. Secy. Revenue 

agreed to Dept, from C.3-63. 
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1 

1 S 


4 

6 

8hri B. Sinba 

17.10.58 

do 

28.12.54 

Was Dy. Secy. Develop- 
ment Dept from 1-4.54. 

Bbri B. 0. Binha 

17-10.58 

do 

28.12.54 

Was Secy, to Chief Minis, 
ter from 22-9-52. 

Bhxi ti. K (ihoeb 

17.10-58 

do 

28.12.54 

Was Dy. Secy. Irrigatica 
Dept from 1-9-54. 


Kama of Officer 

Data of continnoos officiation 

Taar of allotment Tear of re-allotmeal 


in aenior Beale as accepted 




in 195a 




Shri 8. C. Mbhra 

28-12.54 


1948 

1950 

Bhri 8. A F. Abbas 

28-12.54 


1918 

1950 

Shri B. 8. llandal 

28-12-54 


1948 

1950 

bhri H. bahay 

28.12.54 


1948 

1950 

Shri B. Binha 

28.12-54 


1948 

1952 

8hri B. C. 8inha 

28.12-54 


1048 

1952 

Bhri 8. K Gboah 

23-12.54 


1948 

1952 


4. Rule 1 of the Indian Adminis^tive 
Service (Relation of Seniority) Rules. 1934, 
deab with me title and Rule 2 contains the 
relevant definitions. It defines ‘cadre’ which 
means an Indian Administrative Service Cadre 
constituted in accordance with Rule 3 of the 
Indian Administrative Service (Cadre) Rules, 
1954, Buie 2 (g), which Is one of the conten* 
tious provisions, stood thus before it was 
amended. 

“‘Senior posf means a post included 
under Item 1 of each Schedule to the Indian 
Administrative Service (Fisahon of Cadre 
Strength) Regulations, 1933, framed under 
sub-ride (1) of Rule 4 of the Indian Adminis- 
trative Service (Cadre) Rules, 1934, or any 
post declared equivalent thereto by the Stale 
Government concerned;” 

Rule 3 deals svith the assignment of year of 
allotment and prior to amendment stood 
thus: 

*3. Assignment of year of allolmesl. — 

(1) Every officer shall be assigned a year 
of aliotment in accordance with the provi- 
sions hereinafter contained in Ihij rule. 

(2) The year of allotment of an officer in 
service at the commencement of these rules 
shall be the same as has been assiimed to 
him or may be assigned to him by the Cen- 
tral Government in accordance with the 
orders and instructions in force immediately 
before the commencement of these rules: 

Provided that where the year of aHotment 
of an officer appointed in accordance with 
sub-nJe (1) of Rule 8 of the Recruitment 
Rules has not been determined prior to the 
commencement of these Rules, his year of 
allotment shall be determined in accordance 
Viith the provision in clause (b) of sub-nile 

(3) of this rule and for this purpose, such 
officer shall be deemed to have officiated in 
a senior post only if and for the period for 


which he was ^proved for such olBcialioii 
by the Central Government in consultatioa 
with Commission. 

(3) The year ©f allotment of an officer ap- 
pointed to the Service after the commence- 
ment of these rules, shall b^— 

(a) where the officer is appointed to the 

Service on the results of a competitive 
eramination, the year following the 
ear in which such examination was 
eld: 

(b) where the officer is appointed to the 

Service by promotion in accordance 
with sub-rule (1) of Rule 8 of the 
Recruitment Rules, the year of allot- 
ment of the funlor-most among the 
officers recruited to the Service in ac- 
cordance with Rule 7 of those rules 
who officiated continuously in a senior 
post from a date earlier than the date 
of commencement of such officiatioQ 
by the former: 

Provided that the year of allotment of an 
officer appointed to the Service in accordance 
with sub-rule (1) of Rule 8 of the Recruit- 
ment Rules who started officiating continu- 
ously in a sciuor post from a date earlier 
than the date on which any of the officers 
recruited to the Service in accordance with 
Rule 7 of those Rules so started officiating, 
shall be deemed ad hoe by the Central Gov- 
ernment in consultation with the State Gov- 
ernment concerned; 

Provided further that an officer appointed 
to the Service after the commencement of 
these rules in accordance wth sub-rule (I) of 
Rule 8 of the Recruitment Rules shall be 
deemed to have officiated continuously in a 
senior post prior to the date of the inclusion 
of Iris name in the Select List prepared in 
accordance with the requirements of the 
Indian Administrative Service (Appointment 
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by Promotion) Regulations franaed under sub- 
rule (1) of Rule 8 of the Recruitment Rules, 
if the period of such officiation prior to that 
. date is approved by the Central Government 
in consultation with the Commission, 

Explanation 1 — . An officer shall be deem- 
ed to have officiated continuously in a senior 

E ost from a certain date if during the period 
nm that date to the -date of his confirma- 
tion in the senior grade he continues to hold 
without any break or reversion a sem'or post 
otherwise than as a purely temporary' or local 
arrangement; 

Explanation 2. — An officer shall be treat- 
ed as having officiated in a senior post during 
any period in respect of which the State 
Government concerned certifies that he 
would have so officiated but for his absence 
on leave or' appointment to any special post 
or any other exceptional circumstance. 

(c) where the officer is appointed to the 
Service by selection in accordance with sub- 
rule (2) of R. 8 of the Recruitment Rules, such 
year as may be determined ad hoc bv the 
Central Government on the recommenda- 
tion of the State Government concerned and 
in consultation with the Commission; 

Prowded that he shall not be allotted a 
year earlier than the year of allotment of an 
officer appointed to the Serv'ice in accord- 
ance with s;ib-rule (1) of Rule 8 of the 
Recruitment Rules, whose length of service 
in the Slate Civil Service is more than the 
length of continuous serxice of the former 
in connection with the affiairs of the State.” 
R. 4 provides for seniority of officers inter se. 
Sub-rule (4) of this Rule relates to the senio- 
rity of officers appointed to tlie Service on or 
after the lllh day of April, 1958, who were 
assigned the same year of allotment. Rule 5 
de^ wiOi the seniority of officers placed 
in List II or List IH by the special Recruit- 
ment Board and Rule 5-A xvith the seniority 
of officers appointed imder the Indian Admi- 
nistrative Service (Special Recruitment) Regu- 
lations, 1956. Rule 5-B is not relevant 
Rule 6 deals xvith the preparation of ^da- 
tion list 7 deals with fixation of seniority on 
transfer to another cadre, 8 relates to inter- 
pretation and 9 is repeal and saving. The 
relevant rules, therefore, on which stress has 
been laid are 2 (g) and 3, particularly 
Rule 3 (3) (b). Reference to sub-rule (1) of 
Rule 8 of the Recruitment Rules relates to 
recruitment by promotion and Rule 7 refers 
to recruitment as a result of a competitivo 
examination. 

I have already .stated that so far as _ the 
direct recruits are concerned, they' are given 
their y'ear of allotment, being tlie year fol- 
lovang the one in xvhich such examination 
was held, in terms of Rule 3 (3) (a), but 
the year of allotment assigned to a promoted 
officer is the year of allotment of tlie jum'or- 
most of the direct rccniifs who started conti- 
nuous officiation in a senior post from a date 
earlier than the date of commencement of 
such offidab'on by’ a promoted officer. The 


claim of the direct recruits in this case is 
that they' should rank higher than tliose pro- 
moted officers who were appointed to the 
Indian Administrative Service on a dale later 
than their appointment, rmless diey started 
continuous officiation in a senior po.st, wliicli 
officiation received approval of ure Central 
Government in consultation with the Public 
Service Commission. ‘Senior post', as I have 
already indicated, means a post included 
tmder Item I of each Schedule to the Indian 
Administrative Service (Fixation of Cadre 
Strength) Regulations, 1955, or a post de- 
clared equivalent thereto by the State Gov- 
ernment concerned. 

5. Mr. Daphtary' appearing on behalf of 
petitioner Ram Chandra Sinha (C. W. J. C. 
No. 854/68) has contended that the decision 
of tlie Gov'emment of India allotting certain 
years, being the y’ear 1948 in the case of 
his client peHtioner Ram Chandra Sinha, 
must be taken to be final as this decision 
was arrived at after a full consideration of 
the letter of the State Government, being 
the letter of Shri M. S. Rao, dated the 9th 
July', 1958 (annexaire C, page 13. of the 
brief in C. W. J. C. No. S53/6S-Volume III), 
which approval was communicated to the 
State Government in the letter of Sliri 
Narayanaswamy, Deputy Secretary, Govern- 
ment of India. The reason a.ssigned by the 
Government of India for revising this deci- 
sion. staling that the Government of India’s 
previous decision was incorrect, must be held 
to be invalid and tlie order quashed inasmuch 
as there was no error or misrepresentation 
in the letter of Shri M. S. Rao. The Gov- 
ernment of India took a decision after a 
mature considerah'on of the reasons assigned 
in Shri M. S. Rao’s letter and reversed that 
decision without hearing the peKtioners, 
which amoimted to a wolation or the prin- 
ciple of natural jusdee. He has referred in 
this connection to the decision of the Supremo 
Court in Union of India v. T. R. Varma, AIR 
1957 SC 882, On behalf of the Union of India 
as also the direct recruits, it has been urged 
that the orders passed in regard to the senio- 
rity of tlieso officers are all administrative 
orders in which no reasons are to be assign- 
ed, no officer has got any vested right to 
be heard in person and the principle of 
natural justico cannot bo invoked in a case 
like this. It is true, no doubt, that the pre- 
wous order was passed in September, 1958 
and the promoted officers continued to hold 
rank higher than the direct recruits from tliat 
date onwards up to 1907 when tlie previous 
decision was revoked and tlie seniority of 
these officers was ordered to bo revisen. In 
my opinion, the contention put forward on 
behalf of the petifioners cannot be nccepicd 
as correct. In a matter of administration, 
it is open to tlie departmental authority to 
pass any suitable order, if materials be on 
record tar assessing the merit of claim or 
claims of the officer or officers concerned. 
If, however, cay officer feels aggrieved by 
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such an order, it is open to him to put in 
a representation for reconsideration of the 
decision and it can well be taken as estab- 
lished that if the authority taking the deri- 
sion is satisfied that there is substance in 
the grievance made by the ofBcer adversely 
affected by that order, the decision must be 
altered and justice done between the TCit- 
ies. It is true that normally this should be 
done within a reasonable time to avoid fur- 
ther comphcations by virtue of any ofBcer 
having enjoyed the benefit of that decision 
for such a long time and, unless there be 
very compelling reason to do so, such a 
decision should not be altered if a long 
time has passed since the decision taken one 
way and alteration sought to he made on a 
subsequent dale. As an abstract question of 
administrative policy, however, it is difficult 
to uphold the contention that if a decision 
has been arrived at by the Government on 
the administrative side, it cannot be altered 
if the Government is satisfied that the deri- 
sion was wrong. In this particular case, it 
has been urged on behalf of the direct re- 
cruits that there is no delay caused on ac- 
count of any inaction or acquiescence on 
their part In fact, after the rejection of the 
representations by Shri P. S. Anpu, Shri K. 
A. Bamasubramaoian and Shri S. D. Prasad, 
the opposite party questioned the correct- 
ness of tlie decision of the Government of 
India allotting the particular years to the 
promotees as early as 1960. It was the Gov- 
ernment of Bihar that did not forward their 
representations to the Central Coverament 
unto the year 1965 and then rtvo yrars were 
taken for the decision to be arrived at It 
cannot be urged that there is no substance 
in the contention raised on behalf of the 
opposite party although it is unfortunate 
that the matter has taken such a protracted 
course and the promoted officers have OT- 
joyed high posts ny virtue of their seniority 
for at least nine years after the year of allot- 
ment ordered in their favour in 1958. As 
I have already indicated, there is no question 
either of violation of the principle of naturri 
justice in case because there is no provi- 
sion for a personal hearing and, as for de- 
tailed objection by the petitioners, the matter 
was gone into and, alfliou^ the Govcminent 
of India adhered to its decision of 1967, it 
must be assumed that it felt s.atisfied that 
the decision t^en in favour of the direct re- 
cruits was a correct decision. The derision 
of the Supreme Court not being a derision 
in an administrative matter cannot be deem- 
ed to have any relevance in the case of an 
administrative order passed by the Covem- 
ment, 

C. The second point raised by Mr. 
Daphtaiy, objecting to the stand of tbe letter 
of the Government of India, that consulta- 
tion with the Public Service Commission was 
not held is that this stand cannot be taken 
to be legal or even factually correct. This 
is not stated in the counter-widavit filed on 


A. LB. 

behalf of the Union of India in all the peti- 
tioDs although this statement finds place in 
the counter-affidavit filed in the case of 
titioner Ramchandra Sinha. He has urge^ 
wever, that the select list of officers for 
promotion to the Indian Administrative Ser- 
vice cadre was actually prepared in 1954, 
and not in 1955. In that year the seniority 
rules were promulgated in September, they 
were well known to tbe authorities, and a^ 
proval %vas given to the ad hoc list by the 
Union of India in consultation with the 
Chairman of the Public Service Commission 
and this list was ready in December, 1954, 
It is true, no doubt, that the ad hoc list was 
not a select list which contained the list of 
officers found fit for promotion, but the ad 
hoc list referred to the fitness of certain offi- 
cers for officiation in a senior post. 

Xfr. Daphtary has urged that this ad hoc 
L'sl consisting of officers who were consider- 
ed fit for officiation in a senior post must be 
taken to be sufficient compliance with the 
proviso to Rule 3 (3) (b). because when the 
Chairman of the Public Service Commission 
was satisfied about the fitness of all the peti- 
tioners for officiation in a senior post and the 
Union Public Service Commission approved it, 
this should be sufficient comph'ance with the 
requirement of the said proviso. Learned 
Counsel for the Union oi India and the 
direct recruits have contended against the 
correctness of this argument. It is accord- 
fagly necessary to quote here the back-ground 
in which the ad hoc L'st was prepared and 
which is referred to in the letter of Shri M. S- 
Rao (anncTurc C, page 23, of the brief in 
C. W. J. C. No. 853 of 1968, Volume HI) : 

“After careful consideration the Stale Gov- 
ernment have come to the conclusion that 
tbe term 'current waiting list of District 
Magistrates' must include the select list pre- 
par^ each year under Regulation 7 of the 
I. A. S. (Appointment by Promotion) Rega- 
lalions and any other list of State Civil Ser- 
rice Officers approved by the Union Publi; 
Service Commission for officiation or trial in 
posts carrying pay in the senior I. A. S. 
scale. We have first the list which was 
prepared by an ad hoc committee presided 
over by the Chairman, Union Public Service 
Commission. This committee met in Sep- 
tember, 1954, before the I. A. S. (Appoint- 
ment by Promotion) Regulations were issued, 
TOt after the I. A. S. (Recruitment) Rules 
had come into force. This Committee select- 
ed State Civil Service Officers for substantive 
appointment in the vacancies that existed in 
promotion quota. At the same time, it pre- 
pared a list of State Civil Service Officers 
conridered suitable for officiation in posts in 
senior I. A. S. scale. This latter list which 
may for the sake of convenience be called 
the *ad-hoc list 1954' was approved by the 
Union Public Service Commission in their 
letter, dated the 28th December, 1954. The 
ad hoc committee was constituted on the 
same lines as tbe selectiou committee under 
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the I. A. S. (Appointment by Promotion) 
Eegulations and the only reason why it was 
an ad hoc committee is that the Regulations 
had not been issued by the Central Govern- 
ment.” 

It may be stated that earlier dates of 
continuous officiation in a senior post were 
recommended in Shri Eao’s letter but the 
Government of India chose to circumscribe 
it to the date of the preparation of the ad 
hoc list which was the 28th of December, 
1954, in regard to these petitioners. In fact, 
tliere was nothing irregular in granting ap- 
proval of officiation from a date when the 
ad hoc list was prepared of officers who 
were considered fit for holding senior posts 
and as such qualified for promotion to the 
cadre of the Indian Administrative Service. 

7. It has, however, been urged on behalf 
of the Union of India by Mr. C. B. Agar- 
wala as also on behalf of opposite party 
Nos. 3 to 14, the direct recruits, that, in any 
case, this approval was given without the 
concurrence of the Public Service Commis- 
sion. It has been urged by Mr. Daphtary 
on behalf of petitioner Ram Chandra Sinha 
that, in the first place, preparation of the 
ad hoc list in consultation with the Chairman 
of the Union Public Service Commission and 
formally approved by the Union Public Ser- 
vice Commission must be taken to be suf- 
ficient so far as the preparation of the list 
for officiation in a senior post was concern- 
ed. But, even assuming that there was no 
such approval, consultation with the Public 
Service Commission was merely directory 
and not imperative. He has referred to 
Montreal Street Ely. Co. v. Normandin, 1917 
AC 170 = (AIR 1917 PC 142); State of 
U. P. V. Manbodhan Lai Srivastava, AIR 1 937 
SC 912 and Bhopal Sugar Industries Ltd. v. 
Income-ta.T Officer, Bhopal, AIR 1961 SG 
182. It is true, no doubt, that so far as 
tlio decisions of the Supreme Court are con- 
cerned, it has been ruled that consultation 
with the Public Sersnce Commission under 
Article 320 of the Constitution of India is 
not mandatory but purely directory, i. e. 
even if it be found that there was no actual 
consultation, it would not affect the validity 
of an appointment made or an order passed. 
It has, however, been urged on behalf of 
the Union of India that svliero such a power 
has been conferred on the Government under 
an Act for making an)' appointment in con- 
sultation with tlie Public Sen'ice Commis- 
sion, omission to do so may not be fatal to 
the appointment, but such a power cannot 
be claimed under any rule. If any rule 
made by the Executive Government provides 
for such consultation, it must be held to be 
imperative and any act done without com- 
pliance with such a rule must be held to 
vitiate the order passed. Making an ap- 
pointment in consultation with the Public 
Service Commission is one thing but giving 
approval to a recommendation of the State 
Government svitliout consulting the Public 


Service Commission is quite different. Fail- 
ure in the former case may be a mere ir- 
regularity so as not to shake the validity of 
the act, but failure to observe the require- 
ment of the rule framed by the Executive 
Government for consultation svith the Public 
Se^ice Commission must be distinguished 
and treated as imperative. To my mind, 
however, it is difficult to draw such a line 
of distinction. E the argument were to pre- 
vail that where consultation svith the Public 
Service Commission is provided for under 
any legislative enactment, failure to carry 
it out may be merely an irregularity, but 
where such a provision has been made in the 
^le, it must be treated as violative of an 
imperative provision, would amount to say- 
ing that every provision of a rule irrespec- 
tive of its character must always be treated 
as literally binding. In my opinion, how- 
ever, there is no warrant for such conten- 
tion. All provisions of law whether as an 
Act passed by the Parliament or any rule, 
regulation, bye-law or executive instruction, 
must be interpreted by tlie canons which are 
applicable to the interpretation of any en- 
actment put on the statute book by the 
Legislatiu-e. It is well settled that they are 
all in the nature of laws prevailing in the 
country and_ the same principle shoiud apply 
in interpreting them, and whether a parti- 
cular provision is directory or mandatory 
must depend upon the circumstances of each 
case in construing rules and regulations in 
the same manner as xvill apply in construing 
an Act passed by the Parliament. In the 
present case whatever might be the legal 
effect of the preparation of the ad hoc list, 
it seems clear that the Government of India 
gave its approval to the ad hoc list which 
was dra^vn up by the State Government in 
consultation with the Chairman of the Union 
Public Service Commission and duly approv- 
ed by the Commission. The Government of 
India in 1958, therefore, in accepting the 
recommendation contained in the letter of 
Sliri M. S. Rao W’as clearly influenced by 
the consideration that a list which had the 
approval of the Chairman of the Union 
Public Serv’iee Commission and the Commis- 
sion (sic) could w'eU be taken to ]ia\'c been 
made in compliance with the rule and as 
such further reference to the Union Public 
Service Commission w’ould be a superfluous 
act. It is notable that the rules regarding 
seniority were promulgated on the 8th Sep- 
tember, 1934, before the approval of the 
Union Public Serx'ice Commission w'as grant- 
ed for the ad hoc list prepared. It was in 
that sense that no reference was made and, 
as has been held by the Supreme Court in 
the above cases that consultation vrith the 
Public Serv'icc Commission is a director)' 
provision, in the .special circumstances of this 
case, it is conspicuous that it was not neces- 
sary- to make a further reference, though as 
a matter of abundant caution the same could 
have been done before granting approval. 
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The stand in the counter-affidavit of the 
Union of India that formal approval of the 
Public Service Commission was not obtaitt- 
ed in 1958 has no merit, because this has 
reference, obviously, to consultation which, 
in the circumstances of this case, would 
have been as an act purely ex majorie cau- 
tela. The preparation of the ad hoc list by 
the selection committee presided over by the 
Chairman of the Union Public Service Com- 
mission, which is a list of officers in which 
the petitioners are included as considered fit 
for officiation in a senior post and the ap- 
proval of such a list by the Union Public 
Service Commission must be taken to be 
sufficient compliance svith the second pro- 
viso requiring approval of the period of such 
olBciation prior to the date of the inclu- 
sion of their names in the select list W the 
Central Government in consultation with the 
Commission. It may be staled that Uie 
letter by Shri S. P. Mukheijee Under-Secre- 
tary to the Government of Indio, dated the 
7th May. 1957, No. 3/35/57 (page 102. 
Vol. I of the brief in C. W. J. C. 833/68) 
also refers to the question of seniority and 
disapprove is expressed only m respect of 
‘fit for trial list' and not ‘fit for omaaUon 
list’. 

8. It has been further contended in re- 
gard to the approval of the Central Govern- 
ment that it was necessary that it should be 
given only after formal consultation svilh the 
Union Public Service Commission, and where 
fte Centrd Government would give such an 
approval without consulting the Union Public 
Service Commission, it would not be v^d 
in terms of Rule 3 (3) (b), proviso two. Re- 
liance has been placed on the foDowinc pas- 
sage in Cr^es Statute Law, at page 260: 

Tf there be any one rule of law cTcarw 
than another, it is this, that where the Legi- 
slature have expressly prescribed one or 
more particular modes oi dealing with pro- 
perty, xmi espiession tiSrways excludes 
other mode, except as specifically anthorised. 
This does not appear to have any relevance 
so far as the present proceeding In regard 
to the exetdso of power by the Govern- 
ment of India in granting approval is con- 
cerned. Reference has been made to the 
decision of the Supreme Court in the caso 
of Patna Improvement Trust v. Smt. Laksbml 
Devi. AIR 1963 SC 1077 and the case of 
K. S. Srinivasan v. Union of India, AIR 1958 
SC 419. The decision in the case of Patna 
Improvement Trust, AIR 1963 SC 1077, 
however, is not relevant because it does not 
relate to a decision of the Govemment of 
Tnriin in consultation with the Union INiblic 
Service Commission, but to acquisitum of 
land mdef the Land Acquisition Act only 
after a valid notification under Section 4 (i) 
of the Act or a dedaration under Section 0 
of the Act. *11113 case, therefore, is of no 
assistance to learned counsel for the opposite 
party. 
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The decision in Srinivasan’s case, AIR 1938 
SG 410 has no particular bearing because 
fiiat also related to the construction of rules 
4 (b) and 3 of the Central Govemment 
Civil Services (Temporary Service) Rules, 
1949, as to whether they were directory or 
mandatory. The real question in that case 
was whether without any declaration of a 
temporary post as quasi-permanent, it could 
acquire last character, although this was to 
be done in consultation with the iJnion 
Pubhc Service Commission. Tlieir Lordships 
did not dedde that question. S. K. Das, ]., 
who delivered that judgment, in paragraph 
22. spoke thus; 

“Rule 4 (b) of the Temjiorary Service Rules 
states that when recruitment to a specified 
p«Kt Is required to be made in consultation 
with the Public Service Commission, no de- 
claration under Rules 3 and 4 (a) shall be 
issued except after consultation wilh the Com- 
mission In the view which we have taken 
of the order dated December 14, 19.53. it is 
not really necessary to decide in the present 
case whether the provisions of Rule 4 fh) 
are merely directory or mandatory. It is suf- 
ficient to state that the Public Service Com- 
mission was not consulted before the order 
dated December 14. 1953 was issued, and 
the appointing authonty did not intend the 
order as a declaration under Rules 3 and 
4 (a)." 

The conclusion drawn, therefore, from non- 
consultation wilh the Public Service Com- 
mission was that the authonty did not really 
make any declaraboo at all. 'Ike dec'ision 
thus rested upon a conclusion of fact; but 
so far as the effect of Rule 4 (b) was con- 
cerned. it was left open. No doubt, the 
principle underlying Article 320 of the Con- 
stitution is distinct from the provision of a 
rule to be administered by a subordinate 
authority, but upon that also, it was observe 
that quasi-permanent status was a creature 
of the rules, and Rule 4 (b) requires that DO 
declaration under Rule 3 shall be made ex- 
cept alter consultation wiEh the Public Ser- 
vice Commission, 

0 . It hw been urged by learned counsel 
for the Union of Indi.a. on the authorities of 
East Riding County Council v. Park Estate 
(Bridlingto^ Ltd., 1957 AC 223 and Raza 
Buland Sugar Co. Ltd., Rampur V. The 
Municipal Board, Rampur, AIR 1965 SC 893 
that even if the provision with regard to con- 
sultation with the Public Service Commis- 
sion be held to be directory, there should 
be a substantial compliance with the require- 
ment of such a provision and not that it 
should be completely dispensed with. No 
Ajubt, in the above case AIR 1963 SC 893. 
their Lordships of the Supreme Court had 
to deal with a situation In which there was 
substantial compliance wilh the requirement of 
the rule and this was adverted to in specific 
terms, "nie question for consideration was 
the vmidity of the publication of a resolution 
passed in Hindi in a Urdu Newspaper of 
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considerable local circulation and %vhetber 
sucb publication was in conformity with sec- 
tion 94 (3) of the U. P. Municipalities Act 
(Act 2 of 1916 as amended by Act 7 of 
1933). That, however, is not the ratio of 
that decision. So far as the directory provi- 
sion is concerned, it has been held, as I have 
already indicated in a series of decisions that 
failure to comply with such a provision does 
not render ipso facto the act done as invalid. 
The court is at liberty to examine all tlie 
circumstances of the case in order to pro- 
notmce upon the validity or otherwise of such 
an act in the event of non-compliance with 
the directory provision of law. In the in- 
stant case, however, even assuming that sub- 
stantial comphance with the directory provi- 
sion is necessary, it has been done beyond 
cpiestion. MTien the ad hoc list was being 
prepared regarding the fitness of the officers 
of the State Civil Service for promotion to 
the rank of the I. A. S. it was prepared sanc- 
tioning their fitness for officiation in a senior 
post. This list was prraared, as I have al- 
ready said, by a special committee appoint- 
ed on tire same lines as Rule 3 under tlie 
I. A. S. (Appointment by Promotion) Regu- 
lations, presided over by the Chairman of 
the Union Pubhc Service Commission and 
this recommendation had the formal sanction 
of the Commission on tlie 28th of December, 
1954. It is true, no doubt, that this com- 
mittee formally recommended the fitness of 
the officers for officiation in a senior post and 
the State Government later on recommended 
that the posts they had held witli effect 
from that date should be treated as conti- 
nuous officiation for the purpose of deter- 
mining seniority; and the Central Govern- 
ment in the circumstances disclosed, accepted 
that recommendation. It is difficult to come 
to any other conclusion than that this was 
substantial compliance with the requirement 
that the Central Government .should gmnt 
its approval in consultation ssdth the Public 
Sendee Commission in regard to the posts 
held by the promoted officers as a case of 
continuous officiation, which fact would be 
taken into account for determinin'! seniority 
of the officers concerned. The Eist Riding 
County Council Case, 1937 AC 223 has no 
bearing on the point under discussion. 

10. It has also been contended bv Mr. 
Daphtaiy' that there is nothing on record to 
.show that there was no consultation wdfh 
the Public Servdcc Commission even in a 
more formal manner inasmuch as the denial 
to it is given by an Under Secrefars' in the 
Home Ministry’ of the Union Government, 
W'ho admittedly had no concern with tlie 
department and the approval was given in 
tlie letter of Shri Naravanswamy to the re- 
commendation of the State Government in 
September, 1953. It is well settled that he 
was not competent to do so and the 
only person who could really give 
the denial would be the person who 
dealt with the matter, such as Shri Narayan- 


swamy, or some other person who wmuld 
be in a position to speak from personal know- 
ledge Or what happened when approval was 
accorded by the Government of India. It 
may also be noticed that in tin's case there 
K no statement on record that the Union 
Public Service Commission was consulted in 
tlie matter as was done in Srinivasan’s case, 
.^R 19S8 SC 419 where the Public Service 
Commission was consulted and which re- 
frised to give its approval to the post of the 
petitioner in the Supreme Court as equiva- 
lent to the post of Public Relations Officer 
which was a quasi-permanent post. Tliere is 
substance in this contention also on behalf of 
the petitioners. The counter-affidavit stat- 
ing that the Public Service Commission was 
not consulted, or stating the circumstances 
in which it was not consulted, wall be rele- 
vant for enabling tlie court to come to a 
correct conclusion as to the effect of failure 
to^ consult the Union Public Service Com- 
inission. I have already referred to Sri- 
nivasan’s case and I may add that whereas 
the majority did not think it proper to ex- 
press any opinion as to whetlier the provi- 
sion of Rule 4 (b) of the Central Civil Servi- 
ces (Temporary Service) Rules, 1949, was 
directory or mandatory, Bose, J. clearly stated 
that consultation with the Public Service 
Commission by the Department concerned 
even in respect of this rule must be held 
to be directory and not mandatory on the 
authority of several decisions of the Supreme 
Court as also the decision of the Priw Coun- 
cil in 1917 AC 170 = (AIR 1917 PC 142). 


11. The next question which has been 
argued at great length by learned counsel 
for the parties refers to the expression 'senior 
post’ the exact scope of which is to be nre- 
cisely determined, inasmuch as it is the conti- 
nuous officiation only in a senior post which 
is necessar)' for deciding the comparative 
seniority of a direct recruit and a promoted 
officer, if both have officiated in siicli a post. 
It is true that the posts the petitioners were 
holding on the date of the preparation of 
the ‘fit for officiation’ or ad hoc list in 
December. 1954 could not bo regarded as 
senior cad-" posts included under item 1 of 
each sclmliile to tlie Indian Administrative 
Service (Fp, ition of Cadre .Sfrengl’d Rc'jula- 
fions, 1955, because thev sserc holding posts 
of the rank of .\dditional District Mavistrates 
as Deput)' Secretaries some of rvhich were 
ex-cadre posts or in other posts under the 
State Government hold by them. It is, 
therefore, clear that they could claim the 
benefit of Rule 3 (3) fb). second proviso, 
only if it could bo established that these 
posts were cnuivalent to a senior cadre post 
and were declared as such by the Slate Gov- 
enitnent. 


It has been contended on behalf of ilia 
Union of India tliat although prior approval 
was given in Septemhe.'", ]9o6 hy the Gov- 
ernment of India treating the posts held by 
tlic petitioners as cqiiiv.ilent to senior cadro 
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posts, this was under a mistaken notioa 
on account of the representation made by 
the State Government contained in the letter 
of Shri M. S. Rao. The Government ot 
India was under the impression that these 
ofBcers already were holding TOsts which were 
equivalent to senior cadre posts on 
the 28th of December, 1954; so 

that there could be no technical ob- 
jection to accepting the recommendation 
of the State Government in respect of the 
petitioners. It is contended, however, that 
it was not so, and these posts were declared 
equivalent by the State Government after 
the appointment of the petitioners to the 
Indian Administrative Service with effect 
&om the 26th of December, 1953. This will 
be a case, therefore, of retrospective declara- 
tiem which is not contemplated under B. 2 (g) 
which cavers only the case of a prospective 
declaration. It has been urged, however, 
by Mr. Daphtary for petitioner Ram Chandra 
Sinha, that the ground assigned in the letter 
of the Government of ^dia for revising its 
previous decision of 1958 is not sustainable 
inasmuch as declaration contemplates an 
existiog fact and not necessarily bringing into 
existence new fact although it may signify 
either according to the circumstances of a 
case. If the word 'dcclaraboo’ has been 
osed in Rule 2 (g), it must be reasonably 
construed as referring to a post wbicb was 
not declared a senior post prior to the ap- 
TOintmeot of an officer of the State Ciim 
Service to the cadre of the Indiaa Adminis- 
trative Service. 

Our attention has been drawn by learned 
counsel to the Indian Administrative Service 
^die) Rules, 19^, of which Rule 9 la)-* 
down that a non-cadre officer cannot bold 
a cadre post excepting for a short period not 
exceeding three months, and if it is for a 
longer period not without the approval of 
the Central Government as provided in sub- 
rules (2), (3) and (4). That being the dosi- 
tion, there could be no occasion for declara- 
tion by the State Government ol a non-caclre 
post as equivalent to a cadre post held by 
an officer of the State Civil Service. This 
limitation in regard to a non-cadre Officer 
is general and not the exceptional situation 
which arises for determining seniority when 
such non-cadre officer has been selected for 
promotion to the I. A. S. Cadre. It is also 
true, no doubt, that under Rule 9 of the 
Tnrtian Administrative Service (Pav) Rules, 
1954, an I. A. S. Officer can be deputed to 
a non-cadre post only when it is declared 
as such; without that there may be technical 
objection to his drawing the salary to which 
he is entitled as a cadre officer. Mr. C. B. 
Agatwala has contended that 'declaralion 
here only refers to a prospective declaration 
and the same principle should apply to ‘de- 
claration’ as contemplated in Rule 2 (g). Mr. 
Daphtary, however, has contended, in reply, 
that even in respect of Rule 9, it is not 
n e c ess a ry that a declaration should alw^s 
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precede the deputation of an I. A. S. Cadre 
Officer to a non-cadre post without which 
sudi officiation will be void, but it only con- 
lemplates the factum of a declaration. Mere 
failuie to make the declaration prior to the 
deputation of an 1. A. S. officer to hold such 
a post cannot reasonably be taken to rendei 
the holding of such post as void and de- 
priving the officer of the privileges of the 
Service to which he belongs, such as salary, 
leave, pension, etc., but that such a declara- 
tion has to be made. There is no authority 
to the contrary as the word ‘declaration’ im- 
plies that this amounts to recognising a fact, 
vide Maxwell (page 213, 11th edition). See 
also Government of India's decisions at page 
238 and Pay Rule 9 of the All India Services 
Manual. But, even assuming that in res- 
pect of Rule 9 such a prior declaration is 
necessary, this cannot affect the meaning of 
'declaration' in Rule 2 (g) of these Rules. 
The real meaning of ‘declaration’ in R. 2 (g) 
is to be read in conjunction with the second 
proviso to Rule 3 (3) (b) which has used 
the erpression “shall be deemed to have of- 
ficiateo continuously in a senior post", which 
impbes that in the present context, in any 
case, the possibihty of a declaration at a 
subsequent stage is not ruled out The ob- 
jection emphatically formulated in the coun- 
ter-affidavit on behalf of the Union of India, 
as also urged by learned Counsel for the 
Union, is that if such retrospective declara- 
tion were permissible it would result in 
much mischief and the State Government 
mi^t declare any post as equivalent to a 
cadre post much later than the appointment 
of an officer of the State Civil Service to 
the Indian Administrative Service, only to 
enable him to obtain the benefit of seniority 
as against the direct recruits. This has been 
repeated several times in the counter-affida- 
vit as also has been put forward as a princi- 
pal ground even in the letter of the Gov- 
ernment of India, dated the 20th September, 
1967, finally allowing the representations of 
Shri. Bain Suhsunanian. aadL S. D. Pcjsjd,. 
It is urged that this apprehension is not well 
founded. If the rule making authority has 
conferred such wide power upon the State 
Government, there is a definite policy be- 
hind it which has been dealt with in the 
decision of the Supreme Court in Anand • 
Praka.^ Saksena v. Union of India, AIR 19^ 
SC 7ot. The poh’cy underlying this provi- 
sion has been thus stated in paragraph 21 
(at page 760) of the report: 

*TTie object of Rule 3 (3) (b) is to fix the 
s^onty of the promotees in relation to 
direct recruits. The promotees obtain pro- 
motion after long service in the State Civil 
Services. From the point of view of the 
pioiuotee, his senionty should be counted 
from_ the date of his joining the State Choi 
Service. From the point of view of the 
rarert recruit, the seniority of the promofee 
should be counted from the date of his ap- 
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pointment to the Indian Administrative Ser- 
vice. 

Rule 8 (3) (b) attempts to strike a just 
balance betw’^een the conflicting claims. It 
gives the promotee the year of allotment of 
the junior-most direct recruit officiating conti- 
nuously in a senior post earlier than the date 
of commencement of such officiation by the 
promotee. If no direct recruit was officiat- 
ing continuously in a senior post on an 
earlier date the seniority of the promotee is 
determined ad hoc. In our opinion, the 
rule is not arbitrary or discriminatory and 
is not violative of Articles 14 and 16 of the 
Constitution.” 

If this is the policy of the Government of 
India as provided in Rule 3 (3) (b), it must 
be given an interpretation which is in con- 
sonance with this policy. If it were to he 
held that unless an officer of the State Civil 
Service, before his appointment to the Indian 
Administrative Service, holds a post which is 
declared as equivalent to a senior cadre post, 
he cannot get the benefit of this officiation, 
it is hkely to result in substantially defeat- 
ing the policy of the Government, even if 
not entirely. There may be a few cases 
in which the State Civil Service officers are 
actually holding a post of equal responsi- 
bility but the declaration of the equivalence 
has no relevance prior to this appointment 
and the expressions ‘an equivalent post’ or a 
post of equal rank and responsibility would 
nave no meaning. I am, therefore, inclined 
to accept the contention of Mr. Daphtary, 
on behalf of the petitioners, that the word 
‘declaration’ even generally and more so in 
the present context cannot be construed as 
having only prospective effect, but it must 
be taken in a more general sense of treating 
a post of equal rank and responsibilitj’- as 
equivalent post at any time. If, however, 
the State Government would declare a post 
of a distinctly lower rank as equivalent to 
a senior cadre post, in the first place, the 
Central Government will not accept it and, 
even if it were so, the court of law on a 
consideration of the fact might strike it down 
as unreasonable and invalid declaration, and 
the promotee cannot get the benefit of senio- 
rity by virtue of such declaration. Tlie ap- 
prehension, therefore, expressed in the coun- 
ter-affidavit is ruled out, in the first instance, 
by tlie requirement of die second proviso 
to this rule which is that (sic) in the next place 
there should be eitlier holding of a regular 
senior post or of a post equivalent thereto 
which is held by a promoted officer continuous- 
ly uadi the approval of the Central Govern- 
ment and the Central Government, as I have 
already indicated, generally, acting on the ap- 
proval of the Public Service Commission. An 
extreme case of an absurd situation, therefore 
which is the basis of the apprehension, can- 
not arise. If, on the contrary, ^it werc_ to 
be accepted that the word 'declaration' 
should be taken only to refer to a prospcc- 
dvo declaration amoimting to creation or 


bringing into existence a new post with the 
nomenclature of equivalence with a cadre 
post then this is bound to nuUi^' the policy 
of the Government in respect of the pro- 
moted officers as it was laid down in R. 2 (g) 
and Rule 3 (3) (b) of the Indian Administra- 
tive Service (Regulation of Seniority) Rules, 
1954. This also has been clearly brought 
out, if I may say so xvith respect, in the 
judgment of the Supreme Court in Anand 
Prakash Saksena’s case, AIR 1968 SC 754. 
Mr. Agarxvala has placed reliance on the case 
of Champaklal Chimanlal Shah v. Union of 
India, AIR 1964 SC 1854 in which the ques- 
tion for consideration was the definition of 
quasi-permanent service under Clauses (i) 
and (ii) of Rule 3 of Central Civil Services 
(Temporary Service) Rules, 1949. That rule 
stands as follows: 

"A Government servant shall be deemed 
to be in quasi-permanent service; — 

(i) if he has been in continuous Govern- 
ment service for more than three years; 

_ (ii) if the appoinb'ng authority, being satis- 
fied as to Iris suitability in respect of age, 
qualfications, work and character, for em- 
ployment in a quasi-permanent capacity has 
issued a declaration to that effect, in accord- 
ance with such instructions as tlie Governor- 
General may issue from time to time.” 

Leaving aside some uncertainty as to the 
wording of these two clauses of rule 3 and 
as to whether a ‘comma’ occurs ivitli ‘and’ 
towards the end of Clause (i) or a mere 
‘semi-colon’ or a ‘semi-colon’ with ‘and’, it is 
a case where the two clauses were read to- 
gether as conjunctive with reference to the 
clauses as such and the subsequent rules, 
and in that context, therefore, a formal de- 
claration was necessary. The formal decla- 
ration of a temporary post as a quasi-perma- 
nent post has been held to be imperative 
before a temporary post can be clothed vatli 
the character of a quasi-permanent post, hut, 
in the present context, the word ‘declaration’ 
has to be read in the light of Rule 3 (3) (b) 
and the intention of Government sought to 
be carried out in determining the seniority 
of various categories of recruits to the Indian 
Administrative Sen'ice, and Champaklal’s 
case is not relevant for tliis purpose. 

12. Reference has been made to Civil 
Appeals Nos. 942 and 943 of 1966 (Tlie In- 
come Ta.x Officer, Alleppey v. N. C. Ponno.se 
decided in the Supreme Court on the 2Sth 
of July, 1969) for the proposition that no 
retrospective operation could be giv'cn by a 
departmental autliority to any rule. In that 
case a Tahsildar who had no aufhoritj-, on 
the relei'ant date, to attach an asscs.sce's 
property for realisation of Income-tax dues 
under the Finance Act, 1963, was held not 
competent to do it and his act could not bo 
held to be valid retrospectively. That was 
how the Supreme Court nilcd in this case 
and ruled in favour of the creditor who 
sought to attach it in execution of his own 
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dues. The relevant observation on the point 
nms thus; — 

“The legal fiction could not be extended 
beyond its legitimate field and the afore- 
said words occurring in Section 4 of the 
Finance Act, 1963, could not be construed 
to embody conferment of a power for a 
retrospective authorisation by the State in 
the absence of any express provision in Sec- 
tion 2 (44) of the Act itself. It may bo 
notic^ that in a recent detasion of the Con- 
stitution Bench of this court in B. S. Vadera 
V. Union of Tndin, AIR 1969 SC 118 it has 
been observed svith reference to rules framed 
under the proviso to Article 309 of the Con- 
stitution that these rules can be made with 
retrospective operation. This view was, 
however, expressed o^ving to the language 
employed in the proviso to Article 309 that 
‘any rules so made shall have subject 

to the provisions of any such Act’.“ 

This case, therefore, relates only to the scope 
of the power of the executive authority. If 
Rule 3 (3) (b) cannot be construed to confer 
any privilege upon a ^moted officer, un- 
doubtedly, the act of the Central Govern- 
ment or the State Government givmg the 
benefit to him would not be held to be 
valid. If, however, the rule empowers the 
State Government to do it, the decision in 
this case would be no bar; on the contrary, 
this rule itself says that if the rule makes it 
retrospective, the authority concerned has 
pot the power to ap^ly it retrospectively and 
if the word ‘declare in Buie 2 (g) is held 
to cover not only the case of a future de- 
claration but also recognising the existence 
of a fact, then this decision would lend sup- 
port to the petitioners' contention and would 
not go against it. The decision of the 
Supreme Court in Civil Appeal No. 2162 of 
1963 (State of Orissa v. B. K. Mubapatra). 
disposed of on 11-4-1969 “ (reported in 
AIR 1969 SC 1249) deals walh a case where 
a police oHicer’s name was only included in 
the ‘fit for trial list’ and, as such, the obser- 
vation in this judgment can have no effect 
ubere the petitioners were not in the ‘fit for 
trial list’, because it was a different list alto- 
gether as referred to in the above letter of 
Shn M. S Rao. Tliey were included in the 
ad hoc list, which is different from the 'fit 
for trial list’ as the letter of Shri Rao itself 
has clearly stated. The implication of tbe 
ad hoc list Is almost that of a select list, be- 
cause the ad hoc list was prepared keeping 
in view the Regulation of Seniority Rule. 
1955, which was available to the State of 
Bihar and to the Central Government in a 
draft form, and it was thus that approval 
was given by the Union Public Service Com- 
mission. Tlie decision, therefore, in the 
Orissa case must be held to be not applicahle 
to such a list. Another decision in Chrfl 
Appeal No. 1464 (N) of 1963 (Purtabpore 
Co. Ltd. V. Cane Commr. of Bihar, di s posed 
of on 21-11-1968) = (reported in AIR 1970 
SC 1896) also is of no assistance to learned 


counsel for tbe opposite party respondents. 
That relates to the case of an order of the 
Cane Commissioner of Bihar and it was held 
that tbe ri^t acquired by the owner of a 
mill to purchase the sugarcane from a cer- 
tain area could not be affected on a sub- 
sequent date. This decision, therefore, also 
has no bearing on the question for considera- 
tion in the present case. In Writ Petn. Nos, 
173 to 175 of 1967 (A. K. Kraipak v. Union 
of India, disposed or on 29-4-1969) = (re- 
ported in AIR 1970 SC 150) it has been held 
that the dividing line betxveen the admini- 
strative poxver and quasi judicial poxver is 
quite thin and is being gradually omiterated. 
This is a complete answer to the contention 
raised on behalf of tbe opposite party res- 
pondents that the order passed by the Gov- 
ernment of India is an Administrative order 
and, therefore, it cannot he quashed. Hegdo 
J., in this judgment, has made an ediaustive 
review of the case laws on this point and 
has come to that conclusion. In that case 
the petitioners were gazetted officers serving 
in the Forest Department of the Stats ol 
Jammu and Kash^r. They felt aggrieved 
by the selection made from among the offi- 
cers serving in the said department to the 
Indian Forest Service which was constituted 
in 1966 under Section 3 (i) of the All India 
Services Act, 1951, Tbe order passed by 
the selecting authority xvos quashed. It is 
no longer open, therefore, now to contend 
that the matter of the claim of an officer to 
appointment by mnmotion when the same 
has not been made in accordance xvith the 
rules and procedure, and even in regard to 
the basic concept of justice, cannot have any 
value. The following quotation was made 
from the judgment of Shah, J., in State ol 
Orissa v. Dr. (Miss) Binapani Dei, (1967) 3 
SCB 625 =* (AIR 1967 SC 1269):-— 

"We think that such an enquiry and ded- 
sion were contrary to the basic concept of 
justice and cannot have any value. It is 
true that the order is administrative in cha- 
racter, but even an administrative order 
which involves civil consequences as already 
stated, must be made consistently with the 

rules of natural justice “ 

13. I have dealt with the argument of 
learned Counsel for the opposite party res- 
pondents on the footing that Rule 2 (g) is 
to be construed with Rule 3 (3) (b) and that 
the scope of the word ‘declaration’ in Rule 2 
(g) IS to be gathered with reference to what 
is laid down in the latter rule. The argu- 
ment. however, may also be considered in 
the light of the submission made by learned 
Counsel for the opposite par^ respondents 
in so far as the contention has been that 
Rule 2 (g) refers only to the post declared 
as equivalent to a cadre post as contemplat- 
ed in Rule 9 of the pay Rules and that the 
declaration must, in any case, be only pro- 
spective. It is urged that Rule 3 (3) (b). 
which relates to the comparative seniority ol 
a direct recruit with reference to a promoted 
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officer, should be construed independently 
of Rule 2 (g). It appears, however, that 
even on such a construction the conclusion 
is not altered. The comparative seniority 
provision gives the benefit of continuous 
officiation to a promoted officer -with effect 
from the date prior to the inclusion of his 
name in the smect list if such period of 
officiation is approved by the Central Gov- 
ernment in consultation with the Commis- 
sion, inasmuch as such officiation shall be 
deemed to be officiation in a senior post. 
Senior post is defined in Rule 2 (g) which 
is different from the cadre post; and any 
post declared as equivalent to a cadre post 
shall also be treated as a senior post in terms 
of this rule. Let us take the definition of 
senior post as incorporated in tliis rule. The 
proviso lays down that even where there is 
no actual continuous officiation in such a 
senior post, i. e., in a cadre post or in a 
post declared equivalent thereto bv the State 
Government, nevertheless, the holding of any 
post by a promoted officer prior to the in- 
clusion of his name in tlie select list shall 
amount to his holding a senior post, pro- 
vided officiation in such a post is approved 
by the Central Government in consultah'on 
with the Commission. To my mind, it is an 
additional privilege granted to a promoted 
officer that whenever he has officiated in a 
post involving discharge of duties of equal 
responsibility' with the senior post indepen- 
dent of all other considerations if the Central 
Government is satisfied that the post as such 
is of equal status in consultation vnth the 
Public Service Commission, such officiation 
shall inure for the benefit of the promoted 
officer irrespective of whether it is, or can 
be, a declared post as contemplated in 
Riile 2 (g). The crux in the matter of allow- 
ing the henefit of continuous officiation for 
the purpose of seniority may not be any 
kind of declaration at all involving the dif- 
Ecxilty as to prospective or retrospective de- 
claration, but the mere recognition by the 
Central Government of the status of the post 
in consultation with the Public Service Com- 
mission, (sic) and there is no time-limit as to 
when such approval is granted, as the pro- 
viso does not lay down any point of time 
at which such approval is to be extended 
by the Central Government. The word 
‘deemed’ in itself postulates recognih’on of a 
past fact almost on the same footing as ‘de- 
claration’ but, if anything, it is even freer 
from ambiguity than the word ‘declared’. 
Oxford Concise Dictionary’ puts one of the 
meanings of the word ‘deem’ as ‘as if it were’ 
which means that aldiou^ it was not so 
there before in fact; the authoritv’ has'ing the 
power to grant recognition xvill do it as 
such and then it xvill be considered to be on 
the same footing. In Stroud’s Judicial Dic- 
tionary’ (\'’olumo I-3rd Edition) it is .said at 
page 754 ‘when a thing is to be "deemed” 
something else, it is to bo treated as tliat 
something dse v-ith the attendant consequen- 


ces’. It is not necessary to refer to the 
various contexts in which there are verv nice 
sets- of meaning of this w-ord. It is sufficient 
to state as is mentioned in Words and Phra- 
ses (Volume H, page 481) that the word, 
deemed as used in an Act providing that 
^er the death of the husband the wife’s 
legal settlement shall be “deemed” to be 
the place where he was last legally settled, 
it is equivalent to the expression “shall be 
t^en to be”. Hence, in this context also, 
if the Central Government gives its approval 
to a promoted officer officiating continuously 
on a certain post as a senior post, it shall bo 
taken to be officiafion in a senior post. It 
is true, no doubt, that such approval must 
be given in a bona fide manner as, in fact, 
was done in the present case, because Shri 
M. S. Rao brought to the notice of the 
Central Government the circumstances in 
which a proposal was made for fixing the 
year of allotment with reference to the post 
which these officers were holding and also 
witli reference to the letter of Slui Prabhakar 
Rao and Appendix 6, Rule 14, of the Bihar 
Service Code, pointing out that the officers 
for whom the year of allotment was to be 
fixed concerning their officiation on the 28th 
of December, 1954, were treated to be in 
the current waiting list of District Magis- 
trates. Reference may be made in this con- 
nection to paragraph 12 in Shri M. S. Rao’s 
letter, the relevant portion of which has 
been quoted at page 19 of this judgment. 
Even in the remarks column of Annexure A 
(at page 30 of the paper book in C. W. J. C. 
No. 853/68-Volume III), which has been 
quoted at page 9 of this judgment, Shri M. S. 
Rao pointedly brought to tlie notice of the 
Central Government the contents of the letter 
of Shri Prabhakar Rao, No. 5/27/55 AlS(i), 
dated the 14th August, 1956, in which the 
suggestion was that the period of continuous 
officiation of these officers should be recog- 
nised with effect from the date of occurrence 
of the substantive vacancies, but the re- 
commendation of the Bihar Gox’emment was 
that since these officers w’ere included in 
the ad hoc list of 1954, they' should be held 
to be in officiation in wew of the provisions 
of the Bihar Service Code. Shri Narayan- 
swamy's letter was addressed to the Govern- 
ment of Bihar in answer to this and there 
is no question, therefore, of any Idnd of mis- 
representation whatsoever. The stand in the 
counter-affidavit of the Union of India tliat 
there was misconception caused by' the 
letter of the Government of India is wth- 
out any' substance, and that is why in the 
impugned letter dated tlie 20th September, 
1967, of the Government of India, there is 
no reference to any' misconception or mis- 
representation but only' to what the Govern- 
ment of India regarded as an error on its 
part in giving its approval to the proposal 
of the Government of Bihar which amounted 
to a retrospccHvo declaration of the posts 
held by tlie petitioners as senior posts. If, 
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therefore, the conclusion be, even on tho 
assumption of the correctness of the argo- 
ment on behalf of the Union of India, that 
Buie 2 (g) is not applicable to the case of 
the promoted officers, then if is not that 
prior officiation cannot be equated with offi- 
dation in a senior post but that the matter 
is governed entirely by the second proviso 
to Rule 3 (3) (b), and in that case, the ques- 
tion of decl^tion does not arise and it is 
only the acknowledgment of such officiation 
by the Central Government deeming such 
officiation to be an officiation in a senior post 
that will confer the benefit on the promoted 
officer. The entire basis of the objection in 
the revised order of the Government of 
India, therefore, based on retrospectivity 
completely disappears. It has rightly been 
urged by Mr. Daphtary, on behalf of the 
promoted officers, that the question of any 
misrepresentation or any misconception be- 
ing caused by the letter of the Chief Secre- 
tary of Bihar, Shri M. S. Bao, is wholly ir- 
relevant and, as has been held in S. K. Ghosh 
V. Union of India, AIR 1968 SC 1385. lha 
revision of that order by the Central Gov- 
ernment is arbitrary and liable to be struck 
down as violating Article 16 of the Consti- 
tution, 

14. It has further been urged that 
Buie 2 (g) is intended only to cover conti- 
nuous olh^tion in a senior post or declared 
equivalent to it only in respect of direct re- 
cruits and does not cover toe case of a pro- 
moted officer. In tlie case of the latter, be 
must hold duectly a senior cadre post such as 
the post of a District Magistrate or any other 
post i^clud^ in the cadre list approved by 
the Central Government as the post induded 
in the I. A. S. cadre for every State must 
have the approval of the Central Government. 
To my mind, this contention is, examined 
on its merit, equally fallacious as I have 
already said in the preceding paragraph. 
Rule 3 (3) (b) refers to comparative seniority 
and if the provision in regard to the equiva- 
lence were confined only to direct recruits, 
then the wording of the proviso should have 
been different. As it stands, it obviously 
applies to both categories of ofEceis not 
only holding of senior posts but also of equi- 
valent posts, and the argument must be 
overruled as being without substance. A 
sin^e Judge decision of the Calcutta High 
Court in Arun Ranjan Mukheqee v. Union 
of India, (1967) 2 Lab LJ 2S9 (Cal), Im, 
if I may say so with respect, taken the cor- 
rect view with reaard to the scope of 
Rule 2 (g) and held that it is applicable 
retrospectively and State Government ran 
say so by mere expression of intentioo with- 
out following any particular form. 

15. Yet another considerah'on in regard 
to the construction to be put upon the second 
proviso to Rule 3 (3) (b) is that even if 
Rule 2 (g) be held to be applicable ordy to 
direct recruits in so far as the second part 
of it regarding equivalence is concerned as 


State (SB) (Misra C. J.) A. LS. 

has been contended by learned counsel for 
the opposite party-respondents and also for 
the Union of India, then for the purpose of 
continuous officiation the proviso will have 
to be read in xvider amplitude since the 
wording of this proviso is that such a pro- 
moted officer shall be deemed to have offi- 
ciated continuously in a senior iiost. This 
‘deeming' provision as has been authorita- 
tively recomiiscd by judicial pronouncements 
as also in books on canons of interpretation 
is significant, for in that case even where 
no declaration of senior post is formally 
made in terms of this proviso where sui± 
continuous officiation by a promoted officer 
prior to the inclusion of his name in the 
select list is approved by the Centra) Gov- 
ernment in consultation with the Commis- 
sion, such officiation must be taken to be 
officiation in a senior post. If the language 
were, however, that such an officer must 
have officiated contmuously in a senior post 

E rior to the date of his inclusion in the select 
st etc., if the period of such officiation is 
approved by the Central Government in con- 
sultation with the Commission, then possibly 
tlus proviso will be governed entirely by nile 
Rule 2 (g) and in that case senior iwrt would 
mean a post included in item one of each 
Schedule or any post declared equivalent 
thereto by the State Government concerned. 
But in view of the fictional recognition given 
to the holding of a post on account of the 
use of the xvord ‘deemed’, it seems reason- 
able to hold that a promotee is entitled to 
get the benefit of continuous officiation for 
the purpose of seniority even where he has 
DOt nelcl a senior post in the formal sense 
of the term as defined in Rule 2 (g). If the 
Covemment of India in consultation xvifh the 
Public Service Commission would be satisfi- 
ed about the nature of the post held by a 
promoted officer, as to the nature of its rank 
and seniority as being equal to a senior 
post, the necessity of a formal declaration 
would be altogether dispensed with as al- 
ready held and, in that viciv of the matter, 
the question of retrospective declaration will 
not even arise. The stand of the State of 
Bihar as contained in the letter of Shri S. V. 
Sohoni appears to me sound. The follow- 
ing passage in this letter is relevant: — 

•■(c) the use of the word ‘deemed’ in the 
second proviso of Rule 3 (3) (b) of the Regu- 
lation of Seniority Rules is very significant 
It seems to confer xvide powers on the Cen- 
tral and State Governments for periods to 
be counted towards continuous officiation 
ex’cn if the officer might not in fact, have 
held a post which xvas already a declared 
'senior posf. In its legal sense, the word 
'deemed’ means that something must bo as- 
sumed to be a fact, xx’hethcr it may or may 
not be so. %Vhenever this word is used in 
a Statute, whatever act is required to be 
deemed or taken as true of any person or 
thing, it must in law, be considered 
as having already been duly adjudg- 
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ed or established concerning such per- 
son or thing accordingly. Accordingly, the 
use of the word ‘deemed’ in the second pro- 
viso of Rule 3 (3) (b) of the Regulation of 
Seniority Rules indicates that it was not even 
necessary to declare the posts Jr eld by the 
abovementioned officers as equivalent to 
cadre posts under Rule 2 (g) of the Regula- 
tion of Seniority Rules.” 

Thus, the same conclusion is arrived at by a 
proper construction of the second proviso 
to Rule 3 (3) (b) as it stands or by reading 
it in juxtaposition with mle 2 (g), in which 
case the contention put forward on behalf 
of the Union of India and opposite parties 3 
to 8 that rule 2 (g) is applicable only to a 
post to be declared as equivalent to a cadre 
post under Pay Rule 9, cannot be regarded 
as having any force. I may also invite at- 
tention to the fact that in the subsequent 
decision of the Government of India even 
Pay Rule 9 has been construed otherwise 
and even a cadre officer can now be deputed 
to a non-cadre post. This is incorporated as 
sub-rule (4) to Rule 9, added on the 22nd 
of June, 1960, and it stands thus; — 

"Notwithstanding anything contained in 
this rule, the State Government concerned in 
respect of any posts under its control, or 
the Central Government in respect of any 
post under its control, may, for sufficient 
reasons to be recorded in witing, where 
equation is not possible, appoint any mem- 
ber of the service to any such post witliout 
making -a declaration that the said post is 
equivalent in status and responsibility to a 
post specified in Schedule III." 

Tliis is so even in respect of Clause (i) of 
Rule 9 upon which learned Counsel for the 
opposite party have banked in support of 
their contention of retrospectivity but the 
argument loses much of its force when it is 
borne in (mind that — ^Ed.) there is no provision 
corresponding to Rule 9 of die Pay Rules, 
1954, in respect of a post in the State Civil 
Service. I am satisfied, dierefore, that the 
approval by the Government of India to the 
recommendation contained in Shri M. S. 
Rao’s letter of July, 1958, in regard to_ the 
continuous officiation of diese officers in a 
senior post with effect from 28-12-54 in res- 
pect of the petitioners, must be taken to be 
the approval of the Government of India 
duly given consistent widi proviso two to 
Rule 3 (3) (b). 

16. It is also contended that Rule 2 (g) 
cannot legitimately be taken to include, or 
to have reference to, a post in State Civil 
Sendee, because if it were so, it would be 
ultra x-ires the powers of the Parliament. 
Declaration is to be made by the State Gov- 
ernment in regard to the rank of a post held 
by a provincial civil officer whereas this nilc 
has been promulgated by the Central Gov- 
ernment affecting the .sendee conditions of 
officers who do not belong to the Central 
Service, but belong to the Civil Sendee of 


fte State. Such a provision by the Central 
Government in regard to the State Civil Ser- 
vice could not be made either by the Parlia- 
ment of India or the rule-makdng authority 
under the Central Act. The Paniament or 
the Central Government might do so in re- 
gard to the Central Service but to attempt 
to do so concerning the senice conditions of 
State Civil Service Officers, would he un- 
constitutiona]. This contention too appears 
to me to be without substance. These rules 
have been made under the power conferred 
upon tlie Central Government under Sec- 
tion 3 of the All India Servdees Act, 1951, 
as I have stated above, and lays down the 
principle in regard to the determination of 
seniority of an officer to be recruited to tlie 
All India Service. To argue, therefore, that 
this rule by the rule making authority of 
the Central Government seeks to affect the 
service conditions of an officer of the State 
Civil Service, is altogether incorrect. By 
this rule, it is intended only to treat certain 
categories of posts which are not cadre posts 
as equivalent thereto, so that a senior mem- 
ber of the State Civil Service may not suffer 
unduly in rank when he is appointed to the 
Indian Administrative Service in relation to 
an officer who has been recruited as a result 
of a competitive examination. 

17. It has also been contended that the 
year of allotment of direct recruits having 
once been determined under Rule 3 (3) (a), 
it cannot be altered. It has been argued on 
behalf of the direct recruits that if the pro- 
moted officers are given a year of allotment 
earlier than the year of allotment of the 
direct recruits in terms of rule 3 (3) (b) and 
the proviso, tliis would deprive them of tlieir 
vested right. That right is acquired by 
virtue of the year of allotment itself. It ap- 
pears to me, however, that there is no force 
in this contention eitlier. Rule 3 (3) (a) 
deals with tlie year of allotment of a direct 
recruit as such. Clause (b), however, deals 
with the comparative seniority. There is no 
question, therefore, of any vested right to be 
acquired by any officer because all these 
rules taken together, which .are intended to 
cover the senioritj' of officers recruited to 
the Indian Administrative Serv’ice from vari- 
ous sources, also refer to the comparative 
seniority of tlie various categories of the 
officers. It has, however, been contended 
that the provision of Rule 3 (3) (a) is to bo 
read in conjunction with Rule 4 (3). That 
rule, so far as it is relevant, provides thus: — i 

"4. Seniority of officers. — 

X X X X X I 

(3) Tlie seniority of officers appointed to 
the Serv'icc after tJie commencement of these 
rules and before the 11 Ih day of April, 
1958, who arc assigned the same year of 
allotment shall be in the followa'ng order, 
that is to say — 

(i) Officers appointed to the Service on th« 
results of a competitive c.vamination in ac- 
cordance .with Rule 7 of the Becniitmcat 
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Rules ranked inter se in accordance with 
Rule 10 of the Indian Administrative Service 
(Probation) Rules, 1934.; 

(ii) oiBcers appointed to the Service by 
piomotion in accordance with sub-rule (1) 
of rule 8 of &e Recruitment Rules ranked 
inter se in the order of the date of their 
appointment: 

X XXX x" 

It has been contended that once a particular 
year of allotment has been assigned to a 
direct recruit and a promolee also is ^ven 
the same year of allotment, autoraatically, all 
tte officers directly appointed will rank 
senior to those who entered the Service by 
promotion from the rank of State Civil Ser- 
vice. In my opinion, however. Rule 4 O) 
has no such effect Paragraph 21 itself 
in Anand Prakash Saksena’s case, AIR 1963 
SC 754 is relevant on tins matter. It slates 
*^is contention is devoid of meriL The 
seniority of direct recruits infer se and pro- 
motees infer sc is fixed by Rule 4. The 
object of Rule 3 (3) (b) is to fix the seniority 
of the promotees in relation to (he direct 
tecmils”. This shows that, in the opinion 
of their Lordships of the Supreme Court, 
Pule 4 deals only with inter se ranking of 
officers of both catecones So far as their 
comparative seniority is concerned, they refer 
to Rule 3 (3) (b) alone os being relevant 
The argument of learned Counsel for the 
Union of India and the direct recrviils even 
from this angle cannot be taken to be cor- 
rect. 

18. It has also been urged that, in fact, 
there was no factual officiation by the pro- 
motees In senior-scale posts. Reference in 
this connection is made to the posts held 
by the petitioners. In this connection. I may 
quote here the relevant passage from Shri 
Sohoni’s letter to the Secretary (Services), 
Ministry of Home Affairs, Government of 
India, New Delhi (vide Annexure TT of the 
brief in C. W. f. C. No. 853/68. page 09 
at 113 VoL HI). 

“S. AD the promoted ofBeen, except Shri 
Alam, held the same post or similar posts 
from a date much earlier than 28th Decem- 
ber, 1954, which is the date from which 
the benefit of continuous officiation has been 
given to them under the seomd proviso to 
Rule S (3) (b) of the Regulation ot Seniority 
Rules, shri S. C. Mishra was appointed as 
Director of Gram Panchayats on 20lh August 
1948. This post is now a senior cadre post 
of the I. A. S. After that, he held the post 
of DepuW Secretary in tho Local Self Govt. 
Depart, from the 9th October, 1949. On 4th 
August, 1954, he was appointed to the cadre 

g ist of Deputy Secretary in the L. S. G. 

epartment, in addition to his own duties 
as ChaiiTuan of the Patna Improvement Trust. 
He held this post till 18lh Marcih, 195S. 
Shri S. A. F. Abbas was Development Train- 
ing Officer in the Administrative Trainine 
School on 20th December, 1954. He lean- 
ed this post on 23rd December, 1954. Be- 


fore that, he was Additional Deputy Secre- 
tary in the Development Department frojn 
22nd April, 1953, and Secretary to Food Pro- 
duction and Development Commissioner 
from 13th January, 1950. For about six 
months in 1953-54, he officiated as Re^trar, 
Co-operative Societies, which is a senior 
cadre post. The same post of Secretary to 
the Food Production and Development Com- 
missioner has been converted into that of 
Deputy Development Commissioner and has 
since been included in the cadre. There- 
fore. Shri Abbas can legitimately claim that 
he held a senior post continuously from 
13lb January, 1950. Shri R. S Mandal was 
appointed as Mayurakshi Resettlement Officer 
on 5th July, 1949, which was a post in the 
rank of Additional District Magistrate. He 
joined as Additional Collector, Santhal Par- 
ganas, on Srd November, 1950. In 1952, 
he was transferred as Deputy Director of 
Development and Rehabilitation in the 
Damodar Valley Corporation and succeeded 
Shri K S V. Raman. 1. C. S.. as Director, 
Development and Land Acquisition in the 
Damodar Valley Corporation in August, 
1953, which post he held on 28th December, 
1934, and conlinued to hold till June. 1956. 
Therefore, in his case also, it can be said 
that he continuously held a senior iiost from 
3rd November, 1950,' if not from 5th Iiily, 
1949. Shri R. C. Sinha was appointed as 
Sectary to the Chief Minister on 8th Febru- 
ary. 1949. In 1932, the duties and respon- 
sibilities of the post of Secretary to the Chief 
Minister were reappraised and the State 
Government upgraded the post to the status 
of Deputy Secretary to Government with ef- 
fect from 2^d, S^tember, 1952. He held 
this post on 28th December, 195^ and left 
it only in 1961. 

Thus, while these officers were holding 
posts equivalent to senior cadre posts from a 
date much earlier than 28th December, 1934, 
the benefit of continuous officiation was 
bmited upto 28th December, 1954. only, I 
may point out that, in a sense, it is arbi- 
trary. This is the data when the list of 
officers considered suitable for officiating ap- 
pointment to senior cadre posts in the I. A. S, 
was approved by tho Union Public Service 
Commission. This list was called the ad 
hoc list because, at the time it was prepar- 
ed, the Indian AdininistraUve Service (Ap- 
pointment by Promotion) Regulations had not 
come into force, but the Seniority Rules 
were promulgated on September 9, 19^. 
The former Regulations were In the draft 
stage. However, in preparing the list, the 
same procedure, as was prescribed sub^ 
ouently in the Regulations, was followed; and 
the lifr was prepared on a rigorous test of 
merit. After the Promotion R^ulations were 
finalished, all these officers were included in 
the first ‘Select Ust' which became opera- 
tive 26th December, 1955. Due to delay 
In finalisation of the Promotion Bcgul^tons, 
there was delay in tho preparation of the 
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‘Select List’. The record of service of “these 
officers will show that these officers would 
have been included in the ‘Select List’ if the 
preparation of such a list had been under- 
taken earlier. Therefore, they have suffered 
for no fault of theirs and for a circumstance 
which could have been avoided if the fact 
of their officiation were reported timely to 
the Central Government and the Union Pub- 
hc Service Commission. Thus, it has been 
unfair to limit the benefit of continuous offi- 
ciation from 28th December, 1954. If the 
matter were now re-opened, in all fairness, 
the year of allotment of these officers should 
be determined on the basis of the actual date 
on which they were appointed to the posts 
intrinsically equivalent to senior cadre posts. 
If this is done, it wOI be found that most 
of the officers held such posts from dates 
which were earlier than that of continuous 
officiation of any direct recruit to the I. A. S. 
in Bihar, and, in that case, their seniority 
will have to be re-fixed on an ad hoc basis 
under the first proviso to rule 3 (3) (b) of the 
Regulation of Seniority Rules. 

6. In view of what has been stated above, 
the State Government strongly support the 
rayer contained in the representations filed 
y the promoted officers affected by the deci- 
sion of the Goverment of India, communicat- 
ed in their letter dated 20 September, 1987. 
The least that should be done is to revoke 
this decision and restore the previous year of 
allotment, and fixed finally in Government of 
India’s letter No. 6/18/56-AIS(II), dated 3rd 
September, 1968”. 

The letter of Shri S. V. Sohoni, points out 
the posts which the officers held at the time 
of their promotion for appointment to Indian 
Administrative Service as also the date from 
which the benefit of continuous officiation 
xvas allowed to them by the Central Gov- 
ernment and how these posts were of equal 
responsibility vnth any senior post held by 
any senior person; and even assuming that 
the salary was not the same, it would not 
make the least difference inasmuch as what 
equivalence requires is not equality in salary 
but the nature and the duties involved in it 
which would make it equal to the senior post. 
In that view of the matter, even the post of 
an Additional District Magistrate could well 
be equated by the State Government to the 
post of a District Magistrate, as in fact it 
has been subseqiiently done, and the ex- 
cadre post of Deputy Secretary' might well 
be equated to the post of a Deputj' Secretary 
which is a cadre post when the incumbents 
wore already declared to belong to the cur- 
rent list of the District Magistrates. Tlie Gov- 
ernment of India was fully fustified in ap- 
proving the officiation of thase officers in 
such posts as officiation in equivalent posts. 

19. Learned Counsel has relied upon 
two decisions in support of his contention. 
One Ls the case of S. M. Naqavi v. President 
of India. ILR 47 Pat 533 = (196S Lab IC 


1^6) and another is D. R. Nim v. Union 
of India, AIR 1967 SC 1301. In the case of 
S. M. Naqavi, ILR 47 Pat 533 = (1968 
Lab IC 1426) a Division Bench of this court 
has taken the view that the benefit of conti- 
nuous officiation is admissible to an officer 
w'hose name was included in the ad hoc list, 
but not to an officer whose name xvas includ- 
ed only in the fit for trial list* because such 
a list was not urithin the contemplation of 
the Indian Administrative Service (Appoint- 
ment by Promotion) Begulations, 1955, as 
the Government of India made clear beyond 
doubt in the following passage; 

“The question whether the officiation in 
senior posts of the State Civil Service Offi- 
cers after inclusion of their names in tire ‘fit 
for trial fist’ should or should not be taken 
into account for the purpose of sem'orit>% on 
their subsequent appointment to the Indian 
Administrative Service, has been engaging 
the attention of the Government As the 
Government are aware, the Indian Admin- 
istrative Service (Appointment by Promotion) 
Regulations do not provide for the prepara- 
tion of any such ‘fit for trial’ list. Such a 
fist has been defined merely to enable the 
State Government to try out a few officers 
irrespective of their seniority witli a view to 
test their suitability for senior posts, and is 
intended only to avoid specific references 
to the Union Public Service Commission for 
casual short term appointments of the State 
Civil Sen'ice officers to senior Indian Admin- 
istrative Service posts. The Union Public 
Service Commission, who were consulted in 
this respect, have advised that any officia- 
tion of the State Civil Serxece Officers includ- 
ed in the ‘fit for trial list’ should not ho 
taken into account to determine their senio- 
rity in the Indian Administrative Service. 
The Government of India have accordingly 
decided tliat wherever such lists have been 
prepared in some States, the officiation in the 
senior posts of the State Civil Service Officers 
included in the ‘fit for trial list’ cannot bo 
counted for the pumose of determining the 
seniority of such officers under the Indian 
Administrative Service (Regulation of Seni- 
ority) Rules, 1954.” — (vide page -510 of 
S. Jil. Naqavi’s case, ILR 47 Pat 533 = 
(1968 Lab IC 1426)). 

As their Lordships have obserx'ed in this 
judgment, the view of die Central Govern- 
ment in regard, however, to the officers in- 
cluded in the ad hoc list was different ns is 
slated in paragraph 12 of the judgment at 
page 513 (of ILR 47 Pat) = (at p. 1429 of 
Lab IC). As explained above, as to why 
the Government of India took up a different 
attitude in regard to the officers included in 
tlie ad hoc fist is not material but definitely 
tliere was no misconception in the mind of 
the Home Ministry of the Centra! Govern- 
ment in regard to this matter. If the con- 
tention of learned Co;insel for the Union of 
India and for opposite parti' Nos. 3 to 8 bo 
accepted as correct that Rule 2 (g) does not 
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apply to officers of tbe State Gvil Serwe& 
then any difficulty created by lack of foimal 
declaration in regard to the senior posts held 
by them will completely disappear, as already 
stated, inasmuch as uie second proviso to 
Rule 3 (3) itself will be deemed to have 
been carried out in the manner in which the 
ad hoc list was prepared and approval of the 
Union Public Servic Commission was granted 
to it. In the case of D. R. Nim, AIR 1967 
SC 1301, a date of contmuous officiab'on was 
assigned to a police officer who was promot- 
ed from U. P. Police Service as a result of 
a competitive examination held in 1938. He 
was appointed Superintendent of Police with 
effect from the 25th of June, 1947. He offi- 
ciated till he was appointed to the Indian 
Police Service against the promotion quota of 
the Indian Police Service cadre of Uttar Pra- 
desh with effect from the 22nd of Ortober, 
1955. After the promulgation of the rules 
and regulations in regard to the determination 
of seniority of officers appointed by promo- 
tion came into force, the seniority of the 
appellant D. R, Nun also had been determin- 
ed. He was ^ven a year of allotment by 
the Central Government which he challenged 
as arbitrary. The Government of India ex- 
plained the reasons for assigning him that 
dale, being the 19th of May, 1951, by virtue 
only of Instructions issued vide Shn R. C. 
Dutt’s letter No. I/IS/SS-AIS, dated the 
22od of June, 1951. It was held by the 
Supreme Court that this date was fixed with- 
out taking into consideration the period of 
officiatlon of the appellant as officiating 
Supenntendent of pohee with effect from the 
25th of June, 1947. SiJat, J., who spoke for 
the Court, put the point as follows:— 

*The above statement of the case of the 
Government further shows that the date. May 
19, 1951, was an artificial and arbitrary date 
having nothing to do with the application 
of the first and the second proviso to R. 3 (3). 
It appears to us that under the second proviso 
to Rule S (3) the period of offidatioa of a 
particular officer has to be considered and 
approved or disapproved by the Central 
Government in consultation svith the Com- 
mission considering all the relevant facts. The 
Central Government cannot pick out a date 
from a hat — and that is what it seems to 
have done in this case — and say that a 
period prior to that date would not be deem- 
ed to be approved by the Central Govern- 
ment within the second proviso.” 

Unlike Nim’s case. AIR 1967 SC 1301, the 
Government of India gave its approval to the 
recommendation in the letter of Shii M. S. 
Rao on foot of the ad hoc list accepted by the 
Union Public Service Commission on the 
28th of December, 1954. The names in the 
ad hoc list were treated by the State Cov- 
emment in terms of Appendix 6, Rule 14, 
of the Bihar Service Code, as those of officers 
fit for appointment as District Magistrates. 
Since the Bihar Government under its own 
code could draw up such a list — and this 
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was •mentioned in flie letter of Shri M. S. 
Hao and full circumstances also stated as 
to bow all the other officers should get the 
benefit of the ad hoc list — when the Gov- 
ernment of India gave its approval to the 
ad hoc list as such, such an approval cannot 
be held to be arbitrary or erroneous or given 
under any misconception but based on good 
reason, and the year of allotment proposed 
by the State of Bihar rvas accordingly ap- 
prove by the Central Government. Nim's 
case. AIR 1967 SC 1301 therefore, which is 
reli«i upon by learned Counsel for the oppo- 
site I^rty respondents, appears to me to be 
an authority in favour of the petitioners that 
where a date of offidation has been approv-i 
ed by the Government on intelligible basis, 
this must be upheld as correct, as was done 
in the present case. If a arbitrary and arti-| 
fictal date were given without considering the 
circumstances set out in detail in the above 
letter of the Government of Bihar, the deci- 
sion in this case might well be cited as an 
authority in support of the case of the direct 
recruits. The position being quite different,! 
it appears to me that the crux is where ap- 
proval has been given taking into considera-I 
bon all the circumstances of a case which are 
rational and iniclLpble, that approval can-| 
not be withdrawn by the Government ofj 
India to the prejudice of the interest of the^ 
officer affected by such withdrawal. 

20. It has also been contended that even 
assuming that Shri Narayanswam/s letter 
dated tbe 3rd September, 1958, be constru- 
ed as approval of the officiatlon of the pro- 
motees within the second proviso to Rule 3 

S (b) of seniority Rules, that approval 
ving been again withdrawn by the Gov^ 
ernment of Indio, it is' the same as not hav- 
ing been given at all and it could not be 
challenged. This argument has only to be 
stated in order to be rejected. If the Gov- 
ernmenl of India be taken to have given a 
valid ajmroval, as has been contended on 
behalf of the petitioners and if the petitioners 
have acquired a ri^t to continue on the post, 
it would be unintelligible to argue that the 
same authority could withdraw the approval 
and jeopardise the interest of the employees 
in a capricious way. It is as good as saying 
that If a person is once appointed by the 
Government, the Government being an ap- 
pointing authority and having the power to 
dismiss the Government servant can do so 
without valid reason. This will be funda- 
mentally opposed to the security of tenure of 
the Government employee, that once he ac- 
quired a right to continue in the post. Gov- 
ernment can remove him, at its option. It 
is, dierefore, difficult to understand the con- 
tention urged on behalf of the opposite party 
respondents that if it lay on the part of the 
Government of India to grant approval, which 
was done in 1958, the approval can be with- 
drawn in 1967. It must be taken as well 
established that the validity of the approval 
of 1958, if at all, may be challenge: but 
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once it is found that it was a valid approval, 
it would not be open to the Government to 
withdraw it on the ground that the autho- 
rity which can grant approval also would be 
at liberty to withdraw it 

21. It has also been urged that the order 
of the Central Government is final. To this 
contention it is urged in reply that if this 
position be taken at its face value, then there 
is more substance in the objection by the 
petitioners that the order of the Central 
Government passed in 1958 accepHng the 
date of continuous ofSciation proposed in 
Shri M. S. Eao’s letter should be taken to 
be final. No provision is made for appeal 
against such an order in the Civil Services 
(Classification, Control and Appeal) Rules 
and as such the Government of India would 
have no power to revise it. In any case, it 
is difiScult to support the contention on behalf 
of the opposite party respondents that the 
order passed by the Government of India 
cannot be quashed by this Court. Learned 
Counsel for the opposite party respondents 
has relied upon a decision of the Supreme 
Court in Parry and Co. Ltd. v. Commercial 
Employees Association, AIR 1952 SC 179 in 
which it is stated that a writ of certiorari 
will not lie merely on the ground that a deci- 
sion by an inferior Tribunjil with jurisdiction 
is erroneous. That, however, was a decision 
of a quasi-judicial authority under the provi- 
sions of Section 51 of the Bihar Shops and 
Establishments Act. But it may be noticed 
that even in that judgment, it was conceded 
by Mr. Issacs that in spite of such a statutory 
provision the superior Court is not deprived 
of its power to issue a writ although it can 
do so only on the ground of manifest defect 
of jurisdiction or of a manifest fraud of the 
party procuring it. The decision of the Gov- 
ernment of India is not tlie decision of a 
Tribunal and, in that view of the matter, the 
case is clearly distinguishable. 

22. It has also been urged that the pre- 
sent writ petition is barred on tlie principle 
of constructive res judicata and judicial pro- 
priety. Reference is made in this connection 
to tlie order passed by tin's Court, to which 
I was a party, in C. W. J. C. No. 787 of 
1967. This was a petition filed by some of 
the direct recruits (Shri K. A. Ramasubrama- 
m'am, Shri S. D. Prasad and Shri P. S. Appu) 
for a writ of mandamus directing the State 
of Bihar to give effect to the decision of the 
Government of India re\'ising the seniority 
h'st of the petitioners vis-a-vds the opposite 
party respondents. It is true, no doubt, that 
when the State of Bihar expre,sscd its willing- 
ness to implement the decision of the Gov- 
ernment of India, the writ application liad 
to be allowed. Learned Counsel for the op- 
posite party respondents has urged that the 
State was l)oimci, therefore, by its ovn acree- 
ment to abide by the decision of the Govern- 
ment of India. TThc promoted officers filed an 
application in that case for being impleaded 
as party on the ground that tlieir interest 
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was being adversely affected by the stand of 
the State of Bihar and as such they sought 
an opportunity to oppose the application of 
the direct recruits. Their prayer was refus- 
It is urged, however, on behalf of the 
petitioners that this cannot operate as res 
judicata. In order to understand the conten- 
tion, the following paragraph of the order 
passed by this Court may be quoted: — 

‘Tn the circumstances, the \vrit application 
should stand allowed as the opposite party 
to this application, the State of Bihar, has 
accepted the point of view of the petitioners 
and the order of the Government of India 
win be implemented. There is opposition to 
this on behalf of the promoted officers affect- 
ed by this order. There is an application 
filed by them to the effect that they should 
be joined as opposite party to this applica- 
tion and matter may be considered on merit 
in their presence. The admission of the 
claim of the petitioners bv the State of Bihar 
should not be taken to be sufficient to dis- 
pose of this application because, in the very 
nature of it, this appb'cation involves some 
prejudice to the interest of the promoted offi- 
cers which is the direct consequence of the 
admission made by tlie State of Bihar. 

Having heard learned Counsel for the 
parties at some length, tlie petitioners insis- 
ting upon the application being allowed in 
view of the stand of the State of Bihar and 
Mr. Balbhadra Prasad Singh for tlie promot- 
ed officers opposing it on tlie ground of the 
prejudice caused to tlie promoted officers, 
it appears to us that tlus application as it is 
at present constituted has to be allowed. We 
are not prmared at this stage to add the 
promoted officers as parties to this application 
and tlieir application is, tlierefore, rejected. 
The present application, however, stands al- 
lowed. 

This order is, howe\'er, without prejudice 
to the right of the promoted officers to agi- 
tate this question, if tliey are advised to do 
so, in an appheation properly framed for that 
purpose. 

It has been contended by Mr. Basudeva 
Prasad for tlie opposite parly respondents tliat 
this would operate as res judicata on the 
aulhorit>’ of the Supreme Court in Naresh 
Shridhar Mirajkar v. State of Maharashtra, 
AIR 1967 SC I. Tliat was a case in which 
a reporter attached to the English Weekly 
‘Tllitz” wanted to publish a detailed report 
of the proceedings in the Court which how- 
es'er. Justice Tarkunde of the Bombay ‘High 
Court disallowed on a grievance made by one 
of the witnesses. This was an oral order. 
The reporter, Naresh Shridhar Mirajkar, felt 
aggrieved by the order and moved the High 
Court of Bombay by a vrit petition under 
Article 226 of the Constitution. That peti- 
tion was, howev'er, dismissed on the ground 
tliat the impugned order was a judicial order 
of the High Court and was not arnenabfo 
to a writ under Article 226. hfirajkar, how- 
ever, made an applmation under Article 32 
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of the Constitution praying to the Supreme 
Court for enforcement of a fundamental right 
under Article 19 (1) (a) and (g) of the Con- 
stitution. This was dismissed by the Supreme 
Court on the ground that since he made an 
application under Article 226 in the High 
Court of Bombay and it was dismissed, the 
proper remedy for the petitioner was to file 
an appeal against the judgment of the Bom- 
bay Iligh Court. The same not having been 
done, die decision would operate as res 
judicata and the petitioner could not seek 
the same remedy in the Supreme Court by 
way of an application under Article 32 of 
the Constitution. It is true that their Lord- 
ships followed that course on the ground that 
the order passed by the learned Judge, Jus- 
tice Tarkunde, was not collateral in the sense 
that the jurisdiction of the Judge to pass 
that order could be challenged otherwise than 
hy a proceeding in appeal. Mr. Basudeva 
Prasad has contended although the peti- 
tioner, Mirajkar, in that case was not direct- 
ly a party to the proceedings before the 
learned Judge on the enminai side, yet an 
order passed against him was held to be coo* 
elusive. Likewise, the petitioners in the pre- 
sent case, althou^ sot parties to the above 
wnt application (C W. J C No. 787 ol 
1067), must be held to be affected by this 
order of the Court refusing to make them 
party. They should have gone up in appeal 
to the Supreme Court against that order and 
failing that they must be bound by that 
order. In my opinion, however, the conten- 
tion is absolutely devoid of force. It is true 
that the prayer of the petitioners to be iii>* 
pleaded a.s parties to that application was 
f elected hut, in the first place, they were 
no parlies to that application and as such 
they ivould not be bound by that order and, 
in the second place, it is clearly stated in 
the onler itself that the application was being 
allowed svithoiit prcfiuhce to the right of the 
petitioners, which means that they wmild bo 
at liberty to agitate the question m an iodo- 
pemlent application to be filed by them. It 
'is sveTl4.iiow-n principle of res jiidrcata that 
where a tonrl keeps an issue open giving 
opportunity to the parlies to re-ag»lafe the 
ci'if'slion. it does not come svilhin the nrinct- 
ple of res iuihcata at all, becfluse tins im- 
plies an order of the Court not to decide a 
point where the Court directly leaves open 
an issue to be aeifated in a future nmceed- 
ing Tlie contention, therefore, of Mr. Basil- 
deva Prasad must be rejected. Learned 
Counsel has also referred to H.slsbury’s Lasvs 
ol England, volume 22 (third Edition), p. 780, 
Articles 1660 and 1661. Thev. however, 
deal ssith conclusiveness of judgments and 
merger of cause of action in judgment which 
are general principles and have no bearing 
upon the point raised in the instance case. 

23. It has further been contended that 
no writ can Issue to perpetuate an illegaliw. 
In my opinion, since I have already held 
that DO illegality was committed by the Go^ 


eminent of India in granting approval to 
the date of officiation of the petitioners in 
senior posts or lo posts equivalent to senior 
TOsts for the purpose of seniority, the with- 
drawal thereof by a subsequent deed would 
be an illegality and there is no reason why 
the same should not be quashed by a writ 
of certiorari. 

34. It has been contended that certiorari 
cannot be issued to q^uasb the order of 
Centra! Government because the interpreta- 
tion put bv the Central Government on 
Rules 3 (g) and 3 cannot be characterised 
as perverse. The view taken by the Central 
Government, if anything is at least plausible. 
Reference has been made in support of this 
contention to the case of Principal, Patna 
CoUege, Patna v, Kalyan Sriaivas Raman, 
AIR 1966 SC 707. TTiat was a case where 
an order of the Vice-Chancellor in regard to 
the University Regulation concerning the 
percentage of a candidate was quashed by 
the High Court, but the Supreme Court srt 
aside that order on the ground that merely 
because the construction put by the High 
Court on the Regulation appeared to it to be 
more reasonable than the construction put 
upon it by the Vice-Chancellor ivould not 
justify quashing of the order. That, however, 
was a case where (here was considerable 
ambiguity in the Regulation concerned and 
the various Articles of the Regulation were 
etamined to come to that conclusion. Unlike 
that case, the petitioners had an order pass- 
ed in their favour by the Central Govern- 
ment firing the seniority In September 1958 
and they held high posts under the Govern- 
ment by vutue of such seniority, but, as a 
result of the revised order, they would loss 
their seniority and would have to revert to 
lower posts after nine years, ^art from the 
propriety of the course adopteef by the Cen- 
tral Government, in such circumstances, this 
would be a fit ca.se in which if the High 
Court is satisfied about the error in the order 
of the revision passed by the Government of 
India, to quash it, and not £hat no ceibo- 
ran could issue in this case. Every canon 
of justice in the present circumstances would 
be attracted in favour of the petitioners and 
it cannot be reasonably argued that no cer- 
tiorari can issue in this case on the authority 
of the case of a student seeking admission to 
an esamination on the interpretation of an 
ambiguous rule in respect of which the inter- 
pretation of the Vice-Chancellor, being equal- 
ly plausible, was upheld bv the Supreme 
Court. Moreover, the present case is not ol 
the type dealt with by their Lordships of the 
Supreme Court. It is not a simple case but 
consideration of a number of rules and regu- 
lations is involved and, if anything, according 
lo the petitioners, the second proviso to 
Rule 3 (S) (b) is clear enough and the inter- 
pretation sought to be put upon it on behalf 
of the petitioners was accepted by the Gov- 
ernment of India after mature coasideratioa 
as all the relevant factors in regard to the 
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oEBciation by the petitioners were set out in 
the letter of Shri M. S. Rao, which was ac- 
cepted by the Central Government. 

£5. I may also clarify the position in re- 
gard to the preparation of the ad hoc list 
which received the approval of the Union 
Public Service Commission on the 28th of 
December, 1954. I have already said that 
although the Indian Administrative Service 
(Appointment by Promotion) Regulations, 
1955, came into force in 1955 (6th June, 
1955), this was already in a draft form well 
known to the Central Government as also 
the Governments of the various States and 
the selection committee was appointed in 
terms of Regulation 3 of these Regulations. 
Regulation 4 deals with the conditions of eli- 

t ibility for promotion and regulation 5 provi- 
es for preparation of a list of suitable offi- 
cers, which was done in this case in Septem- 
ber 1954, Regulation 6 provides for consul- 
tation with the Commission which, in this 
case, was done, as the list prepared by the 
committee pre.sided over by the Chairman 
of the Union Public Ser\nce Commission was 
submitted to the Public Service Commission 
as spoken of in Regulation 6, and the Com- 
mission gave its approval duly on the 2Sth 
of December, 1954. It is true, no doubt, 
that the select list was formally prepared 
only after these Regulations were actually 
maole and promulgated in a formal manner, 
but the entire procedure prescribed in these 
Regulations has been followed. The con- 
tention, therefore, that there was no consul- 
tation wnth the Public Ser\'ice Commission, 
as is sought to be denied in the counter-affi- 
davit by the Union of India, is misconceived. 
The confusion has been caused because these 
Regulations came into existence in 1955, but 
what was required to be done under the pro- 
visions of these Regulations, in fact, had 
been done in 1954, exactly in the manner 
contemplated in tliese Regulations and, in 
tliat view of the matter, the requirement of 
the second proviso to Rule 3 (3) (b) is com- 
ph'ed with and tlie petitioners must be deem- 
ed to have officiated continuously in a senior 
post approved by the Central Government in 
consultation with the Public Serxace Commis- 
sion. Tlie Government of India was, obvi- 
ou.sly, aware of this position and that pro- 
bably explains why the reason as.signed in the 
final letter of tlie Government of India, dated 
tlie 20tli September, 1967, which is sought 
to be quashed, has not referred to non-con- 
sultation xvith llie Union Public Serxacc Com- 
mission but merely to the defect that no dec- 
laration could be made by the State Govern- 
ment of treating any po.st which is not a 
cadre post as equixsilent thereto xvith retros- 
cctivc cfTcct, xx-hich is supposed to hax’’e 
cen done in the letter sent to the Account- 
ant-General. Bihar, in respect of the 
petitioners in Annexairc D series to the 
counter-affidavit by opposite partx' Nos. 3 to 
S (xade pace 37 of the paper book in C. W. 
J. C. No. 853/6S-\'olume III). In my opin- 


ion, this erroneous conception on the part 
of Home Ministiy of the Union of India has 
led to the xvithdrawal of the approx^al granted 
nine years before to the recommendation con- 
tained in the letter of Shri M. S. Rao. It is 
clear that there are txxm shields in this case 
on xx'hich the petitioners may rely in support 
of their case. One is, tliat the statement con- 
tained in the letter, of Shri M. S. Rao re- 
garding the nature of the posts held by the 
petitioners in itself .should be deemed to be 
a declaration inasmuch as no formal act is 
to be done, to enable the State Government 
to treat a particular kind of post as a senior 
post, if Rule 2 (g) is interpreted in a compre- 
hensive manner to include not onb- ‘derlini- 
Hon’ under Pay Rule 9 -but, further, the dec- 
laration to be made by the State Gox’emment 
in regard to a post under its control. But, 
as I have already said, ex'en leavinc this mat- 
ter out of con.sideration, the second shield on 
which the petitioners can rely is the second 
proxn'so to Rule 3 (3) (b) xvhich uses not only 
a xvord similar in import as ‘declare’ but of 
a clearer character by using the xxmrd ‘deem’, 
xvhich has been recognised in the cases re- 
ferred to earlier as also in the following 
cases: Muller v. Dalgetj' & Co., Ltd., (1909) 

9 CLR 693 at p. 696, Re Rogers & Mc.Far- 
land, (1909) 19 OLR 622 at p. 631 and R. v. 
Norfolk County Council, (1891) 60 LJQB 
879 at p. 380. 

In Muller’s case, (1909) 0 CLR 693 per 
Griffith, C. J.— 

“The xvord ‘deemed’ is more com- 
monly used for the purpose of creating 

a ‘statuforx' fiction’ that is, for the 

purpose of e.vtending the meaning of some 
term to a subject-matter xx-hich it does not 
properly designate....” In Re Rogers and 
Me. Farland, Riddell, J. held — ‘Tt xvould, 

I think, be quite impossible for us, so far as 
the authorities go, to hold that ‘deemed’ 
means anything less tlian ‘adjudged’ or ‘con- 
clusively considered’ for the purposes of legis- 
lation”. In (1891) 60 LJQB 379, 

Cave, J. observed — “Generally speaking, 
when j-ou talk of a tiling being deemed to 
be sometliing, you do not mean to say that 
it is that xvhich it is to be deemed to be. 

It is rather an admission that it is not what 
it is to be deemed to be, and that, nofw'ih- 
standing it is not that particular thing, never- 
theless it is to bo deemed to be that 

thing." 

2C. Anotlier Feature of some importance 
in support of the contention raised in Shri 
Sohoni’s letter (annexure E, page 99 of the 
brief in C. W. J. C. No. S53/GS-Volumo HI) 
xx-ith regard to Rule 3 (3) (b), that will act 
as the second and independent shield apart 
from Rule 2 (g), is that under Utile 2 (g) 
xx'hat is defined is a senior post, xx-hich is a 
cadre po.st included in item 1 of the Sche- 
dule to the Indian .'Vdminislralix-e Sen-ice 
(Fixab'on of Cadre Strength) Regtilations, 
1955 or any po.st declared equix-alenl thereto 
by the State Gox-emment concerned. How- 
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ever, so far as the second proviso is concem- 
ei reference is not made to a post to be 
held by such an officer, but privilege is con- 
ferred upon the officer. The Cenh^ point 
in Buie 2 (g) is the ‘post’ but the central 
point in the second proviso is the ‘officer con- 
cerned', and it is said that if an officer has 
officiate continuously in a post, it shall be 
deemed to be a senior post if such oiBcia- 
tion prior to the date of the inclusion of his 
name in the select list is approved by Iho 
Central Government in consultation with the 
Commission. The question of anv declara- 
tion is completely ruled out so far as the 
‘deeming” provision under this proviso is 
concerned. I may reiterate that where the 
post held hy such an officer is not a senior 
post in terms of Rule 2 (g), i. e., not declar- 
ed as such, but nevertheless if the Central 
Government is satisfied that it is a i)ost of 
a character which should give the officer 
concerned the benefit of continuo'us otBcia- 
tion for the purpose of seniority, in consul- 
tation with tne Commission, such a post 
shall be taken to be a seiuor post in the 
eye of law. 

Id such a case the question of declaration 
of any kind becomes redundant; and if that 
be so, the entire basis of the reasoning in 
the letter of the Government of India, 
dated the 20th September, 1967 (annemre 1, 
at page 19 of the brief in C. W. J. C. 
No. 853 of 1668, Volume III), loses all its 
force. It Is a pure question of Interpreta- 
tion of this rule and since such an act is of 
a quasi-fudiclal character, it has got to be 
quashed as an invalid order and, more so. 
because the effect of ft is to put the peti- 
tioners In a rank much lower than what they 
have enjoyed for at least nine years prior to the 
order of reversion to a different lower rank. 
Hence, this is a fit case for issue of a ^vrit 
of certiorari to quash the subsequent order 
of the Central Government. 

(contd. on Col. 2) 


27. The argument in regard to the scope 
of Bole 2 (g) bearing on the scope of tne 
term ‘declaration’ and Rule 3 (3) (b) and 
proviso thereof has been reiterated as learn- 
ed counsel for the Union of India and for 
Respondents Nos. 3 to 14 have urged it with 
slightly different shades. Since tbe applica- 
tions are being allCwed on the general 
ground of invalidity of the order of the Gov- 
einment of India revoking the approval given 
to the senionty of the promoted officers in 
1958, it is not necessary to set out in detail 
the specific facts of each case. 

28. The applications are thus allowed. 
The order of the Government of India dated 
the 20th of September, 1967 is quashed and 
it is directed that the petihoners must conti- 
nue to hold rank as assigned to them in 1658. 
There svill be no order as to costs. 

O. N- SINIIA. J. 29. I have perused 
the judgment prepared by the learned Chief 
Justice and I agree that all the writ apphea- 
tioQS should be allowed and that the order 
of the Central Government dated the 20th 
S^tember, 1967, be quashed by a writ of 
certiorari. I shall mention the salient fea- 
tures of these writ applications and my con- 
clusions thereon. 

SO. There are seven petitioners in these 
sir vvrit applications as follows:— 

C. W. 1. C. 853/68 — Sri Syed Abul Far- 
luf Abbas and Sri Ram Se\vak MandaL 

a W. I. C. 854/68 — Sri Ram Chandra 
Sinna. 

C. W. J. C. 877/68 ■ — Sri Samir Kumar 
Ghosh. 

C W, J. C. 878/68 — Sri Sab’sh Chandra 
Mishra. 

C. W. J. C. 879/68 — Sri Sinheshwar 
Sahay. 

C. W. J. C. 880/68 — Sri Ramanand 
Sinha. 

They were promoted to the Indian Adminis- 
trative Service from the Bihar State Civil 
Service in the years 1935 and 1956 as fol- 
loi%-S : — 


Names ot officers. 


Date of pTOTOotvcYv. 


1. Sri Satish Chandra Mishra 
2 Sri Syed Abul Faziul Abbas 
3. Sri Ram Sewak Mandal 
4- Sri Sinheshwar Sahay 
5 Sri Ram Chandra Sinha 

6. Sri Bamanand Sinha 

7. Sri Samir Kumar Ghosh 


26-12-1935 

2G-12-1955 

26-12-1955 

26-9-1936 

17-10-1938 

17-10-1938 

17-10-1938. 


In substance, the grievance of the petitioneis 
is that their year of allotment Igiven under 
Rule 3 of the Indian Administrative Service 
{Regulation of Seniority) Rules, 1954) was 
vaned by the Central Government by an 
order dated the 20th September, 1967, with 
the consequence that all of them have come 
dorvn in the gradation list [prepared under 
Buie 6 of the said Rules] or the members 
of the Indian Administrati%'e Service so far 
as this State is concerned. These Rules had 
com© into effect from the 8th Septembexw 
1934. 


31. The grievance of the petitioners Is 
based on the fact, that, by an order dated 
the 3rd September, 1938, the Central Gov- 
ernment had given a more advantageous 
year of allotment to the petitioners, %vilh the 
result that they were much higlier up in the 
gradation list. By that order all the seven 
petitioners had been allotted the year 1948 
arxl had been placed below Sri B. B. Sri- 
vastav^ I. A. S., who was a direct recruit 
of the year 1948. By the latter order passed 
in 1967, the petitioners of C. W. J. C. 833/ 
68. 878/68 and 879/68 have been rc-allotted 
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the year 1950 and have been placed below 
Sri S. D. Prasad, a direct recruit of the j'ear 
1950 and above Sri P. S. Appu, a direct recruit 
of the year 1951. The petitioners of C. W. 
J. C. 854/68, 877/68 and 880/68 have been 
re-allotted the year 1952 and have been pla- 
ced below Sri K. K. Srivastava, a direct re- 
cruit of the year 1952, and above Sri R. B. 
Lai, a special recruit of the year 1952. When 
the petitioners had been Plotted the year 
1948 earlier, all of them were much higher 
than Sri S. D. Prasad in the gradation list. 
The earlier order of the Central Government 
of the year 1958 was based on the recom- 
mendation of the Government of Bihar made 
on the 9th July, 1958. The letter from the 
Government of Bihar to the Government of 
India had been \vritten by Sri M. S. Rao, 
the then Chief Secretary to the Government 
of Bihar, Appointment Department, and I 
shall hencefortli refer to this letter as Sliri 
Rao’s letter. Tlie letter in reply from the 
Government of India to the Government of 
Bihar was written by Sri S. Narayanswamy, 
Deputy Secretary to the Government of 
India, Ministry of Home Affairs, and I shall 
refer to this letter as Sri Narayanswami’s 
letter. It will be necessary to quote the 
relevant portions from the letter of Sri Rao. 
After mentioning the names of all the peti- 
tioners in Paragraph 9 of his letter Sri Rao 
had mentioned in the same paragraph as 
follows: — 

“As all these officers started continuous 
officiation in the senior scale after 15th 
December, 1953 their year of allotment is 
to be determined under Rule 3 (3) (b) of 
the I. A. S. (Regulation of Seniority') Rules, 
1954. The first proviso to Rule 3 (3) (b) 
will not apply to these officers.” 

Thereafter Sri Rao stated as follows in Para- 
graphs 10 and 11: — 

“10. The Government of India have al- 
ready recognised the period of officiation in 
senior posts of some of these officers, the 
details of which are given in Annexures ‘A’ 
to this letter. For the reasons given below 
tire State Government proposed to make cer- 
tain alterations noted in Column 5 of An- 
ne.xure 'A’ in the dates of commencement of 
continuous officiation of some of officers. 

11. \\nien a State Civil Service Officers 
name is included in the Select List prepared 
under Regulation 7 of the I. A. S. (Appoint- 
ment by Promotion) Regulations, 1935, and 
he is appointed on a particular date to a 
cadre post or an equivalent post in accord- 
ance m'th Rule 9 of the I. A. S. (Recruit- 
ment) Rules, 1954, his officiation in .senior 
posts for purposes of the I. A. S. (Regul.a- 
tion of Seniority) Rules begins from that 
date.” 

Referring to Annexure B of his letter Sri Rao 
stated as follows: — 

"Annexure 'B’ to this letter gives a com- 
plete gradation list of tlie officers of the 
State L A. S. Cadre who are employed in 


posts in the senior scale worked out accord- 
ing to the principles recommended by the 
State Government in the earlier paragraphs. 
The Government of India are requested to 
notify the gradation list accordingly.” 

With respect to tlie petitioner of C. W. J. G. 
No. 854 of 1968, Sri Ram Chandra Sinha, 
a specific reference was made by Sri Rao in 
his letter in the folloiving words: — 

“On a straightforward application of the 
provision in the Bihar Serx’ice Code, those 
officers who were holding posts of Deputy 
Secretaries to Government on the relevant 
dates get the benefit. But where a junior 
officer was a Deput}' Secretarj' and got the 
benefit of the Rule, the State Government 
have decided that it would be appropriate 
to allow the benefit to officers higher in 
the list even though they were not actually 
Deputy Secretaries to Government. One 
.such officer is Shri Ram Chandra Sinha who 
has all along been Secretary to the Chief 
Minister. And another is Shri Rash Bihari 
Lai, who has been Director of Public Rela- 
tions. These two posts are not inferior in 
duties and responsibilities to a post of Deputy 
Secretary to Government. Two other offi- 
cers, Shri Anwar Karim and Shri S. M. Naqvi 
were holding posts of Additional Collectors. 
In this state. State Civil Serv'ice Officers of 
A. D. M.’s rank are appointed Additional 
Collectors or Deputy Secretaries to Govern- 
ment.” 

It was on this letter that the Central Gov- 
ernment had given the year of allotment to 
all the petitioners in 1958. Tire impugned 
re-allotment appears to have been made on 
tlie representation made by three of the 
respondents in these cases, who are Sri K. A. 
Ramasubramanium, Sri S. D. Prasad and Sri 
P. S. Appu. In tlie letter of the Central 
Government sent to the Government of Bihar 
dated the 20tli September, 1967, the date 
of appointment of the peh'tioners to the In- 
dian Administrative Sendee, the date of their 
commencement of continuous ' officiation in 
the senior posts other than those declared 
equivalent to cadre posts and the relevant 
date for determining their seniority were 
given as follows: — 

(for dates of seniority see page 422) 

[The date of appointment of Sri S. Sahay 
(Sri Sinheshwar Sahay) to the Indian Admi- 
nistrative service should be 26tli September, 
1958 and not 26th September, 1955]. 

32. In order to appreciate the conten- 
tions raised in this Court as to how tlie Cen- 
tral Government had made a change in the 
year of allotment, it will be necessary' to 
quote a letter sent from the Central Gov- 
ernment to the Government of Bihar on the 
28th August, 1968. Tlie letter was sent by 
Sri R. D. Thappar, Joint Secretary to Ihi^ 
Government of India. Ministry' of Home Af- 
fairs to Sri S. V. Sohoni, Chief Secretary to 
the Government of Bihar. It stater! as fol- 
lows: — 
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A.I.R. 


Date of appoint. Date of commencement of Relevant date 
meat to Z. A. S. continuous offieiation in for detennia. 

senior posts other than those iag senionty. 
declaim e juivalent to cadre 
posts retrospectively. 



S. 0. Mishra 


26.I2.19S5 

23. 7.1956 

26-12.1955 

2. Bbri 

S A F. Al.haa 


26.12.1955 

27.. 1.1956 

2G-l‘.J.l955 

3. Shri 

B. S Mandal 


2e.i2.1955 

24. 9-1956 

26-12.1955 

L 




— 


5. 






6. 

7. Sha 

S. Sahay 

- 

£6. 9.1955 

SB. 8.1956 

86. *9.1955 

8. Shn 

KamananU tiinha 

... 

17.ia.»56 

SO. 7.. 958 

17.10-1956 


R. C Sinba 


17.10.1956 

14.1.1957 

17.io.1956 

11. Shri 

S K. Ghosh 


I7.lu.1956 

4.12.1956 

17.10-1956 


12. 


“Dear Shri Sohoni, 

refer \o vwr D O. letter No. 3T/ 
C. S. (R) dated lS-3 6S to Sn Prasad for- 
warding views of (he State Covemnient oa 
tie representations of Sn S. C. Mishra and 
other promoted officera ajpitnst the decision 
of the Govt of India communicated svith 
this Ministry’s letter D/- 26-S-64 — AIS (11) 
dated 20-94i7. 

2. These representations and views of the 
State Government have been eramined care- 
^Uy. We have also had the benefit of the 
opinion of the Solicitor General on the vari* 
ous issues ansmg out of this case. We have 
been advised catej^rncany that the State 
Gosemment is not competent to declare as 
equivalent to a senior post in the cadre re- 
trospectively and for purposes of determining 
senionty under the second proviso to 
Rule 3 (3) (b) of the IAS {Regulation of 
Senionty) Rules 1954 ofFiciation in the senior 
post declared as equivalent by tlie Slate 
Government requires approval of the Central 
Government and U. P. S. C. before it can 
count on ‘continuous ofEciation'. In view of 
this opinion, the Covemment of India do 
not find any reason to alter the decision 
talcen in tiicir letter dat^ 20-9-67. They 
therefore reject the representations of Sri 
S. C. Mishra and other promoted officers who 
may be informed accoraingly. 

Yours sincerely, 

Sd. R. D. Thapar." 

It appears that this letter had been sent 
from the Central Government on the repre- 
sentations made by relevant mies from the 
Indian Administrative Service (Resiulalion of 
Seniority) Rules, 1934 may now w quoted 
Rule 2 (g) of the Rules reads as follows: — 
“2, Definitions — In these rules, tmless 
the context otherwise requires — 


(e) ‘Senior posf means a post mcladed 
under Item 1 of each Schedule to the Indian 
Administrative Service (Fixation of f^tdre 
Strength) Reciilafions, 19->5 framed under 
sub-rule (1) of Rule '4 of the Indian Admm- 


istrative Service (Cadre) Rules, 1954, or any 
pftst declared equlvaUrit thereto by the State 
Government concerned," 

fThe definition of Senior post’ has under- 

E ne many changes, but according to the 
imed counsel for all the parties, the defi- 
nition given above will govern these ca-ses.] 
Rule 3 of the Rules, so far as it is applicable, 
is quoted below: — 

Assignment of year of aHotment. — 
(1) Every officer shall be assigned a year of 
allotment in accordance svith the provisions 
hereinafter contained in this rule. 

( 2 ) .... 

(3) The year of allotment of ao officer ap- 
pointed to the Service after the commencth 
nient of these rules, shall 
(a) .... 

(b) where the officer Is appointed to (ho 
service by promotion ia accoraance with sub- 
nile (1) of Rule 8 of the Recruitment Rules, 
the year of allotment of the junior-most 
among the officers recruited to the Service 
in accordance with Rule 7 of those niles 
who officiated continuously in a senior post 
from a date earlier than the date of com- 
njencement of such offieiation by the former. 

Provided that the year of allotment of an 
officer appointed to the service in accordance 
with sub-rule (1) of Rule 8 of the Recruit- 
nient Rules who started oSIciating continu- 
ously In a senior post from a date earlier 
than the date oa which any of the officers 
recruited to the Service in accordance with 
Rule 7 of those Rules so started officiating, 
shall be determined ad hoc hy the Central 
Government in consultation with the State 
Covemment concerned. 

Provided forther that an officer appointed 
to the Service after the commencement of 
these rules in accordance with sub-rule (1) 
of Rule 8 of the Recruitment Rules shall be 
deemed to have officiated continuously in a 
senior pewt prior to the date of the inclu- 
si'on of his name in the Select List prepared 
ii» accordance with the requirements of the 
Ipdian Administrative Service (Appoinfroent 
by Promotion) Regulations fram^ under sub- 
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rule (1) of Rule 8 of the Recruitment Rules, 
if the period of such officiation prior to that 
date is approved by the Central Government 
in consultation with the Commission.” 

33. At this stage a few facts have to be 
mentioned from the writ application filed by 
Sri Ram Chandra Sinha in C. W. J. C. 854 of 
1968, as Sri Daphtary has based some argu- 
ment on these facts. It is stated in para- 
graph 40 of the application that tliis peti- 
tioner had received Annexure I, dated the 
25th September, 1967, which had mention- 
ed, amongst others, that Sri Ram Chandra 
Sinha had been allotted the year 1952 and 
that the petitioner had written to the Chief 
Secretary, Bihar, on the 6th January, 1968 
to take up the matter with the Government 
of India. On the 10th September, 1968 
the Chief Secretary of Bihar had informed 
the petitioner that the Government of India 
had sent the letter dated the 28th August, 
1968, which has been quoted above (from 
Sri R. D. Thapar to Sri S. V. Sohoai). The 
petitioner has stated in paragraph 43 of his 
application that on the 11th September, 1968 
he had sent a letter to the Chief Secretary, 
Bihar, requesting liim to furnish copies of 
the following papers: — (a) letter of the Gov- 
ernment of India dated the 20th September, 
1967, and (b) documents on the basis of 
which seniorit^' of the petitioner was fixed 
in the j'ear 1958 and the documents relied 
upon for chancing the decision in 1967. .Ac- 
cording to the petitioner, no reply was sent 
to this letter nor has he been given tlie 
papers asked for. 

34. Tlie first contention raised by Sri 
G. K. Daphtary is that after his client, Sri 
Ram Chandra Sinha had been allotted the 
year 1948. by the Central Government, act- 
ing under the appropriate rules, this allot- 
ment should not have been changed by the 
Central Government without giving an op- 
porhinitj' to his client to show tliat the first 
allotment .should not have been varied. It 
is contended that there had been a violation 
of natur.al fustice in the procedure adopted 
by the Central Government. Sri Daphtary' 
has argued that if the Central Government 
had proposed to reopen the question of 
allotment under the Regulation of Seniority 
Rules, his client may have .shown that he 
was entitled to a year of allotment even ear- 
lier than 1948. Our attention has been 
drawn to paragraph 44 of Sri Ram Chandra 
Sinha’s writ application, where it has boon 
mentioned that the seniority of the petitioner 
has to be fixerl under the first proriso to 
Rule 3 (3) (Ij) and not under the second 
proriso. and, therefore, consultation with 
the Union Public Service Commission svas 
not necessary in this case. AAdintever may 
be the merit of the last contention raised 
by Sri Daphtary', his argument that the 
Central Government should not have made 
any' change in the year of allotment, in 1967, 
in the circ\inistanccs that it was made, is not 
without force. By re-allotment of the year. 
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Sri Ram Chandra Sinha’s seniority has been 
reduced by twelve places in the gradarion 
list between 1958 and 1967. [As a matter 
of fact, the seniority’ of all the petitioners 
has been affected by the order passed by 
the Central Government in 1967k In tire 
counter-affidavit filed on behalf of the Union 
of India it has been stated in paragraph 23 
that in their letter dated the 9th July, 1958, 
the State Government had not placed all 
facts in their proper perspective. It is stated 
further, that acting on the basis of incorrect 
information, the Government of India had 
agreed to assign a certain year of allotment 
in 1958. In this connection, Sri C. B. Agar- 
wala, appearing on behalf of the Union of 
India, has referred to Sri Rao’s letter and 
has argued that tlie State Government had 
never mentioned in this letter that certain 
posts had been declared earlier as equivalent 
posts within tlie meaning of Rule 2 (g), 
quoted above. It is difficult to accede to 
the contention raised by Sri Agarwala in 
this context. Clearly, all aspects of the 
matter were placed by the State Government 
before the Central Government, rcquesb'ng 
the latter to notify’ tlie gradation list accord- 
ing to the recommendarion. Paragraph 16 
of Sri Rao’s letter had stated thus: — 

“The second proviso to R:ile 3 (3) (b) of 
th^ I. A. S. (Regulation of Seniority’) Rules 
1954, say’s that an officer promoted to the 
.service after tlie commencement of these 
rules shall be deemed to have officiated 
contimiou.sly in a senior post prior to the 
date of inclusion of his name in the select 
list prepared in accordance with the require- 
ments of the I. A. S. (Appointment by Pro- 
motion) Retrulation if the period of such 
officiation prior to that date is approved by’ 
the Central Government in consultation with 
the Commission. The officers whose cases 
are being considered here were approved by 
the Central Government, in consultation with 
the Union Public Service Commi.ssion, as 
bein.g suitable for officiation or for trial in 
senior posts in the I. A. S. Cadre. Under 
the provision in the Bihar Service Code, 
these officers were entitled to pay in the 
.senior I. A. S. .scale while holding posts of 
Deputy' Secretaries to Govemmont. A num- 
ber or posts of Deputy’ Secretaries in Gov- 
ernment are actually bold by Cadre officers 
and .scv’eral of the posts are included in the 
State I. A. S. Cadre. Tlie State Govern- 
ment, therefore, recommend that the period 
during which they were allowed pay in the 
senior I. A. S. scale under the provision of 
the Bihar Scn'ice Code, after having been 
included in one of the lists prepared in con- 
sultation with the Commission, .should bs 
recognized by' the Central Govenirnenf under 
the second proviso to Rule 3 (S) ibl of the 
I. A. S. (Regulation of Seniority) Rulc.s." 

With respect to Sri Ram Chandra Sinha, 
in particular, paragraph 17 of Sri Raos 
letter .statetl as follows: — 
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“It wQl appear from Annemre ‘A’ that 
there are four officers Sarvashri Ram Chandra 
Sinha, Rash Behari Lai, Anwar Karim and 
S. M. Naqvi, who have been mven this bene- 
fit. Sri Ram Chandra Sinha has been hol^ 
ing the post of Secretary to the Chief Mini- 
ster, ana Shri Rash Bihari Lai the post of 
Director of Public Relations. These two 
posts are equivalent in dudes and respon- 
sibilities to a post of Deputy Secretary to 
Government. Shri Anwar K^m and Shri 
S. M. Naqvi were holding posts of Addi- 
tional Collector, of the same rank as A. D. M. 
when officers below them in the list were 
already Deputy Secretaries to GovemmenL* 

So it is difficult to appreciate the argu- 
ment that the State Government had not 
given the correct facts or that the question 
of declaration of equivalence was not brought 
to the notice of the Central Government in 
1958. The main armiment of Sri C. B. 
Agarvrala is that declaration of equivalence 
under Rule 2 (g) of the Indian Administra. 
tive Service (Reflation of Seniority) Rules 
has to be a deliberate communication or 
mbhcatlon of a decision taken by the State 
Govcmmenl and that the coromualeation or 
publication roust be with prospective effect 
and caiuaot be made retrospecth’cly with 
effect from ao anterior date, lo my opinion, 
whether a declaration of equivalence will be 
effective retrospectively or not can arise only 
when steps are taken under Rule 3 of the 
Regulation of Seniority Rules for the allot- 
ment of B year contemplated hv it and the 
effect of a declaration going backwards is 
inherent in its conception, if tacts necessitate 
retrospective declaration. The declaration of 
eqmvalence has to be made under the Regu- 
lation of Seniority Rules, which came info 
force on the 8th September, 1954, and 
Rule 2 (g) of the Rules mentions that by 
‘senior post’ is meant a post included under 
hern 1 of each schedule to the Indian Admi- 
nistrative Service (Fuation of Cadre Strength) 
Regulations, 1955. "The Indian Administra- 
tive Service (Fixation of Cadre Strength) 
Regulations came into force on the 22nd 
October, 1955 and without any retrospective 
effect the gap between the 8th September, 
19^ and the 22tid October, 1955 «iuld not 
have been filW up- Furthermore, if Sri 
C. B. Agarwala’s contention, that, a decla- 
ration of equivalence under Rule 2 (g) of the 
Regulation of Seniority Rules had not been 
made by the Slate Government earlier than 
Sri Rao’s letter, is valid, then it is difiicult 
to appreciate as to the basis on which the 
Central Government had in their letter dated 
the 20th September, 1967 fixed the "relevant 
date for determining seniority" as the 26th 
December, 1933 in the case of Sri Satish 
Chandra Mishra, Sri Syed Abul Faziul Abbas 
and Sri Ram Sewnk Mandal, 26th Septem- 
ber, 1956 in the case of Sri Sinheshwar 
Sahay, and, 17th October, 1956 in the case 
ol Sri Ramaoand Sinha, Sri Ram Chandra 


Sinha and Sri Samir Kumar Ghosh. As stated 
earlier, these were the dates on which these 
officers were substantively promoted to the 
Indian Administrative Service. Taking one 
example for this purpose, it may be men- 
tfooed that Sri Satish Chandra Mishra was 
the Chairman of the Fatna Improvement 
Trust on the 26th December. 1955. If ho 
was holding a non-cadre post and a non- 
declared post, then (his could not have been 
the relevant date for allotting a year under 
the Regulation of Seniority Rules. The con- 
tention put forward on behalf of the direct 
recruits on the interpretation of Rule 2 (g) 
of the Indian Administrative Service (Regu- 
iatioo of Sen/onty) Rules is in variance mth 
the argument of Sri Agarwala. Sri Basu- 
deva Prasad has argued that Rule 2 (g) did 
not confer any power to make any declara- 
tion and he argued that if Rule 2 (g) de- 
fines senior posts and for the purpose of 
defining senior posts mention atxmi the de- 
claration is necessary in regard to non-cadre 
posts, such a declaratinn has to be made 
under some power lying outside the seniority 
Rules. It is difficult to hold that Sri Basu- 
deva Prasad's contention is valid to any ex- 
tenL 

- The second contention of Sri C. B. Agar- 
wala is that consultation with the Union 
Public Service Commission contemplated by 
Rule 3 (3) (b) second proviso of the senior!^ 
Rules was mandatory, and as there was no 
such consultation in 1958. the Central Gov- 
ernment was entitled to make a re-allotment 
in 1987. But, in my opinion, reading the 
letters written by Sri Rao and Sri Narayao- 
swamy as a whole, it is dear that there ^'as 
a substantial compliance with this proviso 
Id thb context. How the matter bxtd been 
considered by the Union Public Service 
Cbcnmissioo wus mentioned in detail in para- 
graphs 12 and 13 of Sri Rao's letter. I may 
meoHon that the inclusion of the x>etitianers’ 
names in the ad hoc list dated the 28tb 
December, 1954 may not have been accept- 
ed by the Central G<ivernment for the pur- 
pose ol taking into considerati’em continuous 
officiatioo for the purpose of the second 
proviso to Rule 3 (3) (b) of the Seniority 
Rules, without anything more, but, this list 
had been foUowea by a Select List of 1935. 
which bad been approved by the Union Public 
Semce Commission on the 26th December, 
1935 and the Central Government must have 
taken this into consideration in accepting 
the State Governments recommendation 
made in 1953 that the petitioners’ continuous 
officiation in a senior post should start from 
the 28th December, 1954, when the ad hoc 
List had been aporoved by the Union Public 
Service Commission. What the Union Public 
Service Commission had approved on the 
28th December, 1954, was known to the 
Central Government as svill appear from the 
letter from the Union Public Service Com- 
mission dated the 2Sth December, 1934, 
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wbicb is on the record. Sri Narayanswamys 
letter dated the 3rd September, 1958 shows 
that consultation with the Union Public Ser- 
vice Commission or its approval was found 
necessary in certain matters and in the case 
of Sri Huda, approval of the Union Public 
Service Commission was asked to be inti- 
mated to enable the Central Government to 
determine his year of allotment. In the case 
of Sri Ri^i and Sri Naqvi it had been men- 
tioned that they were in the “Fit for Trial 
List of 1956 and were included in the Select 
List of 1956, which was approved by Ae 
Commission on the 18th February’, 
and, therefore, it is quite clear that some dis- 
tinction was made by’ the Central Govern- 
ment between die ofiBcers who had been in- 
cluded in the ad hoc List of 1954 and those 
who were included in the Fit for Trial 
list of 1956, 

The reason is not far to seek. The ad hoc 
list in which the names of the petitioners 
were included was approved by the Union 
Public Service Commission on the 28m 
December, 1954, whereas the Indijm Ad- 
ministrative Service (Appointment by Promo- 
tion) Regulations 1955 had come into effect 
on the 6th June, 1955, which contemplated 
lists of suitable persons for promotion Obvi- 
ously, for dus reason the Central Govern- 
ment had accepted the recommendation ot 
the Union Public Service Commission with 
respect to the peddoners, made in Decem- 
ber, 1954 and followed up by the inclusion 
in the Select List of December. 19o5 and 
had given the earher year of allotment to the 
peddoners in 1958. In my opinion, it was 
a matter of regret that the Central Govern- 
ment had found it necessary ^ 

its decision in September. 1967. Under 
Rule 8 of the Indian Administradve Service 
(Reguladon of Seniority’) Rules, 1954, if any 
quesdon arises relating to the intermetation 
of these rules, the matter is required to be 
referred to the Central Govemmrat, whose 
decision thereon is taken to be fmal, an<L 
therefore, when the Central Government had 
come to a conclusion with resp^t Jo 
vear of allotment, in 1958, it should have 
adhered to its decision with respect to such 
an important matter. In my oninion, the 
reasons advanced in this Court by the t,en- 
Iral Government for its decision, mven in 
September, 1967, cannot be accepted to bo 
valid reasons', and, therefore, the petitioners 
are endtied to the relief claimed by’ Uiem. 


UimVALIA, ]. 35. I also agree wth 
my Lord the Chief Justice that all the v\nt 
applications should be allowed and the im- 
pugned Older be quashed bv a wit of cer- 
dorari. I v.’ould, however, like to record my 
wews as hereunder on some of the points 
involved and canvassed in these cases. 


86. Since the order passed in 195S was 
an administradve order ■ — pure and sunple. 


as I am inclined to think, it is difficult to 
accept the contendon that under no circum- 
stances the Central Government can review 
the order determining seniority of various 
officers. In the first instance, although in 
one sense it concerns the persons whose 
seniority’ was determined by the order, it 
cannot be said that the order has got to be 
made after giving opportimity to all the 
officers concerned either of being heard or 
of making representadon in writing. At the 
stage when the seniority inter se was deter- 
mined of the promoted officers vis-a-vis direct 
recruits in the year 1958, the stage of e.xer- 
cise of the power in a quasi-judicial way had 
not reached. Any authority who makes an 
administradve order must be deemed to have 
the power to modify, revise or review the 
order on a proper case being made out or 
if exigencies of the situation so require. But 
at the second stage when the order was re- 
v’iewed in the year 1967, in my’ opinion, al- 
though the character of the order remained 
administradve, the power had to be exer- 
cised quasi-judicially’. The earlier order 
could not be varied without giving an oppor- 
tunity of representation to the officers against 
whom it was varied. I would have held 
that the power so exercised rvithout giving 
an opportunity’ to the officers concerned viola- 
ted the principles of natural justice and the 
order was h'aole to be quashed on that 
ground alone but I do not think it advi.s.able 
to do so in the present cases. There are two 
reasons for this. Most of the officers con- 
cerned subsequently had made tlieir repre- 
sentations, and the Government of India, on 
a consideration of the wevypoints presented 
by them, reiterated its earlier decision made 
in September, 1967 and rejected their re- 
presentations. Secondly, the viewpoints of 
both sides have been thoroughly and elabo- 
rately argued before us on merits and, there- 
fore, it is just and proper to decide which 
of the hvo orders — one of the year 1958 and 
the other of 1967 — is correct in law on merits. 

37. On the 21st of October, 1946 an 
agreement was entered into between the 
Government of India and the Governments 
of the dien Prox’inces regarding the consti- 
tution of an Indian Administrative Service to 
provide officers for the Central Government 
and die Governments of the various Provin- 
ces including Bihar. Tlie strength including 
both the number and character of posts of 
die Sen,'ice was to be as specified in the 
Schedule appended to the Memorandum of 
Agreement. Tlie total authorised strength 
of die Service was 96 for the Province of 
Bihar, out of which 50 specified posts were 
senior posts under die Provincial Gox'em- 
ment and 17 under the Central Government, 
Recruitment to the Servnee was to he by 
direct recniitmcnt or by promotion of the 
members of die Prox’incial Civil Scr\4ce. 
Direct recruits were to be selected on the 
results of a competitive examination. Twenty 
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five per cent of the superior posts which, 
in case of Bihar, came to 17 could be filled 
up by promotion of the members of the Pro- 
vincial Civil Service. In the Schedule given 
at page 55 of the All India Services Manual, 
1967 Edition, only 8 posts of Deputy, Joint 
or Additional Secretaries to Government were 
shown as senior posts under the Provincial 
Government. The posts of other such secre- 
taries to the Government were not senior 
posts; that is to say, all posts of Deputy, 
Joint or Addih'onal Secretanes were not s^e- 
duled as senior posts. 

88. In exercise of the powers conferred 
by sub-section (2) of Section 2-11 and Sec- 
tion 2-17 of the Government of India Act, 
1935 and the Agreement aforesaid dated the 
21st October, 1946 tbe Governor-General 
of India, in consultation with the Provincial 
Governments, made the Indian Civil Adminis- 
trative Cadre Rules, 1950. A ‘cadre officer' 
under the said Rules meant an officer belong- 
ing to any of the categories specified in 
Rule 4, the last category of which was of 
the members of tbe Indian Administrahve 
Service. A ‘cadre post’ meant any duty post 
included in the Schedule. Rule 5 provided 
that except with the sanction of the Govera- 
ment of India no cadre post could be filled 
otherwise than by a cadre officer unless io 
the opmion of the Provincial Government 
tbe vacancy was not Lkely to last more than 
3 rnontbs or there was no suitable cadre 
officer available for filling the vacancy, and 
that If a person other than a cadre officer 
was appointed to a cadre post for a period 
exceeding 3 montbs, the Provincial Govern- 
ment was to report the fact to the Govern- 
ment of India together with the reasons for 
making such an appointment, 

39. The All India Services Act. 1951 
(Act LXI of 1951) passed by the Central 
Parliament came in force on the 29th Octo- 
ber, 1951. Section S provides that the 
Central Government may, after consultation 
wilh the Governments of the States concern- 
ed, make rules for the reflation of recruit- 
ment and the conditions of service of persons 
appointed to an All India Service, which in- 
cluded the Indian Administrative Service. 
Under Section 4 all rules in force immediate- 
ly before the commencement of this Act and 
applicable to an All India Service conlinn- 
ed to be in force and were to be deemed to 
be rules m.ide under this Act. On the Sth 
September, 19S4 came into force the follow- 
ing Rules framed under Act LXI of 1951 — 

(i) The Indian Administrative Service 
(Cadre) Rules, 1954, 

(ii) The Indian Administrative Service (Re- 
cnjitmenl) Rules, 1954. 

(lii) Tbe Indian Administrative Service 
(Regulation of Seniority) Rules, 1954, 

(iv) The Indian Administrative Service 
(Pay) Rules, 1954. , 


40. On the 6fh of June, 1955 came into 
force the Indian Administrative Service (Ap- 
pointment by Promotion) Regulations, 1955 
made in pursuance of su b-rule (I) of Rule 8 
of the Indian Administrative Service (Recruit- 
ment) Rules, 1934. The Indian Administra- 
tive Service (Fixation of Cadre Strength) 
Regulations, 1955 made under sub-rule (1) 
of Rule 4 of the Indian Administrative Ser- 
vice (Cadre) Rules, 1954 came info force on 
the ^nd of October, 1955. For discussion 
of the points at issue, it will be necessary 
to refer to the relevant provisions of tbe 
Rules and Regulations aforesaid. Therefore, 
for the sake of brevity and convenience, the 
four Rules hereinafter shall be referred to 
as the Cadre Rules, Recruitment Rules, Regu- 
lation of Senionty Rules and the Pay Rules 
and the two Regulations svill be referred to 
as Appointment by Promotion Regulations 
and Fixation of Cadre Strength Relations. 

41. It appears that there have been 
amendments m the various provisions of the 
Rules and Regulations from time to time. 
At all places in my judgment except other- 
wise indicated reference will be made to 
those provisions of the Rules and Regula- 
tions which were there at the relevant time 
in the years 195-1 to 1956. 

43. Appointment by promotion to the 
Service was made even before coming Into 
force of the Rules and Regulations of 1954 
and 1955 in accordance with the Memoran- 
dum of Agreement and the previous Rules. 
Since all the petitioners were appointed to 
the service in me years 1935 and 1930 their 
cases will be governed by tlie Rules and 
Regulations which had been framed by then. 
It may, however, be stated here that the 
original definition of the ‘senior post’ in 
Clause (g) of Rule 2 of the Regulation of 
Seniority Rules of 1954 made reference to 
a post included under Item 1 of each Sche- 
dule to “the Indian Administrative Service 
(Cadre) Regulations, 1954". Some such 
Regulation was under contemplation in the 
year 1934 but finally the RecuUtion was 
the Fixation of Cadre Strength Regulations 
of 1955 effective from 22-10-1935. An ad 
hoc list was prepared with the approval ol 
the Union Public Service Commission on 
28-12-1954. All these petitioners along with 
some others were shown in that list as “fit 
to hold in an officiating capacity, Indian 
Administrative Service Cadre posts" (vide 
annexure 3 to the Writ Application in C. W. 
J. C. 877/68). But that was not the Select 
List within the meaning of Regulation 7 ol 
the Appointment by Promotion Regulations, 
1955. The Select tist prepared under Regu- 
lation 7 iindisputedly was the one which 
was finally approved by the Union. Public 
Service Commission on 26-12-1953. "rhe 
names of all the petitioners find place in this 
list. Sarvashri ^iishra. Abbas and Mandal 
were appointed to the Service on 26-12-1955, 
Shri SaKay was appointed on 26-9-1956 and 
Satvashn Ramanand Sinha, R. C. Sinha and 
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S. K. Ghosh were appointed to the Service 
on 17-10-1956. All these seven petitioners 
by the first order of the Government of India 
were assigned 1948 as the year of allotment 
which was changed to 1950 in the case of 
the first three, 1951 in the case of Shri Sahay 
and 1952 in the case of last three by the im- 
pugned order of the Central Government 
made in 1967. The question in this case 
in which of the two assignments of the year 
of allotment to the various petitioners is cor- 
rect in law. 

43. Under Rule 7 of the Recruitment 
Rules, the direct recruits, respondents 3 to 
14, were appointed to the Service through 
compeb'tive examinations held in the vears 
1947 to 1951. Under Rule 8 came the peti- 
tioners by promotion from the State Ciwl 
Service. Rule 11 of the Recniitment Rules 
provided that all rules corresponding to these 
rules in force immediately before their com- 
mencement stood repealed but any order 
made or action taken under the repealed 
rules was to be deemed to have been made 
or taken under the corresponding provisions 
/ of the Recruitment Rules, 1954. The ex- 
pression in the various parts of the Regula- 
tion of Seniority Rules e. g. — 

“An officer appointed in accordance with 
sub-rule (1) of Rule 8 of the Recruitment 
Rules” 

or 

“in accordance with Rule 7 of those Rules” 
has got to be read to mean v'ith the help 
of Rule 11 of the Recruitment Rules that the 
said expression not only means appointment 
in accordance with Rule 8 (1) or Rule 7 
of the Recniitment Rules, 1954 but even 
tlie appointment so made in accordance with 
the presious niles repealed by the Recruit- 
ment Rules. Tlie matter becomes quite ob- 
vious when die language of the provisos to 
sub-rule (2) of Rules 3 and 4 is kept in 
view'. If diat were not so, die first part 
of both the provisos W'ould read v/ith refer- 
ence to the dates as follows — ■ 

^ ‘Trovided that where the year of allot- 

ment or the seniority of an officer appointed 
after 8-9-54 has not been determined prior 
to or before 8-9-54.” 

The e.^ression will be meaningless. But ir 
the said provisos are read svidi the help of 
Rule 11 of die Recruitment Rules, ns I have 
indicated above, it would- mean diat wjhere 
the year of allotment of an officer appointed 
in accordance with the rules which existed 
before 8-9-54 has not been detennined prior 
to 8-9-54, his year of allotment was to be 
determined in accordance with the prowsion 
in Clause O’) of sub-rule (3) of Rule 8. 
Respondents 3 to 14, die direct recniits, un- 
disputedK' were all appointed to the Service 
before 8-9-1954. It cannot, therefore, he 
said that the years of allotment which wrre 
assigned to them were in accordance v> ilh 
Clause fa) of Rule S (3) hecaiwe that applies 
to an officer appointed to the Service after 
8-9-1934. Substantially, however, there was 
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no difference and each of the respondents 
was assigned the year of allotment on the 
results of the competitive examination the 
year following the year in which such exa- 
mination was held, and it continued to be 
the same under sub-rule (2) of Rule 3. The 
petitioners, however, as stated above, were 
all appointed to die Service after commence- 
ment of the Recruitment Rules. Hence, 
their year of allotment had to be determined 
with reference to Clause (b) of sub-rule (3) 
of Rule 3. Under this clause the year of 
allotment of the juniormost direct recniit 
w’ho officiated continuously in a senior post 
from a dale earlier than the cornmencem-’nt 
of such officiation by a promoted officer has 
to be assigned to the latter. Although nei- 
ther Rule 3 nor Rule 4 of the Regulation 
of Senioritv' Rules provides in express terms 
that a member of the Service, who has been 
assigned prior year of allotment, wall be 
senior to the one who has been assigned 
a later year of allotment, be he a direct re- 
cruit or a promotee, it is obvious that an 
officer getting a prior year of allotment will 
be senior to the one getting a later year. 
X^ffien officers belonging to either class are 
g'ven the same year of allotment, their senio- 
rity inter se as also in relation to each other 
is determined under Rule 4. Under sub- 
rule (3) of Rule 4, as it stood before the 
amendment brought about in the year 1958, 
as bebveen die officers appointed to the Ser- 
vice on the results of tne competitive exa- 
mination and officers appointed by promo- 
tion, the former getting the same year of 
allotment en block rank^ senior to the latter 
who were assigned the same year of allot- 
ment irrespective of the fact whether some 
in the former group had officiated or not 
continuously in a senior post from a date 
earlier than the date of commencement of 
such officiation by die latter. But .after 
amendment in the year 1958 in diat regard 
too, the seniority of all officers appointed 
to the Servace on or after the lldr day of 
April, 1958 who are assigned the same year 
of allotment has been made to depend upon 
the dales of dieir respective officiation in a 
senior post 

44. All the petitioners, as stated above, 
were assigned 1918 as their year of allot- 
ment by the order of die Central Govern- 
ment made in 1958 on die footing that aU 
of them had officiated conUmiously in n 
senior post from the 28th of December, 1054 
the date when their names were included 
in the Ad hoc List, if not carb'er. The junior- 
most direct reenn't who had started officiat- 
ing continuously in a senior post c.arlicr dian 
28-12-1954 had, had his ye.ar of allofrnent, 
1948. On that footing, in accordance with 
Rule 4 (3) of the Rccnilalion of Seniority 
Rules, as it stood then, all flic petitioners 
were placed below the direct recruits who 
had been assigned 1948 as the year of allot- 
ment notwithstanding the Lact diat some o£ 
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them had cot ofBdated contiDuovisly in a 
senior post prior to 28-12-1954. 

45. The first proviso to Clause (h) was 
not attracted in the petitioners' cases as, on 
the facts which are not in dispute, none of 
them started officiating continuously in a 
senior post from a date earlier than the date 
on which any of the direct recruits — res- 
pondents 3 to 14 — so started officiating. The 
expression “officers recruited to the Service 
in accordance with Rule 7 of those Rules", 
meaning thereby Rule 7 of the Recruitment 
Rules, has got to be given the meaning 
which I have explained above to cover the 
cases of respondents 3 to 14 who were re- 
cruited before coming into force of the Re- 
cruitment Rules. 19^. otherwise there will 
be no express rule in the Regulation of 
Senionty Rules for fixation of Seniority of 
the officers appointed after 8-9-19.54 m rela- 
tioD to those appointed before that date. The 
second proviso to Clause (b) of sub-rule (3) 
of Rule 3 of the Regulation of Seniority 
Rules will govern tlie cases of the petitioners 
in so far as the period of their continuous 
officiation in a senior post from 28-12-1954 
to 26-12-1955 is concerned. In view of the 
principle of law laid down by the Supreme 
Court in Civil Appeal No. 2162 of 1968 
decided on 11-4-1969 =» (reported in AIR 
1969 SC 1249) the Ad Hoc List prepared 
in consultation with, and approval or, the 
Union Public Service Commission on 28-12- 
1934 in so far os the petitioners are con- 
cerned, cannot be taken to bo a Select List. 
even assuming such an ad hoc List prepared 
fn respect of those found suitable for promo- 
tion to the Service, a point which was not 
decided in the Orissa case, could be held to 
be a Select List within the meaning of ap- 
pointment by promotion Regulations. In 
case of the petitioners, even the Ad hoc List 
prepared had found them fit to hold in an 
officiating capacity Indian Administrative Ser- 
vice Cadre post; in other words, it was a fit 
for trial list. Neither Mr. Daphtary nor any 
other learned Counsel appearing for the peli- 
tioners contended otherwise. 

46. The question, hmvever. Is whether 
the petitioners’ period of officiation in a 
senior post prior to their incliisiiTn In the 
Select List prepared on 28-12-1955 can be 
said to have been approved by the Central 
Government in consultation wuth the Union 
Public Service Commission within the mean- 
ing of the second proviso to Rule 3 (3) (b) 
of the Regiilafion of Seniority Rules. It is 
only then that they carr be said to have offi- 
ciated continuously in a senior post prior lo 
26-12-1935, not otherwise. It is to be re- 
membered that the period of officiation in 
a senior post by a promoted officer after the 
inclusion of his name in the Select List bnt 
before he is appointed to the Service under 
Regulation 9 of the Appointment by Promo- 
tion Regulations did not require the appro- 
val of the Centra! Government. The first 
proviso to clause (b) of sub-rule (3) of B, 3 


r ides for a situation which is not covered 
Clause (b). The second proviso cuts 
down the period of offidah'oo either under 
Clause (b) or under the first proviso to that 
period only which has been approved by 
the Central Government in consultation with 
the commission, if the said period relates 
to a date prior to the inclusion of the name 
of the iwnmoted officer in the Select List, 
In D. R. Nim v. Union of India, AIR 1967 
SC 1301 while considering the identical pro- 
visions of the Rules and Regulations of the 
All India Public Service, SiJai, J., said at 
page 1303 (column 1) — 

*The second proviso limits the operation 
of the first proviso by dividing the officiating 
period into two classes: first, a period before 
the date of inclusion of an officer in the 
Select List, and secondly, the period after 
that date. The first period can only bo 
counted if such period is approved by the 
Central Covernment in consultation with the 
Commission." 

This case has been followed in the Orissa 
Case, (Civil Appeal No. 2162 of 1968 decicl- 
^ on 11-4-19^ = (reported in AIR 1969 
SC 1249) and it has been said — 

** the object of the second proviso fs 

to cut down the period of officiation which 
would be taken into consideration under 
Buie 3 (3) (b).' 

In my opiDion. Mr. C. B. Aprwala, on the 
basis of the aforesaid hvo decisions of the 
Supreme Court was right in his submission 
that the wxird 'deemed' in the second pro- 
viso refers to the period of offidation as ap- 
proved b>’ the Central Government. Even 
though the actual period of officiation in a 
senior post before the inclusion of the name 
of the promoted officer in the Select lirt 
may be longer, the promoted officer will get 
advantage onlv of such period as has 
ammn'ed by the Central Government in con- 
suflalirm with the Commission, *17103, by a 
legal liclicm he will be deemed to have ofB- 
cuted continuoittly in a senior post for that 
prriyif ouJ^; It obey not mean <Aat a post 
which is not a senior post as defined fn 
Clause (g) of Rule 2 of the Reflation of 
Seniority Rules will be deemed to be a 
senior post merely because continuous offi- 
cialion in such a post has been approved 
by the Central Government in consultation 
with the commission. But, I shall present- 
ly show, the same result will follow by a 
different process of reasoning. 


47. \Vhcn the relevant Rules and Regu- 
lations were framed in 1954-55, some con- 
fusion cropped up in relation to the defini- 
tion of the cadre post or a senior post. Expe- 
rience made the Government wiser, and by 
subsequent amendments the confusion or the 
defect, if any, which was there has been 
removed. I have already stated that in 
Oaiise (b) of Rule 2 of the Indian Civil 
Administrative Cadre Rules, 1950 ‘Cadre 
post' meant any duty post included in the 
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Schedule; it was not confined to the senior 
cadre posts only as mentioned in item 1 or 
2 of the Schedule. In the Indian Adminis- 
trative Service (Cadre) Rules, 1954, as they 
stood prior to the amendment, the expres- 
sion ‘cadre post' meant any of the posts speci- 
fied as such in the Regulations made under 
sub-rule (1) of Rule 4. The Fixation of 
Cadre Strength Regulations, 1955 specified 
in the Schedule to those Regulations the posts 
borne on, and the strength and composition 
of, the cadre of the Indian Administrative 
Service of the various States. These Sche- 
dules have been amended from time to time. 
But what I want to point out is that in the 
Schedule appertaining to each State are men- 
tioned not only the senior cadre posts but 
also the Junior ones. The definition of 
‘Cadre post’ given in the Cadre Rules, 19.54 
was amended by a notification dated the 
5th April, 1966 and thereafter it meant any 
of the posts specified under Item 1 of each 
cadre of the .Schedule to the Fixation of 
Cadre Strength Regulations, 195.5, that means 
the senior posts only under the State Gov- 
ernment. Under Rule 9 of the cadre Rules 
a cadre post in a State could be filled up 
by a person who was not a cadre officer 
under certain circumstances and for a limit- 
ed period enumerated in the said rule. Regu- 
lation 8 of the Appointment by Promotion 
Regulations provides that a member of the 
State Civil Service after his name is included 
in the Select List can be appointed to a 
cadre post in accordance with the provision 
of Rule 9 of the Cadre Rules. Such ofHcia- 
tion in the senior cadre post undoubtedly 
can be counted for the purposes of deter- 
mining the seniority of the promoted officer 
when he is finally appointed to the Service 
from the Select List under Regulation 9 of 
tlie Appointment by Promotion Regulations. 
It was rightly urged on behalf of the Union 
of India and respondents 3 to 14 that a 
member of the State Civil Service could be 
appointed to the Indian Administrative Ser- 
vice only by his appointment to a senior post 
because he is appointed against the promo- 
tion quota of the senior cadre posts only. 
It was further pointed out on their beh.ilf 
that under Rule 9 of the Pay Rules, 19.51 no 
member of the Servnce can be appointerl to 
a post other than a post specified in Sche- 
dule III unless the State Government con- 
cerned in respect of post under its control 
or the Central Government in respect of 
post under its control, as the case may be, 
makes a declaration that the said _ post is 
equivalent in status and responsibility to a 
post specified in the said Schedule. 

Out of Schedule HI, we .are concerned 
with group B. in these cases, which relates 
to posts canaang pay in flic senior time- 
sc.ale of the Indian Administrative Service 
under the Slate Governments including posts 
carrjang .special pay in acidition to pay in 
the tirnp-sc.de. Rule .3 of the Pay 
Rules prcscribc,s the lime-sc.ales of p.ay 


^ scale as also on Senior Scale. 
I shall advert to these provisions of the Pay 
Rules a bit later after I have discussed the 
inain contentious question with reference to 
the definition of ‘sem'or post’ given in Cl. (g) 
of Rule 2 of the Regulation of Seniority 
Rules. 

48, According to the definition, as it 
stood at the relevant time, ‘senior post’ meant 
a senior cadre post under the State Govern- 
ment or “any post declared equivalent there- 
to by the State Government concerned’’. No 
mode was prescribed for declaring a post 
equivalent to the senior cadre post nor was 
it indicated at what time the post was to 
be declared equivalent whether it could be 
declared only prospectively or it could be 
so done retrospectively or, to be more ac- 
curate, retroactively. It created some 
confusion or it might have given a long han- 
dle to State Government to show favour 
to the promoted officers by declaring any 
post equivalent to a senior cadre post for 
the purpose of giving undue weightage to 
the promoted officers in the matter of senior- 
ity in relation to die direct recruits. It 
seems to me that this led to a drastic amend- 
ment of the definition of ‘senior post’ which, 
as it stands now after the 17th April, 1967, 
means a senior cadre post under Uie State 
Government and includes a post included in 
the number of posts specified in items 2 and 
5 M’hich are also senior posts in the Sche- 
dule to the FixaHon of Cadre Strength Regu- 
lations and the posts added to the cadre 
under the second proviso to sub-rule (2) of 
Rule 4 of the Cadre Rules, 1954. The 
amendment has completely done away with 
the power of die State Government to de- 
clare any post equivalent to a senior c.adre 
post. Not only that, by the same Notifica- 
tion of amendment dated 17-4-1967, second 
proviso to Rule 3 (3) (b) h.as been deleted 
and in its place a new Explanation as no. 1 
h.as been introduced, whereunder the period 
of continuous officiation of a promoted officer 
in a senior post shall, for the purposes of 
determination of his seniority, count only 
from the date of his inclusion of his name 
in the Select List, or from the date of his 
officiating appointment to such senior post 
whichever is later. 

49. But fortunately for the petitioners and 
unfortunatelj’ for respondents 3 to 14 wo 
are concerned in these cases with the defi- 
nition of senior post as it stood at the rele- 
vant time before the amendment. To my 
mind, if the power of the Stale Government 
of declaring any post equivalent to a senior 
cadre post as envisaged under cl. (g) of R, 2 
of the Regulation of Seniority Rules is to be 
interpreted to mean a prospective declaration 
only, such an interpretation will rob the 
power of the main purpose for which it was 
conferred at the nascent stage of the Ser- 
vice wherein members of the State Ciril 
Sers'ice svere allowed to enter by promotion 
after givnng them some weightage in Uie mat- 
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ter of seniority by striking out a just balance 
between the conflicting clarms of the direct 
recruits and the promotees in respect of later 
se senionty, as observed by the Supremo 
Court in paragraph 21 at page 760 in the 
case of Boddu Venkataknsnna Rao v Sml. 
Boddu Sahavafhi. AIR 1968 SC 751. Such 
a power of declaring any post equivalent to 
a senior cadre post is not to be found in 
Indian Civil Administrative (Cadre^ Rules, 
1950 nor was any similar rule shown to us 
which governed the field before 8-9-I9S4 
when the Regulation of Senionty Rules, 1954 
came into force The question of assign- 
ment of the year of allotment to a promoted 
officer croppf-d up onl> when he was ap- 
pointed to the Sersice and not before The 
question of declanng a post held bv the 

f iromoted officer liefore his promotion eqniva- 
mt to a senior cadre post did not arise or 
in any event such declaration was not necea- 
sary before his promotion and appointment to 
the Scr\^ce It was only after his appoint- 
ment that the State Government could fee! 
the necessity’ to declare that the post held 
by the promoted officer before his appoint- 
ment to the Service was a nost enuivalent to 
the senior cadre post If the declaration re- 
lated to a penod after the inclusion of the 
name of the officer in the Select Last, no check 
by approval of the Central Government was 
provided for. But if It related to a period 
prior to that, a check v.’a.s pros ided for under 
the second nrovnso to clause (b) of sub- 
rule (3) o! Rule 3, 

If the Central Government considered the 
declaration by the State Government of a 
post enuivalent to a senior cadre post as 
mala fine, uniustified or unreasonable, it could 
wilhboid its approval of the period of ofBcia- 
tion in the allegedly senior post prior to the 
date of inclusion of the name of the officer 
in the Select List. But if it gave its ap- 
proval on a consideration of the materiab 
placed before it, as, I shall presently show, 
was done in these cases, it is not correct to 
sa 5 ' as been said Ister by’ the Cen&af 
G^'einmrat in its imnumed order that the 
State Government had no ixiwer to dec- 
lare a post equivalent to a senior cadre post 
retrospectively. Almost all the petitioners 
continued in the same past even on appoint- 
ment to the Service which they were bolding 
on 28-12-1954. In view of the provwion con- 
tained in Rule 9 of the Pay Rules, Mr. C. D. 
Agarwala had to conc«3e that those posts, al- 
thou^ they were not added to the cadre of 
senior txKt in the Schedules to the Fixation 
of Cadre Strength Regulations, had to be 
taken as senior posts and the officers eon- 
cerned were entitled to the senior time-scale 
of pay under Rule 3 of the Pay Rules read 
srith Rule 9. Learnrd Counsel, however, 
contended that under Rule 9 of the Pay 
Rules a prior declaration has to be made 
before a member of the Service is appointed 
to a post other than that specified in Sche- 
dule III but he had to concede that if doe 
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to a mistake a member of the Service is 
appointed to a post other than the post spe- 
cked in Schedule III. the mistake can bo 
rectified by a subsequent declaration and the 
member of the Service cannot be made to 
suffer in regard to his pay, etc., for the said 
mistake. 1 am, therefore, inclined to think 
that the declaration of the posts held by the 
petitioners as equivalent to senior cadre posts 
made by the State Government was in one 
sense a declaration of an existing fact which 
existed on 28-12-1954 or in another sense, 
preferably in that the declaration clothed the 
said posts with the status of a senior post 
within the meaning of clause (g) of Rule 2 
of the Regulation of Seniority Rules retro- 
actively Tlie effect of the declaration was 
not retrospective in the sense that by a legal 
fiction the fact of declaration was pushed 
back to an anterior date but it had a retro- 
active effect in the sense that the declara- 
tion when made clothed the post with the 
character of a senior post from an anterior 
date. Such a declaration in relation to a 
particular post, undoubtedly, could inure to 
the advantage of a direct recruit also for the 
purpose of finding nut the date of bis offi- 
ciatioD in a senior post. If (hat post was held 
by him. 

50. It would appear from the facts stat- 
ed io Shn M S Kao’s letter dated the 9tb 
July, 1958 as also in various other annexures 
and affidavits filed in these cases on the basis 
of whitb a statement was prepared by learn- 
ed Counsel for tlie Union of India showing 
the posts held, periods and upgradatioo 
orders issued d>’ the State Government, that 
eofrespondenee started between the Govern- 
ment of Bihar and the Central Government 
as soon as petitioners Mislira, Abbas and 
Mandal were appointed to the Service on 
26-12-1955, The correspondence related to 
the Rung of the date of officiation in a senior 
post. The Government of India in its letter 
dated the 14lh August, 1956 written by Sliri 
Frabhakar Rao agreed to the date of officia- 
lion in senior Indian Administrative Service 
scale and consequently in a senior post as 
28-12-1934, 15-8-1955 and 1-10-1955 res- 
pectively in the cases of the said three 
boneis. In Shri hi. S. Rao’s letter of the 
9lh July, 1958 recommendations were made 
to the Central Government Tor accepting the 
date of officiation in senior Indian Adminis- 
trative Sersnee scale in cases of all the peti- 
tioners from 28-12-1954. One of the points 
made out cm behalf of the respondents was 
ttiat this recommendation was only for fita- 
lion of the date of officiation in senior Indian 
AdimaistraUve Service scale and not in a 
senior post. 

In ray opinion, throughout the letter, ft 
wmild be noticed, fixation of the date of oBi- 
ciation in senior Indian Administrative Ser- 
vice scale was meant for fixation of date of 
officiation in a senior post for the purpose of 
determining the relative sera'ority of the pro- 
moted officers vis-a-vis the direct recruits. 
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In this connection, I may pointedly refer to 
the statement in paragraph 10 of the letter — 

“The Government of India have already 
recognised the period of ofiiciation in senior 
posts of some of these officers the details 
of which are given in Annexure ‘A’ to this 
letter.” 

In Annexure ‘A’, however, in the third colurtm 
the heading was — 

“Date of officiafion in sem'or I. A. S scale 
as agreed by Government of India.” 

And, as against this heading, the three dates 
"with reference to petitioners Mislira, Abbas 
and Mandal were shown as already alluded 
to. The case made out in the letter of the 
State Government dated the 9th July, 1958 
in substance was hke this. Under sub-para- 
graph (2) of Paragraph 14, Appendix 6 of 
Bihar Service Code it the post of a Deputy 
Secretary' to Government, which was not a 
cadre post, "is held by an officer of the Indian 
Administrative Service or a Deputy’ Collector 
whose name is on the current waiting hst 
“for District Magistrates or who woiJd have 
otherwise been appointed as a District Magis- 
trate the post shall pay in the senior scale 
of the Indian Administrative Service plus a 
special pay of Rs. 150/-,” The clear view 
of the State Government expressed in tlie 
letter of the 9th July, 1958, was that to all 
intents and purposes and in substance tlie 
ad hoc List prepared v'ith tlie approval of 
the Union Public Serx'ice Commission on 
28-1^1954, in which the names of the offi- 
cers belonging to the State Civil Service had 
been ineluded, had the effect of a waiting list 
for District Magistrates entitling the said offi- 
cers to get pay in the senior scale of the 
Indian Administrative Sen'ice plus a special 
pay of Bs. 150/- if they were holding the 
post of a Deputy’ Secretary to the Government. 
Many of the petitioners were liolding such 
posts on 28-12-1954. Some who were senior 
to tliem were holding special post and they 
could not be debarred from reaping the ad- 
vantage of the said provision in liie Bihar 
Sen'ice Code. That being so, the recom- 
mendation was tliat all those officers should 
get “the benefit of officiafion in the senior 
scale for purposes of seniority with effect from 
the date on which their name was included 
in anyone of the lists which are eqnii'alcnt to, 
in fact, covered by' the term ‘waiting list for 
District Magistrate.” In my opinion, read- 
ing the letter of the State Govemment as a 
whole, it would be noticed th.it it had the 
effect of declaring the posts held by the 
petitioners on 28-12-1954 as senior posts 
within the meaning of clause (p) of Buie 2 
of Begulation of Seniority Rules. The declara- 
tion in unequivocal or express language is 
not to be found in the letter of the .State Gov- 
cnimcnt because the period of ofiiciation 
commencing from 28-12-195 f ns suggested 
by the State Govemment required the ap- 
prov.al of the Central Government. Letters 
in express language to that effect were vait- 
ten to the Accountant-General, Bihar, in the 


subsequent years 1959, 1960 and in some 
other years, too, as would appear from an- 
nexures D/2 and D/3 to tlie counter-affida- 
vit of respondents 3 to 8 in C. W. J. C. 853 
. of 1968 as also from various other annexures 
as mentioned in the statement given by 
learned Counsel for the Union of India. It 
would appear from that statement that such 
letters were written to the Accountant-Gene- 
ral as and when approval svas accorded by 
the Central Govemment. The question of 
writing such letters in express language to 
the Accountant-General, it seems to" me, 
arose because his office, as usually kno\vn, 
being too technical would not sanction the 
payment in the senior scale for a Senior Post 
without an e.xpress or unequivocal declara- 
tion to that effect by' the State Government. 
For die purpose of determination of senio- 
rity, however, die letter v/ritten by the State 
Govemment in the language in which it was 
couched by Shri M. S. Bao in view of die 
law not being very clearly provided in cl. (g) 
of Rule 2 of die Regulation of Seniority 
Rules had the effect of declaring the posts 
held by the petitioners as .senior posts. Tliat 
it was so understood by the Central Govern- 
ment will be clear from its letter dated 3-9- 
1958, a copy of which is Annexure 2 to the 
writ application in C. W. J. C. 854 of 1968. 
4^Tule according sanction to the proposal of 
the State Govemment contained in its letter 
dated the 9lh July, 1958 the Central Gov’- 
emment said in regard to the petitioners and 
a few others that it accepts the recommen- 
dation of die State Govemment, “who may' 
be finally allotted to the year 1948 and 
placed below Sbri B. B. Shrivastava, I. A. S. 
(1948 R. R.)”. In regad to Shri Nageshwar 
Prasad Sinha, another officer who is not a 
petitioner in these cases, it was stated in the 
letter aforesaid of the Centr.il Government 
that “he may be allowed to count for the 
purpose of seniority’ his ofiiciation in equiva- 
lent post” from the 24th December, 195.5. 

I fail to understand the argument put for- 
ward on behalf of the respondents that the 
Central Govemment w.as made to accord its 
approval by rnisrepresenfation of facts by the 
Slate Government or by any' wrong statement 
In any' event, this is not tlie gromid men- 
tioned in the review order under elnllenge 
in these cases passed in the y'car 1967. The 
only cround mentioned in the said order, as 
I read it, is that since the Central Govern- 
ment had been advised that there conld be 
no retrospeetive declaration of a .senior post 
under Rule 2 (g) of flic Regnlalion of .Senio- 
rity’ Rules, it prfjposed to revise the order 
of allotment and to fix the .same svith refer- 
ence to the dates of .siibslantive appointment 
to the Sers’icc. It mav, Iiowcver. be pointed 
out here, as I have already stated, tii.it most 
of the petitioners continued to hold the .same 
posts even after their appointment to tlic 
Service, which they ss-cre holding on 2S-12- 
195 ?. It would appear from the .statement 
supplied by the ie.'imcd Counsel for tho 
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UruOQ of India on the basis of the materials 
in these cases that petitioner Mishra, apart 
from holding the post of Deputy Secretaries 
— either cadre or non-cadre, was holding 
the post of the Chairman, Patna Improve- 
ment Trust, on 28-12-1954 which post he was * 
bolding from before and continued to hold 
until i3-2-l958. Similarly, petitioner Abbas 
held the post of Development Training Offi- 
cer, Administrative School, on 28-12-19^ and 
held it until 27-12-1956. Petitioner Kfandal 
was Director of Rehabilitation and Develop- 
ment, Damodar Valley Corporation, on 28-12- 
1954 and held it up to 4-6-1950. Petitioner 
R. C. Sinha was Secretary to the Chief Minis- 
ter on 28-12 1954 and continued to be so till 
May, 1958. Petitioner S. Sahay was Deputy 
Secretary, Revenue Department on 28-12-54 
and continued as such till the date of his ap- 
pointment to the service. Petitioners Rama- 
Hand Sinha and S. K. Ghosh were Additional 
Deputy Secretaries to the Government of 
Bihar on 28-12-1954 and continued to be so 
until their appointment to the Service or 
shortly thereafter. It would bear repetition 
to say that such posts as were held bv many 
of the petitioners on 28-12-1954 necamo 
senior posts from tho date of their appoint- 
ment to the service as conceded to by Mr. 
C. B. Agarv^’ala, learned Counsel for the 
Union of India, with reference to Rule 9 of 
the Pay Rules It would be highly un{ust 
and illogical to hold that the posts which the 
petitioners were holding on 2o-12-I9M could 
not be declared to be senior posts within 
the meaning of Rule 2 (g) of the Reflation 
of Seniority Rules, even though in substance 
the declaration ss'as made in the letter of the 
State Government dated the 9fh July, 19W, 
and in express language in letters writteo 
subsequently to the Accountant-General. In 
my opinion, on a wrong view of Ibe Jaw the 
Government has revised its previous 
order. In any event, in the confused stale of 
law, as it existed at the relevant lime, it is 
difficult to End that the order of the Ceolral 
Government made in the year 1958 was such 
63 cotAd iuStiSy its revision 9 yean later. 

fil. Apropos the strenuous argument put 
forward on behalf of the respondents mat 
the approval given by the Central Govern- 
ment in its letter dated 3-9-1958 for tho 
period of ofGciation of the petitioners in senior 
posts before inclusion of their name in tbe 
Select List was invah'd as it was in violation 
of the mandatory recruirement of the second 
proviso to Rule 3 (3) (b) of the Regublion 
of Seniority Rules inasmuch as the approval 
wss accorded without the consultation with 
the Union Public Service Commbsion, I would 
lay stress on the fact that neither in the im- 

S ugned order nor in any of the counler-alB- 
avits filed on behalf of the resjxindents tbeie 
Is a clear statement of fact that the approval 
was accorded by the Central Government 
without such consultation. Even assuming 
ft was so, the failure on the part of the Cen- 
tral Government to jicrfonn Its duty of con- 


r. State (FB) A, LB. 

suiting the Commission before according 
the approval will not invalidate the order 
made in favour of the petitioners. The re- 
quirement of die approval by the Central 
Government under the proviso aforesaid is 
undoubtedly mandatory. But the requirement 
of the Central Government to consult the 
Commissioa before according the approval 
cannot be held to be mandatory so as to re- 
sult in the nullification of tbe approval given 
in breach of the said requirement. I don’t 
think that inclusion of the petitioners’ came 
in the ad hoc List with the approval of the 
Commission had, in any manner, the effect 
of approval of the period of offidation in 
question by the Central Government in con- 
sultation with the Commission. The two 
types of consultation were different and dis- 
tinct; one could not take the place of the 
other. I am, however, inclined to think that 
in the state of law as it existed in the years 
!954 to 1958 the Central Government might 
not liave thought it necessary to con- 
sult the commission for according its 
approval to the period of officiation of the 
petitioners in senior posts when tho period 
proposed by the Slate Coverament was to 
commence only from 28-12-1954 the ^to 
when the petitioners’ name Iiad been includ- 
ed in the Ad hoc List with the approval of 
the Commission. It may well be that the_ 
Central Covemmeot thought that to all in-' 
tents and purjwses the Ad hoc List was in 
substance tbe select List and for according 
appimal to the period of officiation in a 
senior post from that date it was not quite 
Dccessaiy to consult the Commission. 
\Vbates'er might have been the cause 
of the failure, if any, of the Cen- 
tral Government to consult the Com- 
mission, it is clear that the alleged failure 
cannot entail the nulhBcation of the order 
made by the Central Covcrninent in favour 
of the petitioners in the year 1958. 

Petitions allowed. 
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Madan Mohan Prasad and others. Peti- 
tioners V. Government of Bihar and others. 
Respondents. 

Cml Writ Judn. Case No. 183 of 1968, 
D/- 26-9-1969. 

(A) Civil Services — Bihar Superior Judi- 
cial Service Rules (19^16), Rule 10 (e) — - Ex- 
pression “may have been allowed to officiate 
continuously'* — Interpretation — Expression 
means actual and continuous officiation and 
not Betiooal or notional one — Seniority can- 
not be given to promoted officer on basis of 
notional or fictional officiation. (Para 13} 
^/FN/C191/70/DVT/M 
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(B) Civil Services — Bihar Superior Judi- 

clal_ Service Rules (1946), Rule 16 (e) — 
Seniority — Determination of — OfBcer 
worldiig on special post — Upgradation of 
post — Effect — OEScer is deemed to have 
ofiiciated in promoted post from date of up- 
gradalion — Recourse to upgradation of post 
— It is valid if done ■without ■violating any 
law or principle. (Para 14) 

(C) Civdl Services — Bihar Superior Judi- 
cial Service Rules (1946), Rule 3 (2) — 
Amendment of Schedule appended to Rules 
~ — Upgradation of post — Amounts to amend- 
ing Schedule — Can be done retrospective- 
ly — Publication in Gazette is not necessary. 

(Paras 15, 17) 

_ (D) Constitution of India, Article 309, Pro- 
yjsQ — Framing of rules — Power of autho- 
rity under Proviso ^ — Can be exercised both 
prospectiv'ely and retrospectiv'ely in absence 
of appropriate legislation. AIR 1969 SC 

118, Foil. (Para 15) 

(E) Constitution of India, Article 166 (1) 

- Conduct of Government business — Offi- 
cer vvorldng on special post — Upgradation 
of that post — Order need not be expressed 
in the name of Gov'emor. AIR 1964 SG 

1823, Foil. (Para 17) 
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exercise of power under Article 162 as it is 
subject to power under Article 235. 

. (Paras 24, 28, 30) 

(1) Constitution of India, Article 233 — i 
Word “posting” — Meaning of. 


(F) Constitution of India, Article 233 — 

Appointment of District Judges — Post of 
Additional District and Sessions Judge al- 
though not subordinate to, is of grade lower 
than that of District and Sessions Judge — 
Vacancy in post of District Judge cannot be 
equated with vacancy in post of Additional 
District Judge. (Para 20) 

(G) Constitution of India, Articles 233, 235 

— Appointment of District Judges — Power 
vests in Governor — Prior consultation with 
High Court necessary; 

On harmonious construction of Articles 233 
and 235 it is clear tliat appointment of per- 
sons to be and tlie posting, meaning the 
first posting on such appointment and pro- 
motion of District Judges which expression 
includes Additional District Judges in any 
State, is within the power of the Gov'emor 
who has to exercise that power in consulta- 
tion vvidi die High Court. Apart from these 
three matters the entire control ov'cr District 
Courts or Courts subordinate thereto vests 
in the High Court. Clause (1) read vv'ith 
clause (2) of Article 233 clearly suggests that 
appointment to tlie Superior Judicial Servnee 
can be from two sources, namely. Subordi- 
nate Judicial and the Bar as env'isaged by 
the second clause. (Case law discussed). 

(Para 23) 

(H) Conslihition of India, Articles 235, IG2 
— — Control over Subordinate Courts Senio- 
ritj' of officers employed in Stale Jiidici.nl Ser- 
vice — Determination of — Power vests 
solely in High Court — Exercise of power 
is subject to Rules fr.nmcd under Article 309 

— State Government cannot fix seniority in 
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Tosting" means assignment of job and in 
common parlance it means giving of a post 
to a person appointed and the place of first 
posting, it cannot mean a place in the gra- 
dation list which has got to be determined 
in accordance with the Rules. (Para 30) 
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(1951) AIR 1951 SC 467 (V 88) = 

1952 SCR 110, Harla v. Stafe ol 
Raiaslhan 18 

(1945) AIR 1945 Nag 218 (V 32) = 

ILR (1945) Nag 762, Babulal v. 

King Emperor 18 
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Basudeva Prasad, Amla Kant Choudhuiy, 
Tarleshwar Dayal, Kamna Nidhan Keshav, 
Revinandan Sabai, Narendra Prasad and Mrs. 
Sudha Raj Jayaswal. for Petitioners, M C. 
Chagla, S Sarwar All and Udai Pralap Smgh 
(for State), J. C. Smha, LaLshman Saran 
Smha and Janardan Pd Singh, (for Respon- 
dent No. 2) and K. P. Verma and Bmda- 
Insini Pd. Smha, (for Respondent No. 4), for 
Respondents. 

UNTWALJA, J.i— This is an aiiplication 
under Article 22Q of the Conshtutioo of 
India, which mNolves the question ol deter- 
mination of seniority of the petitioners vis-a- 
vis respondents 2 to 4, the first respondent u 
the Government of Bihar. It also raises an 
important constitutional question as to whe- 
ther the State Government ore competent to 
determine the seniority of an officer belong- 
ing to the Supenor Judicial Service herein- 
after called the Service) or \%hether it is with- 
in the competence and posver of tbe High 
Court to take a final decision on their admin- 
istrative side in that regard. 

2. There are three petitioners in this writ • 
application Their case Is that three vacan- 
cies in the post of Additional District and 
Sessions Judges occurred between 1958 and 
3lsl of January, 1959. On the I4th of 
March, 1939 respondent No. 1 advertised the 
said three posts borne on tfie cadre of the 
Service to be filled up by direct recniitmenf 
from the Bar in accordance with Ride 5 (a) 
of the Bihar Superior Judicial Service Rules, 
19^6 (fiereinafter caWed (he KniesJ. On or 
before the 31st of March, 1959 the petitioners 
along Mith some others applieil for being ap- 
pointed to the posts Cvcntinllv thev were 
so appointed on 21-4-10^0 Tliev were confirm- 
ed m the posts of Additioiwl Distnct and Ses- 
sions Judge in Aprd, 1961. Their case further 
is that respondents 2 & 3 were never promot- 
ed from the post of Sii!>-Judce which thw 
were holding substantively to the post of Ad- 
ditional District and Sessions Judge according 
to law and although there was no vacancy 
in any such post on ,the 17lh of June, 1959, 
the Government of Bihar by their o^er 
dated the 6th of September, 1960, a copy 
of which is AnneTure T)’ to the wnl appli- 
cation, which order was never published in 
the Bihar Gazette, purported to upgrade the 
post of the Deputy Registrar of the Patna 
Iligli Court, which post Shri Chandnka Pra- 
sad Smha, respondent No. 2. was holding 
and that of the Secretary, Bihar LeguZative 
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Assembly, which post was held by Shri 
Enayetur Raliman, respondent No, 3, retros- 
pectively with effect from the 17th of June, 
1959, till those posts were held by them. 

The mtenbon of the said upgrading was 
to indirectly confer seniority on respondents 
Nos 2 and 3 by giving them fictitious oiB- 
ciation in a post in the service for the pur- 
pose of placing them in a more advanta- 
geous position than that of the petitioners in 
the matter of promotion and other service 
benefits. The said upgrading was done even 
in contravention of the recommendation of 
the Patna High Court, which was only for 
a limited upgrading of the said posts for a 
short period of 3 months 14 days, i e., from 
the 17th June to 1st October, 1959, purely 
in fulfilment of the requirements of the ‘next 
below rule’ as Shri Jitendra Narain, respon- 
dent No. 4, started officiating in a tempo- 
rary leave vacancy in a post of Additional 
Drstnet Judge from the I7th of June, 1959. 

When respondent No. 2 was appointed as 
District and Sessions Judge on 25-4-1961, the 
petitioners felt surprised on their apparent 
supersession by respondent No. 2. On in- 
quiries they learnt towards the end of 
August. 1961, that respondents 2 and 3 had 
somehow been treated as senior to them 
and that the seniority list of tlie Service had 
also l^en altered by placing respondents 2 
and 3 over the petitioners. A true copy of 
the seniority list is Annexure ‘E’ to the writ 
application. 

3 . The petitioners' case proceeds further 
thus. They also came to know that respon- 
dent No. 4 who had been appointed as Ad- 
ditional District Judge on the 10th of Sep- 
tember, 1960 long after the petitioners’ ap- 
pointment and was thus junior to them had 
made a representation to the Government 
claiming seniority over them on the ground 
that respondents 2 and 3 had been allowed 
retrospective fictional promotion as Additional 
District Judge with effect from the 17th of 
June. 1959 even though there was no vacancy 
in the cadre then. 

On the 3rd of September, 1961, the peti- 
tioners made representation to the Govem- 
rnent both against tKfe aforesaid illegal senio- 
rity of respondents 2 and 3 and the seniority 
claimed bv respondent No. 4. In February, 
1968, the petitioners came to know that the 
Government had reiected their representation 
and thev had also illegally decided that res- 
pondent No. 4 should be placed above them 
in the seniority list even though he was to 
be junior to the petitioners for other pur- 
poses of the service. The petitioneiV case 
is that respondent No. 4 was working on the 
post of a Sub-Judge all along during the 
relev-ant period except for the brief period of 
3 months 14 days when he had officiated in 
a temnorary leave vacancy from 17-6-1959 
to 1-10-1959. He reverted to the post of the 
Subordinate Judge from 2-10-1059. During 
the periml in quesb'on some of hLs judg- 
ments delivered as Sub-Judge were subject- 
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matter of appeal before the District Judtje. 
The petitioners also state that the Patna 
High Court had recommended for rejecting 
the representation of respondent No. 4 for 
giving seniori^ to him and the Government’s 
decision is against tlie recommendation of 
the High Court. 

4. The petitioners attack the order of the 
State Government contained in their letter 
dated the '6th September, I960 (Annexure 
D), the seniority list (Annexure E) and the 
decision of respondent No. I to place res- 
pondent No. 4 also above the petitioners on 
various grounds which, as formulated by 
Mr. Basudeva Prasad, learned Advocate for 
tlie petitioners, at the time of the hearing 
.of the writ application, may be stated thus — 

(i) The seniority list (Annexure E) has been 
framed in contravention of the provi.sion of 
law contained in Rule 16 (e) of the Rules. 

(ii) The order of the State Government 
dated 6-9-1960 contained in Annexure ‘D’ to 
the writ application as also the order of 
the State Government dated 24-1-1968, a 
copy of which is Annexure 'B’ to the counter- 
affidavit of respondent No. 4, giving ficti- 
tious officiation with retrospective effect is 
ultra vires and illegal. 

(iii) There was no vacant post of an Ad- 
ditional District Judge available before 1-11- 
1959 and, therefore, creation of new posts 
for respondents 2 and 3 by die State Gov- 
ernment was ultra vires Article 166 of the 
Constihition read with Rule 14 (2) of the 
Rules of Executive Business and Item 3 (c) 
of the 3rd Schedule appended to the said 
Rules. 

(iv) There was no vacancy available in 
the post of Addidonal District Judge for res- 
pondent No. 4 in the vramnlces’ quota be- 
tween 1-11-1959 and 19-9-1960. 

(v) Respondents 2 and 3 havinc never 
been appointed to the .substantive post of 
Additional District Judge in accordance with 
Rules ,5 and 15 of the Rules, dieir seniority 
cannot be determined with reference to 
Rule 16 (e). 

(vi) The seniorih' of respondents 2 to 4 
havint: been fixed without anv basis in law 
and in an illc'nil and arhi'rarv manner in- 
frincres the fundamental ri^'hl.s of the peti- 
tioners in the matter of their employment 
under Artielc 16 (1) of the Constitution. 

(viil Under Article 235 of tlie Constitution, 
it is the e' elusive power of the High Court 
on their administrafis’e .side to promote Snb- 
ordin.alc Judges to the posts of Additional 
District Tudre and to detennine the seniority 
of a Judic’.d Offieer; the Slate Goveniment, 
as ae-iinst the decision or recommendation 
of the TljeJi Cnvrl. had no power to deter- 
inine the seniority of respondent No. -1 and 
give him a place over the pctitioner.s. 

5. Tn pursuance of the rule issued to tho 
re.spond'''nfs. c.ause has been shown on behalf 
of th'' State Gm-eniment, respondent No. 1, 
by their le.amed Counsel Mr. M. C. Cbagla, 


Mr. J. C. Sinha, appeared for respondent 
No. 2 and Mr. IC. P. Verma, learned Gov- 
ernment Adv'ocate, appeared for respondent 
No. 4; nobody appeared separatelv for res- 
pondent No. 3. All the points urged bv Mr. 
Basudeva Prasad, learned Counsel for the 
petitioners, were combated by one Counsel 
or the other. I shall deal with their argu- 
ment in my judgment while discussing the 
points involved in the case But before I do 
so, it would be convenient to refer to cer- 
tain facts from the various affidavits filed by 
the parties and their annexures. 

6. In accordance with Rule 3 (1) of the 
Rules, the strength of the S 
means the Bihar Superior fiidii 1 1 ! Sc-x ice, 
and the number and character of tlie not-ts 
are as specified in the Schedule to the Rules. 
Under sub-rule (2) of Rule 3 “the State Gov- 
ernment may, from time to time, after con- 
sultation \rith the High Court amend the said 
Schedule”. In March, 1959, when three posts 
were advertised to be filled up bv direct 
recruitment from the Bar under clause (2) 
of Article 233 of the Constitution, the sanc- 


tioned strength of the Service was — 

District Judges 14 

Registrar, High Court 1 

Secretary', Law Department 1 

Total 16 

Additional District Judges 18 

Deputy Secretary', Law Department 1 

Total 19 


As mentioned in paragraph 7 of the 
counter-affidax’it filed on behalf of the St ite 
of Bihar on 27-2-1968 two posts of Additional 
District Judge consequent upon the amend- 
ment of the Bengal, Agra and Assam Cii’il 
Courts Act, 1887, xvliereby the pecuniarx' 
jurisdiction of appeal before the District 
Judge had been raised from Rs. o 000 to 
Rs. 9.999. xvere created for a period of one 
year in the first instance and the creation of 
the posts was approi-ed by tlie State Gov- 
ernment on 5-5-1939. Two temporarx’ posts 
of Peripatetic District and Sessions Judge 
xvere created for a period of txvo years and 
the creation of the posts was approved by 
the .Stale Gox’omrncnt on 25-4-1959. On 25-1- 
19.59, howex'cr, the Registrar of the High 
Court wrote a letter to the Chief Secretary' 
of the Government (xn'de Annexure X/1 to tho 
counter-affidax'it of re.spondcnt No. 2) that 
he had been directed to say' that n few short- 
term leave wcancics had occurrerl in the 
c-ndre of the Addition'll District and .Sessions 
Judges consequent upon four of them nm- 
ceeding on leax'e for tlie periods noted ng.iinst 
their names, xvhich x'ari>’d from ,5-2-1 95''t to 
II-7-I9.59, and as the .Sessions file m sn.me 
districts xx'as getting out of control due tn 
p.xucify of officers, the Court proposed to fill 
in the leave x-acandcs by promotion of Sub- 
ordinate Judges. Having c.iri fuliv consi- 
dered the records of service, of the Sub- 
ordinate Judges due for promotion, the 
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Court recommended the names of Sarvashri 
C. P. Sinha, E. Rahman, J. Narain (respon- 
dents Nos. 2 to 4) and Sharda Prasad f(W 
being promoted to act temporarily as Addi- 
tional District and Sessions Judges. Since the 
Courts were engaged in various important ad- 
ministrative works and tackling heavy arrears, 
the then Hon’ble the Chief Justice desired 
to retain the services of respondent No. 2 as 
Deputy Registrar. Since his promotion had 
become due, it was recommended that he 
should not be made to suffer any pecuniary 
loss on account of the fact that he could not 
be spared. The Court, therefore, recom- 
mended that the status and emoluments of 
the post of the Deputy Registrar should be 
temporarily upgraded so long Shn C. P. 
Sinha continued to hold the post and re- 
mained eligible to officiate as an Additional 
District Judge The neirt longer vacancy 
was recommended for Shri E. Rahman who 
was on deputation m the Bihar Legislative 
Assembly Department. He was also not 
being spared from there although he had be- 
come due for promotion to the rank of Ad- 
ditional Distnct Judge. The Court, there- 
fore, recommended that either he should be 
rebeved or that the Government may consi- 
der the desirability of temporarily upgrad- 
ing his post till June, 1939. Shri J. Narain 
was working as Under-Secretary in the I^w 
Department but since the State Govemme^ 
haci already agre^ to relieve him of the said 
assignment, he was recommended to be pro- 
moted to act as Additional District Jua« m 
the third longer vacancy and ijosted to 
Dumka as such. Shn Sharda Prasad 
recommended to be promoted to act as Ad- 
ditional ‘District Judge la the fourth vacancy 
to bo posted as Additional Judicial Commis- 
sioner, Ranchi, where he was already work- 
ing as a Subordinate Judge. Its not quite 
clear from the records of this case as to 
what happened in cases of other leave vacan- 
cies. But what is definite and clear is that 
Shri J. Narain officiated in a leave vacancy 
as Additional District Judge at Dumka from 
17-6-1959 to 1-10-1959; the lower Courts 
were closed for the Annual Puja Vacation 
from 2-10-1959 to 7-11-1959. and the 8th of 
November, 1939 was a Sunday. 

7. The nest letter to which a reference 
is necessary to be made is Annesure X/2 to 
the counter-affidavit of respondent No. 2. It 
is dated 17-8-1939. The Registrar of the 
Court wrote this letter to the Chief Secre- 
tary of the Government in reply to latter’s 
letter dated 29-5-1939 to say that there were 
four vacancies in the cadre of Additional 
District Judge — two occurring on the ap- 
pointment of two Peripatetic District Judges 
for a period of two years and two new po^ 
having been created for Additional District 
Judges. It seems in pursuance of the Gov- 
ernment decision taken on 24-4-1959 and 
5-5-1939 referred to in paragraph 7 of the 
counler-affidawt, a letter was ^vnt^en bv Ao 
Government to the High Court on the 29th 
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May, 1959, to fill up the four vacancies. The 
Court suggested in their letter dated 17-^ 
1959 the names of four persons to be pro- 
moted to act as Additional District Judges 
until further orders. The>’ w'ere Sarvashri 
Achyutanand Sahay, Rash Bihari Prasad 
Sinha, Chandrika Prasad Sinha and Enaye- 
tur Rahman. The first two were not found 
fit on the earlier occasion although they were 
senior to the latter two. But this time, find- 
ing them fit, the Coilrt recommended their 
names also for promotion While recommend- 
ing the names of Sarvashri A. N. Sahay and 
R B. P. Sinha to be promoted to act as Ad- 
ditional District Judges in two of the vacan- 
cies. in regard to the other two vacancies, 
the Court’s recommendation was that Shri 
C. P, Sinha and Shri E Rahman be promoted 
to act as Additional District Judges, but for 
the reasons mentioned in Court’s letter dated 
tlie 23th April. 1959 the posts of the Deputy 
Registrar of the Court and the Secretary of 
the Legislative Assembly held by them should 
be upgraded. In other words, tliis time tho 
upgrading was suggested not in the leave 
vacancies but as against the substantive 
posls till they could be relieved of their spe- 
cial fobs. In the meantime, it was recom- 
mended. two more posts of Additional Dist- 
rict Judges be created for that period. 

8. The State Government sent their reply 
on 7-3-1960 to Court’s letter dated 17-8-1059, 
Many vacancies, however, occurred during 
the Interval on the retirement of District 
Judges and appointment of Additional Dist- 
rict Judges in their places. The Registrar of 
the Court, therefore, wrote to tho Chief Sec- 
retary of the Government on 3-3-1960 (An- 
neiure X/S to the counter-affidavit of res- 
pondent No. 2) even before the receipt of 
the Government’s reply dated 7-3-1960 to 
their letter dated l'7-8-1039, that seven 
vacancies had occurred on the appointment 
of seven Additional District Judges as Dist- 
rirt Judges and one due to retirement 
of one Additional District Judge between 
1-12-1939 and 6-2-1960, and the ninth, 
vacancy was caused by the appointment of 
Shri M. P. Verma, as he then was, as Dist- 
rict Judge of the newly created judgeship of 
SinRhbhum, which was created on 4-2-1960. 
As against these nine posls, recommendations 
had already been made to the Government 
to fill five posts — three by direct recruit- 
ment from the Bar and two by promoting 
respondents Nos. 2 and 3, hy upgrading their 

S osts as already desired in the Court’s letters 
ated 25-4-1959 and 17-8-1939. Tlie Court 
bad recommended the names of the three 
peraons from the Bar to bo appointed as Ad- 
ditional District Judges in their letter dated 
1-10-1959 The said recommendation was in 
regaid to the three petitioners. Out of the 
nine vacancies, five were thus recommended 
to be filled up. 

In regard to the remaining four vacancies, 
it was stated that the Court had decided that 
they should also be filled up by direct !&• 



1970 Madan MoBan v. State (FB) (Untwalia J.) [Prs. 8-9] Pat. 487 


cruitment. It may be stated here that under 
Rule 6 of the Rules, of the posts in the 
cadre of the Service t\vo-thirds were to he 
filled by promotion and one-third by direct 
recruitment. The decision of the Court to 
fill up the remaining four vacancies by direct 
recruitment had been communicated to the 
Government in the Court’s letter dated 10-2- 
1960. Even though the vacancies occur ear- 
lier, due to practical difficulties, some of 
which are unavoidable, the recruitment from 
the Bar takes a long time — sometimes 2 to 
3 years. It was, therefore, stated in the let- 
ter that the Court did not think it advisable to 
keep those four posts vacant and proposed to 
fill them by promotion of Subordinate Judges 
for the time being as a temporary arrange- 
ment so that the work might not suffer; when 
direct recruitment of officers from the bar 
would be finalised namely, tlie four in res- 
pect of which yet the advertisement and 
other formalities had to be gone into, four 
of the junior officers who might be officiating 
as Additional District Judges would have to 
revert for the direct recruits if no fresh 
vacancies in the cadre would occur in the 
meantime. Tire names of four Subordinate 
Judges thus recommended for promotion were 
Sarvashri J. Narain (respondent No. 4), Sharda 
Prasad, Durga Prasad Sinha No. 1 and Bhanu 
Prakash Pandey. The Court also reminded 
the Government in their letter dated 21-3- 
1960 (.Annexure X/6 to the counter-affidavit 
of respondent No. 2) referring to the Court’s 
letter dated 3-3-1960 that although the 
Court’s recommendation for appointment of 
three Additional District Judges from the Bar 
were made as far back as in October, 1959 
in Court’s letter dated 1-10-1959, Govern- 
ment’s orders had not been received till tlien; 
the delay would very much affect the future 
career of the Bar Judges, meaning tliereby 
the three petitioners whose names had al- 
ready been recommended, and not the four 
who were to be appointed in the last four 
vacancies out of nine, in the matter of their 
seniority' under Rule 16 (e) of the Rules. 
The Court, therefore, recommended to the 
Government tliat tlie appointment of the 
aforesaid tluce Bar Judges should be made 
earlier than the appointment of the Sendee 
Judges, namely, the four recommended in the 
Court’s letter dated 3-3-1960, so that tlic inte- 
rest of tlie Bar Judges may not be adversely 
affected. It appears lliat eventually the 
notification appointing the petitioners to the 
tlirce posts was issued on 21-4-1960. 

9. The State Government wrote to the 
Court on 7-3-1960 (.Annexairc X/3 to the 
counter-affidavit of respondent No. 21 in reply 
to the latter’s letter dated 17-S-1959. _ The 
delay caused — and sometimes unavoidably 
in correspondence between the High Court 
and the State Govenirnent — at times c;iu.ies 
some dislocation in the matter of senioriU’ 
not generally amongst those who come by 
promotion but vis-a-vis the direct recniit.s .as 
their apiiointment naturally takes a long time. 


The Government informed the Court in their 
letter that Sarvashri A. N. Sahay, and R. B. P. 
Sinha, Subordinate Judges, had been 
appointed to act as Additional Dist- 
rict Judges against the newly created 
two posts consequent on the amend- 
ment of the Bengal, Agra and Assam Civil 
Courts Act, 1887. In regard to tire Court’s 
recommendation for promotion of Sar\’ashri 
C. P. Sinha and E. Rahman to act as Addi- 
tional District Judges in the chain of ap- 
pointment of two Peripatetic District and 
Sessions Judges, they were informed that 
Sarvashri K. P. Sinha and S. M. Hassan, re- 
tired District and Sessions Judges, however, 
were re-employed as Peripatetic District and 
Sessions Judges with effect from the 15th 
February^ and 1st February’, 1960. Tliere 
were other vacancies from earlier dates, for 
which recommendation of the Court was 
awaited. The Court was, therefore, re- 
quested to suggest the dates from which and 
the vacancies against which Sarv'ashri C. P. 
Sinha and E. Rahman were then proposed to 
be promoted to act as Additional District 
Judge so that steps for upgrading of the posts 
of tlie Deputy' Registrar of tlie Court and 
the Secretary’, Bihar Legislative Assembly 
Department, could be taken on receipt of 
the Court’s reply. 

It may’ he made clear here that two posts 
of Peripatetic District and Sessions Judges 
had been added to the cadre in May, 1959 
but the posts could be filled up only in Fcb- 
ru.ary, 1960 by re-employ'ment of tlie two re- 
h’red District and Sessions Judges. Although 
the Court, in substance and in effect, had 
already’ complied irith the request made by 
the State Government in their letter dato3 
7-3-1960 when the former had written their 
letter on 3-3-1960, tlie formal reply to the 
letter dated 7-3-1960 was sent by' the Court 
on 10-3-1960 (vide Annexure X/4 to the 
counter-affidavit of re.spondent No. 2). In this 
letter it was pointed out that nine vacancies 
had occurred in tlie posts of Additional Dist- 
rict and Sessions Judge from 9-11-1959 to 
6-2-1960, eiglit on the appointment of the 
Addib’onal District Judges to the post of Dist- 
rict Judges and one on tlie retirement of an 
Additional District Judge. In this letter, 
therefore, the Court stated tliat Sliri C. P. 
Sinha and Shri E. Rahman should be ap- 
pointed to act as officiating Additional Dist- 
rict Judge against any two of the nine vacan- 
cies which had occiured in flic cadre of the 
Additional District and Sessions Judges from 
a date with effect from which tlieir posts 
were upgraded. The Court .also reiterated 
their request made in their letter dated 17-S- 
1939 that two temporary cx-cadre posts of 
Additional District Judges may he sanction- 
ed at an early date for a period until Sarva- 
.sliri C. P. Sinha and E. Raliman continue to 
liold tlieir respective posts, me.ining flicrcby 
the posts of the Deputy Retylstrar of the 
Court and tlie Secretary, Legislative Assem- 
bly Department. 



438 Pat [Prs. 10-13] Madan Mohan v. State (FB) (Unhvalia J.) A-I.R. 


10. In this background, I shall now 
refer to the impugned order of the State 
Government contained in ibcir letter dated 
6-9-1960 (Annexure D to the wnt application) 
to the Accountant-General, Bihar The first 
paragraph of this letter reads as follows: — 

T am directed to say that the Stale Gov- 
ernment have been pleased to upgrade the 
posts of Deputy Registrar Patna High Court 
and Secretary, Bihar Legislatix'e Assembly Sec- 
retariat held by Sar\‘ashn Chandrika Prasad 
Sinha and Ena>etur Rahman respectively in 
the rank and scale of pay of the Additional 
Distnct and Sessions Judge wnlh effect from 
the 17th June, 1959 till posts are held by 
them " 

It is manifest that the Under-Secrctary to 
the Government, who wrote the above letter, 
communicated the order of the State Govern- 
ment to the Accountant General that they 
have been pleased to upgrade the two posts 
held by respondents Nos 2 & 3 in the rank 
and scale of pay of Additional Distnct and 
Sessions Judge w^th effect from the 17th 
June, 1959, till posts were held by them. I 
may dispose of two short ixiints here Dtinng 
the course of argument, Mr Basudcva Pra- 
sad endeavoured to show that there %vas no 
order of the State Government made in ac- 
cordance with the procedure prescribed by 
the Rules of Erecutive Business. In reply 
Mr M. C. Chagla, learned Counsel for the 
State, informed us that the order had been 
passed by the State Government after the 
matter was placed before, and considered by, 
the Council of Ministers as requiretl by th© 
Rules of Executive Business. But since this 

E oint was not taken .in the petition, no sped- 
c reference has been made in the counter- 
affidavit of the State that the onler had ac- 
tualJy been passed in accordance with tho 
Rules of Executive Business. We did not 
feel mebned to pursue thi.s matter as xve fell 
satisfied that the question of fact not 
having been specifically raised tho 

petitioners did not require any in- 
vestigation. Tlie second point which 
I would iike to disjwse of here is that it is 
not correct to say that the High Court had 
recommended the up'Trading of posts held hy 
respondents Nos. 2 and 3 for a limited period 
of 3 montlis 14 days, i e , from 17-6-1959 to 
1-10-1959. Even assurning it svas possible to 
take this xaew, on the wordings of the letter 
dated 25-4-1959 xvntten bv the Registrar of 
the Court, it is abundantly clear that the je- 
commendation made later in the subsequent 
letters was for upgrading the posts till they 
were held by respondents 2 and 3. The 
Gos'cmmenf's order contained in Annerure D 
and extracted above is clear enough in that 
regard. Tlic question as to whether il could 
take effect from the ITlh June, 1959 will be 
discussed hereinafter. 

11. It is undisputed that respondent No. 4 
les’crted to. workM on, the post of the Sub- 
ordinate Judge from 2-10-1959 until he was 


ai^inted Additional District Judge in the 
suutantive vacancy on 19-9-1960. 


would appear from the Supple- 
~ ' ‘ filed 


12, It ■ - . . 

mentary Affidavit filed on behalf of tho State 
of Bih^ on 20-1 1-1968 that respondent No. 4 
made a representation to the State Govern- 
ment on 10-4-1961 praying for fixation of his • 
seniority fust below Shri E. Rahman in the 
cadre of Additional District Judges and al- 
losving him seniority svith effect from l-Il- 
1959. Tw’o other representations dated 21*10- 
1961 and S-S-1961 were also filed by the 
said respondent No. 4. The matter remained 
pending before the High Court and the Gov- 
ernment were informed of their opinion in 
their letter 20-8-1961 The Court recommend- 
ed the rejection of the representations. The 
State Government finding themselves not in 

a position to agree with the opinion express- 
ed by the Court wrote back on S-8-1965 re- 
questing the Court to reconsider the matter. 
The Court in their letter dated 18-1-1966 in- 
formed the Government that they did not see 
any reason to reconsider their previous view. 
The matter was again thoroughly cxamin^ 
by the Government and then eventually the 
order was made on 24*1'1068 in favour of 
respondent No. 4 by the State Government. 

A copy of this order Is contained in An- 
nexure B to the counter-affidavit of respon- 
dent No. 4 filed oo 27-9-1968. It is belter 
to quote the order of the State GovemmCTt 
contained in the Utter dated 24-1-196S writ- 
ten by the Under-Secretary to the Registrar 
of the High Court — 

“I am directed to refer to your letter No. 
501 dated 18-1-1966 on the subject noted 
above and to say that after a carehil consi- 
deration of the case of Shri Jitendra Naraia 
at present District and Sessions Judge of 
Dh.-inl>ad. the State Government have b®en 
pleased to decide that Sliri Narain shall rank 
Imm^ialelv below Shri Enayetur RahmM 
and above Sarvashri Madan .Mohan Pd-, 
Rameshwar Pd. Sinha and Chandra Shekhar 
Prasad Singh, the direct recruits from the 
Bar in the cadre of the Superior Judici.d Ser- 
vice, and for this limited purpose, be wall b® 
deem^ to have been officiating as Additional 
District and Sessions Judge wnth effect from 
1st November, 1959 

Sn Narain may kudly be informed accord- 
ingly." 

13. In order to dedde various conten- 
Bous questions raised in tliLs writ application, 
it is first necessary to refer to certain other 
provisions of the Rules Rule 4 says — 

“Every post in the cadre of the service shall 
he filled by a person — 

* * X X X 

fiii) who is anriointed a member of the 
Bihar Superior Judicial Service under R 5. 

Rule S provides for appointment to the 
Serxice hy direct recniitment or by promo- 
tion from amongst the members of the Bihir 
Civil Service fTudicial Branch). Rule 15 
says that a member of the Service appointed 
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by direct recruitment shall be on probation 
for a period of one year and shall not be 
confirmed unless he is found to be suitable 
in every' respect for appointment to the Ser- 
vice; but promoted officers appointed against 
substantive vacancies in the cadre should 
forthwith be confirmed in the service. Then 
comes Rule 16 which may, for the sake of 
convenience, be called the fixation of senio- 
rity rule. It does not in term say' who will 
fix or determine the seniority', it merely' lay's 
down certain rules for fixation or determina- 
tion of seniority. Under clause (a) of Rule 16 
seniority' inter se of direct recruits shall be 
determined in accordance with the dale of 
tlieir substantive appointment to the Serv'ice, 
and under clause (b) seniority inter se of 
promoted officers shall also be determined in 
accordance with the dates of their substan- 
tive appointments to the Service. Clauses (c) 
and (d) relate to the fixation of seniority inter 
se of direct recruits when appointed at one 
time and seniority inter se of officers pro- 
moted from the Subordinate Judicial Service 
at one time. In tliis case there is no dispute, 
and could not be any, that respondents Nos. 
2 and 3 had rightly ranked senior to res- 
pondent No. 4, in the post of the Superior 
Judicial Sen.'ice. The question relates to the 
seniority of the petitioners, the three 
direct recruits, vis-a-vis respondents Nos. 
2 and 3 who may be placed in one 
category' and respondent No. 4 whose case, 
as I shall presently show, is different from 
that of the other two. The proviso to 
Rule 16 (e) says that “when a direct recruit 
and promoted officer are appointed on the 
same date, the promoted officer shall be 
senior to the direct recruit.” Tliis also is 
not the position here. We are concerned in 
this case with the interpretation of the main 
part of clause (e) of Rule 16 which reads 
tlius: — 

“Seniority of direct recruit vis-a-vis pro- 
moted officer .shall be determined with refer- 
ence to the dates from which they may have 
been allowed to officiate continuously', in 
posts in the cadre of the Serx'ice or in posts 
outside the cadre on identical time-scale of 
pay and of equal status and re.sponsihi!ity or 
in posts of higlier scale of pay’ and of higher 
responsibility in or outside the cadre:” 

One of die contentious questions raised at 
the Bar in rccard to the interpretation of 
clause (e) of Rule 16 is as to what is the 
meaning of the expression "may have been 
allowed to officiate continuously'” oeriirrinc 
in tlic said clause. Argument on behalf of 
tlic State and respondent No. 4 was that a 
notional, continuous officiation in a post in 
the cadre of the service or outside it vrill 
give preference to the promoted officer in 
the matter of seniority over the direct rccniit 
provided there were vacancias in which ho 
could nr might have been allowed to officiate 
c'ontinuously. I am not prepared to accept 
.this argument. In my opinion, the expres- 
ision aforesaid means actual and continuous 


officiation and not a fictional or notional one. 
The e.\-pression “may have been allowed” 
must mean “may have been allowed as a 
fact”; it cannot mean that because of Uie 
vacancies being there in the posts a subse- 
quently promoted officer could or miglit have 
been allowed to officiate continuously' ear- 
lier. Such an interpretation would Ikad to 
very anomalous, imjust and discriminatory’ re- 
sults. As I have said above, it takes a consi- 
derable time even after the occurring of a 
vacancy in the post of the Sen'ice in maldng 
the appointment by direct recruitment from 
tlie Bar. By the time the appointment is fina- 
lised, the vacancy against which advertise- 
ment is made has to be and is filled up so 
that the work of the Courts may not suffer. 
Many other vacancies are likely to occur — 
and, as a matter of fact, occur before a 
member of the Bar is appointed to the ser- 
vice. Mr. Chagla also had to concede that 
such a notional or fictional officiation cannot 
be made available to a direct recruit merely 
because there were vacancies against which 
he could be appointed earher. Since a direct 
recruit before his actual appointment was not 
holding any post under the Government, it is 
impossible to take the mew tliat he could 
have been allowed to officiate continuously 
in a post in the cadre of tlie Service or out- 
side it. The position of a man in the Subor- 
dinate Judicial Serx’ice is no better. He can- 
not be deemed to have officiated continuously 
in a higher post of Additional District Judge 
when actually he did work as a Subordinate 
Judge. He could not be empowered retros- 
pectively to act as an Adclitional District 
Judge when, as a matter of fact, he acted as 
a Subordinate Judge. To give seniority’ to 
a promoted officer on the basis of a fictional 
or notion.al officiation will cause undue and 
patent hardship to a direct recruit. If at the 
time of his appointment tliere were a num- 
ber of vacancies in the posts of the Serxace, 
all promoted officers — promoted after him 
— can take advantage of tin’s fictional offi- 
cialion and rank above him. On this basis 
not only' respondent No. 4 but also the other 
three officers whose names v.'crc recommend- 
ed for promotion in the letter of tlie High 
Court dated 3-3-l°60 could and sliotdd have 
been civen seniority’ over the n'-'iitioners. 

Tliis by' itielf explains the absurdilv in the 
interpretation sought to he put on behalf of 
respondents 1 and 4 to clause (c) of Rule 16. 

It may hear repetition to say that the peti- 
tioners applied for appointment against 
vacancies which occurred lu' 31st of Janu- 
ary, 1959. Tlicy were appointed against tlireo 
of the vacancies out of ninn which had oc- 
ciirred from November. 1959 (o Fehninry’, 
1960. And if they are to he pushed doum 
by the promoted officers appointed after (h'.nn 
on the b.vis of the fictional or notional offi- 
ciation. which as argued on bclvdf of to.-- 
pondent Nos. 1 and 4. can be made avsiilable 
only to the promoted officers .'ind not to 
others, it will bo, to my mind, grossly unjust 
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and discriminatory to do so. Only onder 
one circumstance a promoted officer can take 
advantage of his officiadon in the post earlier 
than his substantive appointment and that is 
this. If he has been allowed to officiate in 
a leave vacancy and in continuation of such 
officiation, which also has the advanta^ of 
the note appended to the rule, namely, — 

“A period of leave or the annual vacation 
of the Civil Courts will not be treated as an 
interruption for the purpose of this sub* 
rule”, 

he is promoted to the substantive post, he 
will rank senior to the direct recruit appoint- 
ed before the substantive appointment of the 
promoted officer but after he started officiat- 
ing in the leave vacancy. To give more ad- 
vantage than this, on the prindple of a 
vacancy being there, to a promoted officer 
will be very anomalous. Respondent No. 4 
officiated in a leave vacancy from 17-6-1959. 
If he could have been appointed to the sul> 
stantive post on and from Q-11-1959, ho 
could have ranked senior to any of the direct 
recruits who could have come in between 
the dates — - 17th of Juno and 9th of Novem- 
ber, 1939. But when be was apTOinted sub- 
stantively to the post on 19th of Sgitember, 
1960, it is difficult to fill up the long gap 
of about a year by this fictional or notional 
method as has been done by respondent no. 
1 in his case. hfr. Chagla contended that 
the case of respondent No. 4 is not different 
from that of respondents 2 and 3. 

14. The case of respondents 2 and 3, 
however, stands on a different footing. They 
were on special posts of Deputy Registrar of 
the Hi^ Court and Secretary of the Legisla- 
tive Assembly. In the Goveramental admin- 
istration. tal^g recourse of the upgrading 
of posts, if it can be so done without doing 
violence to any other law or principle, is so 
common that it can almost be taken to be 
a settled practice or rule to do so. In case 
of respondents 2 and 3, the Slate Gov- 
ernment were pleased to upgrade the posts 
which they were holding from the I7th of 
June, 1959 till the posts were held by them. 
The result of the upgrading of the posts was 
that they were allosved actually to officiate 
continuously in the upgraded posts either in 
the cadre of fte Service or in posts outside 
the cadre on identical time-scale of pay and 
of equal status and responsibility mtbio the 
meaning of Clause (e) of Rule 16 of the 
Rules. The up^ding of a post stands on 
a footing quite obviously different from allow- 
ing fictional or notionm officiatian to a pro- 
moted officer as in the case of respondent 
no. 4. 

15. I shall now consider what is the ef- 
fect of the upgrading of the two posts held 
hy respondents 2 and 3. They were 
pfenning duties in special posts. Although 
they had become due for promotion to the 
Superior Judicial Service, the High Court as 
well as me Legislative Department felt the 
necessity of retaining their services. They 
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were, therefore, not relieved to take their 
appointment in due course to the Service. 
Recommendations were made by the Hi^ 
Court for upgrading the two posts as early 
as in April and August, 1959. Even when 
dear substantive vacancies occurred, the same 
demand for upgrading their posts was re- 
peated in the Court’s letter dated 3-3-1960. 
The order of the State Government, however, 
was not issued prior to 6-9-1960. \Vliea 
^ued, it, in terms, upgraded the posts held 
by respondents 2 and 3 in the rank and 
scale of nay of Additional District and Ses- 
idons Judge. Under sub-rule (2) of Rule S 
the State Government have the power, 
from time to time, after consultation with 
the High Court, to amend the Schedule ap- 
pended to the Rules, fixmg the strength of 
the Service and the number and character of 
posts. To my mind, the effect of the up- 
grading of the posts was to amend the Sche- 
dule appended to the Rules and include in 
it temporarily with effect from the 17lh June, 
1959 the posts of the Deputy Registrar and 
the Secretary of the Legislative Assembly 
till those posts were held by Respondents 
2 and 3. That the Schedule could be 
amended retrospectively will be borne out 
by the decision of the Supreme Court in 
B. S. Vadera v. Union of India, AIR 1969 
SC 118. In that case, the Indian Railway 
Establishment Code had been issued by the 
President in exercise of the powers vested 
in him by the proviso to Article 309 of the 
Constitution. Rule 157 of the Code confer- 
red full powers on the Railway Board to 
nuke rules of a genera! application to non- 
gazetted railway servants under their con- 
^1. In exercise of the said power, the 
scheme fannemre 4 to the writ applfcation 
before the Supreme Court) was actually 
framed on February 5, 1957 and the amend- 
ed scheme (annexore 7) was framed on March 
80, 1963. Both of them were made retros- 
pectively effective from December 1, 1934, 
the date of the initial constitution of the 
Service under consideration there. Consider- 
ing the question whether the Railway Board 
had, while acting under Rule 157, power to 
make a rule — in that case the schemes — 
pving effect from an anterior date, the Court 
by a unanimous judgment held tliat the 
Board had such power, because in absence 
of an Act of an appropriate Legislature 
under the main part of Article 309 the rule- 
making authority under the proviso has power 
to make a rule both prospectively and re- 
trospectively. Mr. Basudeva Prasad argued 
that the effect of the upgrading of the posts 
bdd by resixmdents 2 and 3 was to amend 
the Schedule appended to the Rules. If it 
was so, as I am inclined to think, it was, it 
could very well be done retrospectively. 

16. Mr. Basudeva Prasad abo contended 
fliat even though the Rules made under the 
proviso to Article 309 of the Constitution 
could be amended retrospectively, as held 
by the Supreme Court in B. S. Vadera’s case^ 
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AIR 1969 SC 118 approving the Full Bench 
decision of the Allahabad High Court in 
Ram Autar Pandey v. State of U. P., AIR 

1962 AH 328, the Government has no power 
to make changes in the service conditions 
of their personnel with retrospective effect 
hy mere executive instructions, as held by 
the Punjab High Court in Suresh Kumar v. 
Union of India, AIR 1969 Punj and Har 237. 
The power to amend the rule retrospectively 
was noticed in paragraph 19 of that judg- 
ment also not only with reference to the 
Full Bench decision of the Allahabad High 
Court but also the Full Bench decisions of 
the Kerala High Court in G. K. Madhvan 
Nair v. Registrar, High Court of Kerala, AIR 
1968 Ker 17 and V. Hari Haran Pillai v. 
State of Kerala, AIR 1968 Ker 42. In Suresh 
Kumar’s case, AIR 1969 Punj and Har 257 
however, the seniority list of tlie lower divi- 
sion clerks prepared and approved earlier 
according to Government executive instruc- 
tions was changed according to new instruc- 
tions issued subsequently for fmng seniority 
amongst lower division clerks. As a result 
of this, the appellants before the Court were 
reverted and ranked lower in the scale. In 
such a situation, it was held on the facts 
of that case that — 

"Rights which have already accrued to a 
Government servant and the benefits which 
he might already have enjoyed under or by 
virtue of a pre-existing executive instruction 
or administrative direction cannot be taken 
away with retrospective effect by another 
executive instruction or a mere administra- 
tive direction.” 

The position in the instant case is quite 
different. The posts held by respondents 
nos. 2 and 3 could be upgraded, as, for the 
reasons already stated, tliey were. It was 
not a question of changing the seniority of 
the petitioners by executive instruction or 
mere administrative direction. According to 
Rule 16 (e) of the Rules the said two res- 
pondents having olBciated continuously in 
the upgraded posts had to rank senior to 
the petitioners. The unreported decision of 
tlie Supreme Court in the Income Tax Officer 
V. M. C. Ponnose, Civil Appeals Nos. 942 
and 943 of 1966, D/- 28-7-1969 = (AIR 
1970 SC 385) a copy of which was given 
to us, can also be of no avail to the pcd- 
tioners as against respondents 2 and 3. 
Distinguishing B. S. Vadera’s case, it was 
neld that the notification dated August 14, 

1963 could not by a retrospective operation 
invest the Tahsildar with tlie powers of a 
Tax Recovery Officer from April 1, 1962 
under Section 2 (4-1) of the Income-tax Act, 
1961 read with sub-rule (2) of Ride 7 of 
die Income-tax (Certificate Proceeding) Rules 
1962, Tliere was no question of investing 
respondents 2 and 3 with any new or 
fresh power by the upgrading of the posts. 

In case of respondent no. 4, however, the 
unreported decision of tlie Supreme Court 
can be pressed in aid of the petitioners. For 
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Ae purpose of seniority only he could not 
be deemed to have officiated in the post of 
an Additional District Judge when actually 
he^ did not officiate. The powers and the 
jurisdiction of the Additional District and 
Sessions Judge being higher than those of a 
Subordinate Judge and Assistant Sessions 
Judge could not obwously be conferred upon 
respondent no. 4 with retrospective effect. 

17. Learned Counsel for the petitioners, 
however, urged that die Schedule could not 
be amended without publication of a notifi- 
cation in tlie official Gazette nor could it 
stand amended unless the order of the State 
Government fulfilled the requirement of Arti- 
cle 166 of the Constitution. He also sub- 
mitted tliat without a communication of the 
order to tlie persons affected, it was not 
effective. I have no difficulty in rejecting all 
these arguments. Rule 3 (2) which empowers 
the State Government to amend die Sche- 
dule only lays down that they have to do it 
after consultation with die High Court which 
undoubtedly in this case was made, rather 
it Was on the insistence of the High Court 
that the posts were upgraded. It does not 
require that die amendment of the Schedule 
has to be published in the Gazette. Nor 
any other rule was brought to our notice 
making it incumbent upon the State Gov- 
ernment to publish the amendment of the 
Schedule in a Gazette. Ordinarily .and gene- 
rally when the sanctioned strength of the 
Service will be increased or decreased, publi- 
cation in the official Gazette may be made. 
But on the speci.il facts of a particular case 
if, for a particular officer, in die e.xigency of 
the situation a particular post has got to 
be upgraded, the effect of which is to tem- 
porarily add that post to the sanctioned 
strength of the Service, publication in the 
Gazette is not necessary. Nor the order of 
upgrading the post was necessary to be com- 
municated to the petitioners as they c.innot 
be Said to be the persons affected by the 
order, in the sense it was so held by Mudhol- 
kar, J., in the case of Bachhittar Singh v. 
State of Punjab, AIR 1963 SC 395 delivering 
the judgment on behalf of the Court. Nor, 
in my opinion, it is correct to say, as was 
argued by the learned Counsel for the peti- 
tioners, on the basis of the said authority, 
that the order has to be expressed in the 
name of die Governor as required by Cl. (1) 
of Article 166, otherwise it will be an in- 
valid order. Rebnng upon e.arlier decisions 
of the Court in D. M. Pangurk.or v. State of 
Bombay, AIR 1952 SC 181, State of Bombay 
V. Purushotlam Jog Naik, AIR 1932 SC 317 
and Ghaio Mall and Sons v. State of Delhi, 
AIR 1959 SC 65 as also on reference to 
Bachhittar Singh’s case, AIR 1963 SC 39.i it 
has been pointed out in R. Chitralckha v. 
State of Mvsore, AIR 1964 SC 1823 in the 
majority judgment of the Court delivered by 
Subba Rao, J., as he then was, diat 

“it is, therefore, settled law that provisions 
of Article 166 of die Constitution arc only 
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directory and not mandatory in character and, 
i{ they are not complied with \t can be esta- 
blished as a question of fact that the im- 
pugned order was issued in fact by the State 
or the Governor.” 

In the instant case such a fact having not 
been challenged was not necessary to be in- 
vestigated. 1 may also add that the order 
was not only communicated to the Accoun- 
tant General. Bihar, but also copies of the 
letter dated 6-9-1960 (annexure D to die wnl 
application), as that annexure itself shows, 
were forwarded to the Registrar, High Court, 
with reference to his letter No 8177 dated 
the 17th August, 19a9, i. e, annexure X/2 
to the counter-affidavit of respondents no. 2, 
as well as to the other departments concern- 
ed It was so done, as annexure D shows, 
“by the order of the Governor of Bihar”. In 
my opinion, therefore, reading annexure D 
as a whole, it is possible to tale the view 
that requirenaent of Article 166 h.ad been 
substantially complied with The order con- 
tained m annexure D by itself was not fixing 
any seniority to the preiudice of the peti- 
tioners. The order, therefore, was not neces- 
sary to be commurucated to them On the 
basis of the order and in pursuance of it, 
when senionty list (annexiue E) was ore* 
pared, it must have bees duly published ^ 
the Civil list and this must be deem^ to 
have been communicated to the petitioners. 
Every order of upgrading of a post or ap* 
ointment of an o&cer to tie Service either 
j direct recruitment or by promotion need 
jnot be communicated to other officers cod* 
cemed either appointed before or after. 

18. Mr. Basudeva Prasad, in support of 
his submission that the order of upgrading 
Uie posts held by respondents 2 and 3 was 
necessary to be published in the Gazette, 
placed reliance upon the cases of Johnson 
V. Sargant, (191S) 1 KB 101; Shakoor v. 
Emperor, AIR 1944 Nag 40 and Bab'dal v. 
King Emperor, AIR 19 $5 Nag 218 which 
were all followed in Harla v State of Rafa- 
sthan, AIR 1931 SC 467. The point decid; 
cd in aft these cases is very dillerenk and 
based upon a principle which has no resem- 
bl ipce to the question at issue in this case, 
Bos”, J., deiivenog the judcinent of the 
Court, observed in Harla’s case, AIR 1951 
SC 467 at p 468 (1) — 

“In the absence of any spedal law or cus- 
tom, we are of opinion that it would be 
acainst the principles of natural Justice to 
permit the subjects of a State to be punished 
or penalised by laws of which they had no 
fcnowledee and of which they could not 
even with the exercise of reasonable dili- 
gence have acquired any kmos'Iedge. Natural 
justice requires that before a law can be- 
come operative it must be promulgated or 
pubhsh^." 

. To equate the amendment of the Schedule 
wath a penal law is not Justified cither on 
principle or on the language of the Buies. 
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19. If I dm right in my view that the 
result of the upgradation of the two posts 
held by respondents 2 and 3 was to 
temporarily add those posts in the Schedule 
appended to the Rules, it is manifest that the 
said respondents were allowed to oiiiciate 
conbnuously in the upgraded posts of the 
olBcers appointed to the Superior Judicial 
Service because they were actually w’orldng 
in those posts from long before the 17lh of 
June, 1959 No fresh notification appoint- 
ing tliem to the Service was necessary as 
was arpied on behalf of the petitioners. 
Learned Counsel on their behalf during the 
course of argument at one tune strenuously 
urged that respondents 2 and 3 were 
never appointed to the Service. It was difficult 
— rather impossible to accept such an argu- 
ment when, as a matter of fact, after rever- 
sion to the genera! line both the respondents 
have held the posts of Distnet and Sessions 

f udge for a number of years. If the view 
have expressed above in regard to the 
amendment of the Schedule appended to the 
Rules be taken to be doubtful or not correct, 
continuous officiation of respondents 2 and 3 
can also be supported for the purpose of 
clause (c) of Rule 16 of the Rules "in TOsts 
outside the cadre oa identical time-scale or 
pay and of equal status and responsibility.” 
The effect of the upgradation of the two 
posts was that the posts remaining outside 
the cadre were manned by respondents 2 
and 3 and on identical time-scale of pay and 
of enuai rank or status and consequently of 
equal responsibiLty. The term rank’ or 
‘status' will be found used in the correspon- 
dence of (he High Court resulting eventually 
in the order of the State Government con- 
tained in Anne.xure D to the writ application. 
Le.xmed Counsel for the petitioners drew our 
attention to the statement of respondent no. 
2 m paragraph 8 of his counter-affidavit 
wherein he said— 

"The publication of this upgrading order 
of Government in the Gazette was not neces- 
sary under any rule or law. Since the depo- 
vmk %nA oOTAirA*«. pi.r'e/ r/o. t -rewt x/ck to 
exercise any new power or to do any work in 
these upgraded posts which thev had not 
been exercising or doing from befn.-e the 
17th June. 1959, there was no question of 
their fresh appointments to these upgraded 
posts or its publication in the Gazette." 

He submitted that the statement aforesaid 
show's that the posts were not of equal 
status and responsibility, for the purpose of 
pay the mere making them of identical rime- 
scale was not sufficient to confer seniority 
on respondents 2 and 3 above the petitioners 
as the use of the w’ord ‘and’ shows that the 
posts were also required to be of equal status 
and responsibility. The very fact of up- 
grading the posts in the rank and scale of 
pay of the Additional District and Sessions 
Judge made the posts as those of identical 
tfane-scale of pay and of equal status and 
responsibility. The statement of respondent 
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no. 2 in paragraph 8 of his counter-affidavit 
merely refers to the nature of the work 
which respondents 2 and 3 were doing be- 
fore upgrading of the posts. While doing 
the same work they were found fit for be- 
ing appointed as Additional District and Ses- 
sions Judge. They could be allowed to serve 
on the post by raising its status. The effect 
of tlie upgrading, therefore, was to allow 
tliem to officiate continuously in posts of 
higher grade which on their upgrading as- 
sumed the status and responsihilitj’ of that 
of the post of an Additional District Judge. 

20. One quesdon, however, deserves con- 
sideration in connection with the alternative 
view which I have expressed above with 
reference to the latter part of Cl. (e) of R. 16 
of tile Rules and that is this. Could res- 
pondents 2 and 3 be allowed, as they were, 
to officiate continuously in equivalent posts 
outside the cadre from a date, i. e., 17th of 
June, 1959 if there were no vacancies in the 
cadre posts? There seems to be some con- 
fusion in this regard as to when a post in 
the cadre will be deemed to be vacant. Can 
a post of an Additional District and Sessions 
Judge be held to be vacant on the retirement 
of a District and Sessions Judge? Arauments 
were advanced at Uie Bar even on tliis foot- 
ing as also on the other basis tliat tlie post 
of an Additional District and Sessions Judge 
will be vacant only when an officer of that 
grade in that post is appointed to act as 
District and Sessions Judge on the retirement 
of such an officer. Personally speaking, I 
consider the latter view to be more sound 
and reasonable. Apart from the strength of 
Service, the two kinds of posts, namely, of 
District and Sessions Judge cannot be of die 
same grade for all puqioses. It is e\'idenf 
that the post of an Additional District and 
Ses.sions Judge, alOiough not subordinate to, 
is of a grade lower than, that of a District 
and Sessions Judge. It is in that conte.xt 
that the word ‘promotion’ occurring in Arti- 
cle 233 of the Constitution will be intcliicible. 
In the same cadre advancement of an officer 
from the post of an Additional District Judge 
to that of a District Judge will also be a 
promotion. So viewed, in mj' opinion, the 
vacancy in the cadre for appointment to the 
post of an Additional District Judge does not 
occur merely on the retirement of a District 
Judge, it occurs only when on such retire- 
ment an Additional District Judge is promot- 
ed and made to act as a District Judge. The 
vacancy in the post of a District Judge, to 
my mind, cannot be equated with a vacancy 
in the post of an Additional District Judge. 
It would thus be noticed that the first 
vacancy out of the nine vacancies whicli oc- 
curred in November, 1959 to Fobniars’, I960 
.started to occur on 9-11-1959 when Mr, 
M. P. Vorma, .as lie then was, was .allowed 
to o.fficiate as a District Judge, as co'rcctly 
stated in Coiirt’s letter dated 10-5-1060 f.an- 
ncxiiro X/4 to the counter-affidavit of res- 
pondent no. 2). Similar is the statement in 


Court’s letter dated 3/3/1960 (annexaire X/.5) 
\vith only this difference that tlie first vacancy 
is said to have occurred on 1-1^1959 in that 
letter on appointment of Shri Jugal Kishore 
Prasad as a District Judge with effect from 
that date, while the ninth and the last one 
was stated to have been caused on the ap-: 
pointment of Mr. M. P. Verma as District 
Judge of newly created judgeship of Singh- 
bhum. It appears, however, that as a matter 
of fact before Mr. M. P. Verma was trans- 
ferred as District Judge of the newly created 
judgeship of Singhbhum to take over charge 
tliere on 4-2-1960, he was appointed as Dis- 
trict Judge of some other district ffif Mon- 
ghyr as_ I was informed) with effect from 
9-11-1959, and that is tlie reason that the 
last item of the ninth vacanc}' mentioned in 
annexure X/5 has become the first item of 
the same nine vacancies mentioned in an- 
nexure X/4. 'The Court, it seems, have al- 
ways proceeded — and if I may say so — rightly 
in the matter of treating the vacancy in the 
post of Additional District Judges only when " 
actually such a vacancy has occurred on the 
appointment of an officer working in tliat 
Post as District Judge. The view of the 
State Government as evidenced in tlieir im- 
pugned order dated 24-1-1968 contained in 
anne.xure B to tlie counter-affidavit of res- 
pondent no. 4 that the vacancy occurred on 
1;11-1959 on the retirement of Mr. An.ant 
Singh, as he then was, from the post of a 
DisWet Judge does not seem to me to be 
correct. If it were possible to take siicli a 
view then it could be said in favour of res- 
pondents 2 and 3 that on the sanction of the 
two posts of Peripatetic District and Sessions 
Judge in May, 1959 which posts remained 
vacant all tliroughout until they were 
filled up in Febniar}'', I960 by two retired 
District Judges, tivo posts in the cadre were 
vacant and when they were allowed to offi- 
ciate conlinuonsly in equivalent posts out- 
side the cadre on and from the 17tli June, 
1959, they were allowed to do so at a time 
when two cadre posts were vacant. But 
I do not feel persuaded to subscribe to such 
a view. In my opinion no post of Additional 
District Judge can be .said to bo vac-ant in 
the c.adre which could be filled by respon- 
denf.s 2 and 3 on 17-6-1959 as the two ad- 
ditional posts which were sanctioned in view 
of the amendment of the Bengal, Agra and 
Assam Civil Courts Act, 1887 were allowed 
to be filled up by two other officers, namelj', 
Sars'ashri A. N. Sahay .and R. B. P. Sinlia. The 
other posts which fell vacant in the grade 
of -Addifion.al District Judge in the cadre fell 
vacant only from 9-1 2-1959 onwards. Nino 
such posts fell vacant from that date npto 
6-2-1960. .And. that scorns to ho the rea- 
son that the Court finally, in their letter 
dated 3-3-1960, as rcitcnited in their 
dated 10-5-1960, .suggc.dcd to fill up two 
out of the nine posts by the upgrading of 
the two special post.s held hy respondents 2 
snd S, as recommended earlier in the two 
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Courts letter dated 25-4-1939 and 17-S-1959 
and three by the appointment of direct re- 
cruits as recommended in Court’s letter dated 
1-10-1939. Even if it be assumed that the 
upgrading of the posts from June 17. 1959 
was not quite regular, there is no difficulty 
in takmg the view in favour of respondents 
2 and 3 that the upgrading of the special 

f iosts held by them was regular and perfect- 
y justified from 9-11-1950 in the case of 
respondent no. 2 and 1-12-1939 in the case 
of respondent no. 3, as the other three posts 
which fell vacant on 1-12-1939, 11-12-1959 
and 16-12-1939 will be deemed to have been 
filled up by appointment of the three peti- 
tioners on 21-1-1960 Even on taking a 
technical view of the matter, therefore, it 
would be manifest that in any event respon- 
dents 2 and 3 would be senior to the 
petitioners. 

21. The case of respondent no. 4. how- 
..ever, stands on a different footing His 
name along with other three ofiicers was re- 
commended for apTOintment m the substan- 
tive vacancies which occurred between ll-l- 
1960 and 6-2-1960 for the first time in the 
Court’s letter dated 3-3-1960. Even that 
recommendation was conditional, as. on the 
basis of two-third and one-third quota, the 
Court, on accounting, had decided that the 
said four posts were eligible to be filled up 
by direct recruits but since that would take 
time, the four vacancies were recommended 
to be filled up for the time being from Sub- 
ordinate Judicial Service. As a matter of 
fact the direct recruits to those four posts, 
as usual, came much later. Respondent no. 
4 was appointed substantively to the post of 
Additional District Judge on 19 9-19C9, and 
in no view of the matter, he could be givea 
a fictional seniority by the State Covera- 
menl from 1-11-1959 as done by them in 
their impugned order dated 2-f-l-I968. There 
could be no question of upmcling the post 
of a Subordinate Judge to that of an Addi- 
tional District Judge. Under the Bengal, 
Agra and Assam Civil Courts Act, 1887. the 
powers and the pecuniary jurisdiction of the 
two courts are evidently different. Up^d- 
ing of a post of a Subordinate Judge or al- 
lowing respondent no. 4 to ofheiate conti- 
nuously in that post deeming it to be a post 
of an Additional District Judge was not pos- 
sible for obvious reasons. I fail to under- 
stand then how it v.as passible for the Stale 
Government to say in their letter dated 24-1- 
1963 fannexure B to the counter-affidavit of 
respondent no. 4) that the State Covem- 
ment'had been pleased to decide that res- 
pondent no. 4 would rank below respon- 
dents 2 and 3 but above the petitioners and 
"for this limited purpose, he will be deens* 
cd to have been officiating as Additional 
District and Sessions Judge with effect frtim 
1st November, 1939”. For the reasons sJ- 
ready given, such a deeming olliciation for 
the purpose of determination of seniority 
within the meaning of Clause (e) of Rule 16 
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of fhe Rules was neither legitimate nor per- 
mis^lc under the Rules. Viewed from a 
practical and equitable aspect, one may ap* 
preciate the grievance of respondent no. 4— 
ns j do — that having joined the Judicial Ser- 
vice on the same day on which respondents 
nos. 2 and 3 joined and even though vacan- 
cies did occur behveen November, 1959 and 
1969 to one of which he could be appointed, 
as siltimately was done in September, 1960, 
by appointment of the three direct recruits, 
he has to part company in the matter of 
seniority from respondents 2 and 3 and 

g Ve ivay to the petitioners. The sympathy 
r respondent no, 4 is watered doivn when 
the same, for the reasons as adverted to by 
me above, is extended to the petitioners. They 
had apphed to be appointed at a time when 
evco respondents 2 and 3 were not eligible 
to be promoted in any substantive vacancy 
of Uie Supenor Judicial Service, yet their 
achi^l appointment came a year fater and 
they had to lose seniority to many including 
respondents 2 and 3 for the reasons already 
stated. The said two respondents being in 
special posts could legitimately be given smfo- 
rity over the petiboners by the upgrading 
of those posts irom a back date. 

It Is a matter of sheer chance which one 
may characterise as misfortune, that respon- 
dent no. 4 could not be pven the same ad- 
vantage as at the time when his promotion 
became duo to the substantive post, he was 
not ssorfcing in any special TOst. ^Vheneve^ 
direct recruits are appointed, they always 
interpose for the purpose of seniority be- 
tween two promoted officers whose seniority 
before their promotion has been in Jaxta- 
posib'on, merely by the fact of the direct re- 
cruits being appointed between the appoint- 
ments of the said two promoted officers. 
After all. in service such chances or occasions 
are unaimidable and one has to reconcile to 
such a situab’on as occurred in the case of 
respondent No. 4, However, sympathetic I 
may feel for him, I have not been able to 
persuade myself to hold that the decirion 
of the State Government in regard to his 
seniority over the petitioners is legal or valid. 
On the facts and in the circumstances of the 
case. I have got to hold that the order of 
the State Government dated 24-1-1963 fix- 
ing the seniority of respondent no. 4 over 
the pctilHiners is not only illegal but also 
ultra vires as I shall show hereinafter. 

3^ In the view I h.ave expressed on 
merits in regard to the case of respondents 
2 and 3 as against llie petitioners, it is 
not necessary to go into the question as to 
whether mere determination of seniority one 
w'ay 9 ^ the other violates Article 16 of the 
Constitution. Nor is it essential, in regard 
to the impugned order determining the senio- 
rity of respondent no. 4 for the purposes of 
the writ application under Article 226 of 
the CorLstitution, to find any violation of 
bfsdamental right. 
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23. I have no difficulty in rejecting the 
ingenious argument of Mr. Basudeva Prasad 
that since the matter of promotion of a Sub- 
ordinate Judge is included in the power and 
control of the High Court under Article 233 
of the Constitution, his promotion to the 
higher rank of Additional District Judge is 
within the exclusive control of the High 
Court and the Governor cannot make ap- 
ointment by promotion to the post of Ad- 
itional District Judge under Article 233 of 
the Constitution. It is well settled by seve- 
ral decisions of the Supreme Court that on 
a harmonious construction of Articles 233 and 
235 appointment of persons to be and the 
posfa'ng — meaning the first posting on such 
appointment and promotion of District Judges 
which expression includes Additional District 
Judges in any State is within the power of 
the Governor who has to exercise that power 
in consultation with the High Court. Apart 
from the three matters aforesaid, the entire 
control over district courts or courts sub- 
ordinate thereto vests in the High Court. 
Clause (1) read wth Clause (2) of Art. 233 
clearly suggests that appointment to the 
Superior Judicial Service can be from two 
sources, namely. Subordinate Judicial Service, 
as held by the Supreme Court in Chandra 
Mohan v. State of Uttar Pradesh, AIR 1966 
SC 1987, and the Bar as envisaged by the 
second clause. WJien S. K. Das, J. speaking 
for tire Court in Rameshwar Dayal v. State 
of Punj'ab, AIR 1961 SC 816 said — 

"Article 233 is a self-contained provision 
regarding tire appointment of District Jiidgas. 
As to a person who is already in the service 
of the Union or of the State, no .special 
qualifications are laid down and under Cl. (1) 
the Governor can appoint such a person as 
a District Judge in consultation with the 
relevant High Court. As to a person not 
already in service, a qualification is laid 
down in Clause (2) and all that is required 
is that he should be an^^advocate or pleader 
of seven years’ standing,” 
and when Subba Rao, C. J., said in 
Chandra Mohan’s case, AIR 1966 SC 1987 — 
“Tliere are two sources of recruitment 
namely (i) service of the Union or of the 
State and (ii) members of the Bar.’, under 
Article 233 of the Constitution, 
nobody seems to have thought of suggesting 
that appointment under Article 233 could be 
from one source only, namely the Bar and 
the promoted officers could be taKcn only 
by the High Court in exercise of their power 
under Article 235. This argument is too 
obviously vvTong to merit any detailed dis- 
cussion. He built up the whole argument 
on the footing of one sentence occuiring in 
column 2 at page 170S in the decision of 
the Supremo Court in the High Court, 
Calcutta v. Amal Kumar Roy, AIR 1962 SG 
170 1, wherein the words arc: 

‘Tt is, therefore, clear that after 
the coming into force of the Consti- 
lub'on, tlie High Court is the autno- 


rity which has the power of promob'on 
in respect of persons belonging to the State 
Judicial Service, holding any post inferior 
to that of a District Judge." 

The word promotion’ simpliciter in the 
same cadre has also got a meaning in the 
sense of conferment of more powers or pro- 
modon to the next grade or tlie like. Pro- 
motion to a higher rank strictly speaking is 
an appointment it is appointment by promo- 
tion. 

24. Learned Counsel for the peb’b'oners, 
however, was on a firm ground when he sub- 
mitted with reference to the case of respon- 
dent no. 4 that the power to determine 
seniority vests in the High Court under Arti- 
cle 235, Government had no such power. 
Mr. Chagla combated this point strenuously. 

25. In the State of ll^est Bengal v. Nri- 
pendra Nath Bagchi, AIR 1966 SC 447 
Hidayatullah, J., as he then was held that 
“the control which is vested in the High 
Court is a complete control subject only lo 
the power of the Governor in tlie matter 
of appointment (including dismissal and re- 
mov’d) and posting and promotion of District 
Judges”. Mr. Chagla submitted tliat deter- 
mination of seniority of an olBcer is a term 
of contract of service or is a condition of 
service and hence it is outside ‘control’ envi- 
saged by Article 235 of the Constitution be- 
cause the conditions of servuce are to bo 
determined by the Governor in the case of 
District Judge and in the case of others sub- 
ordinate to him by the Governor in accord- 
ance with rules made by him in that be- 
half after consultation with the State Public 
Serv'ice Commission, and with tlie High 
Court. It is true that the fixation of senio- 
rit>' rule being a part of the Rules governs 
the conditions of serv'ice of tlic Superior 
Judicial Officers. So far Mr. Chagla is cor- 
rect. But who is to fix or determine tho 
seniority in accordance with die Rules? That 
power obviously is not covered under Arti- 
cle 233 but is inherent in the power of con- 
trol envisaged by Article 235, If ‘control’ 
could include disciplinarj' control as held in 
Nripendra Nath Bagehi’s ca.se, AIR 1966 SG 
447 by the Supreme Court after rejecting a 
similar argument, it is not correct to say 
that the control v’csting in the Hich Court 
under Article 233 of the Constitution will 
not liav’e williin its sweep or embrace tho 
power to fix or determine scnioriti'. Tho 
High Court, howev’er, will have to do so in 
accordance with the Rules framed by tho 
Governor under die prov’iso to Article 309 
of die Constitution. 

2G. In Stale of As'am v. Rahga Muham- 
mad, AIR 1967 SC 903 Iliday.afdll.ili, J., as 
he then vv.os, had again the occa.>-ion to consi- 
der die ambit of the power of the High 
Court under Article 255 of the Constitution 
vis-a-vis the power of the Govcnior under 
Article 233. Giving a restricted meaning to 
the word ‘jiosting’ occurring in Article 233, 
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it \vas held that it could not include tran^ 
fer the word means “the assignment of an 
appointee or promofee to a position in the 
cadre of District Judges” The power of 
transfer, even though it can be said to be 
related to Uie contract or condition of 
service, was held to vest in the High Court 
and not in the Government Learned 
Counsel on the basis of the decision of the 
Supreme Court in State of Orissa v Sndhansu 
Sekhar Misra, AIR SC 017. also sub- 

mitted that the strength of the ratio of the 
decisions of HKlayatullah, J , in the two cases 
referred to above has been diluted later by 
that Court In my opinion if I mas say so 
v.ifh ro'-nect nothing of the lin<l has b-'cn 
done bv Hegde J , in the Orissa case Tlial 
the power of the Governor under Art 213 
is in regard to three matters onlv — appoint- 
ment, posting and promotion of District 
Judges, and the control not onlv over the 
subordinate judici.ary but also »ipon members 
of the Supenor Judicial Service estends over 
other matters is firmly established bv the 
tsvo decisions of the Supreme Court But the 
said pover, according to the decision of the 
Supreme Court in Onssa case, could not be 
exercised so as to encroach uoon. or inter- 
fere inth the power of the Government in 
their exclusive domain In exercise of the 
po«er of transfer of a supenor judicial 
officer, the High Court could not foist any 
officer on the Goverament to work m the 
Secretariat 

27. Learned Counsel for the State has 
cited a Full Bench deasion of Kerala High 
Court in N Snmvasan v State of Kerala, 
Ain 1058 Ker 158 and submitted that deter- 
mination of seniority comes svithin the power 
of the Cosemment as it is a condition of 
sersnee of the officer concerned Banian 
Navar, J., gising the leading jodgmenl on 
behalf of the nench, said at p. 161 (Col. 2). 
to which our attention was drawn bv the 
learned Counsel, that “the power to regulate 
such conditions conferred by Article .100 is 
altogether untrammelled by anjthing in Arti- 
cle 2.11 or 21 r. ’Undoubtedly it ssoiiVI bo 
so In that case the question was of fixing 
the age of superannuation and in that con- 
nec'ion it was further said that “the tenure 
of a ckil servant ls undoubtedly a condition 
of his service". To fix the age of super- 
annuation, therefore, would be within the 
power of the Governor. 

28. Learned Counsel for the State point- 
ed out that the Stale Legislature had plenary 
powers to enact laws under items 3 and 41 
of LLst II of the Seventh Schedule appended 
to the Constitution, the former being in 
matters relating to administration of justice, 
institution and organisation of courts ex- 
cept the Supreme Court and the Hicli Court 
and the htter for State Public Services. He, 
therefore, submitted that under Article 162 
of the Constitution the executive power of 
the State Government being co-extensive 
with the legislative power, wall include the 
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poxver to determine the seniority of a judi- 
cial officer. The argument so baldly put, 
if accepted, would make the provisions of. 
Article 235 nugatory. All the powers of con-, 
trol over ail kinds of courts and officers pre-l 
Siding over them shall be the executive power 
of the State, High Court will have no power.] 
But it IS to be pointed out that Article 162 
IS subicct to the other provisions of the Con- 
stitution and is. therefore, subject to the 
power of the High Court vested in them' 
under Article 235. 

29. Mr. Chagla further submitted that 
any matter which cnLiils financial expendi- 
ture or li.ibility must come within the power 
of the Government and since determination 
of seniority involves such a matter, it can- 
not but be within the power of the State 
Cov'eninient The financial aspect of the 
matter is important when appointments are 
made either by promotion from the Sub- 
ordinate Judicial Service or by direct recruit- 
ment. Extra financial burden is cast upon 
the State when new posts are added to the 
existing cadre cither permanently or tempo- 
rarily or when posts held by judicial officers 
are upgraded. J5ut once a decision is taken 
m regard to the matter of appointment, addi- 
tion to the strength of the cadre or upgrad- 
ing of a post, which undoubtedly has to be 
taken by tlie Government, their power is 
exhausted. The fixation or determination of 
seniority of the officers thereafter docs not 
iovtilve any question of finance and does 
not entail any financial expenditure. Deter- 
mination of seniority according to the Rules 
governing the service conditions is a matter 
which comes in the general control of the 
courts and the officers. 

30. Tlie next contention iiut forward on 
behalf of the State is that the word 'posting’ 
in Article 235 includes within its ambit, and 
means. fLxation of the place of the person 
posted in the cadre I am unable to accept 
this argument as sound As already stat^ 
‘posting’ means assignment of job and in 
common parlance it means mvtng of a post 
to a person appointed and the place of first 

osting, it cannot mean a place in the gra- 

ation list which has got to be determined 
in accordance with the Rules. In the light 
of the several decisions of the Supreme 
Court. I have no hesitation in coming to 
the conclusion that it is within the exclu- 
sive povser of the High Court on their admi- 
nistrative side under Article 215 of the Con- 
stitution to determine the senionty of a judi- 
cial officer including a person belonging to 
tfie Sup-rior Judicnl Service. It is conc^ed 
at the Bar that respondent no. 4 had no 
right of appeal from the decision of the 
Ilich Court under the law regulating the 
conditions of his service, even assuming tJiat 
a right of appeal to the State Government 
could b" granted from the decision of the 
High Court taken on their administrative side, 
although I must hasten to say that in the 
set up of our present Constitution it seems 
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doubtful whether the State Government can 
be considered to be an authoritj' superior 
to die High Court in matters where the latter 
have got exclusive power. The order of the 
State Government dated 24-1-1968 contain- 
ed in annexure B to the counter-afBdavit of 
respondent no. .4 is ultra vires also as the 
State Government had no power to decide 
the seniority as against the decision of the 
High Court, which decision was communi- 
cated to die State Government twice when 
the High Gourt recommended for rejection 
of the representation of respondent no. 4. 
It is, however, obvious that on tliis ground 
also the petitioners will not be .entided to 
any relief as against respondents nos. 2 and 
3. It would appear from the letter of the 
Kegistrar of the High Court dated 20-8-1964 
to' the Chief Secretary to the Government 
of Bihar, a copy of which is annexiue X to 
the counter-affidavit of respondent no. 2 that 
the High Court had communicated their 
decision and view while forwarding the re- 
presentation of die petitioners to the Gov- 
ernment that there was no ground made out 
for placing them above respondents nos. 2 
and 3 in the gradation list. 

31. Lastly, Mr. Chagla endeavoured to 
bring the case of respondent no. 4 within an 
omnibus rule wliich he characterised as a 
‘hardship rule’ framed by the Governor by 
issuing a notification dated 2Sth of Novem- 
ber, 1956 under die proviso to Article 309 
of the Constitution. The said rule reads as 
follows: 

“IVhere the State Government are satis- 
fied that the operation of any rule regu- 
lating the conditions of service of State Gov- 
ernment servants, or any class of such Gov- 
ernment serx'ants, causes undue hardship in 
any particular case, they may by order dis- 
pense with or relax the requirements of dial 
rule to such an extent and subject to such 
conditions as they may consider necessary 
for dealing with die case in a just and equi- 
table manner.” 

I am of the opinion that if the power to 
determine seniority' vests in the High Court 
under Article 23-5 of the Constitution, it is 
not within the power of the Stale Govern- 
ment to take recourse to the nile aforesaid 
and upset the decision of the High Court. 
\\diat the Government cannot do directly, 
diey cannot do indirectly. Further, it seems 
to me that it is not open to the State Gov- 
ernment in exercise of their power under 
the above rule to dispense \rith or relax the 
requirements of Buie 16 (c) of the Rules 
so as to cause prejudice and affect the civil 
rights of other officers which they acquired 
under that rule. I may also add tliat llie 
facts xvliich 1 have slated above with refer- 
ence to tile cases of the parlies can never 
lead to the conclusion that they c.aiised un- 
due hardship in the particular case of res- 
pondent no. 4 so .as to justify de.aling with 
his case only in a manner different from 
odicrs. Such a hardship as was caused to 


respondent no. 4 cannot be said to be un- 
due. It just occurs in many cases as it did 
occur in the case even of the petitioners 
as also of tlie other three officers who were 
recommended for promotion with re.spon- 
dent no. 4 in the letter of the High Court 
dated 3-3-1960. It is just a hardship which 
comes in the very' nature of tliiugs involved 
in the matter of service. 

32. For tlie reasons stated above, I hold 
tliat the order of the State Government dated 
b-QHSeo contained in annexure D and the 
seniority' list, a copy of which is annexure E 
to tlie writ application, cannot be quashed. 
The petitioners are entitled to no relief as 
against respondents nos. 2 and 3. They are 
however, entitled to relief ag.iinst rij,s[)on- 
dent No. 4. The order of the State Govern- 
ment, respondent no. 1 contained in tlieir 
letter dated 24-1-I96S, a copy of which is 
annexure B to the counter-affidavit of res- 
pondent no. 4 is quashed by grant of a writ 
of certiorari, as it related to the determina- 
tion of the seniority of respondent no. 4 vis- 
a-vis the petitioners. A writ of mandamus 
would issue against the State Goi'cmment, 
respondent no. 1 directing them not to give 
effect to the said order dated 24-1-1968. The 
application is, accordingly, allowed to tlie 
extent indicated above but in the circum- 
stances I shall make no order as to cost. 

MISRA, C. J.: — 33. I agree. I may, 
however, add that tlie practice followed that 
on retirement of a District Judge a vacancy 
occurs in the cadre of Superior Judicial Ser- 
vice and that it may be filled up by recruit- 
ment in any of tlie modes provided in R. 5 
of the Bihar Superior Judicial Serv'ice Rules, 
1946, is correct. There is no difference be- 
tween the post of an Adflitional District 
Judge and the District Judge except in the 
time scale of pay as provided in Rule 7. 
Barring this difference, tfie cadre is the .same 
as Ls provided in Rule 2 whicli says — “In 
these rules, unless there is anything repug- 
nant in the snhjecl or context, ‘cadre’ means 
the cadre of the Bihar Superior Judicial Ser- 
vice.” and Rule 4 prma'de.s for the manner 
in which the post sliall be fillr'd up and 
Rule 5 stales furtlira tli.tl ” Vnoo'a’Ti ents to 
the Bihar Superior Judicial Se vice, which 
shall, in the first instance, ordinarily he to 
llic post of Additional District and .Sessions 
Judge, shall he made b>' the Goxernor in 
consultation with the High Court — Thus, 
tliongh an Additional District Judge hecomes 
a District Judge only when the High Court 
is satisfied about his fitness for such appoint- 
ment .and the Government .accent tlicir re- 
commendation. yet since the carirc is one, 
viz., Bihar Superior Judicial Service, as soon 
as a District Judge retires, a vacancy must 
be hold to occur in the (xicirc, 

34. Allied to tills question Is nnothcj 
consideration whicli is fli.it when a post not 
borne on the. cadre of .Service i.s tn’grarled 
in llie interest of an officer who would bo 
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promoted to the cadre but who is serving 
under the Government on a different pos^ 
upgradation is the method adopted so that 
the ofBcer may continue on the post outside 
the cadre without having to suffer any loss 
in emoluments or otherwise. This does not 
necessarily mean that such upgradation 
amounts to addition of that post to a cadre 
and thus amendment of the Schedule in terms 
of Rule 3. This is done as a matter of de- 
partmental exigency and the Government 
have ample power to take recourse to this 
method by creating an ex-cadre post in wbich 
category alone such upgraded post can be 
fitted. In that view of the matter, it will 
not be necessary to take recourse to any 
formality by way of a gazette notification etc. 
My learned brother, however, has held that 
even if it were treated as temporary addition 
to the cadre strength, no formahUes of ft 
gazette notification etc. would be necessary. 
It is a proposition in which I concur: 

G. N. PRASAD, J.: — 35. I aCTee, for the 
reasons set out at length by my learned bro- 
ther Untwalia, J, that respondent No. 4 
has no lawful claim to senionty over the 
petitionen who, in then turn, have no law- 
ful claim to semority over respoodents nos. 2 
and 3. I, however, agree with my Lord, 
the Chief Justice, that the upgradatioa of 
the posts of the Deputy Registrar of the 
Patna High Court and the Secretary of the 
Bihar Legislative Assembly made in terms 
of the Government Order dated the 6th Sep- 
tember, 1960 (Annexure T)’ to the writ ap- 
plication) did not have the effect of ameod- 
ment of the Schedule envisaged in Rule 3 
of the Bihar Superior Judicial Service Rules, 
1946. It bad only the effect of renderiDg 
those two ports fit for a short duration to 
be manned by officers holding the rank and 
status of Additional District and Sessions 
Judge. But I am of the opinion that a 
vacancy in the rank of District and Sessions 
Judge does not ipso facto create a vacancy 
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in the rank of Additional District and Ses- 
sions Judge. I would refer in this connec- 
tion to Rule 5 which provides, inter alia, th^ 
appointments to the Bihar Superior Judicial 
Service shall, in the first instance, ordinanly 
be to the post of Additional Distnet and Ses- 
sions Judge. The use of the word "ordi- 
narily" in Rule 5 shows that appointment 
of a person directly to the post of District 
and Sessions Judge is not rtil^ out, and if 
such an appointment is made on any special 
occasion, there would be no vacancy in the 
cadre of Additional District and Sessionl 
Judge. If, however, an appointment of a 
District and Sessions Judge is made by pro- 
mobon of an Additional District and Sesnons 
Judge, then that would cause a vacancy in 
the cadre of the Additional District and Ses- 
sions Judges. In other words, there is no 
automatic vacancy in the cadre of the Ad- 
ditional District and Sessions Judges in con- 
sequence of a vacancy in the cadre of Dis- 
tnet and Sessions Judges. It is tine, as my 
Lord has said, that the cadre is one, viz., 
the cadre of the Bihar Superior Judidal Ser- 
vice, as Rule 2 (a) also provides. But for 
all practical purposes, the cadre is divisible 
into two, one of District and Sessions Judges 
and other officers of equivalent rank end the 
other of Additional District and Sessions 
Judges. It i^ill be noticed that in two com- 
munications of the Hi^ Court to the Gov^ 
emmeDt, namely, the letter dated the 25th 
April, 1959 (Annexure ^-1* to the counter- 
affidavit of respondent No. 2) and the letter 
dated the 17th August. 1959 (Annexure ’X-2’ 
to the said counter-affidavit), mention was 
made of vacancies "in the cadre of Addi- 
tional District and Sessions Judges.” 

30. With these observations I agree to 
the order as proposed by Untwalia, J. 

Order accordingly. 


ENE? 
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that the denial of the tenancy in the 
written statement cannot be taken advan- 
tage of in that suit but can be taken ad- 
vantage of only in a subsequent suit to 
be filed by the landlord, does not appeal 
to us. It will lead to unnecessary multi- 
plicity of legal proceedings if the land- 
lord is obliged to file a second suit for 
ejectment of the tenant on the ground of 
forfeiture entailed by his deni^ of his 
character as a tenant in the written state- 
ment and not allowed -to avail of that 
plea in the suit in which the written 
statement has been filed especially when 
it has been pleaded in the plaint that the 
defendant had denied his character as a 
tenant of the plaintiff orally before the 
institution of the suit as was pleaded in 
the two suits out of which the present 
appeals have arisen. 

7. The relevant portion of Sec- 
tion 111(g) of the Transfer of Property 
Act reads as under: — 

"a lease of immovable property would 
be determined by forfeiture in case the 
lessee renounces his character as such by 
setting up a title in a third person or by 
claiming title in himself.” 

According to this section it is not neces- 
sary that the renunciation of the charac- 
ter as lessee should be in writing before 
the institution of the suit. It is correct 
that no cause of action \vill accrue to the 
landlord to eject the tenant on the ground 
of forfeiture of tenancy unless the_ for- 
feiture had taken place prior to the insti- 
tution of the suit. That renunciation can 
be either in writing or verbal as has been 
mentioned in Paragraph 1391 at page 666 
of Volume 23 of Halsbury’s Laws of Eng- 
land, Third Edition. The material por- 
tion of that paragraph reads as follow.s — 

"There is implied in every lease a con- 
dition that the tenant shall not do any- 
thing that may prejudice the title of the 
landlord; and that if this is done, me 
landlord may re-enter for breach of this 
implied condition. Thus it is a cause of 
forfeiture if the tenant denies the title of 
the landlord by alleging in writing or, in 
the case of a tenancy from year to year, 
either in writing or verbally that the title 
to the land is in himself or another; or 
if he assists a stranger to set up an ad- 
verse title, as where he acknowledges the 
freehold title to be in him or delivem 
the premises to him in order to enable 
him to set up a title. In the case of a 
tenancy from year to year, the effect of 
such denial of title is that the tenan^ 
may be forthwith determined by the 
landlord without notice to quit.” 

8. The matter can be looked at from 
another angle. 'When the tenant denies 
his character as the tenant of the land- 
lord in his written statement, he can be 
taken to be putting an end to the tenancy, 
thus giving right to the landlord to claim 
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possession from him. This principle is 
expressed thus in Platt on Leases: — 

“The holding being from year to year 
subject to the mutual vdll of landlord 
and tenant to determine it on giving the 
usual 6 months’ notice, evidence of a dis- 
claimer is evidence of an elec- 

tion to put an end to the tenancy and 
supersede the necessity for such notice 
Hence verbal or written de- 
nials of a tenancy have rendered a notice 
to quit unnecessary, but it does not ap- 
pear that they have effected a forfeiture 
of the term.” 

The denial of the relationship of landlord 
and tenant by the tenant in his written 
statement to a suit for ejectment deter- 
mines a tenancy forthwith, thus giving 
the right to the landlord to the possession 
of the leased property, when the lease is 
not for a fixed period but from year to 
year or at will as in the present cases. A 
year to year tenancy or a tenancy at vdll 
gets determined by such a denial or re- 
nunciation of title. It was asserted in the 
plaints that the defendants had denied 
the title of Smt. Malaro and had also re- 
fused to make any payment of rent to 
her or to the plaintiff. This assertion was 
not denied in the written statements. On 
the other hand, the defendants asserted 
that Smt. Malaro was not the owner and 
they were in possession in their own right 
and whatever they have been paying to 
her was merely by way of maintenance 
and not by way of rent etc. From this 
assertion in the written statements it is 
clear that they had denied^ the title of 
Smt Malaro and the plaintiff as their 
landlord before the institution of the suit 
and had set up an adverse title in them- 
selves in clear and unequivocal terms. 
In view of these pleadings of the parties, 
the defendants had clearly forfeited their 
tenancy which entitled the plaintiff to 
obtain possession of the lands from them 
by means of the suits which he filed. The 
judgment of the learned Single Judge, is, 
therefore, correct and we have not been 
persuaded by the learned counsel for the 
appellants to take a different xdew. It is 
not disputed by the learned counsel for 
the appellants that if Section IlUg) of 
the Transfer of Property Act were appli- 
cable to the State of Punjab, the denial 
of the character as tenants by the defen- 
dants in their vmtten statements would 
have entailed forfeiture entitling the 
plaintifl-re^ondent to the decrees of po.s- 
session against the defendants as v/ere 
prayed for by him. 

9. For the reasons giv'en abox^e. there 
is no merit in these appeals which are 
dismissed vdth costs. 

MEHAR SINGH, C. .T. : 10. I agree. 

Appeals dismissed. 
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Dhanpal Singh, Convict-Petitioner v. 
The State, Respondent, 

Criminal Revn. No. 1087 of 1963, D/- 
8-12-1969 from Order of 2nd Addl. S. J. 
KarnaU D/-8-10-1968. 

Penal Code (I860}, S. 21, Explanation 2 
•— Public servant under suspension — • 
Does not cease to he public servant. 

Explanation 2 to Section 21 em- 
braces not only public servants properly 
so-called but also persons in the employ- 
ment of the Government who carried 
defective appointments H872) 8 Bens LR 
(App) 58, Disting. (Para 3) 

Cases Referred: Chronological Paras 

(1872) 8 Beng LR (App) 58 ■= 17 
WR (Cr) 12, Queen v. Dinanath 
Gangooly 3 

N C. Jain, for Petitioner; H. N. MehtanI, 
Asst. Advocate-General (Haryana), for 
Respondent. 

JUDGMENT; — The petitioner was con- 
victed by a Judicial Magistrate at Eiamal 
of an oRence under Section 409 of the 
Indian Penal Code and was sentenced to 
rigorous imprisonment for a year and a 
fine of Rs. 50/- or, in default of payment 
of fine, to further rigorous Imprisonment 
for one month. His appeal having ba«n 
dismissed by Shri S R. Seth, Additional 
Sessions Judge, Karnal. on the 8lh of 
October. 1968, he has come up In revision 
to this Court. 

2. The facts of this case are now ad- 
mitted on all hands and are these. The 
petitioner was attached as a peon to the 
Tehsil Office at Kamal but was suspend- 
ed from service. During the period of 
suspension and between the dates 19th of 
Februa^, 1963, and 9th. of March, 1965, 
he realised a sum of Rs. 592.47 from five 
persons named Qabaz, Jit. Thai Singh. 
Tola Ram and Dhani Ram, all xeadents of 
village Pundrak in Tehsil KamaL from 
whom various amounts were due to the 
Government on account of loans received 
bv them earlier for the purchase of ferti- 
lirers. In respect of the amounts (total- 
ling Rs. 592 47) the petitioner issued re- 
ceipts to the loanees aboveraentioned and 
the same are Exhibits P. W. 8/F. B. D. C. 
and E respectively. The petitioner, how- 
ever. did not deposit the money into the 
treasury and the embezzlement was 
detected when the notices were issued to 
the said loanees and they produced the re- 
ceipts obtained by them from the peti- 
tioner before the Tehsildar, Kamal, 
jWhereafter the petitioner paid 'up the 
amount of Rs 592.47 to the Government 

3. Apart from the question of sentence 
the only point raised bv Shri N. C. Jain, 
CN/CN/B84/70/JHS/C 
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learned counsel for the petitioner, is that 
the offence involved does not fall within 
the ambit of Section 409 of the Indian 
Penal Code inasmuch as an offence of that 
type must be committed by a public ser- 
vant wWch the petitioner was not during 
the relevant period by reason of his sus- 
pension from service. Reliance is placed 
by him on The Queen v. Dinanath Gan- 
gooly. (1872) 8 Beng LR (App) 58 in which 
Kemp and Jackson. JJ. quashed the con- 
viction recorded against a police officer 
under suspension of an offence covered by 
S. 29 of the Police Act (5 of 1861) on 
the ground that he had ceased to be a 
police officer for the purposes of the Act 
by reason of his suspension at the relevant 
point of time. That case, however, Is of 
no help to Shri Jain as it proceeded on an 
interpretation of Section 8 of the Police 
Act ac«>rding to which the certificate ap- 
pointing a person to the police force 
ceases to have effect whenever the person 
named therein is suspended or dismissed 
or otherwise removed from employment. 
It was in view of the clear provisions of 
that section that it W'as held that the of- 
fender couJdnot belegallyconvicted under 
Action 29 of the Police Act. In the pre- 
sent case we are not at all concerned with 
any of the provisions of the Police Act. 

The relevant provision is contained In 
Section 21 of the Indian Penal Code which 
lavs down the definition of a public ser* 
vant It is conceded by Shri Jain that 
the petitioner, earlier to his suspension, 
was a public servant. He contends that It 
was his suspension alone which deprived 
him of that status. Section 21, however, 
does not say that suspension from office 
would have any such effect. On the other 
hand. Explanation 2 appended to the sec- 
tion and reading as follows: 

"Wherever the words 'public servant* 
occur, they shall be understood of every 
person who is in actual possession of the 
situation of a public servant, whatever 
legal defect there may be in his right to 
hold that situation” 

would embrace not only public servants 
properly so-called but also persons in the 
employment of the Government who 
carried defective appointments. The term 
was, therefore, nftant to be used in a wide 
sense and I am of the opinion that a public 
servant under suspension would not cease 
to be a "public servant” within the mean- 
ing of Section 21 of the Code. No infir- 
mitv can under the circumstances be said 
to attach to the conviction of the peti- 
tioner. 

4. On the question of sentence I am 
inclined to show leniency in view of the 
fact that the petitioner paid up the em- 
bezzled amount to the Government al- 
though it was subsequent to the detection 
of the commission of the offence by him 
He has already undergone about Sl 
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months’ rigorous imprisonment. Accord- 
ingly I reduce the sentence to imprison- 
ment already undergone and a fine of 
Rs. 500/-. "The sentence in default of pay- 
ment of fine shall be rigorous imprison- 
ment for six months. 

Order accordingly. 
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hlAN MOHAN SINGH GUJRAL, J. 
Baldev Raj, Petitioner v. Pushpa Rani, 
Respondent. 

Criminal Revn. No. 175-R of 1968, D/- 
3.6-12-1969 against Order of 2nd Addl. 
S. J. Ludhiana, D/-22-10-1968. 

Criminal P. C. (1898), S. 488 (4) — 
Maintenance of wife — Refusal— Grounds 
— Decree against wife for judicial separa- 
tion — She cannot claim maintenance 
having no reasonable ground to live apart. 
1964 (1) Cri LJ 242 (Mad), Diss. from. 

Where a decree for judicial separation 
under Section 10, Hindu Marriage Act has 
been passed against the -wife it v/ould 
imply that the wife has no reasonable 
ground for not living with the husband. 
In such a case sub-section (4) of S. 488 
would come into operation and_ the vnfe 
would not be entitled to maintenance. 

1964 (1) Cr LJ 242 (Mad), Diss. from: AIR 

1965 Guj 247, FoU. (Para 5) 

Cases Referred ; Chronological Paras 
(1966) AIR 1966 All 133 (V 53) = 

1966 Cri LJ 247, Ravendra Kaur 
V. Achant Swarup 6 

(1965) AIR 1965 Guj 247 (V 52) = 

1965 (2) Cri LJ 497 (2), Dahyalal 
Amathalal Bhagat v. Bai Madhu- 
kanta 6 

(1964) 1964 (1) Cri LJ 242 = 1963- 
2 Mad LJ 82, Mailappa Chettiar 
V. Sivagarai Achi 6 

(1964) Cri. Revn. No. 937 of 1963, 
D/-16-3-1964 (Punj). Jetha Singh 
V. kfst. Gian Kaur 4 

Bhupinder Singh Bindra, for Petitioner; 
V. P. Sarda, for Respondent. 

ORDER; — This is a reference by the 
Second Additional Sessions Judge, Lud- 
hiana, dated 22nd October, 1968, whereby 
the order passed by the Judicial Magis- 
trate First Class, Ludliiana, dated 19th 
August, 1968, was recommended to be set 
aside. 

2. The facts giving rise to this re- 
ference arc that Pushpa Rani made an ap^ 
plication against her husband Baldev _Rai 
Kumar under Section 488 of the Criminal 
P. C. claiming maintenance for herself and 
her cbild. Having obtained a decree for 
judicial separation against his ^vife Baldev 
Raj Kumar made an application in the 
proceedings under Section 488 of the Cri- 
minal P. C. Initiate d against him by his 
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wife_ Pushpa Rani praying that the pro- 
ceedings against him be dropped in view 
of the decree for judicial separation ob- 
tained by him from a competent Civil 
Court. -This application of the husband 
was dismissed by the impugned order. 
Being aggrieved Baldev Raj Kumar filed 
revision petition before the Sessions Court 
on the basis of which the present refer- 
ence has been made to this Court recom- 
mending the quashing of the order of the 
learned Magistrate dated 19th August, 
1968, disallowing the application of the 
husband in so far as the proceedings re- 
lating to the grant of maintenance to the 
wife are concerned. 

3. In order to examine the effect of 
the decree for judicial separation obtained 
by the petitioner, a reference will have 
to be made to sub-section (4) of S. 488 
and sub-section (2) of S. 489 of the Cri- 
minal P. C. which are in the following 
terms: 

"488(4) — ^No wife shall be entitled to re- 
ceive an allowance from her husband 
imder this section if she is living in adul- 
tery, or if, vnthout any sufficient reason, 
she refuses to live witli her husband, or if 
they are living separately by mutual con- 
sent.” 

« « « 4c 

"489(2) — Where it appears to the Alagis- 
trate that, in consequence of any deci.'^ion 
of a competent Civil Court, any order 
made under Section 488 should be cancel- 
led or varied, he shall cancel the order or, 
as the case may be, %'ary the same accord- 
ingly.” 

4. A reading of the above prowsions 
would show that Section 489 (2) empowers 
the Magistrate to cancel or vary an order 
for maintenance in consequence of a deci- 
sion of a Civil Court, This profusion would 
imply that if there is inconsistency be- 
tiveen tlie decision of the Criminal Court 
and that of the Civil Court, the decision 
of the Civil Court would prevail. Under 
Section 489 (2) aU that the Magistrate has 
to see is as to whether any change in the 
order is called for in consequence of the 
decision of a competent Civil Comf and 
if a cliange is called for he shall carry out 
that change either by cancelling the order 
or by varying it in accordance with the 
decision of the Civil Court. The Legis- 
lature seems to have given more Impor- 
tance to the decision of the Civil Court 
w’hile embodying this pro\’i5ion. In Jetha 
Singh v. Mst. Gian Kaur, Criminal Revn. 
No. 937 of 1963 decided by Bedi, J., on 
16-3-19C4 (Punj) it was ob.'^ejn-cd that if 
a ground exists on wlfich the petitioner 
could get the maintenance order cancelled 
there was no reason v.’hy the order under 
Section 483 of the Criminal P. C. shouM 
be made if the same ground ousts. 

5. Under Section 10 of the Hindu 
Marriage Act, the husband is entitled to 
a decree for judicial separation on the 
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ground that the wife has deserted him for 
a continuous period of not less than two 
■years imme^ately preceding the presen- 
tation of the petition under Section 10 of 
the Act The expression 'desertion' has 
been defined to mean the desertion of the 
petitioner by the other party to the 
marriage without reasonable cause and 
without the consent or against the wish of 
such party, and includes the wilful neglect 
of the petitioner by the other party to 
the marriage. From this it necessarily 
follows that if a decree for judicial separa- 
tion has been passed against the wfe it 
would imply that the wife has no reason- 
able groimd for not living with the hus- 
band. In such a case sub-section (4) of 

S. 488 of the Criminal P. C. v/ould come 
into operation and the wife would not be 
entitled to maintenance. 

6. On behalf of the respondent reliance 
was placed on Mailappa Chettiar v. 
Sivagami Achi, 19M (1) Cri LJ 242 (Mad) 
in which it wais held that the mere fact 
that the Civil Court had given an incon- 
sistent finding is by itself not a sufTidenl 
ground to cancel the order of maintenance 
made by the Criminal Court. The Madras 
case iiNTis considered by Raju, J in Dahya- 
lal Amathaial Bhagat v. Bai Madhvikanta, 
AIR 1965 Guj 247, and it was observed as 
unden— 

"With great respect, for the reasons al- 
ready given, having regard to the wording 
of Section 10 (1) (a) and the Ei^lanation 
to Section 10 (1) of the Hindu Marriage 
Act and having regard to the wording of 
sub-section (4) of S. 483, Criminal P. C.. it 
is very difficult to agree with the learned 
Single Judge of the Madras High ^urt. 
Criminal proceedings under Section 488. 
Criminal P. C., are somewhat surmnaty. 
The Legislature has. therefore, given more 
importance to the Civil Court decisions. 
If there is inconsistency between the deci- 
sion of the Criminal Court and the deci- 
sion of the Civil Court, in such a matter 
the decision of the latter prevails, al- 
though, ordinarily, the decision of the 
Civil Court is irrelevant in a criminal pro- 
ceeding.’’ 

I am in respectful agreement with the 
view taken by Raju, J., in Dahyalal 
Amathalal Bhagat’s case. AIR 1965 Guj 
247. This view also flows from the un- 
xeported ruling ot BedL J. in Jetha Singh's 
case. Cri. Revn. No 937 of 1963, D/-16-3- 
1064 (Pimi). In Ravendra Kaur v. Achant 
Swarup, AIR 1966 All 133. the vieiv taken 
bv the Allahabad High Court was follow- 
ed in preference to the Madras view in 
Mailappa Chettiar’s case. 1964 (1) Cri U 
242 (T.Iad) and it was observed as unden 
"Learned counsel for the applicant re- 
lied on a single Judge decision of the 
Madras High Court in the case of (1963) 2 
Mad LJ 82 = (1964) 1 Cri U 242. in 
which It was held that the mere fact that 
the Civil Court had given an inconristexxt 


finding is by itself no suffident ground to 
cancel the order of maintenance made by 
the Criminal Court. With respect I differ 
&om that view and accept the view taken 
by this Court In the case referred to 
a^ve.’’ 

7. For the foregoing reasons, I accept 
this reference and set aside the order of 
the Judicial Magistrate dated 19th August, 
1968, and dismiss the application of the 
wife for the grant of maintenance to her. 
The application of the respondent claim- 
ing maintenance for the minor child shall, 
however, proceed. 

Reference allowed. 
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MEHAR SINGH. C. J. AND 
B. R. TULI. J. 

Sh. Bal Mukand. Plaintiff-Appellant v. 
Joint Hindu Family Firm known as 
Munna Lai Ramji Lai and others. Defen- 
dants-Respondents. 

Letters Patent Appeal No. 295 of 1965, 
D/- 24-12-1969, from judgment of Gm-^v 
Singh J. In S. A. O. 53 of 1963. D/- 
7-10-1964. 

(A) Negotiable Instruments Act (1881), 
S. 4. Illustration (b) — Promissory note 
— Essentials oL Am 1938 All 619, Dis- 
sented from. 


Before a document can be treated as 
a promissory note it should be promissory 
note ^th in form and in intent. H in- 
debtedness is acknowledged in a docu- 
ment in a defined sum of money payable 
on demand that is enough to make the 
document a promissory note and the 
document need not necessarily say that 
the debtor promises to repay the amount 
Merely because the document says that 
payment is to be made when demanded 
the undertaking to repay the amount 
does not become conditional The 
sence of the words T promise to pay 
makes no difference in the tenor of the 
instrument provided it fulfils other con- 
ditions of a promissory note. (Para 4) 


Where the document is an instrument 
in writing, it contains an imconditional 
undertaking to pay because the payment 
Is to be made under it on demand, it is 
signed by the maker, and it says that a 
certain defined sum is to be paid all the 
requirements of Section 4 are fulfilled 
and the document squarely comes within 
the scope of illustration (b) to that sec- 
tion. Moreover, when the party who 
has advanced money on basis of the 
document has described it as promissory 
note in the plaint and has based its claim 
on that basis, intention to treat the docu- 
ment as promissoiy' note become s clear. 

ai/DN/B52/70/DVT/C 
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S. A. O. 53/63, D/- 7-10-1964 (Punj) 
Affirmed; AIR 1938 All 619, Dissented 
from. (Paras 4, 5) 

(B> Civil P. C. (1908), S. 100 — Second 
appeal — Intention behind executing 
document — It is question of fact. 

(Para 5) 

Cases Referred : Clironological Paras 
(1961) AIR 1961 Mad 347 (V 48) = 

ILR (1961) Mad 218, Muthu Goim- 
der V. Perumayammal '4 

(1955) AIR 1955 Sau 74 (V 42) =J 
8 Sau LR 63, Shah Chimanlal 
Jagjivandas v. Khambhla Savjf 
Bechar 4 

(1953) AIR 1953 Cal 758 (V 40) =i 
57 Cal WN 744, AmbaM Puru- 
sottamdas and Co. v. Jawaharlal 
Purusottam Dave 4 

(1938) AIR 1938 PC 121 (r/ 25) =i 
1938 All LJ 288, Karamchand v. 

Firm Mian Mir Ahmad 4 

(1938) AIR 1938 AR 619 fV 35) 

1938 All LJ 907, Firm Ratanji 
Bhagwanii & Co. v. Prem 
Shanker 2, 4 

(1936) AIR 1936 PC 171 (V 23) =3 
63 Ind App 279, Mohammad 
Akbar Khan v. Attar Singh 4 

S. S. Mahajan, for Appellant; S. P. 
Goyal, for Respondents. 

MEHAR SINGH, C. J. ; The plaintiff 
sued the defendants to recover Rs. 1,400/- 
as principal, with Rs. 300/- as interest, a 
total of Rs. 1,700/-, on the basis of what 
he himself described in his plaint as a 

promissory note of Poh Badi 4,2015 Bk., 
corresponding to December 30, 1958. The 
document is a separate piece of paper and 
bears the stamp of 20 Paise. If it is a 
promissory note, the stamp should have 
been of 25 Paise, and, if it is an acknow- 
ledgment, it should have been of 10 
Paise. 

2. The language of the document Is -y 
"Age rupya chuda sau (ank 1400/-) rokri 
liya .iia ka biaj dar 12 ane sainkra dena 
mange tab dena.” The ending words 
'mange tab dena’ in English translation 
mean 'paymaent to be made when demand- 
ed’. An objection being raised on the 
side of the defendants as to the admissi- 
bility of this document in evidence on 
the ground that it being a promissory 
note does not bear proper stamp and 
hence is not admissible in evidence, it 
prevailed with the learned trial Judge 
on the ground that the document has in 
it promise by the defendants to pay the 
amount stated in it on the demand of the 
plaintiff. So the learned trial Judge dis- 
missed the claim of the plaintiff by his 
judgment and decree of March 27. 1963. 

In appeal, the learned District Judge was 
of the opinion that the words 'mange tab 
dena’ in the document did not import any 
promi.'^e to pay and wore merely a recital 
of liability of the defendants to pay. He 
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sought support for his view from Firm 
Ratanji Bhagwanji & Co. v. Prem Shan- 
ker, AIR 1938 All 619, in which this is 
what the learned Judge observed at 
page 620— 

"The document of acknowledgment, 
dated 30th November 1932, is in these 
terms : 

I have taken from you Rs. 1000 on 19th’ 
January, 1932, and Rs. 100 on 3rd Febru- 
ary, 1932, total Rs. 1100. "iAfiienever you 
ask for it I have to pay it together with 
interest. 

_ (The actual words are: jab mango tab' 
bivaj sahit deneka hai). Below this is 
affixed a one anna stamp and on the 
stamp appears the signature of Jata 
Shanlrer on behalf of the firm. Although 
in its judgment the learned Munsif held 
that this document is a promissory note, 
the endorsement on the back of it in the 
handwriting of the learned Munsif him- 
self is as follows: 

"This is an acknowledgment and need 
not be impounded’. This endorsement is 
dated 14th December, 1935, the date on 
which the judgment in the case was pro- 
nounced. The endorsement was made in 
consequence of a report by the office that 
the document was a promissory note and 
should have borne a stamp of four annas, 
but as it bore a stamp of only one anna 
it Was liable to be impounded. The lower 
appellate Court does not appear to have 
considered whether this document is a 
promissory note or a mere acknowledg- 
ment. In my opinion it is not a promis- 
sory note because it does not contain an 
unconditional undertaking to pay. It 
only acknowledges that the two items of 
money mentioned therein hax'e been bor- 
rowed and that the executant has to 
repay them on demand. There is no pro- 
mise to pay, but only an admission of 
liability to pay. I translate the words 
deneka hai as 'I have to pay or I am 
liable to pay’ and not as 'I promise to 
pay’,” 

So the learned Judge accepted the ap- 
peal of the plaintiff and remanded the 
case back to the trial Court for disposal 
of it in accordance with law after ad- 
mitting the document in question in evi- 
dence. In second appeal by the defen- 
dants, the learned Single Judge has by 
his judgment and decree of October 7, 
1964, reversed the order of the first ap- 
pellate Court, restoring the decree of the 
trial Court, and thus dismissing the suit 
of the plaintiff, being of the opinion that 
the words as referred to above in the 
document mean promise to pay on de- 
mand. The learned Single Judge has 
considered not only Prem Shankor’s case. 
AIR 1938 All 619 but also a few other 
cases to which reference will presently 
be made. This is a plaintiff’s appeal 
under clause 10 of the Letters Patent 
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from the judgment and decree of the 
learned Single Judge. 

3. So the only question for considera- 
tion is whether the document in ques- 
tion is or is not a promissory note, or 
whether it is an acknowledgment? In 
Section 4 of the Negotiable Instruments 
Act, 1881 (Act 26 of 1881), the expression 
*promissory note’ is defined in tl^ man- 
ner — "A 'promissory note’ is an instrument 
in writing (not being a bank-note or a 
currency-note) containing an imcondt- 
tional undertaking, signed by the maker, 
to pay a certain sum of money only to, 
or to the order of. a certain person, or 
to the bearer of the instrument”. Illus- 
tration (b) to this section says — "I ack- 
nowledge myself to be indebted to B in 
Ra 1.000 to be paid on demand, for value 
received." It is apparent that if the 
acknowledgment of indebtedness is in a 
defined sum of money payable on demand 
that is enough and the document need 
not necessarily say that the debtor pro- 
mises to repay the amount. Here the 
document is an instrument in writing, it 
contains an unconditional undertaking to 
pay because the payment is to be made 
under it by the defendants to the plain- 
tiff on demand, which may have proceed- 
ed immediately the next moment this 
document came into existence, it is sign- 
ed by the maker, and it says clearly that 
a certain defined sum was to be paid to 
the plaintiff by the defendants under this 
instrument It fulfils all the require- 
ments of Section 4 of Act 26 of 1881, and 
squarely comes within the scope of Illus- 
tration (b) to that section. 

4. The learned counsel for the plain- 
tiff contends that the undertaking to re- 
pay the amount in this case by the defen- 
dants was not an unconditional under- 
taking but was a conditional undertakiiu* 
because the document says that they are 
to make the payment when demanded. 
He seeks support from Muthu Gounder v. 
Penimayammal, AIR 1961 ^lad 347, but 
In that case the document provided pay- 
ment after two years, and, on facts, the 
case is not quite parallel. However, it is 
on this observation of the learned Judge 
in that case upon which the learned 
counsel places reliance — "Now, in the 
present case, the unconditional promise to 
pay, which would otherwise exist if the 
promisor had merely agreed to pay on 
demand, is qualified and made into a con- 
ditional one by. making it payable after 
a period of two years; or conversely the 
unconditional promise which would exist 
even if the money is made payable at the 
end of two years Is made conditional by 
the stipulation for a demand thereafter.” 
It will be seen that this observation of 
the learned Judge deals vrith the condi- 
tion of two years before the expiry of 
which the payment was, not to be made, 
and the learned Judge merely points out 


that even after that it had to be made 
by a demand. On facts, therefore, the 
learned Judge did not find that the docu- 
ment there was unconditional undertak- 
ing to pay a certain sum of money. So this 
case does not advance the argument on 
the side of the plaintiff. 

The learned counsel then falls back on 
Prem Shanker’s case. AIR 1933 All 619, 
which undoubtedly supports the argu- 
ment on his side. That case was. how- 
ever, considered by a Division Bench, 
consisting of Shah, C. J. and Baxi. J., of 
the Saurashtra High Court in Shah Chi- 
manlal Jagjivandas v. Khambhla Savji 
Bechar. AIR 1955 Sau 74, and the learned 
Judges did not accept the ratio of that 
case observing — "In that case the docu- 
ment was practically in identical terms 
with the present document and the mate- 
rial words were 'jab mango tab biyaj 
sahit deneka hai’. The words 'deneka 
hai’ were translated by the learned Judge 
as 'I have to pay' or T am liable to pay’ 
and not as T promise to pay', and he 
declined to treat it as a promissory note 
on the ground that there was no promise 
to pay but only sn admission of liability 
to pay. But illustration 2 to Section 4(a), 
Negotiable Instruments Act, 1881, which 
defines a promissory note, shows that an 
a^nowledgment of indebtedness lor a 
certain sum of money coupled with the 
words 'to be paid on demand’ is a promis- 
sory note and in Mohammad Akbar 
Khan's case. AIR 1936 PC 171, their 
Lordships recognized that the illustration 
showed that the words 'I promise’ or 'I 
undertake' are unnecessary. With great 
deference to the learned Judge of the 
Allahabad High Court, therefore, the 
sence of the words 'I promise to pay^ 
makes no difference In the tenor of the 
instrument, and an acknowledgment of 
liability to pay a specific sum of money 
on demand is sufficient for holding the 
document to be a promissory note pro- 
vided it iulfils other conditions of a pro- 
missory note", and earlier the learned 
Judges alter referring to some cases in- 
cluding two cases decided by the Privy 
Coundl AIR 1936 PC 171, and Karam 
Chand v. Firm Mian Mir Ahmad, AIR 
4938 PC 121 observed that "These autho- 
ritiea clearly establish that before a docu- 
ment can be treated as a promissory note 
It should be promissory note both in form 
and in intent.” I respectfully agree with 
the learned Judges in this lart mentioned, 
case. In the present case the document 
answers to the form of a promissory note 
as in Section 4 and illustration (b) to it 
in Act 26 of 1881. It is a document by 
Itself and is as such negotiable within 
the meaning and scope of Section 13 of 
the same Act. and so the observations of 
the learned Judge in Ambalal Puru- 
sottamdas and Co. v. Jawah^lal Puru- 
eottam Dave, AIR 1953 Cal 758. have no 
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real bearing on the facts of the present 
case because in that case the entry was in 
the account-book of the party. 

5. It has- already been shown that the 
form of the document in this case con- 
forms to the requirements of Section 4 
and of illustration (b) to it of Act 26 of 
1881. On the question of intention of the 
parties, however, curiously enough 
neither the trial Court nor the Court of 
first appeal has said one single word, and 
even in the judgment of the learned 
Single Judge there is no tiring on this. 
Intention is always a question of fact and 
as it is the right of the Court of first 
appeal to be the final Court of fact, whose 
decision in such matters is not open to 
question in second appeal in view of Sec- 
tion 100 of the Code of Civil Procedtu-e, 
ordinarily such a question would be left 
to such a Court for disposal. 

In the circumstances of the present 
case, however, no Court has attended to 
this aspect and it is not consistent with 
the justice of the case so far as the facts 
and circumstances of the present case are 
concerned to remit the matter now to the 
Court of first appeal merely for giving 
decision on the intention of the parties 
whether or not they intended the docu- 
ment in question to be a promissory note. 
The reason is that in the plaint itself the 
plaintiff has described this document as a 
promissory note and made a claim against 
the defendants on the basis of it as a pro- 
missory note. The learned counsel for 
the plaintiff urges that a wrong descrip- 
tion of this type by a plaintiff is not con- 
clusive as against him, but then when the 
plaintiff appeared in the witness-box. he 
never took this stand that he had wrongly 
or by mistake described this document 
as a promissory note in his plaint. It is 
apparent and obvious ewdence of the in- 
tention of the parties that they intended 
this document to be a promissory note 
and not only did the plaintiff .'^o intend 
but he also came to base his claim on it 
clearly saying that it is a promLcsory 
note and he is basing his claim on that 
promissory note. It is in these circum- 
stances that it will not be in the interest 
of justice to remit this case back to the 
Court of first appeal for decision of this 
question of fact in regard to the inten- 
tion of the parties with regard to this 
document. In the facts of the present 
case it must be held that the_ parties in- 
tended the document in question to be a 
promissory note.’ 

6. On the approach as above, this ap- 
peal of the plaintiff is dismissed vith costs 
affirming the judgment and decree of the 
learned Single Judge. 

BAL RAJ TULI, J. : 7. I agree. 

Appeal dismissed. 


[Prs. 4-7] P. £r H. 519 

AIR 1970 PUNJAB & H.AKYANA 519 
(V 57 C 84) 

P. C. PANDIT, J. 

Kirpal Singh and others. Appellants v. 
Surjan Singh and others. Respondents. 

Second Appeal No. 1155 of 1965, D/- 

19-12-1969, from decree of Sub-J., Hoshi- 
arpur, D/-27-7-1965. 

fA) Limitation Act (1908), Art. 10 — i 
Suit for pre-emption — Part of property 
sold included share in Shamilat Deh Patti 
' — Property not capable of physical pos- 
session within the meaning of Article — < 
Limitation for filing suit will commence 
from the date of registration of the sale- 
deed and not from the date of sale. 1889 
Pun Re 65 & AIR 1918 Lah 383 (2), Eel. 
on. (Para 8) 

(B) Civil P. C. (1908), O. 41, E. 33, 

S. 115 — Application imder Order 41, 
Rule 33 filed before appellate Court — 
D^missal of — Appeal against, not main- 
lainable — Relief is by way of revision 
petition, (Para 13) 

(C) Civil P. C. (1908), O. 41. R. 33 
Power of Court of appeal — Power may 
be exercised in favour of respondents or 
parties who have not filed appeal or 
cross-objection — Tivo suits for pre-emp- 
tion one filed by S. alleging to be Yen- 
dor’s paternal uncle’s son and other filed 
by J. alleging to be vendor’s son — Both 
suits consolidated by trial Court — Dis- 
missal of both suits — Appeal against, 
preferred by S. — J. who had not institut- 
ed appeal, impleaded as respondent by 
S. — J. filing application under O. 41, 
K. 33 — Held J’s application is liable to 
be reiected — The rights and interests of 
.T. and S. were quite different and distinct 
and it was, therefore, that they had to 
file separate £uit.s for getting relief ' — 
Since both the suits had been consolidat- 
ed by the trial Court, S. had to implead 
J. as a respondent in the appeal instituted 
by him — In the application under O. 41, 
R. 33, filed b.y J. in the appeal, he could 
not be granted the relief asked for by 
him, because the result of that would 
have been that hb. suit, which liad been 
dismissed by the trial Court and which 
decision had become final, would have 
been decreed and he wnutd have got a 
decree for possession of the land h.v pre- 
emption even in preference to S. — Un- 
doubtedly J. could not take the benefit of 
tl’.e provisions of Order 41, Rule 33, in a 
different suit filed h.v S. .against the dls- 
naissal of which he had gone up in appeaL 

(Para 13) 

Cases Referred ; Chronological Paras 
(1918) .MR 1918 Lah .383 (2) (V .3) - 
191<3 Pun Re 08. Lehana Singh v. 

Phagnt Singh 

(1889) I8<39 Pun Re 0.3. IJaluk' Sin.gh 
V. Muhammad D 

^/CN/B56/70/MLD/P 
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B. S. Jawanda, for Appellants; R. I* 
Ascarwal for A. C. Hoshiarpuri. for Res- 
pondent No. 1. 

JUDGMENT; This order will dispose 
of two connected Regular Second Appeals 
Nos. 1155 and 1212 of 1965. 

2. On 2nd August. 1961. by means of 
a deed. Exhibit D. 2, Dhera Singh sold 
agricultural land measuring 22 kanals 6 
nvarlas situate in village Moranwali, Dis- 
trict Hoshiarpur. along with share in the 
Shamilat Deh Patti and one-third ^are 
in the well known as Nurpurwala with 
Persian wheel for Rs. 10.000/-. in favour 
of Birkha Singh and his three brothers 
Kirpal Singh, Hanit Singh and Sansar 
Singh sons of Hamam Singh. The sale- 
deed was registered on 8th November, 
1962. This sale led to two suits for pre- 
emption. one filed by Surjan Singh on 
18th August. 1962, on the ground that he 
was the father’s brother’s son of the ven- 
dor and the other by Jagat Singh on 2!st 
September. 1963. alleging that he was the 
son of the vendor. Both the suits were 
consolidated by the trial Court 

3. The vendees contested the suits on 
a number of pleas, but in the present 
appeal we are only concerned with one of 
them, namely, that the suits had been 
filed beyond limitation. The case of the 
defendants was that the sale-deed was 
executed on 2nd August, 1961. and the 
possession of the property was also deli- 
vered to the vendees on the same day, 
with the result that the suits should have 
been filed within one year from that date 
and that not having been done, the suits 
should have been di^issed on the ground 
of limitation. This plea of the defendant- 
vendees prevailed with the trial Judge 
and both the suits were dismissed. 

4. Against the decision of the trial 
Co\irt. only Surjan Singh went in appeal 
before the learned Senior Subordinate 
Judge. Jagat Singh did not institute any 
appeal. He was. however, made a res- 
pondent in the appeal of Surjan Singh. 
He put in an application under Order 41, 
Rule 33. Code of CivR Procedure, praying 
that he was entitled to the possession of 
the land in dispute W pre-emption as his 
suit was within limitation and although, 
he had not filed an appeal against the 
decision of the trial Court within limita- 
tion due to illness, he was entitled to 
have an order passed in his favour even 
In the appeal filed by Surjan Singh, be- 
cause the trial Court had consolidated the 
two suits and tried them together. 

5. The contention of Surjan Singh be- 
fore the lower appellate Court»was that 
the trial Judge had erroneously held his 
suit to be barred by time. Some of the 
properties sold, according to him. were 
not capable of delivery of physical pos- 
session and. therefore, the limitation for 
filing a suit for pre-emption commenced 


Surjan Singh (Pandit J.^ A, LB. 

from the date of the registration of the 
sale-deed. i.e., 8th November, 1962. tmder 
Article 10 of the Limitation Act. He had 
filed the suit on 18th August. 1962. and 
the same was within time. The learned 
Senior Subordinate Judge came to the 
conclusion that the entire property sold 
was not capable of delivery of physical 
possession, because it comprised six 
Khasra numbers in their entirety and 
one-half share in three other Khasra 
numbers together with share in Shamilat 
Deh Patti and one-third share in the 
well known as Nurpurwala with Persian 
wheeL Out of the suit property, only six 
Khasra numbers were capable of delivery 
of actual possession and regarding the 
rest, physical possession was not possible. 
That being so, under Article 10 of the 
IJmitatton Act. where the subject-matter 
of sale did not admit of physical possea- 
aon. the limitation for filing a suit for 
pre-emption commenced from the date 
when the instrument of sale was regis- 
tered He was further of the view that 
the mere fact that Surjan Singh had stat- 
ed that actual possession was delivers 
to the vendees on the date of sale would 
not make the entire property^ sold as 
being capable of delivery of physical pos- 
session and the finding of the trial Court 
that the time for filing the suit began to 
run from 2nd August. 1961, te.. the date 
of sole, was erroneous in law. Accormng 
to the learned Senior Subordinate Judg^ 
both the suits of Surjan Singh and Jagat 
Singh, having been filed within one year 
of the registration of the sale-deed, wre 
within limitation. 

6. As regards the application of Jagat 
Singh under Order 41, Rule 33. Code of 
Qvil Procedure, the same, according to 
the learned Senior Subordinate JudgA 
was without any merit Jagat Singh bad 
not filed an appeal against the decision of 
the trial Court by which his suit for pre- 
emption had been dismissed. The inte- 
rests of Surjan Singh and Jagat Singh 
were distinct and independent and sepa- 
rate suits for pre-emption had been filed 
by them. Since Jagat Singh did not in- 
stitute an appeal against the dismissal of 
his suit by the trial Court, he cannot be 
given the benefit of the provisions of 
Order 41, Rule 33. Code of Civil Proce- 
dure, in the appeal filed by Surjan Singh, 
As a result, the learned Senior Subordi- 
nate Judge accepted the appeal of Surjan 
Singh and decreed his suit on payment of 
Rs. 9.000/-. Against this decision, two 
appeals have been filed in this Court — - 
one by the vendees and it is Regular Se- 
cond Appeal No. 1155 of 1965 and the 
other fay Jagat Singh, the other pre-emO- 
tor, which is Regular Second Appeal No. 
1212 of 1965. 

7 . As regards the appeal filed by the 
vendees, the argument raised bv their 
learned counsel was that It was mention- 
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ed in the sale-deed that possession of the 
property sold had been delivered to the 
vendees. It was also admitted by Surian 
Singh, pre-emptor, himself that the land 
sold was in possession of the vendees 
from the date of sale. Similarly, Hamam 
Singh, the father of the vendees, who had 
transacted the deal on behalf of his sons, 
had admitted in cross-examination that 
the possession of the land sold was deli- 
vered to him on the date of sale and that 
no part thereof had remained in posses- 
sion of the vendor. Under these circum- 
stances, according to the learned counsel, 
the suit for pre-emption should have been 
brought within one year from the time 
when the purchasers took, under the sale 
sought to be impeached, physical posses- 
sion of the whole of the properU’^ sold. 
In other words, the suit should have been 
filed vuthin one year from 2nd August, 
1961, when the vendees took physical pos- 
session of the entire property sold. 

8. There is no manner of doubt that 
the property sold included share in Sha- 
milat Deh Patti as weU. That being so, 
the whole of the property sold was not 
capable of physic^ possession v.-ithin the 
meaning of Article 10 of the Limitation 
Act and therefore, the pre-emption suit 
should have been filed within one year 
from the date of the registration of the 
sale-deed under that very Article. 

9. It was held by a Division Bench of 
the Punjab Chief Court in Maluli Smgh 
y. Muhammad, 65 Pun Re. 1889 — 

"In a suit for pre-emption, held (follo- 
wing the previous rulings of the Court) 
that where the sale in question includes 
a share in the Shamilat, even though the 
greater part of the property sold may con- 
sist of a separate holding, the whole sub- 
ject-matter of the sale is not capable of 
physical possession within thfi meaning of 
Act Schedule II, of the Limitation 
Act, and the period of limitation in such 
a case is one year from the date of re- 
gistration of the deed of sale.” 

10. This ruling was followed in Lehna 
Singh V. Bhagat Singh, 68 Pun Rc 1918 = 
(AIR 1918 Lah 383 (2)). No authority 
taldng a contrary’’ view was brought to 
my notice by the learned counsel for the 
appellants. It was, ho\vever. urged by 
him that there was in fact no Shamilat 
Patti or Shamilat Deh in the_ wllage, 
where the suit land was situate, in August 
1961, wlien the sale-deed was_ executed, 
because by that time the Punjab Vulage 
Common Lands Regulation Act. 1953. had 
come into force, whereunder all the rights, 
title and interest in the Shamilat_ Deh 
had vested in the Panchayat. haring iu»is- 
diction over the village. No such point, 
however, was taken by the vendees cither 
in tlie written statement or in the Courts 
below. This point was not even raised in 
the grounds of appeal in this Court. Ip 


the sale-deed, it was mentioned that the 
vendor was selling a share in the Shami- 
lat Patti as well and this sale-deed was 
accepted by the vendees themselves.. 
Under these circumstances, the vendees 
cannot be permitted to raise this point 
for the first time in this second appeal, 
especially when it might involve the 
determination of questions of faci as 
welL 

11. In view of what I have said above, 
I Would hold that the learned Senior 
Subordinate Judge had rightly held that 
the suit of Sun an Singh had been filed 
well within limitation. The appeal, con- 
sequently, fails and is dismissed. The par- 
ties are, horvever, left to bear their own 
costs in this Court as welL 

12. Now coming to the other appeal 
filed by Jagat Singh, in the first place, it 
is not imderstood as to how that appeal 
lies. Jagat Singh had, as already men- 
tioned above, filed an application under 
Order 41, Rule 33, Code of Civil Proce- 
dure, before the learned Senior Subordi- 
nate Judge and the same was dismissed 
by him by his order dated 27th July, 
1965. There was no decree passed by the 
learned Judge against him. It is against 
a decree that a second appeal could have 
been filed by Jagat Singh. His suit had 
been dismissed by the trial Court. He 
did not go up in appeal against the dis- 
missal of his suit by the trial Judge. It 
was only if he had filed an appeal and 
the same had been rejected by the learn- 
ed Senior Subordinate Judge that he 
could file a second appeal against the 
decree passed by the lower appellate 
Court. If his application under Order 41, 
Rule 33, Code of Civil Procedure, had 
been rejected by the learned Senior Sub- 
ordinate Judge, he could file a rewsion 
petition against that order, but no second 
appeal is competent against that order. 
The appeaL therefore, deserves to be dis- 
missed on that ground alone. 

13. Tliis apart, if Jagat Singh’s suit 
had been dismissed by the trial Court and 
he did not go up in appeal against that 
decision, the same became final. In the 
other suit of Surjan Singh, which was 
also dismissed by the trial Judge, he had 
gone up in appeal before the learned 
Senior Subordinate Judge. Since both 
the suits, namely, one filed by Surjan 
Singh and the other by Jagat Singh, had 
been con.'^olidatcd by the trial Court, 
Surjan Singh had to implead Jagat Singh 
as a respondent in the appeal instituted 
by him. In the application under Order 
41, Rule 3.3. Code of Ciwl Procedure, filed 
by Jagat Singh in that appeal, he could 
not be granted the relief asked for by 
him, because the result of that would 
have been that his suit %vhich had been 
dismissed by the trial Court and which 
decision had become final, ivould have 
been decreed and he would have got a 
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decree for possession of the land bv pre- 
emption even in preference to Surjan 
Singh. Undoubtedly, Jagat Singh could 
not take the benefit of the proviaons of 
Order 41, Rule 33, Code of Civil Proce- 
dure in a different smt filed by Surjan 
Singh against the dismissal of which he 
had gone up in appeal. Learned counsel 
appearing for Jagat Singh could not refer 
to any decided case in which under simi- 
lar circumstances. Order 41, Rule 33, Code 
of Civil Procedure, had been applied. Jhe 
rights and interests of Jagat Singh and 
Surjan Singh were quite different and 
distinct and it was. therefore, that they 
had to file separate suits for getting 
‘relief. If Jagat Singh got satisfied with 
the dismissal of the suit by the trial 
Court and did not go up in appeal, he 
could not get his suit decreed by making 
an application under Order 41, Rule 33, 
Code of Civil Procedure, in the other suit 
filed by Surjan Singh. His application 
had. therefore, been correctly rejected by 
the learned Senior Subordinate Judge. 

14. The result is that this appeal also 
fails and is dismissed. The parties are, 
however, left to bear their o\vn costs In 
this Cmirt 

Appeals dismissed. 
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WEHAR SINGH. C J. AND 
R S. NARULA, J. 

Nagin Chand, Plaintirt-Appcllant v. 
Shadi Lai and others, Defendants-Respon- 
dents 

Letters Patent Appeal No. 273 of 1964. 
D/- 19-1-1970. from decree of S. S. Dulat 
J.. in S. A. No 725 of 1962. D/- 6-9-1963. 

Partnership Act (1932), S. 55 — Sale 
of goodwill after dissolution — Right to 
quota of controlled raw material is no 
part of goodwill. Second Appeal No. 7Z5 
of 1962, D/- 6-9-19 'j 3 (Punj), Reversed. 

Where on dissolution of a partnership 
firm, the assets and goodwill of the firm 
are allotted to one partner and the otbei 
partners are allowed to conduct same 
kind of business at that place and subse- 
quent to dissolution of firm the raw mate- 
rial required by such business is con- 
trolled and its distribution regulated by 
issue of order by Govemment. it cannot 
be said that by virtue of rirtaining the 
goodwill of the firm the partner retaining 
it can get the entire quota allotted in the 
name of dissolved firm to the excluaon 
of other partners. Second Appeal No 
725 of 1962, D/- 6-9-1963 (Puni). Revers- 
ed _ (Para 4) 

Ca.<es Referred : Chronological Paras 
(19571 AIR 1957 Bom 111 (V 44) = 

59 LR 209. New Gujarat 
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Nagin Chand v Shadi Lai 

Cotton Mills Ltd. v. Labour Ap- 
pellate Tribunal I 

0957) AIR 1957 Cal 280 (V 44) - 
99 Cal LJ 11. Dulaldas Mullick 
V. Ganesh Das Daman! 8 

0901) 1901 AC 217 = 70 LJKB 67T, 
Commrs. of Inland Revejiue v, 

Muller 8c Co.’s Margarine Ltd. 8 

H. L. Sarin, Senior Advocate irfth M/s. 

A. L. Bahl. H. S. AwastM, for Appellant 
N. K. Sodhi. for Respondents. 

MEHAR SINGH, C. J.: This will dis- 
pose of two appeals Nos. 273 and 274 ol 
1964, under CL 10 of the Letters Patent, 
the first by Nagin Chand and the second 
by Ramesh Chand, to which the main 
opposite party is their third brother Shad! 
Lai respondent, from the judgment and 
decree, dated September 6. 1963. of a 
learned Single Judge acceding two a:> 
peals by the respondent from the appellate 
decrees of the first appellate Court, which 
had reversed the decree of the trial Cotirt 
and decreed the two suits, one by each 
one of the two appellants, against tte 
respondent. So the learned Single Judge 
dismissed the suits of the appellants. 

2. The two appellants and Shadi Lai 
respondent are three brothers. The? 
were having a partnership hosiery busi- 
ness in Ludhiana, with the name and 
style of their partnership as Jain Bodh 
Hosiery. On March 31, 1959. the three 
brotliers dissolved the partnership. The 
appellants went out of the partnership 
leaving the business of Jain Bodh Hosiery 
with Shadi Lai respondent. The dissolu- 
tion deed is Exhibit D 1 of that date. 
Clauses 2 and 3 of the same read — 
“2. That entire business assets of 
firm along with the goodwill and liabili- 
ties hav’e been taken over bv the parties 
of the First part and parties of the Second 
and Third parts shall have no concern 
abroIuUiv with the affairs of 'Messrs. Jain 
Bodh Hosiery’ hereinafter. -3. Income- 
tax and Sales'tax and other taxes cases 
of the firm have not vet been settled and 
there might be so.me other liabilities tm- 
exDccted at this time. If anv liability 
will arise all the partners (retiring as well 
as continuing) will pav according to the 
share” The first party" was Shadi 1,31 
respondent, the remaining two parties to 
this document were the two appellants. 
It has been admitted at this stage In 
these appeals that after the dissolution ol 
the partnership between the three bro- 
thers. the two appellarts went into the 
very same business, but independently. 
So that on and from the date of dissolu- 
tion of the partnership on March 31, 
19a9. the three brothers started hosiery 
buriness, but separately. Shadi Lai res- 
pondent continuing it in the name of the 
original firm and each one of the two 
appellants taking a new name of Us 
buriness. However, all the three contI- 
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nued in hosiery business. Sometime after' 
the dissolution of the partnership between 
the three brothers, there came a control 
over the raw material that they were 
using in their hosiery business. The Cen- 
tral Government hawng made, under the 
provisions of the Essential Commodities 
Act, 1955 (Act 10 of 1955), the Woollen 
Yam (Production and Distribution) Con- 
trol Order, 1960, the Textile Commis- 
sioner framed a scheme for distribution 
of wool yam by fixing quotas, the basis 
for distribution with regard to the same 
having been adonted at the time with 
reference to the actual consumption of 
yam by various manufacturers during 
the years 1956-57, 1957-58 and 1958-59. 
It will be seen that the basis for allot- 
ment of quota of yam, a controlled com- 
modity, by that time came to be the 
actual consumption of such wool yam by 
the manufacturers during the three years 
preceding the dissolution of the firm of 
three brothers. The Textile Commis- 
sioner, according to the scheme of distri- 
bution, having passed on the distribution 
of wool yarn to the Hosiery Industry 
Federation, each one of the two appellants 
instituted a separate suit against the 
Federation, Shadi Lai respondent and the 
other appellant, for permanent iniunction 
restraining the Federation to allot and 
Shadi Lai respondent to accept quota of 
wool yam beyond one-third share of this 
respondent, beca'use, according to the two 
appellants, either has been entitled to 
half of the remaining Uvo-third share of 
the wool yam quota. The tw'o main 
matters for consideration before the 
learned trial Judge were whether either 
appellant was entitled to one-third share 
of the quota of wool yarn, and whether 
Civil Court had jurisdiction in the suits 
of the type, out of which these appeals 
have arisen. The learned Judge dismiss- 
ed the claims of the appellants, but, on 
appeals by the appellants, the learned 
Judge in the first appellate Court reversed 
the decrees of the trial Court and granted 
a decree as claimed by each one of the 
appellants, finding the two main matters 
of controversy, as above, in favour of 
that particular appellant. It was Shadi 
Lai respondent who was in second appeal 
in this Court and a learned Single Judge 
by his judgment and decrees of September 
6. 1963, reversed the decrees of the first 
appellate Court, restoring those of_ the 
trial Court, thus dismissing the suit of 
each one of the appellants. The learned 
Single Judge proceeded on the basis _that 
"it is not possible to frame a comprehen- 
ave definition of 'goodwill’ as its actual 
content v/ould continue chan.ging with 
the change in the busine.ss methods and 
activities, but one thing is not in my 
opinion in doubt and that is that tlie good- 
will of a burlnoEs house includes every 
advantage that accrues to tite business 
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house in the future on account of its 
business activity in the past. Such an 
advantage was deliberately agreed to be 
made over by the two plaintiffs-respon- 
dents to Shadi Lai appellant at the time 
of the dissolution. The allocation of yarn 
quota was certainly an advantage that 
acemed to the firm after the dissolution 
of the prewous partnership and it accru- 
ed on account of the prewous business 
activity of the firm. It is thus an advan- 
tage included in the goodwill of the firm 
of which Shadi Lai appellant was the 
owner after the 31st March 1959.” As 
stated, it is the appellant in each appeal 
who has come in appeal under clause 10 
of the Letters Patent from the judgment 
and decree of the learned Single Judge 
dismissing his suit. 

3. It is clear from what has already 
been stated that the facts are not in dis- 
pute. The three brothers dissolved their 
hosiery business partnership on March 31, 
1959. Each one of the three brothers 
then entered into the very same hosiery 
business, but independently. Shadi Lai 
respondent, under the terms of the dis- 
solution deed, continued his business in 
the name of the old firm, Jain Bodh 
Hosiery, and each one of the appellants 
took a new name to his hosiery busina'^s. 
After the dissolution of the partnership 
and sometime in 1960 on account of sta- 
tutory control over distribution of wool 
yam, according to the scheme of such 
distribution, allotment of quotas of yarn, 
raw material for hosiery business, was 
made on the basis of manufacturers’ con- 
sumption in the three years preceding 
the year of the dissolution of the partner- 
ship of the three brothers. The quota of 
yam having come to be controlled by the 
year 1960 according to law, raw material 
for hosiery business was obviously not 
available to businessmen of this type in 
the open market. They had, therefore, 
to obtain quota imder the relevant scheme 
from the proper authority or the proper 
body, such as the Federation in this case, 
who had been given the facility of dis- 
tributing such quota. The basis for the 
allotment of quota, as stated, was the 
actual use of the raw material by the 
manufacturers in three years preceding 
the date of the dissolution of the throe 
brothers' partnership. Each one of the 
three brothers could, on the basis of 
manufacture of hosiery goods during the 
three years preceding the year of disso- 
lution of their partnership, lay claim to 
one-third of the q’uota that was his share 
of the business of the partnership, the 
dissolution of the nr.rtner.'^hip In this res- 
pect having no eflt ct v’hat.''oevor. If this 
v.'as not so, the dissolution in the wa’ra 
of this new unexpected devclop-sricnt 
about the control of wool yam would 
have thro%'.aa two out of three formT 
partners, the two appallants, out ol bu.ri- 
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ness, a contingencr never in the contem- 
plation of the parties when they came to 
ejcecute the dissolution deed. Exhibit D. I, 
on March 31. 1959. Obviously, in the 

circumstances, the whole of the quota 
could not possibly have been claimed by 
Shadi Lai respondent alone merely on the 
basis of having the right to use the name 
of the old firm for the purposes of his 
business. So naturally argument turned 
to the meanirut and scope of the word 
*good%vill’ before the learned Single 
Judge, and it is with reference to the 
same, as has already been shown, that 
the learned Judge has come to the con- 
clusion that the quota that was available 
to firm Jain Bodh Hosiery was available 
to it as a part of its goodwill, which hav- 
ing. under the dissolution deed, passed to 
Shadi Lai respondent alone, the appel- 
lants have no claim to any share in it. 

4. In Volume 29 of Halsbury’s Laws 
of England. Third Edition, page 360. para- 
graph 715, this is the meamng given to* 
goodwill — "The goodwill of a business is 
the whole advantage of the reputation 
and connection formed with customers 
together tvith the circumstances, whether 
of habit or othenvise. which tend to make 
such connection permanent. It repre- 
sents in connection with any business or 
business product the value of the attrac- 
tion to customers which the name and 
reputation possesses." In Volume 28 of 
the same treatise, at page 580, paragraphs 
1139 and 1140, this is what is stated with 
regard to goodwill — "The goodwill of 
the business carried on hy a partnership 
forms part of the as.sets to be realised 
upon distribution. If the goodwill is not 
sold, each partner may use the name of 
the firm, if by doing so he does not hold 
out the other partners as being still part- 
ners with him. If a partner agrees to 
retire and his partners buy his share but 
do not take any express assignment of the 
goodwill, they are not entitled to conti- 
nue the use of his name as part of the 
style of the firm, and where a business is 
carried on under the name, solely or with 
any addition, of an outgoing partner who 
is still living and not bankrupt, a pur- 
chaser of the business including the good- 
will is not entitled to use the name of the 
outgoing partner in such a way as to 
suggest that he is still connected with the 
business, unless the right to use the finn 
name is expressly assigned. Where the 
goodwill becomes on dissolution the pro- 
perty of one of the partners feither by 
purchase in the ordinary way or pursuant 
to a prowsion in the articles), the out- 
going partner or partners mav not carry 
on a similar business in the name of the 

old firm An agreement that on 

dissolution the partnership assets shall be 
taken by one partner includes goodwill, 
and it must be valued on the footing that 
the outgoing partner is entitled to cany 


on a similar business.” In Commrs. of 
Inland Revenue v. Muller & Co.’s Marg- 
garine. Ltd., fl901) AC 217 at page 223, 
Lord Macnaghten, delivering his speech 
in the House of Lords observed— "What 
is goodwill? It is a thing very easy to 
descnbe. very difficult to define. It is 
the benefit and advantage of the good- 
name, reputation, and connection of a 
business. It is the attractive force which 
brings in custom. It is the one thing 
which distinguishes an old established 
business from a new business at its first 
start The goodwill of a business must 
emanate from a particular centre or 
source. However wddely extended or 
diffused its influence may be. goodwill Is 
worth nothing unless it has power of at- 
traction sufficient to bring customers 
home to the source from which it ema- 
nates. Goodwill is composed of a variety 
of elements. It differs in its composition 
in Afferent trades and in different busi- 
ness in the same trade. One element 
may preponderate here and another ele- 
ment there.” In New Gujarat Cotton 
Mills Ltd. V. Labour Appellate Tribunal, 
AIR 1957 Bom 111. Shah J.. deUvering the 
judgment of the Dirision Bench, observ- 
ed at page 115 — " the goodwill of 

a business is inclusive of positive advan- 
tages such as carrying on the commercial 
undertaking at a particular place and in 
a particular name, and also Its business 
connections, its business prestige, and 
several other Intangible advantages which 
a business may acquire.” In Dulaldas 
MuUick V. Ganesh Das Damani. AIR 1957 
^1 280. P. B. Mubharji J.. delivering the 
judgment of the Division Bench, observed 
that "Goodwill represents business repu- 
tation which is a complex of personal re- 
putation. local reputation and objective 
reputation of the products of the business. 
Which one of these elements will predo- 
minate will depend on the facts and cir- 
cumstances of each case. Except where 
the reputation of a business and where 
the product of the business more than its 
proprietor have won widespread popula- 
rity and universal approval and except 
in the case of well-known patents and 
manufacturing processes in v/hich event 
the personal and objective reputations 
predominate, it is the local reputation or 
the attribute of locality which forms the 
largest content of goodwill in almost 
every other business. Specially is the at- 
tribute of locality the most important 
consideration in the business of an ordi- 
nary trader or a dealer.” tyhile there is 
emphasis in these statements on what Is 
goodwill, on the name, the place of busi- 
ness. reputation, connection of a business, 
and the attractive force to bring in cus- 
tom, none of the authorities referred to 
has even hinted in the least that procure- 
ment of raw material for running and 
maintaining a manufacturing business id 
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a part of its goodwill. It is a basic re- 
auirement for the existence of such a 
business. When it has been procured and 
run through a manufacturing process, the 
products will attract custom because of 
the reputation of the business as from its 
name and as from its situation in a parti- 
cular locality. I find it rather difficult to 
agree with the learned Single Judge that 
procuring raw material for a manufac- 
turing business is an advantag.e which is 
part of the goodwill of such business. 
Normally, if there was no statutory con- 
trol, raw material in the shape of wool 
yam would have been available to all 
the three parties in the open market, and 
it is because this raw material has be- 
come a controlled commodity- that each 
one of the three parties have had to resort 
to the allotment of quota of wool yam 
for its hosiery manufacturing business. 
The allotment of quota of wool yam was 
not because of the name of the old firm 
or because of the situation of that firm 
in a particular locality, nor because of 
anything connected with its reputation 
as a business house specially attracting 
custom. The basis of its allotment has 
been the consumption of wool yam for 
manufactiire during the three years pre- 
ceding the date of dissolution of the part- 
nership of the parties. It is the consump- 
tion of wool yam for this particular pur- 
pose which has entitled a party to share 
in the raw material for manufacture, in 
this case wool yam, which, as has been 
stated, but for statutory control would 
have been available in the open market. 
The availability of the raw material in 
the open market could not possibly be 
said to be part of the goodwill of the 
original partnership firm, and it is diffi- 
cult to accept that it has become part of 
the same simply by reason of statutory 
control and its distribution according to a 
statutory scheme. So it is not an advan- 
tage or benefit %vhich is bom of the good- 
will of the partnership under the name 
of Jain Bodh Hosiery. If this v/ere so, 
a matter to which reference has already 
been made, it would mean that the two 
appellants would immediately go out of 
business on the coming into force of the 
Woollen Yam (Procurement and Distri- 
bution) Control Order of 19G0. Actually 
the sole obiect of that order v/as to ensure 
fair distribution, among manufacturers of 
woollen products, by giving them ratably 
raw material as wool yarn eo_ that they 
may be able to continue their manufac- 
turing business. For the matter of dis- 
tribution some method had to be evolved 
and obviously the basis made was the 
three years’ consumption of raw material, 
those three years happerdng to be the 
three years preceding the date of disso- 
lution of the partnership betiveen the 
parties in these cases. So that it is evi- 
dent that the claim to raw’ material as 
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wool yam under the statutory scheme 
as quota for continuing their hosiery 
business in the case of each appellant 
cannot be said to have been lost because 
any such claim is inconsistent with the 
goqdvdll of the original partnership re- 
maining with Shadi Lai respondent under 
the dissolution deed. Exhibit D. 1. It has 
to be particularly noted that this dissolu- 
tion deed does not debar the appellants 
firom doing the very same business of 
hosiery manufacture in their owm capa- 
city and, as stated, the admitted fact is 
that ever since the dissolution of the 
partnership they have been independently 
under the new names of their firms 
carrying on the very same business. Mere 
transfer of the goodvdll of the original 
partnership to Shadi Lai respondent coidd 
not be read as having debarred them 
from entering into and continuing the 
very same business. This is apart from 
the fact that Shadi Lai respondent has 
never questioned the right of the appel- 
lants to entering into and running the 
very same business. So an opportunity 
to procure raw material in the shape of 
wool yarn by the appellants was. in my 
opinion, not part of the goodwill of the 
partnership Jain Bodh Hosiery, which 
goodwill was left wnth Shadi Lai respon- 
dent in consequence of dissolution of that 
partnership firm. 

5. In the approach as above, the ap- 
peals of the appellants are accepted and, 
reversing the decrees of the learned 
Single Judge, tire decrees of the fcst 
appellate Court are restored, so that the 
claims of the appellants stand decreed in 
the terms of the decrees of the first ap- 
pellate Court, but, in the peculiar circum- 
stances of these appeals, there is no order 
in regard to costs. 

B. S. NABULA, J. : G. I agree. 

Appeals allowed. 
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MEHAR SINGH, C. J. AND 
R. S. NARULA, J. 

Yirsa Singh and others. Appellants v. 
The State of Punjab and others. Respon- 
dents. 

Letters Patent Appeal No. 528 of 19G9, 
D/-21-1-1970 from judgment of Shamsher 
Bahadur, J. in Civil Writ No. 2917 of 1955, 
D/-23-10-19D9. 

(A) Displaced Persons (Compensation 
and Rehabilitation) Rules (1939), Jt. 102, 
CLs. (a) to (d) & Proviso — Excess land al- 
lotted to B — Order of cancellnlion of 
excess land by Assistant Rcgi.strar-cum- 
Mannging Officer, Rehabilitation Depart- 
ment — Notice to show- cau.se against 
cancellation of exces s land allotment i.ssucd 

CN/DN/BG2/70/KKK/B 
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to B who was by then dead Appellants, 
heirs of B not ser%'ed with notice nor 
appeared before Managing Officer — 
Order nullity — Appearance by appel- 
lants before appellate and rcvislonal an- 
thorities incapable of validating order. 
C. W. No. 2917 of 1865. D/- 23-10-1989 
(P. & H.), Reversed. 

Managing Officer finding excess land 
being allotted to B issued notice to B under 
Rule 102 to show cause against cancella- 
tion of allotment of excess area. B was 
then dead. The notice was neither aerv- 
ed on the appellants nor did they appear 
b£fore Managing Officer. Order cancel- 
ling the allotment was passed, on ap- 
peal 

Held, (i) Proviso to R. 102 being manda- 
topr order of cancellation without com- 
pliance of the proviso is without juri^c- 
tion; (Li) hearing afforded to the appellants 
at appellate and reviaonal stages was no 
substitute for the hearing before the 
Managing Officer before passing the order 
under Ride 102, {ml the original order of 
Managing Officer was a nullity which could 
not be validated by the hearing afforded 
to the appellants at appellate and revi- 
sional stages C \V No. 2917 of 1965. D/- 
23-10-1909 fP & H.l, Reversed (AIR 
1942 FC 3. Followed) (Para 4-6) 

(B) Coustitution of India, Art. 22C — 
New plea — Omission to raise lurisdic- 
tional point before departmental authority 
•— No bar to urging tliat point in «tU pro- 
ceedings. 

On the admitted facts of this case it is 
difficult to hold that a patently invalid 
order should be sustained merely because 
a fatal defect therein was not pleaded by 
the appellants in departmental proceed- 
ings. AIR 1961 SC 647 & AIR 1959 SC 
559. Foil, (Para 7) 

Cases Referred: Chronological Paras 
(1969) ILR (1969) 1 Puni & Haryana 
554, Ram Singh v. Chief Settle- 
ment Commr, (Rural) Punjab 0 

(1961) AIR 1961 SC 647 (V 48) =» 

(1961) 3 SCR 297. Alembic Chemi- 
cal Works Co. Ltd. v. The Work- 
men 7 

(1959) AIR 1959 SC 559 (V 46) — 

1959 Supp (1) SCR 769. Badri 
Prasad v. Nagarmal 7 

(1942) AIR 1942 FC 3 (V 29) 

1941 FCR 37, Suraj Narain Anand 
V. North-West Frontier Province 5 

B. S. Jawanda and B. S. Wasu, lor Ap- 
pellants: Sukhdev Khanna for Advocate- 
General (Punjab) (for Nos. 1 to 4) and 
P. S. Mann (for Nos. 5 and 6), for Respon- 
dents. 

R. S. NARULA, 3 Standard Acres 
and 13j Units of agricultural land was al- 
lotted to Buta Singh, a displaced person. 
In village Begumpur, Hadbast No. 129 (ac). 
tah.sil Phillaur. district JuUundur, accord- 


r. State (Narula J.) A'.LR. 

ing to his entitlement. Shri S. D. Katyal, 
Ass&tant Registrar-cum-Managing Offi- 
cer, Rehabilitation Deptt., Punjab, found 
that the valuation of the area actually al- 
lotted to Buta Singh against his abovemen- 
tloned entitlement came to 6-8 Standard 
Acres against 3-13J Standard Acres worked 
out by the field staff. This mistake was 
found to have occurred because of some 
action of the Consolidation Department 
and not on account of any error on the 
part of the RehabiUtation Department. 
Shri S. D. Katyal thought that the allottee 
had received allotment in excess of his en- 
titlement to the extent of 2-105 Standard 
Acres. A show-cause notice is therefore, 
stated to have been issued to Buta Singh 
who had admittedly died before the issue 
of the notice. The notice issued to Buta 
Singh is stated to have been received by 
his son Milkha Singh. Whether Milkha 
Singh actually received the notice or not, 
the fact remains that even he did not ap- 
pear in response to the notice, which was 
addressed to his dead father. Admittedly 
no notice was ever issued to any of the 
appellants and none was served on ap- 
pellants Nos. 1 and 2. the other sons of 
Buta Singh. By an ex parte order, dated 
March 29. 1963 (copy Annexure ’A’ to the 
writ petition), the Managing Officer can- 
celled the allotment of Buta Singh to the 
extent of 2-105 Standard Acres In the 
abovcmentioncd village. It may be re- 
membered that the order was passed In 
ignorance of the factum of death of Buta 
Singh and had been passed against a dead 
person. When the appellants came to know 
of the order, they preferred an appeal 
against the same which was rejected by 
the order of Shri Gurdial Singh, Assistant 
Settlement Commissioner with powers of 
Settlement Coramissioner, dated Decem- 
ber 16. 1964. 

A further petition for revision of that 
order filed by the appellants was dealt 
with bv Shri J. bL Tandon, Chief Settle- 
ment Commissioner, Punjab, Jullundur, on 
September 1. 1965. The area which had 
been retrieved from the appellants in pur- 
euance of the order of the Managing Of- 
ficer having been found by the Chief 
Settlement Commissioner to be more than 
what could be taken away from them 
under the impugned order, the case was 
remanded to the Naib Tahsildar (Sales)- 
cum-Managing Officer, Nakodar, with a 
direction to find out the quantum of land 
which was to be retrieved in implementa- 
tion of the cancellation order. Respon- 
dents Nos. 5 and 6 who had in the mean- 
time bid for the retrieved area at an auc- 
tion were given the option to treat the 
entire auction In their favour as cancelled 
or to retain the balance of the area along 
■with the proportionate price of the land 
■which had to be restored in the name of 
Buta Singh. It was In the abovementioned 
orcumstancea that the three sons of Buta 
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Singh, the appellants before us, filed Civil 
Writ 2917 of 1965, in this Court, 

2. The first contention advanced on 
behalf of the appellants before the learned 
Single Judge at the hearing of the writ 
petition was to the effect that the cancel- 
lation of the allotment wthout giving the 
allottee a reasonable opportunity of being 
heard, as provided in Rule 102 of the Dis- 
placed Persons (Compensation and Re- 
habilitation) Rules, 1955, was illegal and 
all the impugned orders were, therefore 
liable to be set aside. It was not disputed 
at any stage that the notice of the pro- 
posed cancellation was issued to a dead 
person, that tlie same was not served on 
appellants Nos. 1 and 2, and that no notice 
was issued to any of the appellants and 
none of them appeared before the 
Managing Officer, The contention of the 
app.ellants was rejected by the learned 
Single Judge on two grounds, viz, : — 

(i) that there was no merit in the con- 
tention of the appellants as they had 
been heard at the appellate and the 
revisional stages; and 

fii) that the point of non-service of 
notice had not been raised by the 
appellants before the departmental 
authorities, 

3. The only other argument addressed 
to the learned Single Judge on behalf of 
the appellants was that even if the im- 
pugned orders of cancellation were upheld, 
the petitioners were entitled to purchase 
the excess area and the department was 
bound to give them an option to do so. 
The learned Judge held that this matter 
had to be dealt with according to the 
rules and instructions of the denartment 
and all that could be done by this Court 
was to direct the authorities concerned to 
consider the application of the .Avrit peti- 
tioners for purchase of their land after 
keeping in view the rights of the auction- 
purchasers. It is against the judgment of 
the learned Single Judge dismissing the 
writ petition of the appellants on the 
abovesaid two grounds that the present 
apDcal has been filed by the unsuccessful 
WTit petitioners under Cl. 10 of the Letters 
Patent of this Court. 

4-6. Mr. Baldev Singh Jawanda, leapied 
Advocate for the appellants, submitted 
that both the grounds on which the mam 
contention of the appellants on the merits 
of 'the controversy was rejected by the 
learned Single Judge are erroneous in law. 
The cancellation of the allotment was ad- 
mittedly made under Rule 102. The order 
could be deemed to have been passed onlv 
under Cl. (d) of that rule. It is onlv R. 102 
which authorised the Managing Officer to 
cancel the allotment in the circumstances 
enumerated in Cls. (a) to (d) of that rule. 
The exercise of jurisdiction under that 
rule is, however, subject to the statutory 


proviso to that ride which is in the follow- 
ing terms; — 

‘'Provided that no action shall be taken 
under tiffs rule unless the allottee or the 
lessee, as the case may be, has been given 
a reasonable opportunity of being heard.” 

The requirements of the prordso are 
mandatory, _ Any order passed under 
Rule 102 without satisfying the require- 
ments of the proviso woiffd be without 
jurisdiction. The first contention of Mr. 
Jawanda, ^the learned counsel for the ap- 
pellants, is that the hearing afforded to 
the appellants at the appellate and rew- 
sional stages was no substitute for the 
hearing required to be afforded by the 
Managing Officer before passing an order 
under Rule 102, Counsel is no doubt sup- 
ported in this submission by an authorita- 
tive pronouncement of their Lordships of 
the Federal Court in Suraj Narain Anand 
V. North-V/est Frontier Province, AIR 
1942 FC 3. In that case it was held as 
foUovrs: — 

"In theory as well as in practice, there 
is a well-marked difference between a 
decision given by an officer who acts In 
the consciousness that he is primarily res- 
ponsible for the investigation and deci- 
sion of the case and the act of one who Is 
expected only to satisfy himself that 
another officer who had the primary res- 
ponsibility has properly dealt with the 
case. The distinction seems to us one of 
substance and is not merely formal or 
technical.” 

C. With the greatest respect to the 
learned Single Judge, we are unable to 
agree in the face of the abovementioned 
pronouncement of the Federal Court that 
the mandatory requirements of the pro- 
viso to Rule 102 could be said to have been 
satisfied by the hearing afforded to the 
appellants at the appellate and revisional 
stages. Moreover, in my opinion, the ori- 
ginal order of the Managing Officer which 
had been passed against a dead_ person 
was. in the nature of things, a nullity; and 
a nullity could not be made valid by its 
being upheld by the appellate or rewsional 
authorities. 

7. We also find great force in the se- 
cond submission of the learned counsel for 
the appellants. He has argued that the 
non-raising of a fundamental and juris- 
diclional point of this n.aturc before the 
departmental authorities is not an absolute 
bar to the matter being urged for the first 
time in writ proceedincs. A. point of law 
not rai-sed before the Indu.strial Tribunal 
was allowed to be raised bv th'^ir Lord- 
ships of the Supreme Court in an appeal 
by special leave against the av-.-iid of the 
Tribunal in Alembic Chemical Works Co. 
Ltd. V. The Workmen, AIR 1951 SC _ 647. 
on the ground that it arose on admitted 
farts. In Badri Pra-^ad v. .'.'rcr'rmal. AIR 
1959 SC 559, their Lordsh.ips of the 
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Supreme Court held that no Court can 
enforce as valid that which competent 
enactments have declared shall not be 
valid, nor is obedience to such an caiact- 
ment a thing from which a Court can ne 
dispensed by the consent of the parties, or 
by a failure to plead or to argue the point 
at the outset. Each case depends on its 
own facts in this respect. On the ad- 
mitted facts of this case, we are unable to 
hold ^at a patently invalid order should 
be allowed to hold the field merely be- 
cause a fatal defect therein was not plead- 
ed by the appellants in the departmental 
proceefings. 

8. Both the grounds on which relief 
was refused to the appellants by the learn- 
ed Single Judge having thus been found 
by us to be not sustainable on the facta of 
this case, the impugned order of the 
Managing Officer, dated March 29, 1963 
fAnnesnire 'A’), and the orders of the ap- 
pellate and revisional authorities uphold- 
ing the same have to be set aside as being 
violative of the statutory proviso to R- 102 
and we accordingly quash the same. 

9. In the view we have taken of the 
main pomt canvassed before us on behalf 
of the appellants, it is really not necessary 
to go into the second point relating to the 
nght claimed by the appellants to pur- 
chase any area which may ultimately be 
found to be with them in excess of their 
entitlement In fairness to the learned 
counsel for the appellants, It may be 
noticed that he wanted to argue on the 
basis of a Single Bench judgment of this 
Court in Ram Singh v. The Chief Settle- 
ment Conmir. (Ru^) Punjab. ILR (1969) 
1 Puni and Har^'ana 554, that his clients 
have a legal r^ht to acquire such land by 
purchase. As observed by the learned 
Single Judge these matters have to be 
raised before the appropriate departmen- 
tal authorities to whom the appellants 
shall have to apply for permission to pur- 
chase the excess area, if any, v/hich may 
ultimately be found to be with them. 

10. For the foregoing reasons this ap- 
peal is allowed though without any order 
as to costs; the orders of the Manaifing 
Officer, the appellate authority and the 
Chief Settlement Commissioner, are set 
aside, and it is left open to the appropriate 
Managing Officer to take up. if necessary, 
the question of determination and cancel- 
lation of any area allotted to the appel- 
lants in excess of their entitlement after 
giving due notice and adequate opportuni- 
ty to the appellants to show cause against 
the proposed action in accordance with 
law. 

BIEHAR SINGH, C. J. t 11. I agree. 

Appeal allowed. 
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D. K. MAHAJAN AND 
S, S. SANDHAWALIA. JJ. 

Sant Sadhu Singh and others. Peti- 
tioners V. The State of Punjab and ano- 
ther, Respondents. 

Civil Writ No. 2820 of 1969. D/-29-1- 
1970. 

(A) Constitution of India, Art. 246 — 
Subject matter of laws made by State 
Legislature — Punjab Co-operative Socie- 
ties (Amendment) Ordinance (1969) — 
Punjab Co-operative Societies (Amend- 
ment) Act (1969) — Act and Ordinance 
ere not a colourable exercise of power. 

(Para 2) 

(B) Constitution of India, Art. 31-A — 
Saving of laws for acquisition of estates 
etc. — Punjab Co-operative Societies (Am- 
endment) Ordinance (1969) — Punjab Co- 
operative Societies (Amendment) Act 
(1969) — Ordinance and Act are not riola- 
lu'c of Arts. 14 and 19, as being protect- 
ed by Art. 31-A. (Para 2) 

(C) Constitution of India, Art. 246 — 

Subject-matter of laws made by State 
Legislature — Stale Legislature has juris- 
diction to regulate functioning of co-opera- 
tlvc Sodelies csgaged in business of bank- 
ing by virtue of Entry No. 32 of List 2 of 
Scb. 7 — ^trics 43 and 45 of List 1 of 
Sch. 7 not attracted. (Para 13) 

(D) Constitution of India, Sch. 7, List L 
Entry 43 — Incorporation etc. — Co-opera- 
tive Societies doing banking business are 
taken out of Entry 43 of List 1 and deli- 
berately put In ^try 32 of List 2 — State 
Legislature is competent to regulate func- 
tioning of such Co-operative Societies. 

(Para 13) 

(E) Constitution of India, Scb. 7, Lbt 2, 
Entry 32 — Incorporation etc. — Co-opera- 
tive Societies doing banking busmess arc 
taken out of Entry 43 of List 1 and deli- 
berately put in Entry 32 of List 2 — State 
I^islalure is competent to regulate func- 
tioning of such Co-operative Societies. 

(Para 1^) 

(F) Civil P. C. (1908), Pre, — Interpre- 

tation of Statutes — Harmonious construc- 
tion — L^islative entries are to be har- 
moniously construed. AIR 1962 SC 1041. 
Eel. on. (Para 13) 

(G) Constitution of India, Sch. 7, List 1> 
Ijitry 43 — Incorporation etc. — On har- 
monious construction, business of banking 
falls within Entry No. 45 whereas corpora- 
tions and matters relating to them fall 
^rithin Entry No. 43 — Co-operative Socie- 
ties are excluded from its purview. 

(Para 13) 

(H) Constitution of India, Sch. 7, List 1, 
Entry 45 • — Banking — On harmonious 
construction, business of banking falls 
within Entry No. 45, whereas Corporations 
and matters relating to them fall within 
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Entry No. 43 — Co-operative Societies are 
excluded from its purview. - (Para 13) 

(I) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Legislative entries — 
[Words used therein must receive widest 
interpretation. AIR 1963 SC 703 & AIR 
1965 SC 1387 & AIR 1941 FC 16, Rel. on. 

(Para 11) 


(J) Co-operative Societies — Punjab 
Co-operative Societies (Amendment) Ordi- 
nance (1969), Pre. — Punjab Co-operative 
Societies • (Amendment) Act (1969), Pre. — 
Ordinance and Act are constitutionally 
valid. (Paras 2, 13) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 1387 (V 52) = 
(1965) 2 SCR 355. Banarasi D^s 
V. Wealth Tax OfBcer, Special 
Circle, Meerut - 

(1963) AIR 1963 SC 703 (V 50) = 
1963 Supp (1) SCR 112. Gujarat 
University, Ahmedabad v. Krishna 
Rangnath Mudholkar 

(1962) AIR 1962 SC 458 (V 49) = 
1962 Supp (1) SCR 156. Board of 
Trustees Ayurvedic and Unanx 

■ Tibia College Delhi v. State of 
Delhi 

(1962) AIR 1962 SC 1044 (V 49) = 
(1964) 1 SCR 19. Calcutta Gas Co. 
(Proprietary) Ltd. v. State of West 
Bengal 

(1945) AIR 1945 FC 7 (V 32) = 

ILR (1945) Kar FC 25. Banlr of 
Commerce Ltd., Khulna v. Nripendra 


Nath Datta 

(1941) AIR 1941 FC 16 (V 28) = 
1940 FCR 110, United Provmces 
V. Mst. Atiqa Begum 


11 

10 

7 

112 

3 

11 


Kuldip Singh with R. S. Moon^a, for 
Petitioners; Mela Ram Sharma, Deputy 
Advocate-General. I (Punjab) rvith Rtohm- 
der Pal Singh, GiU. Asst. Advocate-Gene- 
ral (Punjab), for Respondents. . 

D. K. MAHAJAN, J. This order will 
dispose of Civil Writ Petitions No. 

2858. 3090 and 3091 of 1969. The peti- 
tioners are mainly Directors of the t-o- 
operative Banks and have filed the pr^ 
sent petitions under Articles 226 and 227 
of the Constitution of India, to challenge 
the vires of Punjab Co-operative Societies 
(Amendment) Ordinance, 1969 (Ordinance 
No. 10 of 1969) which Ordinance has later 
on been made Law (Punjab Co-opemtive 
Societies (Amendment) Act, 1969) (Fun- 
jab Act 25 of 1969). Sections Nos. 4. (, 
10 and 11 of the Ordnance and no\v Sec- 
tions Nos. 4, 6, 9 and 10 of the Act. are 
being challenged in these petitions, rn 
main grounds of attack which were argu- 
ed before us are: — 


(1) That the Punjab Legislature is not 
competent to make Law pertairun^ 
to Banldng Corporations. Co-opera- 
tive Societies doing banking busi- 
ness are Banking Corporations 
1970 P. & H./34 Xn G— 46 


and, therefore, the Amending Ordi- 
nance and the Amending Act, which 
have replaced it, are ultra vires the 
Constitution so far as the Banking 
Co-operative Societies are concern- 
ed. 

(2) That the exercise of the power by 
the State Legislature in enacting the 
Amending Act and the promulga- 
tion of the Ordinance by the 
Governor are a colourable exercise 
of power so far as the Banking Co- 
operative Societies are concerned. 

(3) That the Ordinance as well as the 
Amending Act are violative of Arti- 
cles 14 and 19 of the Constitution 
of India. 


2. It may be mentioned that only the 
first ground of attack was really pressed. 
The two grounds of attack have been 
merely stated to be rejected. We have 
been unable to see how the Act or 
the Ordinance are a colourable exercise 
of power, whereas the complete ansiver 
to the 3rd ground of attack is furnished by 
Art. 31-A of the Constitution of Incfia. 
Therefore, we only propose to deal with 
the facts of Cml Writ Petition No. 2820 
of 1969 in order to bring out the con- 
troversy pertaining to the first ground. It 
is conceded that whatever our decision is 
in this petition it will conclude the other 
three petitions. We have not thought it 
necessary to advert to the facts of the 
remaining three petitions. 


3. In Civil Writ No. 2820 of 1969, the 
letitioners are the Directors of Central 
lo-operative Bank Ltd., Ropar — herein- 
ifter caUed the Banin This Bank was re- 
nstered under the Punjab Co-operatic 
Societies Act. 1961. Petitioners Nos. 1, 2 
1 & 5. namely. Sant Sadhu Singh, S. Jagir 
iingh, S. Gurdev Singh & S. Sarwan Singh 
•espectively, v/ere elected Directors of the 
Bank in an election held on the 9th of 
1969 They were elected unopposed. Peti- 
ioner No. 3, Dr. Roy Bikram Chand, ivas 
fiected unopposed on the 13th of August, 
L968 whereas petitioner No. 6, b. ivaram 
5ingh. was elected as a Director of the 
Bank on the 27th of September. 1960 Ac- 
'ording to the bye-laws of the Bank the 
Board of Directors is elected for a penod 
Df three years and l/3rd of tlie Directors 
retire annually in rotation. Tlie Banlc was 
established in the year 1927 with a nomi- 
nal capital Its present working capital 
“over two crores. The Punjab Go vern- 
Lnt have also subscribed to the share 
lapital of the Banl: to tlie eictent of about 
20 lacs. It has also nominated three 
Directors as members of the Bi^rri cd 
Directors under Section 26 of the 
Co-operative Societies Act, 1961. It !-• 
claimed that by reason of the Ordinance 
and the Amending Ack the rights and 
powers of the share-holders in managing 
the co-operative Banks have been consi- 
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derablv curtailed and the Registrar of the 
Co-operative Societies has taken over com- 
pletely the control of the Societies. It is 
also averred that the reason for the Ordi- 
nance and the Amending Act is to deprive 
the control which was with the Congress 
Party and make it over to the Akali 
Party. 

4. Reverting to the mam ground of 
attack, namely, that the Punjab Legis- 
lature has no power to enact a Law per- 
taining to Co-operative Societies doing 
Banking business, it is not disputed that 
the Ordinance as well as the Amending 
Act are fully within the competence of 
the State Legislature so far as the other 
co-operative Societies (i e Societies pot 
engaged in Banking business) are concern- 
ed. In order to appreciate the contentions 
that have been advanced by the learned 
counsel for the petitioners, it will be pro- 
per to refer to Schedule VII. list I. 
Entries Nos 43. 44 and 45. List II. Entry 
No 32 These entries are reproduced 
below for facility of reference. 

"List I 

Entry No 43 Incorporation, regulation 
and winding up of trading corporations, 
including bankmg. insurance and fmanOAl 
corporations but not including co-operative 
soaeties 

No 44 Incorporation, regulation and 
winding up of corporations, whether trad- 
ing or not. with obiects not confined to one 
State, but not mcludmg universities. 

No 45 Banking. 

"List II 

Entry No 32 Incorporation, regulation 
and winding up of corporations, other than 
those specified in List I. and universities: 
unincorporated trading, literary, scientific, 
religious and other societies and associa- 
tions, co-operative societies ” 

5. On the basis of these entries the 
argument of the learned counsel for the 
petitioners is that entry No 43 clearly con- 
fers the power of regulation of Corpora- 
tions including Corporations doing bank- 
ing bu'.ntss m the Central Parliament 
arc! oiilv those Co-operative Societies are 
excluded hum entry No 43 which are not 
doing the business of banking This fact, 
according to the learned counsel, finds 
further support if entry No 32. List II is 
taken into consideration. That entry only 
brings those Corporations within the pur- 
view of the legislative power of the State 
Legislature which are not specified in 
Lift I As Banking Corporations are speci- 
fied in List I. Entry No 43. any legisla- 
tion pertaining to banking, necessarily 
falls within the ambit of List 1. regarding 
which only the Central Parbament can 
legislate It is also urged that m view of 
entry No 45 List I any legislation which 
affects banking would have to be under- 
taken by the Central Parliament and it 
will not be within the competence of State 


Legislature to legislate about matters per- 
taining to banking. 

6. So far as the State counsel is con- 
cerned. his contention is that no matter 
what business the Co-operative Societies 
are doing including the banking business, 
they were specifically taken out from 
entry No. 43, List I and are put in List II, 
^try No 32 Therefore, the State Legis- 
lature has full powers to legislate about 
CP-operative Societies irrespective of the 
fact whether they are domg banking busi- 
ness or not. 

7. It is common ground that Co- 
operative Societies are Corporations. 
Tills has been conceded by the learned 
counsel representing both the parties in 
view of Supreme Court decision in Board 
of Trustees. Ayurvedic and Unani Tibia 
College. Delhi v State of Delhi (New 
Delhi Administration). AIR 1962 SC 458, 
that a Co-operative Society is a Corpora- 
tion and we have, therefore, proceeded on 
that basis 

8. Before proceeding to deal ivith the 
respective contentions of the learned coun- 
sel for the parties, it may be mentioned 
that any legislation regarding the banJang 
business as such can only be undertaken 
under entry No. 45. list I. whereas re- 
gulation of Corporations doing Business 
of Banking falls under entry No 43 But 
Co-operative Societies are excluded from 
this entry and have been put In entry 
No. 32. Ust II. Schedule VII. This Is also 
evident from the Banking Companies Act, 
as amended up to date, and the Resen^e 
Bank of India Act. The Co-operative 
Societies doing banking business are put 
on par so far as entry No 45, list I u 
concerned, with other banking institu- 
tions. While construing entry No. 45. the 
Federal Court of India in Bank of Com- 
merce. Ltd . Khulna v. Nripendra Nath 
Datta. AIR 1945 FC 7. observed as 
folloivs : — 

"On a reasonable construction, the entry 
must be limited to laws which affect the 
conduct oi the business of banks Qua 
banks.” 

Their Lordships were considering ent^ 
No. 38. List I of the Government of India 
Act. 1935, which is in these terms: — 

"Banking, that is to say. the conduct 
of banking business by corporations other 
than corporations owned or controlled by 
a Federated State and carrying on busi- 
ness only wnthin that State.” 

9. This entry more or less corresponds 
to entry No. 45 in List I, Schedule VII of 
the Constitution of India. The entry cor- 
responding to entries Noa 43 and 44 in 
ijst 1. Schedule VII of the Constitution 
of India is entry No. 33 in Ust I of the 
Government of India Act, 1935. Entry 
No. 33 is in the following terms : — 

"Corporations, that is to say. the Incor- 
poration. regulation and winding-up of 



1970 


Sadhu Singh v. State (D. K. Mahajan J.) [Prs. 9-13] P. & H. 531 


trading corporations, including banking, 
insurance and financial corporations, but 
not including corporations o^vned or con- 
trolled by a Federated State and carrs*- 
ing on business .only within that State or 
co-operative societies, and of corporations 
whether trading or not, with obiects not 
confined to one unit.” 

10. Their Lordships of the Supreme 
Court in Guiarat University, Ahmedabad 
V. Krishna Rangnath Lludholkar, 1963 
Supp (11 SCR 112 at page Ml = (AIR 
1963 SC 703 at page 716), in the matter of 
construction of entries in Schedule VII 
observed : — 

"Item No. 66 is a legislative head and 
in interpreting it, unless it is expressly or 
of necessity found conditional bv the 
words used therein, a narrow or restrict- 
ed interpretation will not be put upon the 
generality of the words. Power to legis- 
late on a subject should normally be 
held to extend to all ancillary or subsidi- 
ary matters which can fairly and reason- 
ably be said to be comprehended in' that 
subject.” 

11. In Banarasi Dass v. The Wealth 
Tax Officer. Special Circle, Meerut, AIR 
1965 SC 1387, their Lordsliips of the 
Supreme Court relying on United Pro- 
\dnces v. Mst. Atiqa Begum, AIR 1941 FC 
16, observed that the relevant words used 
in the entries of the Seventh Schedule 
must receive the widest interpretation. It 
was also observed: — 

"Another rule of construction %vhich is 
also well established Ls that it may not be 
reasonable to import any limitation in in- 
terpreting a particular Entry in the List 
by comparing the said Entrs’- or contrast- 
ing it with any other Entry in that very 
List. Wliile the Court is determining the 
scope of the area covered by a particular 
Entry, the Court must interpret the re- 
levant words in the Entrs' in a natural 
way and give the said words the widest 
interoretation. Wliat the Entries purport 
to do is to describe the area of legLslative 
competence of the different legislative 
bodies, and so, it would be unreasonable 
to approach the ta.'^k of interpretation in 
a narro-w or restrictive manner.” 

12. In Calcutta Gas Co. (Proprietary) 
Ltd. V. State of We.'i. Bengal, AIR 1962 
SC lOl'l. their Lordships, while reiterating 
tlie earlier propositions, observed: — 

"But some of the entries in the dif- 
ferent list.s or in the same list mav overlap 
and romefimos may also appear to_ be in 
direct conHif'! with each other. It is then 
the dutv of the Court to reconcile the en- 
tries and bring about Ijarmony between 
them. The underlying principle in such 
cases is that a general power ought not to 
be so co.n.strued as to mal:e a nullitv of a 
particular power conferred by the mme 
Con':titnlion and operating in the same 
field, when by reading the former in a 


more restricted sense effect can be given 
to the latter in its ordinary and natural 
meaning. Thus, every attempt should be 
rnade to harmonise the apparently con- 
flicting entries not only of different Lists 
but also of the same List and to reiect 
that construction which will rob one of 
the entries of its entire content and make 
it nugatory.” 

13. Keeping in view these principles, 
the meaning and scope of entiw No 43 
has to be ascertained. The contention of 
the learned counsel for the petitioners is 
that the various provisions in the Ordin- 
ance. which has been replaced by the 
Amending Act. impinge on t’^e h”Ht^oc<; 
of banking ina'^much as the entire control 
of the management is more or less vested 
with the Registrar and the right of the 
shareholders to elect their repre.sentatives 
has been taken away. This is so. It is evi- 
dent that entry No. 43 and entry No. 45, 
relate to different heads of legi.riation.) 
"V^Tiereas entry No. 45 gives the power to 
the Central Legislature to legi.slate qua 
banking business, entry No. 43. on the 
other hand, gives power to the Central 
Legislature to legi.slate regarding corpora- 
tions. It is immaterial whether those Cor- 
porations were doing the banking busi- 
ness or not. In other words. Central 
Legislature is competent to legislate vdth 
regard to Corporations engaged in the 
business of banldng, in view of entry 
No. 43. List I. But so far as the Co-opera- 
tive Societies are concerned, they were 
taken out of the ambit of entry No. 43 and 
put in entry No. 32. List II. The word 
[regulation’ in entry No. 43 is of a wide 
import and would include how a Co- 
operative Society is to work. In other 
vrords. it will include the con.stitution of 
a Co-operative Society and any matter re- 
lating to its constitution would natumlly 
be the subiect-matter of legislation by the 
State Legislature. 

In a broad sense, the controlling of the 
worldng of a Society doing banldng busi- 
ness will in some measure concern the 
business of banking and thus may bring if 
within the ambit of entry No. 45, Li.st I. 
Thus there would be some overlapping. 
But in order to give a harmonious con- 
struction to both the entries. Nos. 43 and 
44. it must be 'held that only businc.-^s of 
banking as such falls within tlie ambit of 
entry No. 45; w-hereas the incorporation 
of the Corporations and other matters re- 
lating to them fall within the ambit of 
entry No. 43. Therefore, the constitution 
of the Societies and their working would 
have fallen within the ambit of entry 
No. 43 but for the fact that Co-opomti\'e 
Societies arc excluded from its purriew. 
Tile very fact that in entrv^ No. 43, Cor- 
porations engaged in the businr-,'-? of bank-! 
ing are specifically mentioned, it clearly! 
follows that Co-operative Socir-lic.s doing 
that business were taken out of e.ntry) 
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(1933) AIR 1933 Lah 35 fV 20) 

34 Cri LJ 45. Naear Sinfih v. Em- 
peror 


No. 43. list I. and deliberately put In 
entry No. 32. list IL In view of the dear 
wording of the two entries, I am unable to 
agree with the contention of the learned 
counsel for the petitioners, that the State 
Legislature has no jurisdiction to r«julate 
the functioning of ^e Co-operative Socie- 
ties engaged in the business of BankinR. 

14. For the reasons recorded above, 
these petitions fail and are disrtussed. 
There will be no order as to costs. 

S. S. SANDHAWALIA, J.5— 15. I 
agree. 

Petitions dismused. 
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FULL BENCH 

HAEBANS SINGH, JINDRA LAL AND 
A D KOSHAL, JJ 
State. Appellant v. Chand Singh Mit 
Singh, and another. Respondents 
Criminal Appeal No 943 of 1966. D/- 
19-3-1970. Decided by Full Bench on 
order of reference made by Jindra Lai 
and A. D. KoshaL JJ.. D/- 30-1-1969 
Penal Code (1850), S. 337 — 'TJscs 
deadly weapon”— There must be overt act 
in relation vrith weapon involving more 
than mere wearing or carrying it, even 
though such wearing or carrying may 
be for the porpose of overawing others. 
(Per majority. Jindra Lai, J, Contra). Cri- 
minal Apped No. 1087 of 1068. D/-3-6- 
1058 (Punj) & AIR 1932 Oudh 103. Ap- 
proved; AIR 1952 Vind Pra 42. Rcl. on; 
(1912) 13 Cri LJ 2G7 Oow Cur); AHl 1933 
Lah 35 & AIR 1020 Sind 150, Dissented 
from; AIR 1332 Oudh 103 £; AIR 1341 Mad 
718 & AIR 1956 Bom 353 & AIR 1934 Lah 
522, Distinguished. (Para 9) 

Cases Referred: Chronological Paras 

(1963) Criminal Appeal No. 10S7 of 
1966. D/-3-6-1963 (Punj), State v. 

Puran Singh 1. 2. 4, 6. 8 

(1964) 66 Pun LR 173, Shiv Nararn 
V. State 8 

(1956) AIR 1956 Bom 353 (V 43) =» 

1956 Cri LJ 700, Govind Dipaji 
More V. State 1. 8. 14 

(1952) Am 1952 \Tn Pra 42 (V 39) 

= 1952 Cii LJ 9SG. Kartar Singh 
V. State of Vindhya Pradesh 6 

(1941) AIR 1941 Mad 703 (V 28) =: 

42 Cri LJ 824. In re Somanna I 

(1941) AIR 1941 Mad 718 (V 23) 

. 42 Cri LJ 863. Public Prosecutor 
V. Naeappan Servai 8 

(1938) Am 1938 Mad 477 (V 25) =■ 

39 Cri LJ 323, In re Thevar 
Servai 8 

(1934) Am 1934 Lah 522 (V 21) =* 

35 Pun LR 555 = 36 Cri LJ 253, 

Inder Singh v. Emperor I. 8 


(1932) AIR 1932 Oudh 103 (V 19) = 

33 Cri LJ 920. Chandra Nath v. 
Emperor 1. 5. S 

(1920) AIR 1926 Sind 150 (V 13) “ 

27 Cri LJ 33-1, Nazar Shah v. 
Emperor 1, 8 

(1912) 13 Cri LJ 267 == 6 Low Bur 
41. Nga I V. Emperor 7, 8. 34 

D. D Jain, for Advocate-General, Pun- 
jab. for Appellant; Amar Dutt as Amicus 
Cu^e. for Respondents. 

KOSHAL. J. Section 397 of the 
Indian Penal Code reads; 

"If, at the time of committing robbery 
or dacoitv'. the offender uses any deadly 
weapon, or causes grievous hurt to any 
person, or attempts to cause death or gri- 
evous hurt to any person, the imprison- 
ment with which such offender shall be 
punished shall not be less than seven 
years." 

The question referred to the Full Bench' 
Involves the interpretation of the word 
"uses” occurring In the section and hM 
arisen thus. Cbend Singh, Nazir Singh 
and Gurdev Singh were jointly tried by 
Shri Ban%yari Lai Singal. Additional Ses- 
sions Judge. Bhatinda, for an offence under 
Section 397 of the Indian Penal Code. The 
case for the prosecution was that on the 
22nd of February. 1965. they waylaid cer- 
tain residents of village Kalian Sukha In 
Police Station Natbana while armed with 
a pistol, a gandasa and a gandhali res^c- 
tivcly and after Chand Smgh accused had 
given a threat to the victims that he %vould 
shoot them if they made any noise, the 
victims were robbed. No allegation waa 
however, made that any of the accused 
levelled or brandished his weapon at the 
victims or otherwise handled it. apart from 
having it on his person during the course 
of the robbery. The learned Additional 
Sessions Judge foimd the case against 
Gurdev Singh to be doubtful and acquitted 
him. In respect of the two other accused 
be held: 

'Tn this case there Is no evidence that 
Modan Singh, Gurdial Kaur or Hamir 
Kaur were given any injuries by the ac- 
cused. There is no evidence either that 
the accused used the deadly weapons at 
the time of the occurrence nor there is 
evidence that they attempted to cause 
death or grievous hurt to the aforesaid 
witnesses. In this case the accused put 
the witnesses Modan Singh, Gurdial Kaur 
and Hamir Kaur in fear of causing injuries 
to them when they removed their orna- 
inents. The accused committed ertortion 
by putting the aforesaid persons in fear 
of death and hurt and wrongfully restrain- 
ed Modan Singh. In these drcurnstances 
1 am of the view that both the accused 
Oiand Singh and Nazir Singh arc proved 
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miilty under Section 392, Indian Penal 
Code. I consequently convict both the ac- 
cused under this sectioQ.” 

Being dissatisfied with the acquittal of 
Chand Singh and Nazir Singh under Sec- 
tion 397 of the Indian Penal Code, the 
State preferred to this Court Criminal Ap- 
peal No. 943 of 1966 which came up for 
hearing before a Division Bench consist- 
ing of my learned brother Jindra Lai, J. 
and mysell On the authority of Nagar 
Singh V. Emperor, AIR 1933 Lah 35. 
Chandra Nath v. Emperor, AIR 1932 Oudh 
103, Inder Singh v. Emperor, AIR 1934 
Lah 522 = 35 Pun LR 555, In re Somanna, 
AIR 1941 Mad 700 and Govind Dipaji More 
V. State, AIR 1956 Bom 353, it was con- 
tended before the Division Bench that the 
xvords "uses anv deadly weapon” occur- 
ring in Section 397 of the Code should be 
construed in a wide sense so as to include 
not merely acts of cutting, stabbing and 
shooting, etc as the case may be, but also 
of carrying a deadly weapon for the pur- 
pose of overawing thg person robbed so 
that if the offender merely armed himself 
with a deadly weapon during the course 
of a robbery and did not perform any 
further act in re.spect of it, his case would 
be covered by the provisions of Sec. 397. 
All the cases above mentioned with the 
exception of AIR 1933 Lah 35 as well as 
Nazar Shah v. Emperor. AIR 1926 Sind 
150, were, however, distinguished by me 
as a member of another Division Bench 
consisting of Sodhi J. and myself in State 
V. Puran Singh Criminal Appeal No. 1087 
of 1966, D/-3-6-1968 (Punj) wth the 
foUov/ing obsen'atiofts: — 

"We are afraid, however, that none of 
these authorities supports the case of the 
State inasmuch as in every one of them 
the weapon in question was actually hand- 
led by the culprit concerned in such a 
manner as to cause an apprehension in the 
mind of the victim that he rvould be 
subiected to its actual operation if he 
did not submit to the demand of the 
offender. In the Sind authority an actual 
blow with the handle of the weapon was 
inflicted on tlie victim. In each of the 
Bombay & Madras cases, the wctim was 
relieved of property 'at the point of imife’. 
In the case from Lahore a gun w^as the 
W'eapon in question and v;as_ fired in the 
air, obviously to scare the wctim and to 
make the threat given by the offender 
fully effective. In the Oudh case the 
victim was robbed at the point of a revol- 
ver. The facts of the instant case are 
materially different in so far as there is 
no allegation that the gun and the gan- 
dasa. with which Puran Singh and Ajmer 
Singh were respectively armed, were so 
much as moved from the position ■which 
they occupied with respect to the bodies 
of their holders. If either of these wea- 
pons had been pointed or brandished at 
any of the wetims, such act of the offen- 


der may have been construed as a user of 
the weapon but we have not been sho'wn 
any authority la-ying dovm that mere pos- 
session of a weapon during robbery 
amounts to its user within the meaning 
of Section 397 of the Indian Penal Code. 
Nor can we otherwise agree -with the con- 
tention put forward on behalf of the 
State as. in the absence of a special defini- 
tion, the word 'uses’ occurring in Sec- 
tion 397 of the Indian Penal Code must 
be given its ordinary dictionary meanmg 
which, admittedly, would not embrace 
mere possession.” 

It was further observed by me then : — 

"This -view gains support also from the 
language of Section 398 of the Indian 
Penal Code in which the word 'possession’ 
has been employed in relation to an at- 
tempt to commit robbery. That section 
states : — 

"If, at the time of attempting to commit 
robbery or dacoity. the offender is armed 
with any deadly weapon, the imprison- 
ment with which such offender shall be 
punished shall not be less than seven 
years.” 

"It is ob-yious that the Legislature 
intended to differentiate behveen mere 
possession and actual user of a weapon 
during the course of a robbery. Had it 
been otherwise, as is contended by the 
learned counsel for the State, the word 
'possession’ would have occurred in Sec- 
tion 397 as it occurs in the next succeed- 
ing section. We have no hesitation, there- 
fore, in repelling the contention raised on 
behalf of the State.” 

{It may be pointed out here that in 
these observations the mention at two 
places of the word "possession” is obvious- 
ly due to a slip, a reference ha-ving really 
been intended at both the places to the 
word "armed”). 

The State appeal in Criminal Appeal 
No. 1087 of 1966, D/-3-6-1968 (Punj) was, 
therefore, dismissed. 

Although Criminal Appeal No. 1087 of 
1966, D/-3-G-19G8 fPunj) was the only 
Dhdsion Bench authority of this Court 
brought to OTU- notice at the hearing of 
Criminal Appeal No. 943 of 1966, we were 
of the opinion that in view of the impor- 
tance of the question it should be finally 
decided by a larger Bendi and that is how 
it was referred to a Full Bench. 

2. Arguments have been addressed to 
us at length by Shri D. D, Jain, on behalf 
of the State and Shii Am.ar Datt appear- 
ing amicus curiae for the respondents. 
After giving ray most amdous considera- 
tion to the same, I have come to the con- 
clusion that tl:e "view cjrpressed by me in 
Criminal Appeal No. 1087 of 19GG, D/- 
3-6-19G8 (Punj) (supra) is correct. 

3. For a proper discussion of the .sub- 
ject, the prowsions of Sections 392, 393, 
394 and 398 may al.so be set out here In 
extenso; 
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"392. \Vhoever commits robbery shall 
be punished with rigorous imprisonment 
for a term which rray extend to ten years, 
and shall also be liable to fine, and. if the 
robbery be committed on the highway 
between sunset and sunrise, the impnson- 
ment may be extended to fourteen years ” 
"393 Whoever attempts to commit 
robbery shall be punished with rigorous 
imprisonment for a term which may ex- 
tend to seven years, and shall also be 
liable to fine " 

"394 If any person, in committing or 
in attempting to corrmit robbery, voluti- 
tanly causes bur* .'■uch person and any 
othe' D‘ r'on lo’ntlv coneemid in commit- 
ting or atten pting to commit such 
robbery shall bo punished with imprison- 
ment for life 01 with rigorous imprison- 
ment for a term which may extend to ten 
years, and shall also be liable to fine " 
"353 If. at the Pme of attempting to 
commit robbery or dacoitv, the oflendcr 
is armed with anv deadly weapon, the »m- 
prisonment with which such offender shall 
be punished shall not be less than seven 
years ” 

It would be seen that Section 392 pre- 
scribes the DUn'shirent for simple rob^rv 
and Section 393 for a simple attemert to 
commit robbery. Section 394 deals with 
slightly aggravated forms of the offences 
mentioned m SeeOcn.s 392 and 393 while 
Sections 397 and S9C cover cases of still 
more aggravated forms of robbery and an 
attempt to commit it respectively and pre- 
scribe a minimum punishment of rigorous 
imprisonment fo' seven years. On behalf 
of the State.' it Is pointed out that If the 
word 'uses’ as occutring in Section 397 is 
not given a very wide meaning so as to 
Include the act of being armed for the 
purpose of overawing, the anomaly would 
follow that while in the case of a mere 
attempt to commit a robbery, the fact that 
the offender is armed with a dead^ 
weapon would attract the minimum 
punishment provided for in Section 398, 
the case of a completed offence of robbery 
by the same offender would fall only 
v.ithin the ambit of the general Sec. 392 
which deals with simple robbery, and not 
under Section 397. The anomaly would 
no doubt be there but it appears to me 
that on a pioper construction of Sec. 397 
the wider meaning cannot be given to the 
word "uses”. 

4. In Criminal Appeal No 1087 of 1966, 
D/-3-6-19C8 (Punjl (supral I had occasion 
to point out that in the absence of a special 
definition, the word "uses” occurring in 
Section 397 muff be given its ordinary 
dictionary meaninr which, admittedly, 
would not embrace mere possession. Ho.v- 
ever, a display of an arm calculated to 
overawe others would be something more 
than mere possession and may well be 
covered by the ordinary dictionary mean- 
ing of the word "use”. Webster’s Thltd 


New International Dictionary gives, inter 
alia, the following meanings of the verb 
"use”: 

"* • • • to put into action or ser- 
vice: have recourse to or enjoyment of: 
Employ • • • * to carry out a purpose 

or action by means of: make instrumental 
to an end or process' apply to advantage: 
turn to account. Utilize • • • 
According to Corpus Juris Secundum 
(Volume XCI-pp. 518-5191 the verb "to 
use” is variously defined as: 

"to employ, to employ for any purpose: 
to employ for the attainment of some pur- 
pose or end; to avail one’s self of: to con- 
vert to one's service; to put to one’s use 
or benefit, to employ for the accomplish- 
ment of a purpose to derive service from; 
to use so as to derive service therefrom; 
to put into service or make use ot to out 
to a purpose; to turn to account.” 

It carmot thus be Said that when an of- 
fender wears arms so as to overawe 
others, he does not, in a wide sense of the 
word, "use” them. The word has. how- 
ever. to be construed in reference to the 
context m which it appears so that the 
language employed in the succeeding Sec- 
tion 398 becomes important. That section 
employs the term "armed" which again 
must be given its dictionary meaning in 
the absence of a special definition. Ac- 
cording to Webster’s Third New Interna- 
tional D)clionar\-. ’’armed” means, inter 
alia, furnished with weapons of offence or 
defence. If this meaning is adopted for 
the interpretation of Section 898, an of- 
fender. who has on his person, whether 
displayed or concealed, a deadly weatxm. 
at the time of attempting to commit 
robbery or dacoity would be liable to 
punishment under the section. It may be 
debatable whether the section at all ap- 
plies to a case of concealed arms but there 
can be no doubt that a display of an arm 
by an offender attempting to commit 
robbery would fall within the ambit of 
the section. And if the interpretation put 
on the word "uses” occurring in Sec. 397 
is to be as wide as has been contended on 
behalf of the State, then the question 
would arise as to why the Legislature ad- 
opted two different words in two sections 
occurring in the same Chapter of the Co«le 
and following one another, to signify the 
same thing. ’The fact that the Leg^lature 
employed the word "uses” in Section 397 
and the word "armed” in Section 398 in- 
dicates unmistakably that the intention 
was to differentiate between the case of a 
person who merely carries a weapon and 
of one who makes a further use of it Had 
it been otherwise, the word "armed” 
would have been employed in S 397 as It 
was in Section 393 

5, For the construction that I have put 
on the word "uses”, support is available 
in AIR 1932 Oudh 103, cited by Shri Jain 
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himself and I may quote at length there- 
from; 

"This construction no doubt leads to 
this anomaly that whereas the legislature 
has prescribed a minimum pimishment of 
seven years in cases of an attempt to 
commit robbery by an offender who is 
armed with a deadly weapon, yet there is 
no such minimum punishment prescribed 
when the offence has been completed by 
the same offender. In the latter case 
where the offender is armed with a deadly 
weapon but has not used it, he can be 
dealt with only under Section 392 and it 
is possible for him to get off with a smaller 
punishment than if he had stopped short 
of an attempt to commit the offence. I 
can only make note of this anomaly. It 
is for the legislature to remove it. But 
the' fact that such an anomaly arises can- 
not justify my interpreting Section 398 
against the clear language of the section 
so as to make it applicable to a case in 
which an offence of robbery or dacoity is 
an accomplished fact. However, I am of 
the opinion that as in cases where the of- 
fender is armed with a deadly weapon, the 
legislature has prescribed the minimum 
sentence of seven years for an offence of 
an attempt to commit robbery, it would 
not be proper to inflict a lesser punish- 
ment if the offender is found guilty of 
robbery. Section 392 provides that in 
cases of simple robbery the punishment 
may be for a term which may extend to 
ten years. It no doubt allows the Court 
discretion as regards the minimum punish- 
ment to be awarded but when the offence 
is attended with circumstances which 
would make the attempt to commit it 
punishable vyith the minimum sentence of 
seven years, it would not be a proper ex- 
ercise of discretion to award a lesser sen- 
tence when the offence has been accom- 
plished.” 

6. A similar view was taken in Kartar 
Singh V. State of Vindhya Pradesh, AIR 
1952 Vind Pra 42; 

"The mere fact of carrying a fire-arm 
or other deadly weapon will not attract 
Section 397, I. P. C. That section does 
not say 'carries or is armed with' but says 
'uses any deadly weapon, or causes 
grievous hurt or attempts to cau.se death 
or grievous hurl to any person’. The dis- 
tinction between 'using' and 'to be armed’ 
is a material distinction and has been o'o- 
serv'ed in the wording of Sections 397 and 
398. I. P. C. The latter section covers 
attempts only to commit dacoity or 
robbery when 'being armed’ is by itself 
sufficient. But if it is a case of com.mit- 
tirm robbery or dacoity the weapon has 
to be used or it should be an overt act, 
which amounts to attempting to cause 
death, or a grievous hurt, or of actually 
causing gricvou.s hurt.” 

I may make it clear here that I do not 
at all suggest that the weapon with which 


an offender is armed during a robbery or 
dacoity must be used for actually cutting, 
stabbing or shooting before he can be said 
to have "used” it. On the other hand, I 
am of the opinion that the word "uses” 
should be given the widest possible mean- 
ing subject to the limitation that it is not 
equated with the word "armed”. Iff this 
connection I pointed out in Criminal Ap- 
peal No. 1087 of 1966, D/-3-6-1968 (Punj) 
(supra): 

"If either of these weapons had been 
pointed or brandished at any of the 
victims, such act of the offender may have 
been construed as a user of the weapon 

* ♦ ♦ sle 

I would repeat this opinion here and say 
that if the offender levels, points or 
brandishes the weapon at his victim or 
does any other overt act in relation to it 
which act involves something more than 
mere wearing or carrying of the weapon, 
he would be deemed to have "used” the 
weapon within the meaning of S. 397. 

7. I may nofv deal with the authonties 
relied upon for the State. In Nga I v. Em- 
peror, (1912) 13 Cri LJ 267 (Low Bur), the 
appellant took a gaung baung from the 
complainant by overawing him vwth a 
dagger with which, however no stabbing 
was done and which was merely raised 
threateningly so as to compel the com- 
plainant to part with his property. Thus 
although the act of tlie appellant involved 
something more than mere carrying of the 
weapon for the puipose of overawing the 
person robbed, it was held that such a 
carrying would be covered by the term 
"uses” occurring in Section 397. At the 
time of admitting the appeal. Twomey, J. 
observed thus; 

"It may be argued that to 'use’ a stab- 
bing weapon is to stab some person with 
it, to 'use’ a cutting weapon is to cut some 
person \vith it, and to 'use’ a gun is to 
shoot at some person with it. According 
to this narrow interpretation, brandis.iing 
a dagger or levelling a gun at a man might 
be regarded as merely threatening to use 
or preparing to use it, not as actually using 
it. But it is not clear that the word 'use.s’ 
in Section 397 should be interpreted with 
such strictness. The very next Sec. 398 
imposes a minimum punishment of .seven 
years’ imprisonment on per.^on.s convicted 
of merely cariwing a deadly weapon when 
attempting to rob. It seems probable that 
the Legislature intended to imoose the 
same minimum where the robberv is 
actually completed. I am inclined to think, 
therefore, that the word 'u.ses’ in Sec- 
tion 397 should be construed in a ,vide 
sense so as to include not merely culling, 
stabbing, shooting (as the ca.se may be) 
but also carrying the weapon for the pur- 
pose of overavdng the person robbed. 

It is no doubt at first sight remarkable 
that wider language is employed in Sec- 
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tion 397 fuses anv deadly weapon*) than 
In Section 398 {’is aimed with any deadly 
weapon'). The explanation is apparently 
Jhat in attempted robberies, it is 
often difficult to prove any 'use' of the 
deadly weapon except the mere fact that 
the accused carried it. whereas In a fase 
of completed robbery it Generally hap- 
pens that the accused not only carries the 
deadly weapon but also overawes the per- 
son robbed or even stabs, cuts or shoots 
at him. 

The wider view of Section 397 is sup- 
ported by a passage in Maxwell’s Inter- 
pretation of Statutes. 4th Edition, page 
419: — 'If a man walks with a gun with 
intent to kill game, he 'uses’ the gun for 
that purpose without firing, withm the 
statute which makes using a gun with that 
intent penal’ En glish and American 
authorities are given for this interpreia- 
tion." 

The case was later derided by the learn- 
ed Judge as follows: 

'Tf the accused had merely attempted 
to take the complainant’s properly by 
overawing him with a dagger but (on'ing 
to infirmity of purpose on his own part 
or resistance on the part of the complai- 
nant) had not carried out his design, he 
would undoubtedly be liable to the mini- 
mum punishment provided in Sec. 393. 
The Legislature cannot have intended that 
if the criminal gpes a step farther and 
actually accomplishes his purpose, he 
should thereby establish a claim to more 
lenient treatment It cannot have been 
Intended that a criminal should be urged 
to complete his criminal purpose by the 
reflection that if he stops short at an 
attempt, he must get seven years, while if 
be completes the offence ho may get off 
with imprisonment for two or three 
yearn.” 

I have already conceded that the Inter- 
pretaUon adopted by me leads to an 
anomaly but then I cannot agree with the 
irieaiiaffi ti Vrie 

can beso stret^edastocover a case of 
mere carrying of arms nor do I think that 
Twomey. J, meant to place any such inter- 
pretation on the word. In view 'of the 
facts before him, I think he merely roe.int 
to say that the case with which he was 
dealing would be covered by Section 397 
even though the dagger had not been em- 
ployed for actual cutting or stabbing. I 
may further state with all respect to him 
that I do not see eye to eye with Hm in 
the explanation given by him for the 
employment of different language in the 
two sections, 397 and 398. Even if it 
be accepted that in cases of attempted 
robbery it is often difficult to prove any 
use of the deadly weapon except fte 
mere fact that the accused earned it while 
In cases of completed robbery it generally 
happens that the deadly weapon is not 
only carried but is employed to overawe 


the person robbed, it would be no reason 
for the employment by the legislature of 
different words in the two sections, if 
the meaning conveyed is the same. I 
may also point out that the language 
employed in Section 397 ("uses any dead- 
ly weapon”) is not wider as was assum- 
^ by Twomey J. but narrower than the 
one employed in Section 398 ("is armed 
with any deadly weapon”). 

The citation from Maxwell on Inter- 
pretation of Statutes (which is relied 
upon before us independently of (1912) 
13 Cri LJ 267 (Low Bur), and is repeated 
at p^e 270 of the 11th edition of the 
treatise also does not appear to advance 
the cause of the State as the case men- 
tioned therein was not one under Section 
397 of the Indian Penal Code which has 
to be interpreted in a special sense in 
view of the language employed in the 
succeeding section. Had the word 
"armed” not been employed in Section 
398. I would have had no difficulty in 
falling in line with Twomey, J. 

Another reason why I do not find my- 
self m agreement with Twomey. J. is 
that even if the widest possible meanly 
Is given to the word "uses”, the anomaly 
does not disappear, for. if a person at- 
tempts robbery wliile concealing a dead- 
ly weapon on his person, he would be 
liable to the minimum punishment pres- 
ented in Section 398 even though if he 
comnleted the robbery, his case woi^ 
etand covered not by Section 398 but by 
Section 392 uidess the word "anned”^ Is 
construed in a narrow sense as meaiung 
"armed ostentatiously”. 

8. 0912) 13 Cri LJ 267 (Low Bur) ap- 
pears to be the basic authority in support 
of the contention of Shri Jain and AIB 
1926 Sind 150, merely follows it. It may 
be stated, however, as was pointed out 
by me in Criminal Appeal No. 1087 of 
1966. D/- 3-6-1968 (Punj) that in ffie 
Sind case there was. an. anbial blow with 
the handle of the axe given by the of- 
fender to the victim of the robbery and 
it was in that view of the matter that 
the case was held to fall under Sec- 
tion 397. 

AIR 1932 Oudh 103, takes the same 
view of the matter as mine, al^ough it 
does lay down that it would be putting 
mudi too narrow an interpretation upon 
the words "uses any deadly weapon” 
occurring in Section 397 to say that a 
person does not use a revolver unless he 
fires it and that the words are wide 
enough to include a case in which the 
person levels his revolver against ano- 
ther person in order to overawe him. 
The case is no authority for the proposi- 
tion that merely because the offender is 
armed at the time of committing a rob- 
bery. he would be guilty of an offence 
under Section 397. 
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The same remarks apply to Public Pro- 
secutor V. Nagappan Servai, AIR 1941 
Mad 718. in which the weapon in ques- 
tion was a Imife with which hurt was 
caused to the victim, to AIR 1956 Bom 353. 
wherein the victim was deprived of cash 
at. the point of a knife and to AIR 1934 
Lah 522. in which th.e gun in question 
was fired in tire air to scare the victim. 
Incidentally I may mention that the 
authority last cited appears to support 
the view taken by me although it holds 
that Section 397 covers the case of a per- 
son who "displays a deadly weapon to 
frighten his victims or their neighbours 
or who makes use of any deadly weapon 
for other similar purposes”. One of the 
offenders in that case was armed with a 
kirpan. About him Jai Lah J. who de- 
cided the case observed: 

"The case of Na 2 ir Singh, however, 
does not appear to be covered by Sec- 
tion 397, Indian Penal Code, as it has not 
been establi.shed that he made any use of 
the kirpan.” 

Obviously by using the expression 
’'displays a deadly weapon to frighten his 
victims”, the learned Judge meant that 
the offender should perform some overt 
act in relation to the weapon carried by 
him, apart from the act of being merely 
armed with it 

In AIR 1933 Lah S5. Agha Haidar. J, 
relying on AIR 1926 Sind 150 (supra) held 
that a robber who was armed only vdth 
a dihavi at the time of the robbery would 
undoubtedly inspire his victim with fear 
and paralyse the latter’s power of resist- 
ance and that his case would fall within 
the ambit of Section 397. The judgment 
is a short one and I would respectfully 
differ from it for the reasons already 
stated. 

In In re Theval Servai, AIR 1938 Mad 
'477, the appellants were armed with aru- 
vals and in holding their case to fall 
within the nrovisions of Section 397 Hor- 
wiU, J. held : 

«* * * c inju- 

ries were caused by the aruvals: but it 
does not seem that the accused were 
merely in possession of aruvals. They 
held them in such a manner that P._ W. 2, 
who was compelled to give up the jewels, 
was fully aware that the accused were 
armed with these aruvals. If robbers so 
exhibit dangerous weapons as to intend 
that by their exhibition of them, the per- 
sons robbed or sought to be robbed are 
likely to be further intimidated and that 
the commission of robbery might be faci- 
litated the robbers can be punished under 
Section 397, although they did not actu- 
ally inflict blows v.dth these weapons. 
The application of Section 397 by the 
learned Assistant Sessions Judge was 
therefore correct.” 

It would appear, though it is not clear 
Erom the judgment, tliat the accused were 


not merely ostensibly armed with aruvals 
but made some further use of them in 
order to frighten their victims. If, how- 
ever, that was not the case, I would res- 
pectfully differ from the view taken by 
Horwill, J. for the reasons given above. ' 

The only other authority relied upon 
by Shri Jain is Shiv Narain v. State, 
(1964) 66 Pun LR 173. wherein Dua J. 
observed as follows: — 

"My attention has in -this connection 
been drawn to the language used in Sec- 
tion 398. Indian Penal Code, where the 
expression used is 'armed with any dead- 
ly weapon’ as against the expression 
"uses any deadly weapon” as used in Sec- 
tion 397. Prima facie the argument ap- 
pears to be attractive. There are, how- 
ever. decided cases where it has been 
held that the expression 'uses a deadly 
weapon’ includes the carrying of a wea- 
pon for the purpose of overawing the 
person robbed. The argument urged on 
behalf of the appellants even otherwise 
is unsubstantial on the present record, 
as, in the case in hand, the gims have 
been used and this evidence has not been 
criticised before me.” 

It is clear that no definite opinion on the 
interpretation of Section 397 was ex- 
pressed by Dua J. whose observations, 
even othervase, are obiter. 

9. In view of what I have said. I 
would answer the question referred to 
the Full Bench thus: 

The phrase "uses any deadly weapon" 
occurring in Section 397 of the Indian 
Penal Code means performs in relation to 
the deadly weapon an overt act involv- 
ing something more than merely wearing 
or carrying it. even though Such wearing 
or carrying may be for the purpose of 
overav/ing others. 

10. Before parting with this judgment 
I must express my appreciation of the 
assistance given to us by Shri Amar Datt, 
learned counsel for the respondents. He 
not only argued the point involved from 
various angles but did so ably and mlh 
lucidity. 

HAKBANS SINGH, J. : H. I agree. 

JINDRA LAL, J. : 12. I have had the 
benefit of perusing tire answer propo.sed 
to be given in this reference by my learn- 
ed brother. Koshal J.. with whom my 
learned brother, Harbans Singh. J., has 
agreed. I regret my inability to agree to 
that answer and give my reasons for the 
same. 

13. The question referred to the Full 
Bench involve.s the interpretation of the 
words "the offender uses any deadly wea- 
pon" occurring in Section 397, Indian 
Penal Code, whiclr is in the following 
terms; — 

"If, at the time of committing robbery 
or dacoitv', the offender uses any deadly 
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weaDon. or causes grievous hurt to any 
person, or attempts to cause death or 
grievous hurt to any person, the impri- 
sonment with which such offender shall 
be punished shall not be less than seven 
years ” 

14. I have no difficulty in coming to 
the conclusion that in the present case 
the accused had used their deadly wa- 
pons for the commission of the crime. 
My learned brother. Koshal J . has set 
out in his answer the mearung given to 
the word 'use' in Webster’s Third New 
International Dictionary as under; — 

to out into action or service have re- 
course to or enio\ merit of; employ * 

to carry out a purpose or action by 
means of make instrumental to an end 
or process apply to advantage turn to 
account utilize ' * • • * ” 

Koshal J has also noticed the definition 
of the words "to use” in Corpus Juris 
Secundum (Volume XCI-pp as 

under — 

"to employ, to employ for anv purpose; 
to employ for the attainment of some 
purpose or end, to avail one's self of; to 
convert to one's service, to put to one’s 
use or benefit, to employ for the accom- 
plishment of a purpose, to derive service 
from, to use so as to derive service there- 
irom, to put into service or make use of. 
to put to a purpose, to turn to account” 

In mv wew, therefore, the word "uses” 
in the context must mean making use of 
for the commission of an offence under 
Section 397, Indian Penal Code. I would 
follow with respect the meaning given 
to the word "u^es” in Section SS"?. Indian 
Penal Code, by a Division Bench of the 
Bombay High Court in AIR 1956 Bom 
353 A perusal of that judgment shows 
that the accused entered a shop with an 
open knife in his hand and at the point 
of the knife he demanded a sum of Rs 40 
from one Umedmal, Umedcnal derued 
that he had any money but the accused 
showed the knife to Umedmal with one 
hand and with the other hand parked up 
a currency note of Rs 5 from the Galla 
and went away after giving a threat to 
Umedmal and his companion MangilaL 
On these facts it was held that an offence 
under Section 397, Indian Penal Code, 
had been made out. Their Lordships ob- 
served as under: — 

"The w’ord ’uses’ in Section 397 Is not 
intended to mean that the knife must be 
actually used lor stabbing any person. 
If it is used for the purpose of producing 
such an. impression upon the mind of a 
person that he vnll be compelled to part 
with his property, that will amount to 
using the weapon within the meaning of 
Section 397.” 

It is obvious that any other meamng 
given to the word "uses” in Section 397, 


Indian Penal Code, would lead to an ano- 
maly specially with respect to what is 
contained in Section 398. To my mind, 
if a person is induced with the help of. 
a deadly weapon to part with the pro- 
perty. the accused certainly ought to be 
punished under Section 397. Indian Penal 
Code One can think of a large number 
of cases where the weapon is not moved 
from Its original position and not even 
bandied but the requisite fear is induced 
in the mind of a victim with the result 
that he parts with his property. 

Supposing an open knife is kept on a 
nearby table or a loaded pistol is kept 
nearby and the accused makes it quite 
plain to his victim that if necessary he 
will make 'use' of the weapon, then cer- 
tainly the accused has used the wea^Q 
as contrmplatcd in Section 397, Indian 
Penal Code I am aware of the autho- 
rities which are against this view and 
ivhich have been set out in the answer 
proposed to be given by mv learned 
brothers There are. however, obscira- 
tions to the contrary in some authorities 
in addition to the one cited by me above. 
In (1912) 13 Cri U 267 (Low Bur), it was 
held as under.-— 

"The words 'uses a deadly weapon’ to 
Section 397, Indian Penal Code, include 
the carrying of a weapon for the purpose 
ol overawing the person robbed. 

Section 398 provides a minimum punish-' 
ment for those who attempt to commit 
robbery 'armed vith a deadly weajwn 
and the Legislature cannot have intended 
that a criminal should be urged to com- 
plete his purpose by the reflection that 
if he stops short at an attempt, the mini- 
mum imprisonment that can be inflicted 
on him under Section 398 is seven years, 
while If he completes the offence, he will 
not come withm the provisions of Sec- 
tion 397. but may be sentenced to two 
or three years' imprisonment under Sec- 
tion 391.” 

In that case of course the weapon was 
raised Uiceateningly to compel the com- 
plainant to part with his prop-^rtv. But 
the conclusion that I have come to is that 
there need be no movement of the deadly 
weapon, because movement of a weapon 
only indicates to the victim the intention 
of the accused. This can be achieved 
without moving the weapon at all and 
can even be done by a gesture. 1 can 
well imagine a person who has a pistol 
in a holster on his shoulder looking at 
the holster in a meaningful manner and 
askii^ the victim for his gold watch. If 
the victim parts noth the gold watch to 
such circumstances I do not see any rea- 
son why it cannot be said that the 
accused has 'used’ a deadly weapon for 
the_ achievement of his purpose. The 
le^lature has dehberatelv used different 
words in Sections 397 and 393, 
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P_enal Code, and Courts must try to har- 
monise the intent of the legislature and 
to reconcile the two sections. This can 
only be done if a wider meaning is given 
to the word "uses” than the one contend- 
ed for by the learned counsel for the res- 
pondents. 

The canon of statutory interpretation 
certainly is that ordinarily the Courts 
must give the dictionary meaning to the 
words used in a Statute unless by neces- 
sary implication that meaning cannot be 
given. In the present case, the diction- 
ary meaning sunports. in my view; the 
intent of the legislature which must have 
intended the tvord "uses” in Section 397, 
Indian Penal Code, to have a much wider 
scope than the word "armed” in Sec- 
tion 398. It appears to me that to fall 
within the ambit of Section 398. Indian 
Penal Code, an accused must be armed 
himself. He cannot be held guilty if his 
companion is armed or because an arm is 
lying nearby. The word 'uses’ in Sec- 
tion 397, Indian Penal Code, has a wider 
import — the accused need not be armed 
himself and it is enough that he has made 
use of a deadly weapon. This is the only 
way in which Sections 397 and 398. Indian 
Penal Code, can be reconciled and har- 
monised. Maxwell on The Interpretation 
of Statutes. Eleventh Edition, at p. 193 
says — 

"Whenever the language of the legisla- 
ture admits of two constructions and. if 
construed in one way, would lead to ob- 
vious iniustice, the courts act upon the 
view that such a result could not have 
been intended, unless the intention had 
been manifested in express words.” 

Again at page 221, it is stated — 

"Where the language of a statute, in Its 
ordinary meaning and grammatical con- 
struction, leads to a manifest contradic- 
tion of the apparent purpose of the enact- 
ment, or to some inconvenience or absur- 
dity, hardship or iniustice presumably not 
intended, a construction may be pul upon 
it which modifies the meaning of the 
words, and even the structure of the sen- 
tence. This may be done by departing 
from the rules of grammar, by giving an 
unusual meaning to particular words, by 
altering their collocation, or by reiecting 
them altogether, under the influence, no 
doubt, of an irresistible conviction that 
the legislature could not posdbly have in- 
tended what its words signify, and that 
the modifications thus made are mere 
corrections of carele.>^s language and real- 
ly give the true meaning." 

15. It may be noted that the eiTorl of 
the Courts should be to reconcile and 
harmonise the dilTerent provisions of the 
.statute rather than to read it in such a 
wav as to lead to ab.surditv. 

IG. Giving a restricted moaning to the 
Word "uses” in Section 397, Indian Penal 


Code, does lead to an absurdity which 
cannot, in this case, be imputed to the 
legislature. 

17. The anomaly _ would disappear if 
the word "uses” is given its proper mean- 
ing as indicated by me, i.e., that the ne- 
cessary fear has been induced in the mind 
of the victim. Supposing an attempt is 
made at robbery while a person has kept 
a pistol near him, it may pos.sibly be con- 
tended that he was not armed with the 
pistol but that could not detract from 
what I have stated above. All the autho- 
rities relevant to the point have been set 
out and discussed by mv learned brother, 
Koshal J.. and T need not refer to them 
again. The que.stion is of first impression 
and as to what the legi.^lature intended 
by the use of the word "use” in the Sec- 
tion under consideration. In my view, 
the proper dictionary meaning should be 
given to the word and given such mean- 
ing the word "uses” is of verv wide con- 
notation and cannot be legitimately re- 
stricted to its narrow meaning, i.e.. the 
making actual physical use of it. I would, 
therefore, answer the question by sawng 
that the word "uses” in Section 397, 
Indian Penal Code, is not intended to mean 
that the deadly weapon must be actually 
used for iniuring a victim, if it is used 
for the purpose of producing such an im- 
pre.ssion upon the mind of the victim that 
he will be compelled to part with his pro- 
perty. that will amount to using the wea- 
pon within the meaning of Section 397, 
Indian Penal Code. 

BY THE COURT— 18. The reply of 
the Full Bench will be as proposed by 
Mr. Justice Koshal in paragraph 9 of his 
iudgment. The case will now go back to 
the D. B. for further action. 

Answer accordingly. 
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Bhagwana. Petitioner v. The Divi.sional 
Canal Officer and others. Respondents. 

Civil Writ No. 589 of 19G5. D/- 28-7- 
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(A) Constitution of India, Art. 22G — 
Joinder of parties — Persons really inte- 
rested need bo joined — Not others — 
Allegation that certain right-holdcr.s 
whose fields would be irrigated by d_i.s- 
pufed water-course not joined ns partie.s 
— No record before Court to verify the 
fact — Petition cannot be dismls.scd. 
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(B) Constitution of India, .4rt. 22G — 
Claim for di.smis.sal of petition on groiiud 
of supnrcs.sinn of facts — Prior suit on 
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similar pounds filed by petitioner against 
one of tbe respondents in petition and 
others asking for a different relief • — Non- 
mention of suit in petition does not 
amount to suppression. (Para 7) 

(C) Northern India Canal and Drainage 

Act (1873), Section 20-A(2) (as in force in 
Punjab in 1964) — Scheme under — 
Scheme not complying with all require- 
ments of the section — Is liable to be 
quashed (Paras 10, 12) 

(D) Northern India Canal and Drainage 

Act (1873), Section 30-B(l) (as in force in 
Punjab in 1964) — Publication of scheme 
and 30 days’ time for filing objection — 
Provision is mandatory — Non-compli- 
ance of the provision by Sub-Divisional 
Canal Officer resulted in denial of right 
of bearing to the petitioner — Defect 
cannot he cured by hearing given by 
Divisional Canal Officer. (Para 11) 

Cases Referred : Chronological Paras 
(1965) 67 Pun LR 212 = ILR (1965) 

1 Punj 564, Kishan Singh v. State 
of Punjab 4 

B S. Gupta, for Petitioner S. Sarup 
for Advocate-General (Haryana) (for Nos. 
1 & 2) and H. R Aggarwal (for Nos. 3 to 
S). for Respondents. 

JUDGMENT i The petitioner. Bhag- 
wana. and respondent 3. Jagde. are land- 
owners m village Jandli Kalan. tehsU 
Fatehabad, district Ilissar. while respon- 
dents 4 and 5. Hoop ^and. and Chhabil 
Dass. are residents of village Khazuri- 
Jatn Both the villages adjoin each other. 
The lands of the petitioner and respon- 
dents 3 to S. along with some others, are 
irrigated through an outlet R. D. 41250 
(T. L.-Tail Left). Khazuri Distributary 
of the Fatehabad Branch System, Res- 
pondents 3 to 5 irrigate their lands 
through a Tvatercourse running along the 
line between rectangles Nos. 18Q and 200, 
201 and 200. 203 and 204 and 203 and 219. 
marked as L M B C on the copy of the 
Chak-plan attached to tbe petition as An- 
nexure *A’- This watercourse L M B C 
is working since the time Kharure Distri- 
butary came into operation. The lands of 
the petitioner situate in Rectangles Nos. 
1S9 and 205 are irrigated from a water- 
course running along the eastern line of 
Rectangle No. 199 and KiUa Nos. 5 and 
6 of Rectangle No. 205 marked as L A. 

2. On Hay 14, 1964 respondents 3 to 
5 gave an application to the Sub-IMvi- 
sional Canal Officer, respondent 2, pray- 
ing. (i) that tbe existing watercourse L A 
be extended to the point marked A on 
the Chak-plan (Annexure 'A’> along the 
eastern line of Kolia Nos. 15. 16 and 25 
of Rectangle Ifo 205. and (li) that the 
abandoned watercourse A B be sanc- 
tioned so that it may join upto point C. 
Respondents 3 to 5 are the only persons 
Interested in this matter but they secur- 
ed the signatures of a number of other 


persons on the application. On receipt of 
this application the Sub-Divisional Canal 
Officer, respondent 2, referred the appli- 
catioa to the Ziledar, Bhuna, for a report 
after investigation. The Ziledar, Bhuna, 
on September 18, 1964. recorded the state- 
ment of Jagde Lambardar. respondent 3. 
In support of the application and also 
obtained the signatures of Pandit Eoop 
Chand. respondent 4. thereojL There is 
said to be a statement purporting to have 
been made by the petitioner on October 
29. 1964 on the file of the case to the 
effect that the petitioner is not agreeable 
to the suggestion of extending the exist- 
ing watercourse along Killa Nos. 15. 16 
and 25 of Rectangle No. 205. Underneath 
this statement it has been noted that the 
petitioner refused to sign his statement. 
The petitioner alleges that he never knew 
about the investigation being made by the 
Ziledar nor did he appear before him not 
did he make any such statement. His 
grie\’ance is that the Ziledar made the 
record to favour respondents 3 to 5. On 
November 8. 1964, the Ziledar. _ Bhuna, 
sent his report to the Sub-Divisional 
Canal Officer, recommending the exten- 
aon of the existing watercourse as prayi 
ed for by respondents 3 to 5 in their 
application dated Hay 14, 1964. On 
ceipt of the above report the Sub-Divi- 
donal Canal Officer, on December 1. 1964, 
issued notices purporting to be under 
Section 30-A of the Northern India Canal 
and Drainage Act. 1873 (hereinafter call- 
ed the Act), fixing December 22, 1964, as 
the date for hearing of the objections be- 
fore him as Suniana Rest House. The 
petitioner states that although he was the 
roost vitally affected person by the pro- 
posed action of the Sub-Divisional Canal 
Officer, no notice was ever sent to or 
eerved upon him nor v.’ere the mandatory 
prorisions of law complied with. On 
December 22. 1964, the Sub-Divisional 
Canal Officer announced his decision sanc- 
tioTUDg the watercourse L A and B C 
under Sections SO-A to 30-F of the Act 
eubject to confirmation and modification 
by the Divisional Canal Officer, Tohana, 
respondent I. as requested by respondents 
3 to 5. A copy of the order is Annexure 
•B’ to the writ petition. 

3. Thereafter, the Sub-Divisional Canal 
Officer submitted the papers of the case 
to the Divisional Canal Officer, Tohana, 
respondent 1, for his approval under Sec- 
tion 30'B (2) of the Act. The petitionSE 
came to know about this matter from a 
person of his village and since he was 
adversely affected by the proposed re- 
commendation of the Sub-Divisional Canal 
Officer, he approched the Divisional Canal 
Officer fay way of appeal (although there 
is no provision of law providing for an 
appeal) in the hope that he would get 
justice from the Divisional Canal Officer 
who was to sanction that scheme proposed 
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by the Sub-Divisional Canal Officer. The 
Divisional Canal Officer sanctioned the 
scheme by his order dated February 7, 
1965 -and a copy of this order is Annexure 
’C’ to the writ petition. The petitioner 
then filed the present writ petition in this 
Court on March 4, 1965, which v/as ad- 
mitted the following day. 

4. He has challenged the entire pro- 
ceedings culminating in the order dated 
February 7, 1965, passed by the Divi- 
sional Canal Officer, respondent 1. as 
being void, iUegal and without jnrisdic- 
tion for the following reasons: — 

"(i) That in a recent authority reported 
in fl965) 67 Pun LR 212, it has been held 
by this Hon’ble High Court that before 
any action imder Section 30-A of the Act 
can be taken, regular procedure prescrib- 
ed in Sections 30-A (2) and 30-B to 30-D 
read with the relevant rules framed by 
the State Government must be followed. 

In the present case "where action has 
been admittedly taken under Section 30-A 
of the Act, the above mentioned manda- 
tory provisions of law have been com- 
pletely ignored. 

(iil That no draft scheme at all was 
prepared by the Sub-Divisional Canal 
Officer, although it was incumbent upon 
him to do so as required by the provisions 
of Section 30-A(l). 

(iii) That even if the notice dated 1-12- 
1964 issued by respondent 2, in itself be 
taken as a draft scheme prepared by him, 
it failed to comply %vith the essential 
mandatory requirements of Sec. 30-A (2) 
of the Act winch reads: 

’Every scheme prepared under sub-sec- 
tion (1) shall, amongst other matters, set 
out the estimated cost thereof, the ahgn- 
ment of the proposed watercourse or re- 
alignment of the existing watercourse, as 
the case may be, the site of the outlet, 
the particulars of the share-holders to be 
benefited and other persons who may be 
affected thereby, and a sketch plan of the 
area proposed to be covered by the 
scheme.’ 

The aforesaid notice does not mention 
at all (i) the estimated cost of the propos- 
ed scheme, (ii) the alignment of the pro- 
posed watercourse, (iii') the particulars of 
the share-holders to be benefited and 
persons affected thereby and (iv) a sketch 
plan of the area proposed to be covered 
by the scheme. 

These details were not mentioned in 
the notice deliberately by the Sub-Divi- 
sional Canal Officer, respondent 2, with a 
view to push through the scheme to bene- 
fit respondents 3 to 5 illegally. 

(iv) That clause (1) of Section 30-B of 
the Act provides that — 

'Every scheme shall, as soon as may be, 
after its preparation be published in such 
form and manner as may be prescribed 
by rules made in this behalf inviting ob- 
jections and suggastioJis with respect 


thereof within 30 days of the publica- 
tion’; 

and definite modes of publication of the 
scheme have been provided by Rule 2 of 
the Rules made to carry out the provi- 
sions of Sections 30-A to SO-G of the Act, 

None of these requirements was fol- 
lowed; _ so much so that only about 15 
days’ time was given to invite objections 
with regard to the matter in hand where- 
as it was mandatory for the Sub-Divi- 
sional Canal Officer to give dear 30 days 
from the date of pubhcation for that. 
This will be apparent from a bare look 
at the file. Notice dated 1-12-1964 issu- 
ed by respondent 2 speaks for itself. 

(v) That it has been judidally held 
time and again that the provisions like 
Sections 30-A to 30-F and the rules made 
to carry out those provisions are manda- 
tory in character and an exact compli- 
ance of them all is absolutely necessary 
to give jurisdiction and authority to the 
canal authorities to pass orders under 
Section 30-A of the Act. 

(vi) That the levels of the land through 
which the watercourse LAA’ passes are 
8.6. 8.8 and 9.0 upto the point A and 
thereafter the level is 12.7 upto A’. This 
means that the level of the land through 
which AA’ passes is about 4 feet high as 
compared to the land through which LA 
passes. On the other hand the existing 
watercourse IMB passes through the land 
which is of the same level. 

As a result of the difference of 4 feef 
as mentioned above, the digging and 
maintenance of the extended watercourse 
’AA’ would mean the spoilage of the whole 
of the petitioner’s land. As a result the 
petitioner would suffer an irreparable 
loss and injury. 

(vii) That the order in question could 
not be legally passed even on technical 
grounds of better irrigation. This has 
been done only because Shri klanphool 
Singh, Congress M.L.A. from Tohana 
Constituency exerted his political pres- 
sure and prevailed upon the Divisional 
Canal Officer, respondent 1, to favour 
respondents 3 to 5. 

(viii) That the result of the passing of 
the order in question would be that res- 
pondents 3 to 5 will irrigate their lands 
through both the watercourses, namely 
LMB and LAA’B receiving water from 
the same outlet, namely HD 41250 T.L. 
and tills would mean a decrease in the 
supply of water to the petitioner’s land. 

In this way the respondents would be 
getting undue advantage and haim the 
interests of the petitioner.” 

5. Separate returns to the writ peti- 
tion have been filed by respondent 1 and 
respondents 3 to 5. In the return filed 
by respondents 3 to 5 some preliminary 
objections have been taken. 

G. The first objection is that besides 
respondents 3 to 5 there are several oUicr 
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richt-holders whose list is attached as 
Annexure 'R-l' to the return, who are 
ailected bv the decision in this wm peti- 
tion because their lands will also be irri- 
gated by the di'-puted watercourse Those 
persons not having been made parties to 
the writ petition it is liable to be dis- 
rnissed I do not find any merit in this 
^ob'ection It is not stated that these 
tpersons were mentioned in the scheme es 
Ithe person'; interistcd in or aflected by 
jths proposed scheme The record has 
|not been produced before me to verify 
this fact It 15 the case of the petitioner 
'that although the lands of other persons 
'are irr.'Vttd by t^i*^ watercourse the 
persons ri-allv intciestcd are respondents 
3 to 5 and the petition* r There is not 
(EUfTicvent material on the record of this 
jease to dismiss this writ petition on this 
'ground 

7. The second preliminary oblection is 
that the petitioner along with his brother 
Bir Singh instituted a civil suit in the 
Court of a Subordinate Judge at Hissar. 
for a permanent iniunctjon restraining 
the defendants of that suit from digging 
the watercourse which is a matter m 
Issue in the writ petition The plaintiffs 
applied for a temnoiarv iniunction res- 
training the defendants from digging the 
watercourse The learned Subordinate 
Judge passed an order that in case the 
watercourse had been sanctioned by the 
Canal authorities, the defendants had the 
right to dig the same No reference to 
the suit was made in the writ petition 
and since this material fact was suppres- 
sed the writ petition should be dismissed 
on this ground Again. I find myself 
unable to accede to this request. This 
writ petition is only on behalf of Bhag- 
wana and Bir Singh and Bhagwana are 
not brothers as js clear from the plaint, 
a copy of which has been filed by respon- 
dents 3 to 5 along with their written 
statement. Bhagwana is the son of Matu 
while Bir Singh is the son of KanshL 
Bhagwana swore the affidavit to be filed 
in support of the writ petition on Febru- 
ary 22. 19G5 His counsel drafted the 
writ petition on the basis of the sivom 
affidavit and issued notices of motion to 
the respondents on February 26. 1963 
intimating that the petition would be 
filed in this Court on March 4, 1965 when 
prayer for ad interim stay would be 
made. According to that notice he filed 
the writ petition in this Court on 
March 4. 1965 11 appears that Jagde 

respondent 3. and his two brothers 
threatened to dig the watercourse pro- 
bably because they had come to know 
that the petitioner was going to file a 
writ petition. That suit was filed to res- 
train the defendants from digging the 
watercourse. The suit was not direct^ 
against respondents 1. 2. 4 and 5 of the 
wnt petition and was not filed to have 


Canal Officer (B. R. Tuli J.) 
the orders of respondents 1 and 2 set 
aside. In view of these facts, I do not 
think that it was necessary to make a 
mention of that suit in the writ petition. 
The learned Single Judge declined to 
issue the stay order on the ground that 
the suit was pending and a temporary 
iniunction had been refused. I do not 
think it fair to dismiss the writ petition 
on that ground. 

g. The next preliminary obiection is 
that the writ petition is not competent as 
the petitioner did not pursue other re- 
medies available under the Act but it is 
not shown what other remedy was avail- 
able to the petitioner This objection is 
also repelled 

9. On merits, it has been pleaded that 
the procedure prescribed under Sec- 
tions 30-A and 30-0 of the Act was fol- 
lowed in principle although not exactly. 
Sections 30-A and 30-B of the Act as 
were in force in 1964 when the impugned 
orders were passed by respondents 1 and 
2 read as under — 

•'30-A (1) Notwithstanding anything 
contained to the contrary in this Act and 
subitct to the rules prescribed by the 
Stale Government in this behalf, the 
Sub-Divi<'ional Canal Officer may, on his 
owm motion or on the application of a 
share-holder, prepare a draft scheme to 
provide for all or any of the matters, 
namely — 

(a) the construction, alteration, exten- 
sion end alignment of any water- 
course or realignment of any exist- 
ing watercourse: 

(b) reallotment of areas served by one 
watercourse to another. 

(c) the lining of any watercourse; 

(d) any other matter which is neces- 
sary for the proper maintenance 
and distribution of supply of water 
from a watercourse. 

(2) Every scheme prepared under sub- 
section (1) shall, amongst other matters, 
set out the estimated cost thereof, the 
alignment of the proposed watercourse 
or realignment of the existing water- 
course. as the case may be. the site of 
the outlet, the particulars of the share- 
hijlders to be benefited and other persons 
v/ho may be affected thereby, and a 
sketch plan of the area proposed to be 
covered by the scheme. 

30-B. {!) Every scheme shall, as soon 
as may be. after its preparation be pub- 
lished in such form and manner as may 
be prescribed by rules made in this be- 
half inviting obiections and suggestions 
with respect thereof within 30 days of the 
publication. 

(2) After considering all obiections and 
suggestions that may have been received 
by the Sub-Dmsional Canal Officer, the 
Sub-Divisional Canal Officer shall submit 
the scheme with such amendments as he 
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considers necessary together \\'ith his 
remarks on the obiections and sugges- 
tions received by him, to the Divisional 
Canal Officer for his approval. 

(3) The Divisional Canal Officer may 
direct the Sub-Divisional Canal Officer 
to furnish such information as he may 
require for the purpose of approving the 
scheme submitted to him under this 
section. 

(4) The scheme submitted by the Sub- 
Divisional Canal Officer may be approved 
by the Divisional Canal Officer either as 
it was submitted to him by the Sub- Divi- 
sional Canal Officer or in such modified 
form as he may consider fit.” 

The petitioner has categorically stated in 
his petition that no scheme as envisaged 
by Section 30-A(2) of the Act was framed 
and the notice of the scheme was issued 
on December 1, 1964 and even if that 
notice is considered as the proposed 
scheme, it did not mention (i) the esti- 
mated cost of the proposed scheme, (ii) 
the alignment of the proposed water- 
course, (iiil the particulars of the share- 
holders to be benefited and the persons 
affected thereby and fiv) a sketch of the 
plan of the area proposed to be covered 
by the scheme. 

10. In the return filed by respondent 
1 it is stated in reply to this allegation 
that a draiving, showing the existing and 
proposed watercourses, was prepared 
which was shown to all the persons be- 
fore inspecting the watercourse in ques- 
tioji and announcing the decision. Khaka- 
plan was also shown by the Ziledar while 
making his recommendation for sanction 
of the watercourse. Khaka-plan showing 
all the details except No. 1 — an estimat- 
ed cost of the proposed scheme — was 
prepared and shown to all persons affect- 
ed. It is further stated that irregularity 
in not giving the estimated cost in the 
draft scheme does not invalidate the 
scheme as it was not a new scheme but 
only the extension of the existing water- 
course. It is pertinent to note that it has 
not been denied that the particulars of 
the share-holders to be benefited and the 
persons affected thereby were not stated 
nor is it denied that the sketch plan of 
the area proposed to be covered by the 
scheme had not been published along 
vuth the scheme. All that is stated is 
that a Khaka-plan was prepared which 
was shown by Ziledar to the right-holders 
while making his recommendations and 
it was shown to all persons affected. The 
record of the case has not been produced 
for my inspection to verify whether a 
proper scheme had been prepared or not. 
From the return it is quite clear that a 
proper scheme in accordance with Sec- 
tion 30-A(2) was not prepared or pub- 
lished. 

11. Section SO-B(I) provided that the 
scheme should be published and the 


right-holders affected should be given 30 
days’ time to file their obiections. In this 
case it is stated that the notice was issued 
inviting the objections on December 1, 
1964 and the date for hearing the objec- 
tions was fixed as December 22, 1964. It 
is not stated in the return as to when this 
notice was published in accordance with 
Section 30-B and the Rules made under 
the Act for this purpose but even if the 
scheme was published vdthin a day or 
two of issuing the notice, it did not give 
the right-holders 30 days’ time to file 
their objections. A mandatory provision 
of Section SO-Bfl) of the Act was thus[ 
violated prejudicing the petitioner The 
result was that the u^titioner was not 
able to file his objections before the Sub- 
Divisional Canal Officer who decided the 
matter before the expiry of the period of 
obiections allowed by the Act and made 
his recommendation to the Divisional 
Canal Officer. The petitioner filed an 
appeal stating his objections to the 
scheme recommended by the Sub-Divi- 
sional Canal Officer which was to be 
sanctioned by the Divisional Canal Offi- 
cer. No such appeal lay under Sec- 
tion 30-B of the Act but the Divisional 
Canal Officer has mentioned in his order 
that the objections of the petitioner were 
heard on January' 25. 1965 It is how- 
ever, not mentioned what those objections 
were and why he did not find any force 
in them. The impugned order does not 
at all deal with those objections. It can- 
not. therefore, be said that the opportu- 
nity to be heard allowed to the petitioner 
by the Divisional Canal Officer removed 
the defect of the Sub-Divisional Canal 
Officer not affording him due opportunity 
to file the objections under Sec. SO-B(l) 
of the Act. Moreover, the denial of op- 
portunity at the initial stage cannot be 
cured bv an opportunity of being heard 
afforded at a later or higher stage parti- 
cularly when no app°al lav in this case. 

I am, therefore, of the opinion that the 
scheme as sanctioned by the Divisional 
Canal Officer is not in accordance with 
lave Tfio error of Dw is anm^'enf on the 
face of the ord^^r of r'^'^pond'^n^ ac; it is 
clear from that order that 30 dnv'’ time 
for filing objections was not given to the 
petitioner. 'The impugned orders are, 
therefore, liable to be set a.side. 

12. For the reasons given above, this 
petition is accepted with costs and the 
impugned orders of the Sub-Divisional 
Canal Officer and the Divisional Canal 
Officer, copies of which are Annexures ’B’ 
and ’C to the writ petition, arc hereby 
quashed. This order will not debar re.s- 
pondent 1 from preparing and sanctioning 
another scheme, if considered nece.'^snry. 
in accordance with law. Coun-rel’s fee 
Rs. 100/-. 

Petition allowed. 
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State ot Punjab, Appellant v. Sham- 
gher Singh. Sucha Singh and another. 
Respondents. 

First Appeal No. 446 of 1969. D/- 28-4- 
3970, from decree of Sr. Sub-J., Chandi- 
garh, D/. 16-5-1969. 

(A) Constitution of India. Art. 311(1) — 
Who can dismiss — Termination of ser- 
-oice of Subordinate Judge appomted b? 
Government in the name of the Governor 
• — Chief Minister can dismiss because he 
is not subordinate to the appointing 
authority. AIR 1957 SC 246, rollowed; 
AIR 19G9 Puni 331 & AIR 19G6 SC 447 & 
AIR 1964 SC 64S & AIR 1965 SC 961. 
Distinguished. (Paras 4 and 11) 


(B) Constitution of India, Art 311(2) — 

Show cause notice — Termination of Sub- 
ordinate Judge’s services — Chief Secre- 
tary to Government is proper authority 
to issue it. (Para 12) 

(C) Civil Services — Punjab Civil Ser- 

vices (Punishment and Appeal) Rales 
(1952), Rule 9 — Termination of proba- 
tioner's 8er%’ice3 for unsuitability — Re- 
gular enquiry not essential. AIR 1968 SC 
158, Distinguished. (Taras 13 & 14) 


Cases Referred : Chronological Paras 
(19691 AIR 1969 Punj 331 (V 56) - 
1969 Ser LR 194, Maiunohan 
Singh Tandon v. Manmohan Singh 

Gujt^ n 

(1968) AIR 1963 SC 158 (V 53) - 
1968 Lab 1C 190. State of Uttar 
Pradesh v. C. S Shartna 13, IS 

(1906) AIR 1966 SC 447 (V 53) - 
(1966) 1 SCR 771, State of West 
Bengal v. Nripendra Nath Bagchl Cl 
(1965) AIR 19G5 SC 961 (V 52) = 

(1965) 2 SCR 53, Jvoti Prokash 
Flitter v. Honljle Mr. Justice H. K. 
Bose, Chief Justice, Calcutta II 

(19641 AIR I9« SC 64S (V 51) =• 

(1964) 5 SCR 294. Jayanti Lai 
Amrat Lai v. F. N. Rana tl 

(1957) AIR 1957 SC 246 (V 44) *=» 

1957 SCR 414, Mohammad Ghouse 
V. State of Andhra 6, 8, 11 


H. L. SibaL Advocate-General (Punjab) 
with S. C. Sibah for Appellant; B. S, 
Khojl, for Respoudeuts. 


JUDGMENT:— Thia appeal is directed 
against the judgment and decree of the 
Senior Subordinate Judge, Chandigarh, 
dated 16-5-1969. granting a declaratory 
decree to the respondent Shamsher Singh 
against the State of Punjab to the effect 
that his removal from the service as Sub- 
ordinate Judge in the State of Punjab 
tinder the impugned order Exhibit P.2 ia 
niegal and that he continues to be in ser- 
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trace in the State of Punjab as Subordinate 
Judge. 

2. Shamsher Singh respondent was ap- 
pointed as Subordinate Judge in the Pun- 
jab Civil Service (Judicial Branch) on 
1-5-1964 by the Governor of Punjab under 
Art 234 of the C!onstitution of India read 
with the Punjab Civil Service (Judicial 
Branch) (First Amendment) Rules. 1963. 
He was appointed on probation but before 
the completion of his probation period, his 
services were terminated on 24-4-67. vide 
orders Exhibit P.2. The said order was 
passed on the recommendation of the High 
Court Exhibit D.3 dated 14-4-1967. The 
order of termination of the services of the 
plaintiff was signed by Shri G. Bala- 
kiishanan of the Services Department of 
the Punjab Government, and was com- 
municated to him on 29-4-1967. The 
plaintiff raised a number of pleas In the 
suit which pleas were controverted by the 
appellant State of Punjab in the written 
statement. 

3. On the pleadings of the parties the 
learned trial Judge framed the following 
13 Issues'— 

J. Whether the suit Is bad for 
joinder of parties ss alleged? 

2. Whether the termination of the ser- 
vices of the plaintiff is by an autho- 
rity subordinate to the Govenior" 
If so. what is its effect? 

S. Whether the order termlnatlnR Ib® 
services of the plaintiff was noti- 
fied according to law? If not, what 
is the effect? 

■ 4 . Y^ether the notice to show 

v/hv the services of the plamuii 
should not be terminated issued by 
proper authority? 

5. Whether the order of termination Is 
punitive and is not within the scope 
of Rule 9 of the Government Ser- 
vants (Punishment and Appeal) 
Rules as alleged? 

d. Whuihev the order of feniunaffott of 
services is based on vague allega- 
tions and on inadmissible evidence 
both on grounds of facts and law as 
alleged? 

7. Whether the order of termination of 
eenraces should have been passed on 
the recommendation of the High 
Court and whether the High Court 
did recommend the termination of 
services? If not, what is the effect? 

0. Whether before terminating the ser- 
vices of the plaintiff his explanation 
was considered and the order was 
passed according to the Govern- 
ment Servants (Punishment and Ap- 
peal) Rules? 

B. What is the effect of absence of 
permanent allotment of the plain- 
tiff under Sertion 22 of the Punjab 
Reorganisation Act? 
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aO. Whether the rules of P. C. S. Judi- 
cial Branch dealing with the ser- 
vices of the plaintiff were framed 
according to law? 

til. What is the effect of not imparting 
training to the plaintiff as alleged? 

12. Whether the order is discriminatory 

as alleged in para 21 of the plaint? 

13. Reliel 

4. Issue No. 1 was decided in favour of 
the appellant State of Punjab. The learn- 
ed tri^ Judge found issue No. 2 in favour 
of the plaintiff and came to the finding 
that the seirvices of the plaintiff were ter- 
minated by the Chief Minister, an autho- 
rity subordinate to the Governor, who was 
the appointing authority of the plaintiff. 
Issue No. 3 was foimd by the learned trial 
Judge against the plaintiff-respondent. 
Under issue No. 4 it was found by the learn- 
ed trial Judge that the show cause notice 
having been issued by the Chief Secretary 
to Govt. Punjab was not the proper notice 
and, therefore, this issue was also found in 
favour of the plaintiff-respondent. Under 
Issue No. 5 it was found that the plaintiff 
is not entitled to invoke the protection of 
Art. 311 of the Constitution of India ^d, 
therefore, this issue w^as decided against 
the plaintiff. Issues Nos. 9, 10 and 12 were 
not pressed before the learned trial Judge 
by the learned counsel for the plaintiff 
and all these three issues were decided 
against the plaintiff. 

Issue No. 6 was also decided against the 
plaintiff. Issue No. 7 was decided in 
favour of the State Government. Issue 
No. 8 wa.s also decided in favour of the 
Government. Issue No. 11 was found 
against the plaintiff-respondent. As a con- 
sequence of the findings mentioned above, 
the learned trial Judge decreed the suit 
of the plaintiff and granted him a declara- 
tory decree against the State of Punjab 
. quashing the removal of the plaintiff from 
the post of Subordinate Judge of the Pun- 
jab State. 

5. Mr. H. L. Sibal, the_ learned Advo- 
cate-General, Punjab, assailed the finding 
of the learned trial Judge on issues Nos. 2 
and 4. He contended that _ the finding 
arrived at by the learned trial Judge on 
issue No. 2 is contrary to law and the 
same is liable to be set aside. The learn- 
ed Advocate-General straightway conced- 
ed that there are some provisions in the 
Constitution ■where the Governor or the 
President are enjoined to act upon their 
individual discretion and not vdth the aid 
of the Council of Ministers. But he con- 
tended that provisions of Art. 154 read 
with Arts. 163 and 166 of the_ Constitution 
clearly prowde the democratic machinery 
through which the executive powers of the 
State which is vested in the Governor shall 
have to be exercised. 

The learned Advocate-General contend- 
ed that no doubt the provision of Art 233 
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of the Constitution, whereby the appoint- 
ments of District Judges in a State have 
to be made by the Governor of the State 
in consultation with the High Court, does 
postulate individual discretion of the 
Governor, therefore, he has no hesitation 
in conceding that as far as the question of 
appointment and removal oj the District 
Judges is concerned, it is within the in- 
diindual discretion of the Governor that 
the orders have to be passed by him and 
not by the State Government as such. He 
contended that the proiisions of Art. 234 
of the Constitution are differently worded. 

contention is that as far as the ques- 
tion of appointment and removal of the 
persons other than the District Judges in 
the Judicial Service of a State is con- 
cerned. the Governor of a State does not 
act in his indiiidual discretion but in fact 
in accordance with the rules framed by 
him in consultation with the State Public 
Service Commission and the High Court 
exercising jurisdiction in relation to such 
a State and it is the State Government 
who is to pass such orders. 

6. The learned counsel further pointed 
out the provisions of General Clauses Act, 
1897, Section 3, Cls. 59, 60 (a), 60(b) and 
60 (c) where it is pro-vided that in respect 
of anything done after the commence- 
ment and before the commencement of the 
Constitution, the State Government shall 
mean in a Part A State, the Governor; in 
a Part B State, the Rajpramukh, and in a 
Part C State, the Central Government. 
The learned Advocate-General further 
pointed out that the Governor of Punjab 
framed the Punjab Civil Services (Judi- 
cial Branch) Rules, 1951, in exercise of the 
powers conferred by Art 234 read with 
the proxuso to Art. 309 of tlie Constitution 
of India, and Rule 7 deals •with the ap- 
pointment of the persons to the Punjab 
Cml Service (Judicial Branch). His con- 
tention is that in fact it is the State Gov- 
ernment who is to make the appointment 
and, therefore, the State Government is 
also competent to remove the person so 
appointed to the Punjab Civil Ser\dce 
(Judicial Branch). 

He contended that in view of the Rules 
of Business of the Punjab Government, 
1966, framed by the Governor of Punjab, 
it was the Chief Minister who was com- 
petent to dispose of the cases relating to 
the administration of justice as he was 
in charge of the said portfolio and the 
orders hawng been passed by the said 
authority and issued in the name of the 
Governor of Punjab, keeping in view the 
provisions of Art. 166 of the Constitution, 
it cannot be said that the orders have been 
issued by an autiiority subordinate to the 
Governor, ■^vho is the appointing authoritv'. 
The learned Advocate-General, for this 
proposition, has relied upon a ruling re- 
ported as ATohammad Ghouse v. State of 
Andhra, AIR 1957 SC 246, and he con- 
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tended that the finding of the learned trial 
Judge on issue No. 2 is erroneous and 
should be reversed. 

7. Mr. B. S Khoji, the learned counsel 
for the respondent, contended that the 
provisions ol Art 234 are in the same 
terms as that of Art 233 of the Constitu- 
tion. He rehed upon the rubngs cited by 
the learned tnal Judge and contended that 
the finding of the learned tnal Judge on 
issue No 2 is in accordance with law and 
the same should not be set aside. 

&. After considering the respective con- 
tentions of the learned counsel for the 
parties, and after going through the case 
law referred to in the judgment and also 
after examining IJohamraad Chouse’s case, 
AtR 1957 SC 246 (supral. we are of the 
opinion that the contention of the learn- 
ed counsel for the apnellant has to be ac- 
cepted. The facts in Mohammad Ghouse's 
case, AIR 1957 SC 245 (supra) are that 
Mohammad Ghouse, appellant before the 
Supreme Court, was recruited to the 
Madras Provincial Judicial Service as Dis- 
tnct Mun'^tf in 1935 While he was posted 
as Subordinate Judge at Masulipatnam. 
Krishna Distnct. he heard the arguments 
in a case pending before him and reserved 
the judgment Before he had pronounced 
the Judgment, a transfer application was 
filed in the High Court of Madras for 
transferring the said suit to some other 
Court on the ground that the appellant 
was attempting through his brother to 
tai^e bribe from the parties. The said case 
VIS transferred and the High Court start- 
ed investigation into the allegations made 
in the affidavit in the stay petition which 
resulted Into an enquiry and a number ct 
charges were framed against him. 

The appellant filed a petition under 
Art. 22G of the Constitution of In^a in 
the High Court of Madras for Quashing 
the order of suspension dated 23-1-1954 on 
the ground, firstly, that in accordance 
v;ith the rules applicable to him. the en- 
auiry could only be held by a Tribunal to 
which the Government might have refer- 
red the matter and. therefore, proc<^- 
1 "':^ v-hi-b cul'ninatcd in his suspcn'ion. 
v‘ro V. '‘.’out junsdiction. and. secondly, 
that the order in question was void and It 
was in TOntrav'^ntion of Art. 311 of the 
Constitution. It is the second contention 
with which we are now’ concerned. 

9. In para 8 of the ludcment. the con- 
tention raised on behalf of the aot>"llant 
that the appointing authority of the ap- 
pellant was the Governor of the Province 
and it was th" Governor alone who could 
dismiss or remove him from the service 
and the order of rinjension made by the 
High Court was in contravention of the 
provisions of Art- 311 of the Constitution, 
was repelled. Their Lordships of the 
Supreme Court while repelling this con- 
tenUon held that: — 


’Tbe facts are that Balakrishna Ayyar, 
J. sent his report -on the enquiry into the 
charges against the appellant, and expres- 
sed his opinion that he should be dismis- 
sed or removed from service. The High 
Court approved of it, and passed an order 
on January 23, 1954. suspending him until 
further orders. The report was then sent 
to the Government for action, and. in fact, 
the Andhra Government has issued a 
notice to the appellant on August 12. 1954, 
to show cause why he should not be di^ 
missed or removed from service. Thus, it 
is the appropriate authority under Arti- 
cle 311 that proposes to take action agai^ 
the appellant, and it is for that authority 
to pass the ultimate order in the matter." 

10. No doubt, there is no detailed dis- 
cussion as to the scope of the provisions 
of Art 234 as compared with the provi- 
sions of Art 233 of the Constitution, but 
the decision of their Lordships of the 
Supreme Court is binding upon us and we 
have no option but to follow the same. 
Thus we find that their Lordships f<^,nd 
that It was the Andhra Government w'luch 
issued a notice to the appellant to show 
cause as to why he should not be 

sed or remove from service and the State 
Government was found to be a proper 
authontv for the purposes of taking ac- 
tion under the previsions ol Art 311 ol 
the Constitution in connection with the 
Subordinate Judge. 

11. The Judgments relied uoon by the 
learned trial Judge are not relevant to 
the facts of the present case Manmohan 
Singh Tandon v. Manmohan Singh Guiral. 
1969 Sor LR 194 - (AIR 1059 Puni 3311 
a Division Judgment of this Court, is not 
Quite relevant to the facts of the present 
case as Ihelr l/jrdshios in that case were 
considering the case of the appointment 
of a District Judge under Art. 233 (1) of 
the Constitution. Similarly, in State of 
West Bengal v. Nripendra Nath Bagc^ 
AIR 1966 SC 447. their Lordships ol the 
Supreme Court were considering the scope 
of Arts 235 and 311 of the Constitution- 
Thls was also a case of dismissal of a 
District and Sessions Judge. _ 

In case reported as Javantilal Amratlal 
Shodhan v F. N. Rana. AIR 1964 SC 648. 
their Lordships held that in view of the 
provirions of Art 253 (1) of the Constitu- 
tion. the President of India can entrust 
the State functions which are vested in 
the Union and not those which are vested 
in him as President In Jyoti Prakash 
Mitter v'. Hon’ble Mr. Justice IL K. Bose, 
Chief Justice. Calcut^ AIR 1955 SC 961, 
it was held by their Lordships that under 
Art 217 (31 of the Constitution, the ques- 
tion of determination of age of the High 
(^urt Judge ve^ exclusively in the Pre- 
sident of India in hi- individual discretion. 
No doubt that there axe certain speofied 



1970 


State of Punjab v. 

constitutional powers of the Governor on 
one hand and the executive powers of the 
State Government headed by the Governor 
on the other, in the Constitution of India, 
but it has not been shown to us that the 
provisions of Art. 234 of the Constitution 
belongs to the category v/here the Gover- 
nor has to act in his individual discre- 
tion. 

The only case decided by the Supreme 
Court which throv/s light on the issue in- 
volved in this case is Mohammad Ghouse's 
case, AIR 1957 SC 246 (supra) and a 
similar contention as has already been 
raised on behalf of the plaintiff-respon- 
dent, was repelled by the Supreme Court 
in that judgment. Following this autho- 
rity of the Supreme Court, we have no 
option but to accept the contention of the 
learned Advocate General, Punjab, and 
reverse the finding of the learned trial 
Judge on issue No. 2. Thus we find that 
the order terminating the services of the 
plaintiff-respondent was not issued by an 
authority subordinate to the appointing 
authority of the plaintiff-respondent. 

12. In view of our finding on issue 
No. 2, the finding of the learned trial Court 
on issue No. 4 cannot stand. If the State 
Government is the appropriate appointing 
and remowng authority of a Subordinate 
Judge, it is not shown to us as to why the 
show cause notice i.'sued by the Chief 
Secretary to the State Government was 
invalid. It may be mentioned that tMs 
show cause notice was issued by the Chief 
Secretary to Government, Punjab, on the 
recommendation of the High Court, there- 
fore. v/e reverse the finding of the learned 
trial Court on issue No. 4 also. 

13. Faced with this situation, the learn- 
ed counsel for the respondent raised the 
following additional points. The learned 
counsel contended that the finding of the 
learned trial Court on issue No. 5 is 
erroneous. There were three charges in 
the show cause notice which charges re- 
late to a misconduct on the part of the 
plaintiff. He contended that in fact a re- 
gular enquiry should have been instituted 
against the plaintiff and his services could 
not be terminated under Rule 9 of the 
Punjab Civil Services (Punishment and 
Appeal) Rule.s, 1952. The learned counsel 
for this contention relied on State of 
Uttar Pradesh v. C. S. Sharma. AIR 1968 
SC 158, and contended that in view of the 
serious allegations being levelled against 
him in the show cause notice, which are 
in the following terms, a regular enquiry 
should hav'o been instituted, 

"(2) While posted at Sultanpur Lodhi: 

(i) You decided the case titled as 'Prem 
Srwar v. Sohan Lai’ without affording full 
opportunity to the plaintiff to lead evd- 
denco. 

(ii) In the c.ase 'Sohan Lai v'. Prem 
Sagar’ the decree-holder made an applica- 
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tion for execution on 17-4-1965, without 
enclosing therewith a copy of the judg- 
ment and that of the Jamabandi of the 
land to be attached. You, without ob- 
taining office report, ordered on the same 
date, that warrants for possession be 
issued.^ Y'ou also incorporated some addi- 
tions in the original judgment and th.e 
warrants of possession, later on with dif- 
ferent ink and thus behaved in a most 
irresponsible manner. The District Judge, 
Kapurthala, in his report stated inter alia 
as under: — 

'The Sub Judge Shri Shamsher Singh 
also it appears was inclined to help the 
opponents of Shri Pj-em Sacar In the 
complaint case when the complainant (Shri 
Prem Sagar) had examined the witnesses 
and had closed his evidence, there was no 
occasion for the complaint to he sent to 
S. H. O. Sultanpur. for investigation under 
Section 202. Criminal P C Tlie learned 
Sub Judge had not propprlv tr'< d the suit 
instituted by the opponents of Prem Sagar. 
Three issues suggested by Shri Prem 
Sagar, who was defendant in that suit, 
were not framed. The other issues in that 
suit were framed on 7-4-1965 After that 
no evidence was allowed to be led in that 
suit. The suit in'ljluled by the opponents 
of Shri Prem Sagar. which was for posse.s- 
sion of the land, was decreed prematurely. 

The more objectionable procedure was 
followed in the execution proceedings. 
Although arguments were heard in '.he 
suit on 17-4-1965. but the judgments were 
announced the same day and the execu- 
tion application was entertained the same 
day and the learned Sub .Tudge had with- 
out taking report of the office ordered the 
warrant for possession to be issued the 
same day. It appears that the warrant 
was issued without delay, because it was 
taken to Kapurthala on the same dav and 
endorsement of the Collector was obtained 
on the same date. In the warrant, the 
learned Sub Judge had v/ritten with his 
own hand the words 'Trees, well, crops 
and other rights attached with the land.’ 
Although the words 'crops’ did not find 
place in the suit, but it was added in the 
tvped judgment by the learned Sub-Judge 
with his ov\m pen. and then this word was 
incorporated in the warrant al-'^o.' 

(iii) You misused your position as a 
Judicial Magistrate by proclaiming that 
you would get one Om Parlcash Agriculture 
Inspector, involved in a case, if he did 
not co-operate vfith Shri Mangal Singh, 
Block Development Officer. Sultanpur, who 
was a personal friend of your.s. _ As a 
result of a complaint by the aforc.snid Om 
Parkash. a warning was administered to 
you.” 

14. We are unable to accept this con-, 
tention of the learned counsel for the rc.^ 
pondent In accordance with the prori- 
sions of Rule 9, where it i.s propo'ied to 
terminate the employment of the proba- 
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tioner whether during or at the end of 
the period of probation, for any specific 
fault or on account of the unsatisfactory 
record or unfavourable reports implying 
the unsuitabilitv for the service, the pro- 
bationer shall be apprised of the grounds 
of such proposal and given an opportunity 
to show cause against it. before orders are 
passed by the authority competent to ter- 
minate the appointment. It is not the case 
of the plaintiff that he was being dismis- 
sed from the service Of course, vf he 
was being dismissed from the service on 
the allegations of misconduct, then a re- 
gular enauiry was necessary and should 
have been held before his services could 
be terminated. But here is a case of a 
probationer whose conduct was being 
watched during the probationary period 
and about whom the opinion had to be 
formed whether he completed the proba- 
tion period successfully or was he unsuit- 
able for holding the post. 

In the present case the authorities con- 
icemed watched the working of the plain- 
tiff during the period of his probation and 
came to the conclusion that he was not 
'suitable to be retained in the service. For 
the purposes of Rule 9. a show cause notice 
was issued and his explanation was con- 
sidered by the High Court before a recom- 
mendation was made to the State Govern- 
ment for terminating his services. No 
stigma is attached by the Impugned order 
and the plaintiff cannot be debarred from 
seeking any other employment in the Gov- 
ernment for that reason. Of course ii the 
plaintiff would have been dismissed on the 
ground of misconduct or some such charge, 
a regular enquiry was essentiaL 

15. C. S. Sharma’s case. AIR 1968 SC 
153 (supra), on which the learned counsel 
for the plaintiff-respondent relies, is dis- 
tinguishable on facts. In that case. Shri 
Sharma was dismissed on the basis of an 
ex. parte preliminary enquiry held ag^nst 
him. In the present case, no preliminary 
cx parte enquiry was held against the 
plaintiff-respondent. It n’as in these cir- 
cumstances that their Lordships of the 
Supreme Court have held that the order 
terminating the services of the petitioner 
was bad as the proper opportunity was not 
afforded to Shri Sharma. and he was ^ing 
dismissed on the basis of an enquiry wUch 
offended the provisions of Art. 311 (2) of 
the Constitution, 

IS. The learned counsel for the plain- 
tiff-respondent next contended that the 
finding of the learned trial Court on issue 
No. 8 is erroneous. He contended that 
the plaintiff had submitted his preliminary 
explanation to the High Court and in reply 
to the show cause noPce he mentioned that 
he did not want to say anything except 
what he had already stated in his preli- 
minary explanation. He contended that 
the copy of the preliminary explanation 


was not forwarded by the High Court to 
the State Government and. therefore, (t 
was not before the State Government that 
(when — Ed.) the final orders were passed 
In this view of the matter the learned 
counsel for the respondent contended that 
the finding of the learned trial Judge oo 
this issue is likely to be reversed. 

17. We are unable to agree with this 
contention of the learned counsel for the 
respondent. There is no doubt about the 
fact that the preliminary explanation^ of 
the plaintiff was considered by the High 
Court and after considering the same, a 
reference, copy of which is marked as 
Ibdilbit D.l. was made by the Registrar of 
the High Court to the Chief Secretary to 
the Government of Punjab wherein this 
fact was mentioned that the Hon’ble the 
Chief Justice and Judges of the High 
Court had been reviewing the work and 
conduct of Shri Shamsher Singh, plaintiff- 
respondent. with reference to the record 
of his service, reports of the District and 
Sessions Judges, the results of enquiries 
into complaints against him, the latest 
annua! confidential report received from 
the Distnet and Sessions Judge. Jullundux 
and had gone through the preliminary 
explanation submitted bv Sliri Shamsher 
Singh, and that their Ixirdships were of 
the considered view that this officer had 
failed to make a satisfactory grade in ser- 
vice as his work and conduct had been 
consistently listed as 'below average'. 
Therefore, it was recommended that the 
proceedings should be taken against Wm 
for terminating his services. 

When a final show cause notice was 
given by the Chief Secretary to Govern- 
ment. Punjab, it was open to the plain- 
tiff-respondent to have reiterated ^7hat he 
had submitted in his preliminary explana- 
tion or to have attached a copy of the said 
explanation along \vith Ws final explana- 
tion. Merely because the copy of the pre- 
liminary explanation was not foi^varded 
by the High Court to the State Govern- 
ment. would not warrant a finding that 
the explanation given by the plaintiff was 
not before the appointing authority. In 
fact the reply given by the plaintiff to the 
shov/ cause notice issued hv the Chief 
Secretary to Government. Punjab, was 
before the State Government, copy of 
which is marked as Exhibit D.2, and it 
n-as after the consideration of the ex- 
planation that the impugned orders were 
passed. Thus there is no merit in this 
contention of the learned counsel for the 
plaintiff-respondent. 

18, The learned counsel then contended 
that the final recommendation of the High 
Court to the State Government was not 
made in the meeting of the Hon’ble 
Judges This contention of the learned 
counsel is again without any merit. The 
preliminary explanation submitted by the 
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plaintiff-resnondent was considered in the 
meeting of the Hon’ble Judges of the High 
Court and in his final explanation no new 
facts were mentioned by him which could 
be worthy of anv consideration. In this 
situation, it cannot be held that the ex- 
planation submitted by the plaintiff-res- 
pondent to the show cause notice was not 
considered by the High Court. 

19. The learned counsel for the respon- 
■ dent next contended that the Puniab Civil 

Services (Judicial Branch) Rules, 1951, 
having not been framed by the Governor 
himself under the provisions of Art. 234 
of the Constitution, were ultra vires and. 
therefore, the appointment of the plain- 
tiff is not governed by any such rules. We 
see no merit in this contention of the 
learned counsel for the respondent as welL 
The opening part of the rules clearly 
postulates tliat the said rules are being 
framed in exercise of the powers confer- 
red by Art. 234 read with the proviso to 
Art. 309 of the Constitution of India, after 
consultation with the State Public Service 
Commission and the High Court of Pun- 
Sab providing for the appointment of per- 
sons as Subordinate Judges in the Punjab 
Civil Service (Judicial Branch) and regu- 
lating the recruitment and the conditions 
of service of persons appointed thereto. 
This contention of the learned counsel is 
again without any merit. 

20. No other point is pressed by the 
learned counsel for the appellant or by 
the learned counsel for the respondent. 

21. For the reasons recorded above, 
this appeal is allowed, the judgment and 
decree of the learned trial Judge are set 
aside and the suit of the plaintiff-respon- 
dent stands dismissed. However, keening 
in view the facts and circumstances of this 
case, there will be no order as to costs. 

Appeal allowed. 
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Devinder Singh, Appellant v. Smt. Shiv 
Kaur and others. Respondents. 

Letters Patent Appeals Nos. 500, 501 of 
1969 and 25 and 26 of 1970, D/- 23-4-1970, 
from judgment of Second Appeal No. 
1350 of 1969. D/- 29-7-1969. 

Contract Act (1872), Section G4_ — • 
"Benefit under the contract” — Meaning 
of. 

The mother as a natural guardian of a 
minor sold the land belonging to the 
minor. According to the sale-deed the 
mother received from the vendees certain 
amounts as earnest money in ca.sh and 
the balance was loft in trust with the 
vondee.s. The amo unts which were left 
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in trust had to be paid by the vendees a? 
the time of purchase of the land by the 
mother for the minor as per her repre- 
sentation to the vendee which was record- 
ed in the sale-deed. The vendees, how- 
ever, did not bring about the purchase of 
the land for the minor by his mother nor 
any stipulation for the land or with re- 
gard to that land was made by the ven- 
dees. The mother purchased the land for 
the minor with the consideration received 
from the vendees. The minor on attain- 
ing maioritv filed a suit against the ven- 
dees and his mother for possession of the 
land sold by means of the sale-deed, but 
he did not disown purchase of the land. 
The question for consideration was whe- 
ther the vendees were entitled to receive 
back only the sums paid by them to the 
mother or they were entitled to receive 
the land w^hich was purchased with that 
money for the minor. 

Held, the benefit under the contract of 
sale received by the minor from the ven- 
dees was only in the form of cash consi- 
deration and not the land purchased with 
that consideration and, tlierefore, the 
vendees were entitled to only the sums 
paid by them. The purchase of the land 
for the minor and the sale of the land in 
favour of the vendees were not one inte- 
grated transaction so that it could not be 
said that the land purchased was the 
benefit received by the minor from the 
vendees under the contract of sale. There 
was no stipulation that in case the minor 
on attaining majority avoided the sale in 
their favour, the vendees would be en- 
titled to the lands purchased vdth the 
consideration paid by them. Moreover, the 
minor on attaining majority had accepted 
the purchase of the land and the contract 
of that purchase could not be said to be a 
part of the voidable contract of sale with 
vendees. AIR 1919 Mad 650 & AIR 1943 
PC 34, Referred: 1964 Ker LT 952, Dis- 
tinguished, 1961 Ker LT 1018, Rel. on; 
S. A. No. 1350 of 1969, D/- 24-9-1969 

(Punj), Reversed. (Paras 6, 8, 9. 11) 

Cases Referred : Chronological Paras 
(1964) 1964 Ker LT 952 = 1965 Ker 
LJ 265, Cheriathu Varkey v. 

Meenakshi Amma 9. 

(1961) 1961 Ker LT 1018 = 1961 Ker 
LJ 1226. Chandrasekhara Pillai v. 

Kochu Koshi 12 

(1943) AIR 1943 PC 34 (V 30) = 

70 Ind App 35. Muralidhar Chat- 
teriee v. International Film Co., 

Ltd. 10, 12 

(1919) AIR 1919 Mad 650 (\^ 6) = 

35 Mad L,1 652, Chinnaswami 
Reddi v. Krishnas%vami Reddi 7, S 

J. N. Kaushal with H. L. klital, for 
Appellant; H. L. SibaJ vath S. C. Sibal. 
for Respondents. 

BAL RAJ TULT, J. : This judgment 
will be read in four connected appeals 
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under Clause 10 of the Letters Patent 
(L. P. A. No. 500 of 1969 Devinder Singh 
V. Smt. Shiv Kaur and other. LP. A No. 
501 of 1969. Devinder Sinch v. Kapur 
Singh and others. L. P. A. No. 25 of 1970, 
Devinder Singh v. Smt Shiv Kaur and 
others and L. P. A No. 26 of 1970, De- 
vinder Singh V. Kapur Singh and others), 
which have arisen out of two suits filed 
by Devinder Singh against • the respon- 
dents and which were consolidated. L P. 
A. No. 500 of 1969 was filed against the 
judgment of the learned Single Judge 
dated September 24 1969. deciding R S. 
A. 1330 of 1969 There was some tvpo- 
graphical mistake m the said ludgment 
and for the correction of the same an ap- 
plication under Section 151 of the Code 
of Civil Procedure was filed, which was 
allowed by the learned Single Judge on 
November 28 1969 with the result that 
the judgment was corrected L P A 
No 25 of 1970 was then filed against the 
judgment of the learned Single Judge 
dated September 24. 1969, as amended on 
November 28. 1969 In substance both 
the appeals are against the same ludg- 
TQSnV Similar is the case with regard to 
L P A No 501 of 1969 and L. P. A. No 
26 of 1970 

2 . The facts are not in dispute and 
can be stated in a short compass Devin- 
der Singh is the son of Bhagat Singh who 
died in Pakistan He was a minor in 
1957 and his mother Smt. Dalbir Kaur 
sold 48 Ranals of land belonging to the 
minor situate in village Dhogri, tahsil and 
district Jullundur. to Smt Shiv Kaur and 
Smt Kartar Kaur for a sum of Rs 7000/- 
on November 29. 1957. The vendees sold 
10 Marlas of land to defendant 5 (Khu- 
shia son of Nathul and Smt, Kartar Kaur 
sold another piece of land measuring 10 
Marlas in favour of defendant 4 (^rkash 
son of Tulji). These subsequent vendees 
were made defendants to the suit The 
number of the suit in respect of the land 
sold in favour of StnC Shiv Kaur and 
Kartar Kaur was 63 of 1967. 

3. Smt Dalbir Kaur effected a second 
sale of the minor’s land measuring 64 
Kanals 1 Marla for a sum of Rs 9000/- 
in favour of Kapur Singh and others on 
December 10. 1957. The suit in respect 
of this land filed by Devinder Singh was 
numbered as 64 of 1967. 

4. No permission was obtained from 
the Court under Section 8 of the Hindu 
Minority and Guardianship Act. 1956 for 
effecting the above two sales by Smt Dal- 
bir Kaur. the natural guardian of De^rin- 
der Singh plaintiff with the result that 
the sales effected by Smt. Dalbir Kaur 
Wgre voidable at the instance of Devin- 
der Singh as provided in Section 8P) 
ibid. Devinder Singh minor on attaining 
maioritv filed suits against the vendees 
and his mother Dalbir Kaur for posses- 
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don of the land sold by means of the 
sale-deeds mentioned above. The suits 
were contested by the defendants and it 
was pleaded that, with the consideration 
received from the vendees. Smt. Dalbir 
Kaur purchased land measuring about 112 
Bighas. being 8/17th share of 233 Eighas 
19 Biswas, in the name of Devinder Singh 
in Tehsil Samana, district Patiala, bn 
February 5. 1958. and the sale-deed in 
respect thereof was registered on the fol- 
lowing day. The other co-vendees with 
the minor Devinder Singh were his 
maternal uncles at the time of the pur- 
chase of that land. The defendant-ven- 
dees paid the balance amount due from 
them under the sale deeds dated Novem- 
ber 29. 1957. and December 10. 1957. by 
bank drafts, which were passed on to the 
vendors of the land at Samana. In the 
first sale-deed dated November 29. 1957. 
it is mfnt oned that Smt Dalbir Kaur had 
received Rs 1000/- as earnest money in 
cash and the balance amount of Rs 6000/- 
would be paid bv the vendees at the time 
when «he purchases land m Patiala region 
for the minor wTthin a week. In the 
other sale-deed dated December 10. 1957. 
it wac mentioned that she had received 
Rs. 1700/- on account of earnest roonev 
In cash and the balance amount of 
Rs 7300/- was left in trust with the ven- 
dees to be paid to her at the time of pur- 
chase of the land with her real relatives 
within two weeks. 

5 . The question of law that has arisen 
and which has been argued at length by 
the learned counsel for the parties is 
whether the defendant-vendees are en- 
titled to receive back only the sums of 
Rs 7000/- and Rs 9000/- paid by thern 
to Smt Dalbir Kaur, the mother of 
Devinder Singh minor, which was the 
consideration for the sales, or they are 
entitled to receive the land which was 
purchased with that money by Smt. Dal- 
bir Kaur for the minor in Tehsil Samana, 
district Patiala. The answer to this ques- 
tion depends on the interpretation to be 
placed on Section 64 of the Indian Con- 
tract Act fAct 9 of 1872). which reads as 
under: — 

"When a person at whose option a con- 
tract Is voidable rescinds it, the other 
party thereto need not perform any pro- 
mise therein contained in which he is pr^ 
misor. The party rescinding a voidable 
contract shall, if he has received any 
benefit thereunder from another party to 
such contract, restore such benefit, so far 
as may be. to the person from whom it 
was received." 

6. It is the second sentence of this 
section which is applicable to the facts 
of the present cases On the language of 
this sentence it is quite clear that 
vendees in the instant cases are entitled 
to the benefit received by Devinder Singh 
from them under the contracts of sale 
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dated November 29, 1957, and December 
10, 1957. What requires determination is 
the meaning of the word ’benefit’ under 
the voidable contracts which Devinder 
Singh avoided.^ From the language of the 
sale-deeds, it is also quite clear that the 
consideration for the sales was the 
amounts of Rs. 7000/- and Rs. 9000/- and 
not any land that might be purchased by 
Smt. Dalbir Kaur with that ammmt. It 
is true that the amounts which were left 
in trust with the vendees had to be paid 
by them at the time of the purchase of the 
land by Smt. Dalbir Kaur for the minor, 
as per her representation to the vendee, 
which was recorded in the sale-deeds. 
The defendant-vendees, however, did not 
bring about the purchase of the land in 
Tehsil Samana for the minor Dewnder 
Singh by his mother Dalbir Kaur. That 
transaction of purchase of land was 
brought about by the brothers of Smt. 
Dalbir Kaur. The land purchased in 
Tehsil Samana measured 238 Bighas 19 
Biswas in which the minor’s share was 
8/17th and the share of other co-vendees 
was 9/l7th. The sale consideration was 
Rs. 33,500/- so that the price of 8/17th 
share of Devinder Singh came to Rs. 
15,764.70. There is no doubt that Smt 
jDalbir Kaur purchased the land for 
|Devinder Singh in Tehsil Samana with 
the consideration received from the de- 
fendant-vendees but this fact alone does 
not make the contracts of sale of Devin- 
der Singh’s land in favour of the defen- 
dant-vendees and the purchase of land 
for him by his mother in Tehsil Samana 
as one integrated transaction so that it 
may be said that the land purchased in 
Tehsil Samana w’as the benefit received 
by Devinder Singh, from the defendant- 
vendees under the contracts of sale enter- 
ed into by his mother v/ith them on Nov- 
ember 29. 1957, and December 10. 1957. 

7. On behalf of the defendant-vendees 
reliance has been placed on a iudgment 
of a Divi.sion Bench of the Madras High 
Court in Ciiinnaswami Roddi v. Krishna- 
swami Reddi. 35 Mad LJ 652 =■ (AIR 
1919 Mad 650), wherein Kumarasv«*ami 
Sastri, J., observed as under: — 

"Ordinarily, the benefit which a party 
receives when ho sells the property is the 
price which tlie vendee pavs. Any pro- 
fits which the vendor might make with 
the moneys would be too remote in esti- 
mating what he has to return in ca.’^e he 
is entitled to avoid the sale and elects to 
do so. Where however for the protec- 
tion of a purchaser contracting with a 
guardian or a qualified owner, a particu- 
lar dealing with the money was in the 
direct contemplation of tine partie.s such 
a.s the purchase of other lands with the 
consideration and the money is so applied, 
the benefit which the other party ob- 
tains will be the land or other property 


acquired wdth the consideration. There 
must, in my opinion, be something more 
than a mere application of the considera- 
tion in a particular way in order to en- 
title the purchaser to claim restoration of 
the properties acquired with the conside- 
ration paid by him. Section 35 of the 
Transfer of Property Act makes this 
clear. It requires that the benefit receiv- 
ed should be part of the same transaction 
and should be direct. The authorities 
cited by the learned Advocate-General do 
not support the view that the purchaser 
is entitled to foUow^ up properties pur- 
chased with the consideration irrespective 
of whether there was any arrangement or 
not ” 

8. These observations, in mv opinion, 
do not help the learned counsel as the 
learned Judge himself pointed out that 
there must be something more than a 
mere application of the consideration in a 
particular way in order to entitle the 
purchaser to claim restoration of the pro- 
perties acquired wdth the consideration 
paid by him and that the benefit received 
should be part of the same transaction 
and should be direct. In the instant/ 
cases it cannot be said that the purchase 
of land in Tehsil Samana was part of the 
same transaction as the sales of land in 
favour of the defendant-vendees or that 
the purchase ot land w'as in any w^ay 
directly connected with the said sales. 
The last sentence of the learned Judge 
makes it further clear that the purdiaser 
is not entitled to follow up properties 
purchased with the consideration irres- 
pective of whether there was any arrange- 
ment or not. In the instant cases, in the 
sale-deeds with the defendant-vendees, 
there w^as no stipulation or arrangement 
that in case the minor on attaining majo- 
rity avoided the sales in their favour, the 
vendees w^'ould be entitled to the lands 
purchased with the consideration paid by 
them, nor was there any condition that 
the sales in their favour wore to be null 
and void in case Smt. Dalbir Kaur did 
not purchase any land for the minor with 
the consideration received from tiicm. 

In the Madrtis case, the decree for the 
land purchased with the consideration 
received from the vendees was not allow- 
ed because it had been found ns a fact 
that the purchase of the lands at Sripe- 
nimbudur %vas not in the contemplation 
of the parties, at the time of the sale to 
the plaintiff. In the instant cnse.=. there 
is no doubt that the purchase of some 
land in Patiala region was in the contem- 
plation of Smt. Dalbir Kaur but no stipu- 
lation for that land or with regard to 
that land w^as made bv the defendant-ven- 
dees, as has been pointed out above. No 
assistance, therefore, can bo derived from 
this decision of the Madras High Court. 

9. The learned counsel for the defen- 
dant-vendees has then relied upon a Divi- 
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don Bench Judgment of the Kerala High 
Court in Cheriathu Varkey v. MeenaksU 
Amma 1964 Ker LT 952. That judgment 
Is distinguishable on facts. In that case 
the mother of the minors sold some pro- 
perties belonging to her and the minors 
to the second defendant and with a part 
of the consideration received she pur- 
chased some other properties in her name 
and in the names of the minor-plaintifls 
on the same day. The plaintifls disowned 
the acquisition of the latter properties 
and contended that the sale of their pro- 
perties in favour of defendant 2 vras for 
DO necessity and sought to set aside the 
alienation and recover the properties 
which had been sold by their mother to 
defendant 2. The suit of the plainhffs 
was decreed but the counsel for defen- 
^nt 2 pleaded that in cancelling the ali- 
enation as regards the pMntifls’ share, 
the benefit conferred on the plamtifls' 
estate by that ahenation should be direct- 
ed to be surrendered to the alienee-defen- 
dants. This plea was accepted and the 
glienee-defendants too were held entitled 
to recover 3/4th of plaint B schedule 
properties with mesne profits from the 
date of their eviction from the property 
decreed with a further direction that they 
would be paid compensation for their im- 
provements on the property from where 
they were ousted In making thi«i decree 
In favour of defendant 2 the learnt 
Judges followed the decision of the Mad- 
ras High Court in 35 Mad LJ 652-(AIR 
1919 Mad 6501 (supra). In the. Instant 
cases the acquisition of land In Tehsil 
Saxnana has not been disowned or avoided 
by Devinder Singh, He has accepted the 
purchase of that land and the contract of 
that purchase cannot be said to be a part 
of the voidable contracts of s^e with the 
defendant- vendees. 

10. On behalf of the appellant, the 
learned counsel has relied upon a judg- 
ment of Pnvy Council in Muralidhar 
Chatterjee v. International Film Co . Ltd., 
AIR 1943 PC 34, wherein the following 
observations occur: — 

"Sections 64 and 65 do not refer by the 
words 'benefit' and 'advantage' to any 
question of 'profit' or 'clear profit' nor 
does it matter what the party recaving 
the money may have done \rtth it. To 
say that it has been spent for the pur- 
poses of the contract is wholly immate- 
rial in such a case as the present. It means 
only that it has been spent to enable the 
party receiving it to perform his part of 
the contract — in other words, for his 
own purposes.” 

IL No assistance can be had from this 
Sudgment as the defendant-vendees are 
not seeking to recover any 'profit' or 
'clear profit' from the plalntiS-appellant 
In the garb of 'benefit'. They lay their 
claim to the land acquired by the plain- 


tiK’a mother for him in Tehsil Samana on 
the ground that it had been purchased 
with the conaderation paid by them and 
the plaintifTs estate benefited by the ac- 
quisition of that land and that benefit 
was directly in the contemplation of the 
parties at the time of the sales. This 
argument is fallacious as the utilisation of 
the consideration paid by the defendant- 
vendees does not amount to the benefit 
derived from them under the voidable 
contracts of sale with them which the 
plaintiff-appellant avoided, as he was 
entitled to do. The benefit under those 
contracts of sale received by the minor 
(plaintilT-appcllant) from the defendant- 
vendees was only in the form of cash 
consideration and not the land purchased 
with that consideration in Tehsil Samana, 

12. The learned counsel for the appel- 
lant has then referred to a Single Judge 
judgment of the Kerala High Court in 
Chandrasekhara Pillai v. Kochu Koshi, 
1961 Ker LT 1018. in which the conside- 
ration for sale of the suit property as per 
Exhibit 1 was Rs. 802i/“ made up of a 
cash consideration of Bs. 10/- and a sum 
of Rs. 7891/- to be advanced for an as- 
agnment. Exhibit II. in the name of 2nd 
defendant's tavazhi of a mortgage on a 
property belonging to Vclayuda Kurup. 
the husband of the 2nd defendant and 
Rs. 63i/- for paying for a puravalppa, 
Exhibit III taken from Vclayuda Kurup 
in regard to the same property, Tbui 
excepting the cash eonsideraiioa oi 
Ra 10/-. the rest of the price was for ta- 
vestment on a mortgage of property mat 
belonged to Vclayuda Kurup. the 
band of the 2nd defendant and the father 
of plainUEs 1 and 2 and the 3rd defen- 
dant The sale of the suit property was 
avoided and the counsel for the alienee 
contended that in the event of rescisrfon 
of the sale, the plaintiffs’ tavazhi should 
be directed to surrender the mortgage 
rights they had acquired with the consi- 
deration of the impugned sale. Reliant 
was placed on Sections 64 and 65 of the 
Indian Contract Act After setting out 
th<Ke sections, the learned Judge ob- 
served: — 

'These sections require only that when 
a transaction is avoided, or found to be 
void, the party, who bad received any 
benefit or advantage theretmder. shall 
restore the same to the person from 
whom he received it The benefit or ad- 
vantage received by the plaintiffs* tavazhi 
under 'the impugned sale was only the 
sum that the tavazhi received as conside- 
ratum for the sale, namely, the sura of 
Es. 852i/-. leaving out of account the cash 
consideration of Rs. lO/-. not shown to 
have been utilised for the tavazhi. The 
plaintiffs' tavaiiu is bound to restore the 
same to the 1st defendant before they 
recover the property from him. 
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_ The further contention that the plain- 
tiffs’ tavazhi should surrender the mort- 
gage right which they acquired with that 
amount does not appear to be warranted 
by law. The acquisitions of the mort- 
gage rights under Exhibits n and III 
were not benefits received under Exhibit 
I, but were benefits derived by a further 
investment which the plaintiffs’ tavazhi 
made with that amount As observed by 
the Privy Council in AIR 1943 PC 34 
(supra), Sections 64 and 65 do not refer 
by the words 'benefit’ and 'advantage’ to 
any question of 'profit’ or 'clear profit’, 
nor does it matter what the party re- 
ceiving the money may have done with 
it. Whether the investment made by the 
vendor with the consideration paid under 
the impugned sale ended in a profit or a 
loss, is of no consequence to the alienee. 
He can neither claim the benefit of the 
Investment nor be bound fay the loss re- 
sulting therefrom. He is concerned only 
with what he paid, and nothing more. I 
■would, therefore, repel the claim for a 
surrender of the mortgage rights taken 
by the plaintiffs’ tavazhi with the price 
paid under Exhibit I and direct the plain- 
tiffs’ tavazhi to restore the sum of Rs. 
852i/- only to the 1st defendant before 
they take the property from him.” 

13. For the reasons given above. I 
hold that the plaintiff-appellant Devinder 
Singh is entitled to a decree for possession 
of the lands claimed by him in the suits 
subject to his paying Rs. 7000/- and 
Rs, 9000/- to the respective vendees, pro- 
■yided the land claimed in the suits is 
foimd to be the land allotted to the ven- 
dees, in lieu of the lands sold to them by 
Dalbir Kaur. in consolidation proceed- 
ings. In the suit filed by Dewnder Singh 
against Smt. Shiv Kaur and others the 
land sued for was mentioned as measur- 
ing 102 Kanals 8 Marlas whereas the land 
sold measured 48 Kanals, The first ap- 
pellate Court has observed that it was 
necessary to find out whether the entire 
land in suit had been allotted to the ven- 
dees of that suit in lieu of the land sold 
by Smt. Dalbir Kaur, but the necessity 
for determining the identity of the land 
was not felt in view of the compromise 
entered into by the parties before him 
according to which Smt Kartar Kaur ■vyas 
to deliver possession of land _ rneasuring 
22 Kanals 11 Marlas to the plaintiff-appel- 
lant and Smt Shiv Kaur was to deliver 
possession of 23 Kanals 7 Marlas of land 
to him, and regarding the rest of the land 
the plaintiff's suit was to stand dismissed. 
The particulars of the land, the posses- 
sion of which was to be delivered to 
De'vinder Singh by Smt. Shiv Kaur and 
Kartar Kaur, were given in the statements 
of parties and were incorporated in the 
decree passed by the first appellate Court. 
This compromise was conditional, that is, 
St was to be effective in case the plain- 


tiff-appellant was held entitled to the 
decree in suit. Since the first appellate 
Court held that the plaintiff-appellant 
■was entitled to the decree sought for by 
ijini. the suit was decreed in terms of 
the compromise entered into by the par- 
ties before him. Since I have also come 
to the same conclusion, the plaintiff- 
appellant is entitled to the decree passed 
in his favour by the first appellate Court. 
I accordingly accept L.P.A. 500 of 1969 
and L.P.A. 25 of 1970 and setting aside 
the judgment and decree passed by the 
learned Single Judge restore the decree 
passed by the first _ appellate Court on 
July 29, 1969. In wew of the complicat- 
ed nature of the point of law involved in 
the appeals, I leave the parties to bear 
their own costs in this Court. 

14. In the other suit against Kapur 
Singh and others, there has been po com- 
promise. There is a dispute with regard 
■fo the land to the possession of which the 
plaintiff-appeUant is entitled. In para- 
graph 3 of the plaint, the plaintiff stated 
that in lieu of the land described in para- 
graph 1 of the plaint and entered in the 
sale deed dated December 10. 1957. the 
land described in the heading of the 
plaint and entered in the jamabandi for 
the year 1961-62 was allotted to defen- 
dants 1 to 5 in consolidation proceedings 
and the plaintiff-appellant was. therefore, 
entitled to the possession of that land. 
The reply to this paragraph of the plaint 
by the defendants was: — 

"Para 3 of the plaint is not admitted as 
correct and the plaintiff is put to proof.” 
No issue, however was framed on this 
part of the case and no evidence was led 
to show that the allegations in paragraph 
3 of the plaint were correct. The learned 
Single Judge observed in his judgment 
that in case his decision was not affirmed 
in appeal, this matter would have to be 
put in issue and determined. With this 
observation I entirely agree. I accord- 
ingly frame the following issue: — 

"UTiat was the land allotted to defen- 
dants 1 and 2 in consolidation proceedings 
in lieu of the land purchased by them 
from Smt. Dalbir Kaur as guardian of 
the plaintiff by sale-deed dated Decem- 
ber 10. 1957”? 

15. The case is remitted to the learned 
trial Court with a direction to try this 
issue by affording an opportunity of lead- 
ing ewdence to the partie.s. and to return 
the e'vidence to this Court together with 
its findings thereon and the reasons 
therefor within four months from today. 

L. P. As. Nos. 501 of 1969 and 26 of 1970 
may bo set doum for hearing after the 
receipt of the report from the trial Court. 

IVIEHAB SINGH, C. J. 1C. I agree 
Order accordingly. 
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AIR 1970 PUNJAB & HARYANA 554 
(V 57 C 92) 

MEHAR SINGH. C J. AND 
R S NARULA, J. 

Additional Directord) Consolidation of 
Holdings. Puniab and another. Appellants 
V. Raghwant Singh Gurbachan Singh and 
others. Respondents 

Letters Patent Appeal No 370 of 1964, 
D/-7-l'1970 from ludgmeot of A. N 
Grover, J in Civil Writ No 1728 of 1962, 
D/-7-8-19G4. 

(A) Constitution of India, Art. 226 — 

Certiorari — Order without jurLsdiction — 
Decision on question of limitation though 
relating to jurisdiction of deciding court, 
an order passed on basis of erroneous deci- 
sion about limitation or vrithout suo motu 
noting bar of limitation is not an order 
without jurisdiction — Order not a nullity 
so as to be liable to he quashed in certi- 
orari. AIR 19S6 SC 153 & AIR 19G1 SC 
907. Rel. on. (Para 3) 

(B) Constitution ol India, Art. 22S — 
Writ of Certiorari — Order passed without 
considering question of limitation — Order 
cot liable to be set aside on ground of re* 
lativc application having been filed beyond 
limitation. AIR 1961 SC 907, Followed. 

(Para 3) 

(O Constitution of India. Art. 226 — 
Writ of certiorari — New point — Ques- 
tion of limitation not raised before tri- 
bunal — Question cannot be raised for 
first time in writ petition. (1930) CS Pun 
LR 496 & ILR (1967) 2 Pun &. Hat 89 & 
AIR 1908 Pun] 282, Followed. (Para 3) 

(D) Civil P. C. (1908), S. 115 — Jurb- 
diction — Question of limitation — Deci- 
sion though it relates to question of jttrb- 
diction of court, order of court bas^ on 
wrong deebion on limitation or absence of 
decision not an order without jurudiclion. 

(Para 3) 

(E) Constitution of India, Art. 226 — 
Certiorari — TribunaPs order on que«tion of 
Umitat'vm, when liable to be quashed. 

An order of a tribunal on a Question of 
limitation, as indeed on any other legal 
Question would no doubt be liable to be 
set a<'ide if it is either based on extraneous 
considerations or based on no evidence 
whatever, or contains an error of law ap- 
parent on its face. But in that case it 
would not be liable to be set aside be- 
cause it is wnthout jurisdiction, but be- 
cause It suffers from an error of law ap- 
parent on its face. (Para 3) 

Ca'cs Referred: Chronological Paras 

(1963) AIR 1968 Punj 282 (V 55) = 

• (1968) 70 Pun LR 301, Thambu 
' V AddL Director Consolidation of 

Holdings 1 

(1967) ILR (1967) 2 Punj & Harayana 
' 83. Sewa Singh v. State of Pun- 

jab 1 

EN/EN/C127/70/NNH/P 


(1966) AIR 1966 SC 153 (V 53) - 
(1966) 1 SCR 102. Pandurang 
Dhondi Chougule v. MaruU Harl 
Jadhav < 2 

(1966) 68 Pun LR 496 » ILR (1966) 

2 Punj 664. Bhagat Singh v. AddL 
Director Consolidation of Holdmgs 
Punjab Jullundur I 

(1964) AIR 1964 SC 907 (V 51) “ 

(1964) 1 SCR 495. ItUyavira Mathal 

V Varkey Varkev 3 

(1963) Civil Writ No. 1458 of 1962. 

D/-8-4-1963 (Punj), Deendar v. 

State of Puniab S 

(1949) AIR 1949 PC 239 (V 36) = 

76 Ind App 131. Joy Chand Lai 

V Kamalaksha Chaudhury 2 

(1935) AIR 1935 PC 85 (V 22) “ 

62 Ind App 80. Maqbul Ahmad 

V Onkar Pratap Narain Singh 3 


B S Dhillon Advocate-General Punjab 
with Sukhdev Khanna. for Appellants: 
H L. Sarm Sr Advocate 01 C. Nagpal, 
with him), for Respondents Nos. 1 and 2 
only 

NARULA. J. The only ground on 
which the learned Single Judge, against 
whose judgment this appeal has been 
preferred, allowed the writ petition of 
Raghwant Singh and Gurdev Singh res- 
pondents and Quashed the order of the 
Additional Director, Consolidation of 
Holdings, Puniab. was that the petition 
under Section 42 of the -East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act (50 of 1948) (herdn- 
after called the Act) which was enter- 
tained and allowed by the Addition^ 
Director had been filed beyond the period 
of limitation prescnb^ by Rule 18 of the 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Rules. 1949 
It is the common case of both sides diat 
no objection as to limitation was raised 
by the vmt petitioners or any one else 
on any of the dates of hearing of the 
appVication under Section 42 of the Act. 
While allowing the w'rit petition, the 
learned Single Judge had followed the 
judgment of Mahajan. J.. D/- 8-4-1963. in 
Deendar v. State of Punjab. Civil W'rit 
No. 1458 of 1962 (Punj) In that <ase, 
the question of limitation had been raised 
before the Additional Director and he had 
merely waived the time limit in-order 
to redress the Grievance of the petitioner. 
Mr. B. S Dhillon. who appears for the 
appellants, submits that he has no Quar- 
rel with the proposition of law laid down 
in Deendar’s case,’ Civil Writ No 1453 of 
1962. D/- B-4-1963 (Punj) as subsequently 
confirmed in various subsequent decisions 
of this Court but his only argument In 
support of the appeal is that it w'as not 
open to the writ petitioners to raise the 
Question of limitation for the first time 
in their petition under Articles 226 and 
^7 of the Constitution. Mr. Dhillon Is 
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no doubt supported in this submission by 
at least three Division Bench judgments 
of this Court. In Bhagat Singh v. Addl. 
Director, Consolidation of Holdings, Pun- 
jab, Jullundur, (1966) 68 Pun LR 496, 
it was held by my Lord the Chief Justice 
and Pandit, J. that where the question of 
the revision under the Act being barred 
by time is not raised before the Director 
of Consolidation, the same cannot be 
raised before the High Court for the first 
time in proceedings under Article 226 of 
the Constitution. A similar question was 
again referred to a Division Bench con- 
sisting of Shamsher Bahadur, J. and my- 
self in Sewa Singh v. Stale of Punjab, 
ILR (1967) 2 Punj and Har 89. Shamsher 
Bahadur, J., who spoke for the Division 
Bench, held that failure to raise an ob- 
jection of limitation by a party which 
could have done so would be a bar to 
the certiorari petition made to quash 
such an order. The Bench held that ex- 
cept for a patent or inherent defect of 
jurisdiction, an objection which would 
oust the jurisdiction of a quasi- judicial 
tribunal ought to be raised in the first 
instance before the tribunal itself. The 
third case in which this point came up 
for consideration was decided by S. B. 
Capoor, J. and myself in Thambu v. Addl. 
Director Consolidation of Holdings, (1968) 
70 Pun LR 301 = (AIR 1968 Punj 232). 
It was held that where an objection as to 
an application under Section 42 of the 
Act being barred by time was not raised 
before the Additional Director, he was 
not bound to take notice of it suo motu 
and the proceedings held before him were 
not a nullity. In the course of the judg- 
ment of the Division Bench prepared by 
me, it was observed that a petitioner who 
does not raise a legal defence to an action 
before the tribunal where the action is 
brought should not ordinarily be permit- 
ted to raise the said defence for the first 
time in a writ petition, 

2. Mr. Harbans Lai Sarin, who ap- 
pears to support the judgment of the 
learned Single Judge, submits that the 
decisions of the previous three Division 
Benches on the point in issue need recon- 
sideration on the ground that _ on the 
principles of Section 3 of the Limitation 
Act, it is the duty of the Additional Di- 
rector to take notice of the question of 
limitation suo motu and that if the Addi- 
tional Director fails in so doing, his deci- 
sion lacks inherent iur^diction _ and 
should be quashed ex debito iustitiae by 
a vnit in the nature of certiorari. He 
has referred to the jtidgment of their 
Lordships of the Judicial Committee in 
Joy Chand Lai v. Kamalaksha Chnudhury, 
AIR 1949 PC 239, wherein it was held 
that where a subordinate Court _bv its 
own erroneous decision on a point of 
limitation or on a point of res judicata 
invested itself with a jurisdiction which 


^ law it did not possess, the High Court 
had the power to interfere in revision 
under Section 115 of the Code of Civil 
Procedure. The observations of their 
Lordships of the Supreme Court in 
Pandurang Dhondi Chougule v. Maruti 
Plari Jadhav, AIR 1966 SC 153, were then 
referred to. P. B. Gaiendragadkar, C. J., 
as he then was, speaking for the Court 
observed in that case as follows: — 

"It is conceivable that points of law 
may arise in proceedings instituted be- 
fore subordinate Courts which are related 
to questions of jurisdiction. It is well 
settled that a plea of limitation or a plea 
of res judicata is a plea of law which 
concerns the jurisdiction of the Court, 
which tries the procee^ngs. A finding 
on these pleas in favour of the party rais- 
ing them would oust the jurisdiction of 
the Court, and so. an erroneous decision 
on these pleas can be said to be concern- 
ed with questions of jurisdiction which 
fall within the puiadew of Section 115 of 
the Code. But an erroneous decision on 
a question of law reached by the subordi- 
nate Court which has no relation to 
questions of jurisdiction of that Court, 
cannot be corrected by the High Court 
under Section 115.” 

3, On the other hand Mr. Dhillon has 
placed reliance on the law laid down by 
the Supreme Court in Ittyavira Mathai v. 
Varkey Varkey, AIR 1964 SC 907. In the 
course of the judgment of the Supreme 
Court prepared by MudhoU<ar. J., it was 
held as below: — 

"All that the decision relied upon fhlaq- 
bul Ahmad v. Onkar Pratap Narain Singh, 
AIR 1935 PC 85) says is that Section 3 of 
the Limitation Act is peremptory and 
that it is the duty of the Court to talce 
notice of this provision and give effect to 
it even though the point of limitation is 
not referred to in the pleadings. The 
Privy Council has not said that where the 
Court fails to perform its duty, it acts 
ndthout jurisdiction. If it fails to do its 
duty, it merely makes an error of law 
and an error of law can be corrected only 
in the manner laid down in the Civil Pro- 
cedure Code. If the party aggrieved does 
not take appropriate steps to have that 
error corrected, the erroneous decree will 
hold good and will not be open to chal- 
lenge on the basis of being a nullity.” 

The legal proposition v.Rich emerges from 
the study of the abovementioned deci- 
sions of the Supreme Court is that though 
a decision on a question of limitation 
relates to the question of iuri.^rliction of 
the Court deciding the question, but an 
order faa.sed on an erroneous dcri.don,of 
.':uch a question or an order passed with- 
out suo motu noticing such a b.ar .and 
deciding it. is not an order without iuri'^- 
diction and cannot, therefore, be cla'-.-ed 
as a nullitv' so as to be liable to be quash- 
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ed in certiorari proceedings. An order of 
a tribunal on a question o£ limitation, as 
indeed on any other legal question, would 
no doubt be liable to be set aside If it is 
either based on extraneous considerations 
or based on no evidence whatever, or 
contains an error of law apparent on its 
face. But in that case it would not be 
liable to be set aside because it is with- 
out jurisdiction, but because it suffers 
from an error of law apparent on Its fa<^. 
In this view of the matter, it appears to 
us that the order of Additional Director 
of Consolidation of Holdings was not 
liable to be set aside by this Court in 
exerdse of its jurisdiction under Arti- 
cles 226 and 227 of the Constitution mere- 
ly because in the opinion of this Court 
the application on which the order had 
been passed was presented to the State 
Government long after the expiry of the 
period of limitation. If the objection had 
been raised before the Additional Direc- 
tor, the apphcant under Section 42 of the 
Act might have applied for condonation 
of delay, and if the applicant was able to 
show sufficient cause for not filing the 
application within time, the delay rnlght 
have been condoned. In the alternative, 
the applicant might even have convinced 
the Additional Director that the applica- 
tion had been filed within tune. In any 
event, we are bound by the earlier three 
Division Bench judgments referred to 
above, and following the same we must 
hold that the question of limitation not 
having been raised before the Additional 
Director. it.was not open to the writ peti- 
tioners to raise the same for the first 
time in the writ petition. The impugned 
order under Section 42 of the Act was 
quashed by the learned Single Judge 
solely on the ground of limitation, and 
as we have held that it is not open to 
this Court to allow the question of limita- 
tion being raised for the first time in 
certiorari proceedings, we have to accept 
this appeal and to set aside the order of 
the learned Single Judge. 

4. We accordingly allow this appeal, 
set aside the order of the learned Single 
Judge, and dismiss the \vrit jKtition of 
respondents 1 and 2, but leave the parties 
to bear their own costs. 

&IBHAR SINGH, C. J. 5. I agree. 

Appeal allowed. 
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A D. KOSHAD, J. 

Kartar Kaur and another. Appellants 
V. Dhan Kaur and others. Respondents. 

Second Appeal No. 941 of 1960, D/- SO- 
2-1970, from decree of AddL Dish J., 
Ambala Camp Ludhiana. D/- 27-7-1959. 


(A) Civil P. C. (1908), O. 22. R. 4 — 

Procedure in case of death of one of the 
respondents — Second appeal — Applica- 
tion for bringing 1*. Rs. of deceased long 
after limitation — - Prayer for condona- 
tion of delay on the ground that appci- 
fanta did not know of his death as they 
lived 20 miles away — IIcM that appeal 
had abated as ignorance of death of a 
party was no sufficient cause for condo- 
nation of delay. AIR 1060 Funj 335 (FB), 
Foil. (Para 2) 

(B) Civil P. C. (1908), O. 22. R. 4 — 
Death of one of the respondents — Second 
appeal against judgment and decree in 
suit for possession by plaintifis as appel- 
lants — Abatement of appeal against one 
respondent — Appeal became incompe- 
tent as a whole and could not be proceed- 
ed with as against surviving icspondents. 
AIR 1969 Punj & Haryana 216, Followed. 

(Para 3) 

CasM Referred : Chronological Paras 
(1969) AIR 1969 Punt & Haryana 216 
(V 56) - ILR (1968) 2 Puni 6C0. 
Swaran Singh Puran Singh v. 

Bamditta Badhawa 3 

(1962) AIR 1962 SC 89 (V 49) “■ 

(19621 2 SCR 636, State of Punjab 
V. Nathu Ram 3 

(1960) AIR 1960 Punj 335 (V 471 
ILR (1960) Punj 935 (FB). Firm 
Dittu Ram Eyedan v. Om Press 
Co. Ltd. S 

(1924) AIR 1924 Lah 461 fV 11) »’ 

80 Ind Cas 694, Munshi Bam v. 

Radha Kishen Z 

Bajlnder Sachar wllh R. K. CbWbbat 
and V, P. Prashar. for Appellants; .V, E. 
Sharda. for Respondents. 

JUDGMENT : Jaimal Kaur respondent 
No 6 and the two appellants before me, 
all of them being real sisters to each 
other and daughters of one Sunder, 
brought the suit out of which this appe^ 
has arisen for possession of a house and 
laud measuring 34 bigbas 15 biswa^ 
4 biswansis pulchta situated in Bhaiiu 
Bringan, Tehsil and District Ludhiana, 
against respondents Nos. 2 to 5 who are 
admittedly collaterals of the said Sunder, 
on the ground that the deed of relin- 
quishment executed on the 15th of Febru- 
ary, 1947, by Shrimati Dhan Kaur defen- 
dant-respondent No. 1, the widow of the 
said Sunder, in favour of respondents 
Nos. 2 to 5 was void and ineffective, the 
plaintiffs being preferential heirs of Sun- 
der as compared to his widow. The trial 
Court decreed the suit. In appeal Shri 
A. N. Bhanot. Additional District Judge, 
Ambala. maintained the decree in so far 
as it related to the house but set the same 
aside with regard to the land which was 
proved to be ancestral property qua res- 
pondents Nos. 2 to 5. 

2. The present second appeal was filed 
on the 28th of October, 1959, and when 
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it came tip for hearing before me on the 
il2th of December, 1969. hlr. Sharda, 
learned counsel for respondents Nos. 2 
and 3. stated that Amar Singh respon- 
dent No. 4 had died on the 30th of March, 
1964. The parties were allowed to file 
their respective affidavits with regard to 
the factum and date of Amar Singh’s death 
and there is no dispute now that the same 
were correctly stated by Mr. Sharda. An 
application under Rule 4 of Order XXII 
of the Code of Civil Procedure read writh 
Section 151 thereof, however, has been 
filed on behalf of the appellants praying 
that the legal representatives of Amar 
Singh respondent No. 4 be brought on the 
record with a finding that the appeal 
had not abated. The sole reason put for- 
ward in support of the prayer for condo- 
nation of the delay is that the appellants 
liye in village Thailiarwal which lies at a 
distance of over 20 miles from the village 
of respondent No. ■ 4 and that the latter 
died while he was serving in the Army 
outside his village so that the appellants 
did not come to know of his death before 
their counsel informed them thereof in 
December. 1969, after the same had been 
brought to the notice of this Court. These 
facts, it is contended by Mr. Sachar for 
the appellants, are sufficient for the con- 
donation prayed for. In my opinion, 
however, this contention has no force. 
Mere ignorance of the death of a party 
does not furnish sufficient groimd for 
setting aside an abatement after the ex- 
piry of the periods mentioned in Arti- 
cles 120 and 121 of the Limitation Act, 
XXXVI of 1963 (Articles 177 and 171 res- 
pectively of the Indian Limitation Act. 
IX of 1908). In so holding, Tek Chand, 
J„ with whom the other two Judges 
agreed in Firm Dittu Ram Eyedan v. Oni 
Press Co. Ltd, Fazilka, AIR 1960 Punj 
335 (FB)„ obser\'ed : — 

"Before ignorance of death can be 
deemed to be a good ground, there must 
exist good grounds for ignorance not at- 
tributable to negligence. When law im- 
poses an obligation on a person to bring 
legal representatives of deceased oppo- 
nent on the record, wthin the prescribed 
period, mere want of knowledge of death 
vdll be insufficient to secure him against 
consequences of abatement of his suit or 
appeal: he has further to show absence of 
want of care. VIhcn reasonable vigilance 
is a duW, unqualified ignorance cannot be 
deemed venial. V’ant of information may 
be overloolied if want was not induced 
by neglectful indiflercncc or blameworthv' 
remissness. Allowing oneself to remain 
in the dark cannot be treated as a per- 
suasive ground for condonation of delay.” 

Expressing the view that it v/as for the 
applicant to make out cogent grounds for 
excu.sing delay either bv positive evi- 
dence led in tliis behalf or from the cir- 


cumstances histifying such a concluaon. 
Tek Chand, J., held: 

"The burden cannot be cast upon the 
opposite party who secures a valuable 
advantage by the lapse of period of limi- 
tation, to adduce proof of facts and cir- 
cumstances showdng negligence or want 
of good faith on the part of the applicant. 
In the absence of circumstances or proof 
of want of negligence, a bald statement 
that the applicant was ignorant of the 
death cannot be deemed sufficient for re- 
vival of the suit or appeal” 

In Munshi Ram v. Radha Kishen, AIR 
1924 Lah 461, an application under Order 
XXII, Rule 9, of the Code of Civil Pro- 
cedure was made three years after the 
death of a party. The cause alleged in 
the affidavit filed in support of the appli- 
cation ■was that the parties were living in 
different districts and their residences 
were separated by a distance of 200 miles, 
but this was not considered to be a suffi- 
cient reason for excusing tlie delay in 
making the application after such a long 
period. This case was quoted with ap- 
proval in AIR 1960 Puni 335 (FB) (supra), 
and the facts in the present case where 
the delay covers a period of more than 
five years and the distance between the 
village of the appellants and that of the 
deceased is only 20 miles, constitute a 
stronger reason for turning down the 
prayer of condonation. The appeal must, 
■therefore, be held to have abated against 
the deceased respondent. 

3. The only question which remains 
to be decided is as to whether the appeal 
can proceed as against the surviving res- 
pondents. This point is also covered by 
authority. In Swaran Singh Puran Singh 
V. Ramditta Badhava, AIR 1969 Punj & 
Haryana 216, the plaintiffs were the sis- 
ter’s sons of the deceased and claimed a 
ioint decree for possession against his 
collaterals alleging that they (the plain- 
tiffs) were his preferential heirs. The 
suit was dismissed by the trial Court as 
well as by the first appellate Court. Dur- 
ing the pendency of the plaintiffs’ second 
appeal before the High Court one of the 
collaterals died and as no application to 
bring his legal representatives on the 
record was brought within the time 
allowed by law in that behalf, the appeal 
was held not only to have abated as 
against the deceased respondent but to 
have become incompetent as a whole. 
Mehar Singh, C. J.. and Narula, J., who 
decided the case, relied on the dicta of 
their Lordships of the Supreme Court in 
the State of Punjab v. Nathu Ram, AIR 
1962 SC 89, to the following effect: 

(a) If the decree under appeal is joint 
and indivisible, the appeal against 
the other respondents alto will not 
be proceeded v/ith and will have to 
be dismissed as a result of the 
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abatement of the appeal acainst 
the deceased respondent. 

(b) The view taken by the Courts in 
some cases previously to the effect 
that the abatement of the appeal 
asainst the deceased respondent 
will have the result of makinc the 
decree affecting his spetific inte- 
rest to be final and that the decree 
against the other respondents may 
be suitably dealt with by the ap- 
pellate Court IS incorrect The spe- 
cification of shares or of interest of 
the deceased respondent does not 
affect the nature of the decree and 
the capacity of the loint decree- 
holder to execute the entire decree 
or to resist the dttempt of the 
other party to interfere with the 
loint right decreed in his favour 

(c) The abatement of an appeal means 

pot Vnat the decree heV«eep 

the appellant and the deceased res- 
pondent has become final, but al.so 
as a necessary corollary that the 
appellate Court cannot in any wav 
modify that decree directly or in- 
directly 

In following this aulhontv, the Division 
Bench turned down an argument that the 
suit of the plaintiffs should be visualised 
as such number of separate suits as there 
were collaterals, with the following ob- 
servations — 

"The fact remains that they filed one 
suit for a loint decree for possession 
against all the defendants and having 
done so they cannot now argue that the 
suit should be deemed to be for separate 
decrees for possession of undivnded speci- 
fied shares in the property in Question 
for the purposes of deciding the question 
of abatement” 

These observations by which I am 
bound apply wnth full force to the facts 
of the present case Following them, 
therefore. I hold that the appeal has be- 
come incompetent as a whole and cannot 
now be proceeded with against the sur- 
viving respondents. 

In the result, the appeal is dismissed 
as having abated. There will be no order 
as to costs. 

Appeal dismissed. 


AIR 1970 PUNJAB & HARYANA 558 
(V 57 C 91) 

D K. MAIIAJAN AND 
S S SANDHAWALIA. JJ- 
The Commissioner of Income-tax. Pun- 
jab, Jammu & Kashmir and Himachal 
Pradesh. Patiala. PeUtioner v. Kartar 
Singh. Respondent 

Income-tax Case No 3 of 1963. D/-2-2- 
1970 
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r. Kartar Singh (Mahajan J.) A- L R. 

Income-tax Act (1922). S. C8 (2) — 
Po*vcr of High Court to direct Tribunal to 
state case — Exercise of. 

In an application under Section 66 (2) 
Hi^h Court will not issue Mandamus to 
thg Appellate Tribunal to refer questions 
of law which have already been decided 
by other High Court, unless the High 
Court comes to the conclusion that that 
decision is patently erroneous. 

(Para 4) 

Ca^es Referred: Chronological Paras 

(1988) C8 ITR 62 = (1968) 1 ITJ 
l48 (Soml Commr of Income-tax 
iJimhay City II v London Hotel 4 
(IflCS) 58 ITR 622 = 1965-2 Mad LJ 
272. P A*Poavu PiUai v Commr. 
of Income-tax. Madras 4 

p N Awasthy with B. S. Gupta, for 
Petitioner H L Soni with Gurprem Singh 
Ub.dlnp. far EtestKind/int 

plAIIAJAN. J : — The Commissioner of 
Income-tax. Punjab. Jammu & Kashmir & 
Hi/nachal Pradesh at Patiala, has moved 
thvs Court under Section 66 (2) of the 
IntUan Income-tax Act. 1922. asking tis to 
issue a Mandamus to the Tribunal con- 
cerned to refer the following two Ques- 
tions of law for our opinioa-— 

•‘(i) Whether on the facts and in th® 
circumstances of the case, the Tri- 
bunal was legally justified in enter- 
taining the so-called Memorandum 
Book which was never admitted or 
produced in the assessment pro- 
ceedings? 

(ii) If the answer to the first question is 
in the affirmative, whether on the 
facts and in the circumstances of the 
case, the req^rement of the first 
proviso to Section 10 (2) (vii) of 
the Indian Income-tax Act. 1922, 
was satisfied bv the entries in the 
Memorandum Book?” 

■ J. The assessee, an individual, carried 
on contract business lor the suoplV of 
ballast He employed his own trucks for 
the purpose of the contract business. No 
accounts of Ws business were produced by 
hirP. His income from such business wPS 
assessed by applying a rate on the re- 
ceipt® and depredation on the trucks. In 
the assessment year 1960-61, the assessee 
claimed a loss of Rs 50.679/- under Sec- 
tion 10 (2) (vii) of the Act. This loss was 
allowed by the Income-tax Officer by his 
order dated the 12th of July, 1961. The 
assessee appealed against the order of the 
Income-tax Officer on certain other 
matters. During the course of the hear- 
ing. the Appellate Assistant Commissioner 
noticed that loss of Rs. 50.679/- arising in 
the sale of trucks had been wrongly 
aliow'ed. He took the view that the as- 
sessce had not maintained account-books 
and so the condition for allowing the loss 
under the first proviso to Section 10 (2) 
(vit) of the Act W'as not satisfied; inasmuch 
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as the amount should have been actually 
written off in the books of the assessee. 
Accordingly, a notice was issued to the 
assessee to show cause why his income 
should not be enhanced by the amount of 
Rs. 50,679/-. Aftei hearing the assessee, 
the Appellate Assistant Commissioner en- 
hanced the amount of income by the figure 
of the loss claimed, by his order dated 
.the 15th of March, 1963. The assessee 
then appealed to the Tribunal; and the 
Tribimal reversed the decision of the Ap- 
pellate Assistant Commissioner and agreed 
with the Income-tax Officer in allo\ving 
the amount of Rs. 50,679/- as loss. 

3. The contention before the Tribunal 
by the Revenue v/as that the Memorandum 
Book produced by the assessee was not a 
book within the meaning of Section 10 (2) 
(vii). This contention was negatived by 
the Tribunal. The Revenue then moved 
the Tribunal for reference of the ques- 
tions already referred to above. This ap- 
plication was rejected by the Tribunal by 
its order dated the 4th of December, 1964, 
•ydth the observations that, "on the facts 
of this case, it could not be stated that 
the Tribunal was not legally justified in 
entertaining the said note-book and using 
it as a piece of evidence in deciding the 
case.” It is in these circumstances that 
the present petition has been preferred. 

4. It may be said at the outset that a 
question of law does arise. But in view 
of the clear pronouncements of the Madras 
and Bombay High Courts in P. Appavu 
Pillai v. Commr. of Income-tax, Madras, 
(1965) 58 ITR 622 (Mad) and Commr. of 
Income-tax. Bombay City II. v. London 
Hotel, (1968) 68 ITR 62 (Bom), we decline 
the prayer for Mandamus. Normally 
speaking, if a matter is settled by a High 
Court in this country, that should be 
enough for the purposes "of the Revenue, 
unless this Court comes . to a conclusion 
that that decision is patently _ erroneous. 
This avoids multiplicity of decisions on the 
same question and is really a commend- 
able course. We do not see anything 
vTTong with the %'iew adopted bv the 
Madras High Court. The Revenue has so 
far taken no steps to assail its correct- 
ness bv taking the matter to the Supreme 
Court. That view appeals to commonsense 
and reason. This is what the learned 
Judges said while dealing with Section 10 
(2) (vii) of the Act: — 

■ lit » t * The expression "boolcs of the 
assessee” in the context in which it ap- 
pears in Section 10 (2) (\di) cannot give 
any indication of the particular tvpe of 
accounts which the assessee should main- 
tain. Tffiat the accounts maintained by the 
assessee are defective, in tlie sense that 
tlrey do not lead to a correct assessment 
of the income, profits and gains of the 
businos.s. has nothing w’hatever to do with 
the allowance that can be granted under 
Section 10 (2) (vii). » • • •” 


In the present case, the Memorandum Re- 
gister w’as produced which showed the re- 
levant entry regarding the purchase and 
sale of vehicles wherein the loss had been 
calculated and written off within the 
meaning of Section 10 (2) (vii). The deci- 
sion _ of the Madras High Court is fuUy 
applicable to the facts of the present case. 

5. In tills view of the matter, we see 
no reason to grant the application for 
mandamus. The application is dismissed 
but there wall be no order as to costs. 

SANDHAW^ALIA, J, ; — 6. I agree. 

Petition dismissed. 


AIR 1970 PUNJAB & HARYANA 559 
(V 57 C 95) 

D K. klAHAJAN AND 
S. S. SANDHAWALIA, JJ. 

Des Rai and others. Appellants v. Vinod 
Kumar Lai Chand. Respondent. 

Ex. Second Appeal No 498 of 1967. D/- 
11-2-1970. from, judgment of Harbans 
Singh Actg., C. J., D/-17-7-1969. 

Civil P. C. (1908), S. 11 — Res judicata 

— Principles of — Scope — Suit for pre- 
emption decreed with direction to deposit 
balance of pre-emption money by parti- 
cular date — Delay of two days in deposit- 
ing money due to treasury being closed — 
No objection taken by vendee to the fram- 
ing of decree in trial Court or in lower 
appellate Court or even in second appeal 

— Objection to late deposit >s deemed to 
have been waived and objection to fram- 
ing of decree contrary to the directions in 
the judgment is res judicata. (Para 4) 

N. L. Dhingra and M. S. Dhillon, for 
Appellants; K. L. Sachdeva, for Respon- 
dent. 

MAHA.TAN, J. : — This execution second 
appeal has been placed before us in view 
of the order of Harbans Singh, Acting, 
C. J., dated the 17th July, 1969. The 
matters which the learned Judge wanted 
to be settled by a larger Bencli, in our 
opinion, do not arise as vill presently ap- 
pear from the narration of fact? As t):e 
whole case has been placed before us. we 
have dealt with it and disposed of the 
same. 

2. The land in dispute was sold by 
Smt. Rallp Devi,’ the grandmother of the 
present respondent. This sale was pre- 
empted by Vinod Kumar who was the 
grand.son of the v'endor. His suit was 
decreed bv tire trial Court on the 31st of 
August. 1962, with regard to two-third 
of the land on pavment of R.s. 19.333-33. 
A direction wa.s given in the decree that 
the balance of the pre-emption money had 
to be deposited by the 10th of November, 
1962. The money could not be deno.sited 
by the 10th of November, !9G2. because 
the Trea.su rv v’as cl o.gcd and, in fact, the 
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deposit was made on the next worWng 
day. that is. the 12th of November. 1962. 
Against the decree, that was prepared, 
two appeals were preferred; one by the 
plaintiS-pre-emptor and the other by the 
defendant-vendee. The vendee's claim !n 
appeal before the learned District Judge 
was that the pre-emption should have 
been allowed on payment of Rs. 29.000 
and not on Rs. 19.333-33, as was done by 
the trial Court On the other hand, the 
pre-emptor’s claim in appeal was that 
he was entitled to pre-empt one-third of 
the land. 

The learned District Judge allowed the 
pre-emptor’s appeal and dismissed the 
vendee’s appeal, with the result that a 
decree in favour of the pre-emptor was 
passed on payment of Rs. 29,000. The 
pre-emntor was given time to make good 
the balance to make up the amount of 
Rs. 29.000 by the 6th of August. 1963. 
This was done wuthin time. Against the 
decision of the learned District Judge, the 
vendee appealed. He contested the deci- 
sion of the lower appellate Court on the 
ground, that possession by pre-emption 
could only be allowed to the extent of 
two-third of the land sold. This plea 
Prevailed with this Court with the re- 
sult that the trial Court's decree was res- 
tored 

3. When the pre-emptor proceeded to 
execute the decree, an objection svas 
raised before the executing Court that as 
the pre-emption money, namely. Rs. 
19.33^33 had not been deposited on the 
loth of November. 1962, the pre-emption 
suit should be deemed to have been dis- 
missed; and, therefore, no decree could 
be pas^ and there was nothing to exe- 
cute. This objection was rejected by the 
executing Court and so also by the anpel- 
late Court. Both the Courts proceeded 
cm the view that the pre-emption money 
was in deposit in the Court before the 6th 
of August. 1908, and as the trial Court’s 
decree bad merged with the decree of the 
Dislrict Judge the deposit was within 
tim^ The vendee is dissatisiied with this 
decision and has come up in appeal to this 
Court 

4. It is not necessary to deal with the 
matters raised in the order of Harbans 
Sinph, Ac ting C. J.. which led the learned 


Judge to refer the matter to a Division 
Ben<^ In our opinion, the appeal stands 
concluded on a narrow grotmd which 
escaped notice. The ground, on which we 
have proceeded to dismiss the appeal, is 
purely one of law^ and in order to ap- 
preciate our decision, the following facts 
have to be kept in view. Under the trial 
Court's decree, the balance of the pre- 
emption money had to be deposited by the 
10th of November. 1962. It was not de- 
posited on that date, but was deposited 
on the l2th of November. 1962. The 
reason for this delay v/as that the Treasury 
was closed on the 10th as well as on the 
lllh of November. 1962, In any event, 
if the deposit made on the 12th of Novem- 
ber. 196^ was not a good deposit, the suit 
should ^ve been dismissed and not 
decreed. However, a decree was framed 
and two appeals against that decree were 
preferred — one by the pre-emptor and 
the other by the vendee. No objection 
was taken to the framing of the decree by 
the vendee in the trial Court or in the 
lower appellate Court. Both the parties 
proceeded on the ashimption that the 
decree had been validly framed. The 
vendee could have non-suited the plain- 
tifl-ore-emptor on this ground. This 
ground was available to him in appeal 
Therefore, two results follow:— 

(1) that the objection to late deport has 
been waived; and 

12} that the objection to the framing of 
the decree contrary to the directions 
in the judgment become res 
judicata. 

The matter does not rest here. Even In 
second appeal, no objection to the decree 
on this ground was taken. In this situa- 
tion. it is idle to suggest that the decree, 
which has now become final inter partes, 
is. in any manner, defective. The defect, 
if any. in the decree has been cured fay 
the application of the rules of res judicata 

5. For the reasons recorded above, this 
appeal fails and is dismissed, but there 
will be no order as to costs m this Court 
only. 

SANDHAWALIA, J. 5— 6. I agree. 

Appeal difflnissed. 


END 
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in the progress of the suit. The Court, in 
which the suit is pending, is there- 
fore duty hound to revive the pro- 
ceedings either suo motu or at the instance 
of the plaintiS who has filed the suit 

(Para 12) 

Cases Referred: Chronological Paras 

.(1964) 1964 Rai LW 442 = ILR (1964) 

14 Raj 1088, Karansee v. Basti Chand 2, 5 
N. M.' Kasliwal, for Petib'oner; Lekhtaj 
Mehta and S. K. Mai, for Opposite Parties 
in Civil Revn. No. 353/1966; Hastimal 
Parakh, for Petitioner in Civil Re\Ti. No. 382 
of 1966. 

BHANDARI, C. J.; — These three refer- 
ences have heen made by Jagat Narayan, J., 
in revision pefa’tions filed in this Court and 
a common question of law regarding inter- 
pretation of Sections 5 and 6 of the Rajas- 
than Relief of Agricultural Indebtedness Act, 
1957 (Act No. 28 of 1957) hereinafter call- 
ed the Act) has been raised in them. These 
sections run as follows: — 

“5. Abatement or stay of suit or insolvency 
petition. — (1) Whenever a suit or an insol- 
vency petition against a debtor shall have 
been brought or made and pending in a com- 
petent Court and such debtor or the person 
who brought or made such suit or petiHon 
applies to such Comt in this behalf, the 
Court shall — 

(i) abate such suit or peb'tion if it is satis- 
fied on affidavit or otherwise that an applica- 
tion to the Debt Relief Court under Sec- 
tion 6 or Section 6A has been made and ad- 
mitted and is pending, or 

(ii) stay proceedings in such suit or ap- 
plication if it is sab'sfied as aforesaid that 
the defendant or the opposite party, as the 
case may be, is a debtor within the meaning 
of this Act: 


(2) Such an application, praying for the 

determination of the debts outstanding against 
^ niay also be filed by his creditor 

or his surety, whether such debtor is liable 
for such debts individually or jointly wiffi 
another person. 

(3) Every' application under sub-section (1) 
or sub-section (2) shall be signed and veri- 
fied in accordance wath Order \rL, Rule 15, 
of the First Schedule to the Code of Civil 
Procedure, 1908 (Central Act V of 1908) and 
shall contain the following particulars name- 
ly:— 

(a) a statement that the debtor is an agri- 
culturist or a member of a Scheduled Caste 
or a Scheduled Tribe, 

ffi) the place where he normally resides, 

(c) a statement of aE debts outstanding 
against him, including those referred to in 
Section 4, as nearly as may be ascertainable 
and the names and addresses of his creditors, 

(d) a statement of all his property, includ- 
ing claims due to him, together witli a speci- 
fication of the value of his property, and 
the place or places at which any such pro- 
perty is to be found, and 

(e) such other particulars as may be pre- 
scribed. 

(4) In cases covered by Clause (ii) of sub- 
section (1) of Section 5 an application under 
sub-section (1) or sub-section (2) of this Sec- 
tion, as the case may be, shall be filed with- 
in the period fixed under the proviso to sub- 
section (1) of Section 5. 

(^ All applications pending before Debt 
Relief Court at the commencement of the 
Rajasthan Relief of Agricultural Indebtedness 
(Amendment) Ordinance, 1961 (Ordinanco 
No, 7 of 1961), shall continue and be deem- 
ed to have been presented under this sec- 
tion. 


Provided that, in the case of an applica- 
tion for stay under clause (ii), the Court 
shall fi-x a period, not exceeding ninety days, 
within which the application to the Debt Re- 
lief Court shall be made. 

(2) If any such suit or petition as is refer- 
red to in sub-section (1) shall have been 
pending — 

(i) acafnst a member of a Scheduled Caste 
or a Scheduled Tribe, at the dale of the ap- 
plicability of this Act to such castes or 
tribes appointed under Section 2-A, and 

(ii) in other cases at the date of tlie com- 
mencement of this Act, an application for 
stay of proceeding under sub-section (1) may 
be made within six montlis of the date of 
such applicability or sudi commencement, as 
the case may he. 

6. Application to Debt Relief Court: — 

(I) Any debtor, who is liable for dehts in- 
divadually or jointly v/ith another person, 
may file an application before the Debt Re- 
lief Court having jurisdiction in the area in 
which he ordinarily resides or earns his liv^ 
lihood praying for die determination of his 
debts. 


(6) The suit or insolvency petition in 
which proceedings may have been stayed 
under Clause (ii) of sub-section (1) of Sec- 
tion 5 shall abate — 

(i) if no such application as is referred to 
in sub-section (4) is filed, or 

(ii) if such an application is admitted and 
notice of such admission has been received 
by the court concerned. 

(7) If such an application is rejected tho 
debtor shall not be entitled to file another 
application in any Debt Relief Court and 
any proceedings stayed under suI>-secUon (1) 
of Section 5 shall be resumed." 

2, In Civil Revision No. 209/66 Pyarelal 
had filed a suit against Smt. Rani Raman 
Kumari for tlie recov'cry' of Rs. 1066.76 in 
the court of Munsif East, Jaipur Citv. TIio 
defendant filed an application in that suit 
contending that she was an agricnltnrisf and 
was a debtor w-ithin tlic meanin.s of Sec- 
tion 2 (cc) of the Act and that .she wojild 
file an application under Section 6 of the 
Act in the competent Debt Relief Court and 
that till then the suit be .sl.aved. Tlie court 
accept©! that she was a debtor and stayed 
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the proceedings in the suit. Shrimati Bani 
Raman Kumart then filed an application 
under Section 6 (1) of the Act before the 
hiunsif Dausa praying for determination of 
her debts. On 2nd August, 1964 counsel 
for the plauibff admitted in the court of 
Munsif, ^t Jaipur City that the defendant 
had filed an applicabon under Sechon 6 (1) 
of the Act ana on this admission the court 
passed the order that in view of the admis- 
sion, the suit be stayed and added that (he 
suit be struck off from its number and be 
consigned to the record room. There is no 
express order of the abatement of the suit. 
On 23rd December, 1964 the Debt Relief 
Court decided that Rani Raman Kumari was 
not a debtor within the meaning of tlie Act 
and her application under Secbon 6 (1) of 
the Act was not maintainable. Thereupon 
on 24th March, 1965 the plaintiff filed an 
application in the court of Klunsif, East Jai- 
pur City, that tlie suit filed by him be re- 
stored to its onginal number and that fur- 
ther proceedings be taken thereon. The 
learned Munsif by his order dated 5th May, 
1965 relying on the authority of this Court 
in ^ransee v. Ba.stichand, 1961 Ra> LW 442 
dismissed the application on the ground that 
the suit could not be restored as it bad 
abated The plaintiff filed a resnsion ap- 
plication in this Court which came for hear- 
ing before Jagat Narayan J. The learned 
Judge has taken the view that Raransee's 
case 1964 Rat LW 442 required to be re- 
considered. He formulated the follotving 
rtuestion and referred the case to a larger 
bench: — 

“Wlicther the Ovil Court can revive pro- 
ceedings abated under Sections 5 and 6 of 
the Raiasthan Relief of Agricultural In- 
debtedness Act, 1957.” 

3. The facts in Civil Revision No. 382/ 
66 are similar escept that the court io wliich 
the suit was filed had passed an express order 
of abatement of the suit. 

4- Similar question arose in an execuHon 
case out of which Civfl. Revision. No- 351/06 
has arisen, 

5. The answer to the question referred 
to us depends on the meaning to be given 
to the word "ahite” in Section 5 (I) (i) and 
Section 6 (fi) of the Act. In 1961 Raj LW 
412, Jagat Narayan, J lias taken the view that 
the dicticmary meaning of “abate” was “to 
put an end to" and th.it in this sease this 
espresston was used in Order 22 of the Code 
of Cml Proceihtre. He pointed out that 
the erpression "abate" was used in a sense 
different from stay and that it did not mean 
merely a stay for an Indefinite period as 
contended by the creditor in that case. He 
further pointed out that before the amend- 
ment of the Act by the amending Act “The 
Rifisthan Relief of Acncultiiral Indebtedness 
(Amendment) Act I960 (Raiasthan Act No. 
.33 of I960)", there was a provision onlv 
for the stas' of proceedings but the legisla- 
ture dehberately put the provisioo for abate- 


ment of the suit by the amending Act For 
aO these reasons he held that when a suit 
or execution application has abated by virtu® 
of Sertions 5 and 6 of the Act. it could not 
be revived and that the remedy of the cre^ 
tor or decree-holder was to file new suit or 
new execution application as the case may 
be. 

6. Let us examine the scheme of tie 
Act when it lays down that under certain 
circumstances, a suit or insolvency petition 
shall abate. Broadly speaking, the purpose 
behind Sechons 5 and 6 is to confer exclu- 
sive jonsdicbon on Debt Relief Court of 
the area m which the debtor ordinarily re- 
sides or earns his livelihood to determine aD 
his debts and to grant him appropriate relief 
in accordance with the provisions of the Att. 
For this puroose a summary remedy has 
been provideti and it consists in making an 
application by the debtor for determinatiem 
of Ins debts as provided in Section 6 (1). 
But by die Amending Act (Act No. 33 of 
1960) this remedy may also be filed by the 
creditor or the surety of the debtor. Cases 
may anse m which a sirit or iasolvency ped- 
Uon bas already been brouj^t or made ia 
a competent court against a debtor. Seo- 
Kon 5 <l) (ii) provides that in such a case U 
the debtor or die person who brought or 
made such suit or insolvency application ap- 
plies to that court for stay of proceedinj^ 
it may stay the proceedings in such suit or 
application provided it is satisfied bv alBda- 
vil or otherwise that the defendant or the 
opposite party os the case mav l>c is a 
debtor wnthin the meaning of the Act At 
the same time, it may fix a period not ex- 
ceeding ninety days 'within which the ap- 
plication to the Debt Relief Court has to bo 
made. If such an application is not made 
either b>' the debtor or by the creditor, the 
consequences will be that the suit or the in- 
solvency petiUcm in which proca-edings have 
been sfajed shall abate. It is so provided 
in sub-section (6) (i) of Section 6 of the Act. 
This appears to be a bit harsh and imjurt 
to the creditor because it may turn out to 
be a case in which the creditor had opposed 
ihe application of a debtor under Sec 5 (1) 
for stay of proceedings on the ground that 
the defendant or the opposite party as the 
case may be was not a debtor within the 
meaning of the Act and yet while filing the 
application under Section 6 (2) he is asked 
to fake up the position that (he defendant 
or ihe opposite party is a debtor. But the 
reason may be that stay of proceerlings have 
been ordered by the court in which the pnv 
cwedincs were pending after satisfaction that 
the defendant or the opiiosife party as the 
case may be is a debtor wathin the meaning 
of the Act and the creditor must take ap- 
propri.are steps by filing revision application 
or otherwise for setting aside that finding 
of Ihe court otherwise he- must obey that 
findmg and go to the Debt Relief Court 
which has been granted exclusive juiisdio 
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tion in the matter. Tlie other types of cases 
may he where there is already an applica- 
tion pending under Section 6 (1) or Sec- 
tion 6(2) and thereafter a suit or an insol- 
vency petition has been brought against tire 
debtor. Section 5 (1) (i) says that in such 
a case, the debtor or the person who brought 
or made such suit or petition may apply for 
abatement of such suit or appheation. Sec- 
tion 5 (1) (i) lays down tljat abatement of suit 
or insolvency application be ordered when 
the court in which it is pending is satisfied 
that an applicafa'on to the Debt Relief Court 
has been made, and admitted and is pend- 
ing. 

7. Unfortunately in the Act there is no 
profusion what procedure is to be followed for 
admission of an application under S. 6. We are 
inclined to lake the view that an application 
under Section 6 cannot be declared to be 
admitted unless the court is satisfied that 
the appheation is either made by a person 
who is a debtor within the meaning of the 
Act or by his creditor or his surety and such 
application has been brought in a competent 
Court. It appeared to us more in consonance 
with the scheme of the Act as well as with 
justice and equity that such preliminary 
matters mast be decided before an applica- 
tion is declared to be admitted. But the 
Act appears not to have been artish'cally 
drafted. The heading of Section 7 says tliat 
there is some sort of preliminary procedtire 
to be followed in such cases, but the section 
opens by saying that tlie preliminaty pro- 
ceeding is to be followed upon the admis- 
sion of an application under Section 6 or 
Section 6A and lliat procedure is that all the 
creditors of the applicant are to be joined as 
partias to the proceedings and the Debt Re- 
lief Court is to pass an order fixing tlie date 
of hearing. There is no indication in the 
Act that the obiecKon whether tlie Court is 
competent to decide the matter or whether 
the person whose debts are to be determined 
is or is not a debtor within the meaning of 
the Act is to be decided first. In some 
other Acts of other Stales of similar mature 
there is such provision. For example, we 
may refer to Section 17 of the Bombay Agri- 
curtural Debt Relief Act. We should have 
remedied this defect by laying doum that 
such preliminary matters must be decided 
after giving notice to all creditors of tliat 
person and then only the application is 
deemed to be admitted. But the opening 
words of Section 7 are that even such notices 
are to be given after admission and thus no 
room is left for us to give such interpreta- 
b'on. Wc ma}' by the way point out that 
in the e.xpression “all creditors of the appli- 
cant”, the u.se of the word “applicant” is not 
appropriate when the application under Sec- 
tion 6 has been filed not by tlie debtor but 
by the creditor or his surety. Perhaps this 
was not noticed while amending Section 6 
by the amending Act otherv.'ise Secb'on 7 
should also Irave been amended. 


8. Having pointed out tliese defects in 
drafting, let us revert to Sections 5 (1) (i) 
and 6 (6) of the Act. Section 5 (1) (i) lays 
dov\m that if tlie Court in which the suit 
or insolvency petition is pending is satisfied 
that an application under Section 6 or 6A 
has been made and admitted and is pend- 
ing, it may order abatement of such suit 
or insolvency petition. Similarly, S. 6 (6) (ii) 
says that if an appheation under Section 6 
is admitted and notice of such admission 
has been received by the court concerned, 
then the suit or insolvency proceedings which 
had been stayed under Clause (ii) of sub- 
section (1) of Section 5 .shall abate. We 
have to determine what is the meaning of 
the word “abate” in these sub-sections. 

9. Ordinarily, it Ls the duty of a court 
or a tribunal which has been created for 
deciding certain disputes between tlie parties 
to decide those disputes finally. But circum- 
stances may arise when such final deter- 
mination may not be possible. Confining 
ourselves to suits, we find tliat in the Civil 
Procedure Code there are provisioas for dis- 
mis.sal and abatement in such cases. For 
example, it is provided in Rule 2 of Order 9 
Civil Procedure Code tliat where on the day 
fi.xed in summons for the defendant to ap- 
pear and answer, it is found that the sum- 
mons has not been serv’ed properly upon 
the defendant in consequence of the failure 
of the plaintiff to pay the court-fee or postal 
charges, the court may make an order that 
the suit be dismissed. Similarly, provision in 
Rule 3 of the same Order is that where 
neither party appears when tlie suit is called 
for hearing the court may order that the 
suit be dismissed. Wlien a suit is dismissed, 
ordinarily the court dismi.ssing the suit be- 
comes functus officio and the remedy of a 
party lies in an appeal for getting die order 
of dismissal set aside. But under Rule 4, 
tliat ver>' court is competent to set aside the 
order of dismissal. Tlie suit of the plaintiff 
had been dismissed because of die default 
committed by the plaintiff, yet he has the 
remedy to satisfy die court dial there was 
sufficient cause for him for having commit- 
ted .such default and he may get an order of 
di.smissal of the suit set aside. Tims even 
dismissed suits can be restored. The suit 
had been dismissed for die reason dial fur- 
ther proceedings could not be taken there- 
on on account of default committed by plain- 
tiff. But the plaintiff may come fonvard 
to satisfy die court that for .sufficient cause 
his default should be condoned and the pro- 
ceedings in die suit may be revived. 

10. Let us come more closely to (ho 
point and examine in what sense the word 
"abate” has been used in Order XXII of 
die Code of Cisril Procedure. 

11. Order XXII, Rule 3, Civil Procedure 
Code provides diat where one of two or 
more pl.iinliffs dies and lhe_ right to sue 
does not survive to the surviving plaintiff or 
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plaintiffs alone, or a sole plaintiff or sole 
surviving plaintiff dies and the right to sue 
survives, the Court, on an applicnlion made 
in that behalf, shaJl cause the legal repre- 
sentative of the deceased plaintiff to be made 
a party and shall proceed with the suit. 
Then it is provided that where within the 
time limited by law, no application is made 
under sub-nile (1), the suit shall abate so 
far as the deceased plaintiff is concerned. 
Similarly, there is a provision under O XXII, 
E. 4 for the abatement of suit as against 
the deceased defendant Under Order XXII 
Rule 9 the plaintiff or the person claiming 
to be the le^ representative of a deceased 
plaintiff may apply for an order to set aside 
the abatement or dismissal, and if it is 
proved that he was prevented by any suffi- 
cient cause from continuing the sui^ the 
court shall set aside the abatement or dis- 
missal upon such terms as it thinsk fit. Thus 
the abatement of suit under Order XXU is 
not of such a nature that the proceedings 
in that suit cannot be continued under any 
circumstances, or in other words, that suit 
may be revived if certain conditions provided 
in Order XXII, Rule 9, Chnl Procedure Code, 
are satisfied. We mean to point out that 
the order of abatement of suit under O XXtl 
is not of such a nature that it cannot be 
vacated by that very court On the other 
band, if certain conditions are satisfied, the 
proceedings in that suit may be continued, 
it is not final dismissal of the 5uit in the 
sense that there can be no contiouanco of 
the proceedings in any contingency whatso- 
ever after abatement 

12. We find no difficulty in adopting 

I this meaning of the expression "abate* while 
dealing with Sections 5 and 6 of the Act 
N'mv what does Section 5 say? Section 5 
(1) (1) says that the court shall abate the 
suit if it is satisfied on afSclavit or other- 
wise that 'an application to the Debt Relief 
Court under Section 6 or Section 6A hiis 
been made and admitted and is pending. 
This Section ©ves effect to the general rule 
of Jaw that if two courts of concurrent luris- 
diction are seized of the matter, the lej^Ia- 
hire may prohibit the other court from tak- 
ing any proceeding in the matter. \Vhen 
it is said in Section 5 (1) (i) tfiat the court 
shall abate the suit, it means that the court 
will slop taking all further proceedings in 
the suit and may consim it to the record 
room. In Section 6 (6) of the Act, such 
abatement is to be ordered in the suit in 
which the proceeding may have been star- 
ed under Clause (li) of sub-section (1) of 
Section 5 if no such application as is refer- 
red to In sub-section (4) is filed, or if such 
application is admitted and notice of snd 
emission has been received by the court 
concerned. In all the cases before us. the 
abatement has taken place under Sec. 6 (1) 
(ii). Now, it may turn out that the applica- 
tion filed by a pmon claiming himself to 
bo a debtor within the meaning of Sec- 


tion 2 (cc) of the Act may be dismissed oni 
die objection taken by his creditors that he 
is not a debtor within the meaning of the 
Act or the court in which the application 
is filed is not competent to entertain the 
application or that the application docs nut 
comply with the provisions of Sec. 6 (3). 
^Vhat is to be done after such abatement 
The Debt Relief Court dismissing or reject- 
ing the application must withdraw the notice 
of the admission of the application wliich 
it had sent to the court concerned and even 
if it does not expressly withdraw such noUep, 
it must be deemed to have done so by dis- 
missmg or rejecting the application of that 
person. What is the effect then on the 
abatement of the suit after such notice of 
admission has been withdrawn by the Debt 
Relief Court? Will the order of abatement 
remain in force even after the notice is 
withdrawn or deemed to be withdra%vn? 
Such cannot be the consequences. In effect 
the Debt Relief Court informs the court in 
which the suit is pending that it was not 
right in sending the notice of admission to 
the court in which the suit is filed and it 
further informs that court of the rechfi'ea- 
tion of that mistake. Even if no express 
information is sent, then by rejecting the 
application of that person who has filed the 
application under Section 6 (1) of the Act, 
the Court nnist be deemed to have sent sach 
notice. Obviously the order of abatement 
could not have been operative bad this mis- 
take been not made ^ the Debt Relief 
Court. As soon as the court rectifies this 
mistake by rejecting the appb’cation, it means 
to convey to the court that so far as it U 
coocemeu. it places no hurdle in the pro- 
gress of the suit The court, in which the 
suit is pending, is therefore duty bound to 
revive the proceedings either suo motu dr 
at the instance of the plalntif! who has filed 
the suit 

13. Our answer to the question is that 
the proceedings in the suit can be revived 
on uie r^ection of the application of the 
debtor. \Ve need not make any pronounce- 
ment whether the order of abatement can 
or cannot be vacated in a case in which 
no such application has been filed as is 
referred to in sub-section (4) of Section 6 of 
the Act and the abatement of suit takes 
place fay virtue of the force of sub-section (6] 
(i) of Section 6. 

14. Our answer to the question Is that 
civil Court can revive the proceedings abated 
under Section 5 (1) (i) or Section 6 (6) (u) 
of the Act if the order of admission of the 
application under Section 6 has been set 
aside by the Debt Relief Court itself or by 
any other Court competent to set aside that 
order. 

Order accordingly- 
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AIR 1970 RAJASTHAN 261 (V 57 C 61) 
JAGAT NARAYAN, C. j. AND 
L. N. CHHANGANI, J. 

Rajasthan State Electricity Board, Jaipur 
and another. Appellants v. Shrikishan and an- 
other, Responcfents. 

Spl. Appeals Nos. 54 and 60 of 1968, D/- 
13-1-1970 against order of Kan Singh, J. 
D/- 17-10-1968 reported in 1969 Lab IG 
513 (Baj% 

(A) Civil Services — Rajasthan Service 
Rules (1951), Rule 18 — Government Ser- 
vant’s lien on his post — Government em- 
ployee provisionally transferred to State Elec- 
tricity Board — Loss of service cannot be 
inferred simply because Government failed 
to mention specific permanent post on wliich 
his lien could be retained. 19G9 Lab IG 
513 (Raj.), Reversed. 

A rule creah'ng a very valuable right in 
Eavour of the employees cannot be availed 
of to lead to the serious consequences of loss 
of service on the basis of actual or presumed 
contravention of the rule by the State. 1969 
Lab IG 513 (Raj), Reversed; AIR 1967 SC 
1857 and AIR 1986 Raj 1, Distinguished. 

(Para 7) 

(B) Civil Services — Rajasthan Serrice 
Buies (1951), Rule 141 (as in force in 1958) 

— Bar on transfer of Government Servant 

to foreign service ivithout his consent — In 
absence of express or implied orders of Gov- 
ernment transfer without consent does not 
result in termination of services. 1969 Lab 
IC 513 (Raj), Reversed. (Para 8) 

(C) Civil Services — Rajasthan Sersice 
Rules (1951), Rule 17 (b) — Power of Gov- 
ernment to suspend lien of sciv'ant on liis 
substantive post — Provisional transfer of 

' Government servant to State Electricity Board 

— Failure to suspend Uen does not result 
in termination of services under the Slate. 

(Para 12) 

C.Tses Referred; Clironological Paras 
(1967) AIR 1967 SC 1857 (V 54) = 

1967-3 SCR 377, Electricity Board, 

Rajasthan v. Mohanlal '4 

(1966) AIR 1966 Raj 1 (V 53) = 

ILR (1965) 15 Raj 707, Mohanlal 

V. State 4, 13 

B. C. Chatterji, Addl. Advocate General, 
for State; H. P. Gupta, for Appellants; M. 
Mridul, for Respondents. 

JUDGMENT : These are two speeial ap- 
pe;ils under Section 18 of the Rajasthan High 
Court Ordinance, one by the State of Raja- 
sthan and the other by tlie Rajasthan State 
Electricity Board, Jaipur (hereinafter to be 
referred to be Uie Board) against the order 
of a learned Single Judge of this Court 
dated 17th October, 1968, quashing tho 
order Ev. 1 dated 29th June, 19G7, of the 
Chairman of the Board, retiring the respon- 
dent Shri Shrikishan from service and further 
directing Uie respondent State Govt, and the 
Board not to give effect to tho order qua 
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the petitioner Shri Shrikishan. Both these 
appeals shall be disposed of by this common 
order. 

2. The relevant facts may be briefly 
stated as follows: — 

The respondent Shri Shrikishan is a resi- 
dent of Kishangarh and was bom on 1-7- 
1910. He joined Government service in the 
erstwhile State of Kishangarh as a wireman 
in the State Power House. With tlie forma- 
tion of Rajasthan, tlie respondent became the 
emploj'ee of the State of Rajasthan. He was 
a Head Line-man with effect from 1-4-1950. 
Sometime in the year 1957, (on 28-6-1957) 
the Rajasthan State Electricity Board was 
constituted, in pursuance of the relevant pro- 
visions of the Electricity Supphes Act, 1948 
(hereinafter to be referred to as tlie Act). 
After the formation of the Board the State 
Government issued directions under Sec- 
tion 78-A of the Act vide order Ex.A dated 
12th Febmary, 1958, placing the services of 
the employees of the Electrical & Mechani- 
cal Department excluding the Electrical Ins- 
pectorate of the State at the disposal of tlie 
Board. This order indicated the manner of 
regulation of the service conditions as 
follows: — 

(1) The sendees of tlie Govt, employees 
of the Electrical and Mechanical Department 
both permanent and temporary shall be pro- 
visionally placed at the disposal of the Rajas- 
than Electricity Board with effect from 1st 
July, 1957. 

(2) The Board shall be required to permit 
each Government servant to exercise option 
either to: — 

(a) accept the new grades and sendee 
conditions framed by the Board under its 
regulations; or 

(b) Continue in the present grades and 
sendee conditions except in regard to con- 
duet and discipline rules: or 

(c) obtain relief from Government sendee 
by claiming pension or gratuity as may be 
admissible on abolition of posts under the 
Rajasthan Service Rules (Rules 215 to 226). 

(3) In case of permanent Govt, servant 
of the Electrical and Mechanical Department 
opting to continue in the service of the Board 
subject to these e.\dsting conditions, the grant 
of pension is guaranteed by tlie Government 
subject to an arrangement to be made with 
the Board. 

(4) The Government servants are to bo 
permited to avail themselves of leave earn- 
ed under the Government after tlieir transfer 
to the Board to draw the sal.iry therefore, 
in accordance vdth an arrangement to bo 
made witlr the Board.” 

It does not appear from the record whe- 
tlier the Board took any action to create 
new grades or service conditions but it is 
a common ground that there arose no occa- 
sion for tlie employees provisionally trans- 
ferred to exercise any option provided in 
Clause (2) of the order Ex. A. It may be 
incidentally mentioned that sometime in tho 
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year 1963 the Board prepared the dr^ 
standing orders for laying down the cx)ndi- 
tions 0 ^ the service of the employees provid- 
ing the age of superannuation of its em- 
ployees at “53” ana submitted them before 
the certifying officer in accordance with the 
Standing Orders Act, 1946. The Union of 
the workers opposed the certification of the 
standmg order proposed by the Board and 
suggested tlie foation of the age of super- 
annuation at “60" and not “55". The Certi- 
ficalion Officer did not certify the order 
about the age of superannuation and we are 
told that the age of superannuation was left 
to be determined by the past practice. 
On 13lh June, 1967, the Government of 
Rajasthan issued ordm beanng No F 1 (42) 
FD (EUp-nules) 67-1 amending Rule 56 of 
the Raiasllian Service Rules (hereinafter to 
be referred to as the Service Rules) and sub- 
stituting "55" years as the age of super- 
annuation in place of "58" years. The said 
order was endorsed to the Chairman of the 
Board. In pursuance of that order, on 29th 
June, 1967. Chairman of the Board, issued 
the order Ex. 1 rctinng the respondent Shri 
Sbnlishan from service Aggnev«l by this 
order, the respondent Shn Shnkishan sub- 
mitted writ petition in this Court on the 
following grounds- — 

1. That he was not employee of the Slate 
and could not have been retired in terms 
of Government Notification dated 13-6-1967 
by which the State Employees were retired. 
Coasequently, the order Ex. 1 could not be 
issued. 

2. The respondent Shri Shrikishan also 
referred to the absence of tlie certification of 
the standing order in relation to superannua- 
tion age and contended that in the absence 
of a standmg order duly certified he could 
not have bera retired by the Doatd. 

S. The writ "-as opposed by the appel- 
lants. The reply of the Board was that the ser- 
vices of the respondent like other employees of 
the Power Houses were provisionally plac^ 
at the disposal of the Board and tliat he was 
only on deputation with the Board and never 
came to be absorbed in the service of the 
Board and that he could be retired on reach- 
ing the age of 55 yean in terms of the 
Service Rules as amended in June, 1967. 
It was also urged that even after the transfer 
of the Power Houses by the State Govern- 
ment to the Board, the State Goveniinenl 
continued to exercise disciplinary control over 
employees -whose services were placed at the 
disposal of the Board. In the reply as also 
bv means of a separate application the Board 
also contended the Court should not exer- 
cise its extraordinary jurisdiction having re- 
gard to a serious dispute on a ouesfion of 
fact between the parties viz. wnelher tlm 
petitioner was or was not an employee of 
the State. The State filed a separate reply 
more or less on the same lines. 

4. The writ came up before a learned 
Sin^e Judge in the Brst instance on 22.8- 
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1968. On that day the counsel for the 
Board submitted that he had documentary 
evidence to produce for showing that the 
lespondent Shri Slirikishan continued to be 
a Government servant in spite of his servi- 
ces Iiaving been placed at the disposal of 
the Boani in terms of order Blx. A. The 
Court then expressed the opinion that the 
decisive thing for seeing wnether the res- 
pondent Shri Slmkishan continued in Gov- 
ernment service or not will be to find out 
whether his lien was kept with the Govern- 
ment or whetlier any permanent post was 
kept for Itim on which his ben was suspend- 
ed, He, therefore, directed the counsel for 
the Board to gather information about the 
hen of Shri Shnkishan with the Government 
in the first instance and directed that the 
question whether a further opportunity 
should be given to the counsel for the Board 
to adduce evidence in the shape of other 
documents for establishing the continuance 
of the respondent m the service at a later 
date. 

The Board subsequently on 28-8-68 pro- 
duced a copy of letter No. F.4 (95) Pow/ 
67 dated 26lh August, 1968 written by the 
Assistant Secretary to iJie Government (Power 
Department) and addressed to the Secretary, 
Raiaslhan State Electricity Board Jaipur, 
statmg "their services have not been trans- 
ferred to the Board and they still hold a 
lien under the Government". The principal 
question was formulated by the learned Judge 
as follows:— 

*^Vbelher the Mtitioner (respondent here) 
was a State employee and be was not ab- 
sorbed in the service of the Board, but 
continued to be on deputation with the 
Board so that he could be retired on the 
basis of the CJovemment notification issued on 
13-6.67 in terms of Rule W of the Rajastlian 
Service Rules, 1951. as they stood amended 
on 13-6-67r 

In answering the question, the learned Judge 
examined the language of the order Ex. A 
of 1958 in the light of the Service Rules, 
particularly. Rule 18 relating to the hen of 
Government servants and 141 relating to the 
deputation of Government servants to foreign 
employments, and record^ the following 
conclusions:— 

(1) “Therefore, to my mind, the only 
choice lelt with a Government servant whose 
services were placed at the disposal of the 
Board, in terms of oider Ex. A was either 
to continue in service xvith the Board OO 
terms that the Board might offer or on his 
old terms or to go home and to ask for 
ixjst retirement benefits &om the Govern- 
ment.'' 

(2) Emphasising that it was the duty of 
the Board to have given this option, to the 
employees concern^ and its omission for 
10 long years, he observed that “that does 
not lie in its mouth to say that the employee 
is not its employee. By logic of events that 
had overtaken what was laid down in the 
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order Ex. A, the partie.? concerned namely, 
the Board and the employee.s concerned will 
be taken to have e.stablished a relationship 
of master and servants as between them- 
selves by conduct.” 

(3) Referring to letter dated 26-S-6S (Ex. 
C) the learned single Judge observed: — 

■“The letter written by one re.spondent to 
another, even if one of tlie respondents is 
tlie Government during the pendency of the 
writ petition and after the query has been 
made by the Court itself on 22-8-68 has 
evidentiary value.” 

' (4) The learned single Judge also relied 
upon the stand taken by the Board in Mohan- 
lal V. State, AIR 1966 Raj 1 holding that 
Mohanlal a similar employee was treated 
as an employee of the Rajasthan State Elec- 
tricity' Board after the Power Houses were 
transferred to the Board. The learned Judge 
further pointed out that the case went up 
to the Supreme Court at the instance of the 
Board (Electricity' Board Raja,sthan v. Mohan- 
lal, AIR 1967 SC 1857) and the judgment 
/ of the Court was affirmed vide order 3-4- 
1967. 

Reaching the conclusion that the respondent 
was no longer the employee of the State, die 
learned single Jtidge held that the order 
E-x, 1 could not have been issued by the 
Chairman of the Board. The learned sin- 
gle Judge 'Consequently allowed the writ 
petition with costs and qua.shed the order 
Ex. 1. The State Government and the Raja- 
•sthan State Electricity Board have filed the 
present appeals. 

5. At the outset, we think it proper to 
empliasise the following facts which hardly 
admit of any controversy; — 

(1) That by Government’s order dated 
T2th Febniary, 1958 (Ex. A) their services 
were only provisionally' placed at the dis- 
posal of the Board. There is no subsequent 
order of the Government either terminating 

i their sers'ices or otherwise indicating that 
; ' they ceased to be Government employ'ees. 

(2) That there was no exercise of any 
option in terms of Clause (2) of Ex. A by 
the re.spondent Shri Shrikishan and there 
is no order of the Board appointing or ab- 
sorbing the respondent as permanent em- 
ployee of tlie Board. 

6. We consider it proper to point out at 
this stage that we h.ive not been able to 
understand how the order Ex. A imposed 
a duly on the Baud to have given option 
to the Stale employees whose services were 
prt)visionally placed at the disposal of the 
Board. - There arc also no materials on re- 
corrl whether the Board created new grades 
or conditions of service and whether there 
•irose any occasion for the exercise of on- 
tiori in terms of Clause 2 fh) of Ex. A. We 
('onsider, there was no adeqnale jnstific.atinn 
fnr the basic .assumption made bv the leam- 
i*d single Tudgo in ibis beh.alf. Prima facie, 
these facts do not lead to an inference 
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that the respondent, like other emplovees, 
continued to be in the service of the Boanl. 
The learned Judge however, relied upon 
Rule.s 18 and 141 of the Service Rules and 
reached a contrary conclusion. The ques- 
tion before us is whether on a proper and 
reasonable interpretation and con.struction of 
these niles the conclusion reached by the 
learned single Judge is sustainable? 

7. ^ Rule 18 of the Service Rules provides 
that “A Government servant’s hen on a post 
may in no circumstances be terminated, even 
widr his consent if the result will be to leave 
him without a lien or a suspended lieu upon 
a permanent post.” The rule is intended to 
safeguard the rights of the Government ser- 
vant and to impose a corresponding duty 
upon the Government and it cannot be rea- 
sonably interpreted to imply not only loss 
of lien and fiudher a termination of the ser- 
wces of the State employees simply because 
tlie Government while prox-isionally transfer- 
ring tlie respondent mentioned no specific 
permanent post on which his hen could bo 
retained. A rule creating a very' valuable 
right in favour of the employees cannot be 
permitted to be availed of to lead to the 
serious consequences of loss of service on 
the basis of actual or presumed contraven- 
tion of the rule by tlie State, 

The rule on the other hand, should and 
does enable a State employee to compel the 
Government to take appropriate steps for the 
retention of his lien including the creation 
of a supernumerary' post. A contrary wow 
contended for by the respondent and relied 
upon by' the learned .single Judge will lead 
to a serious invasion on the rights of the 
Government serx'ants and cannot he reason- 
ably countenanced. Having regard to the 
language of the rule and the materials on 
record, we are unable to agree with the 
learned single Judge that the right of the 
raspondent in respect of his lien on Govern- 
ment serxi'ce was extinguished and that the 
respondent lost his serx'ice also. In oiir opin- 
ion (he learned single Judge was hardly 
inslified in being mflucnced by' reference to 
Rule 18 in interpreting the impugned order 
Ex. 1. 

8. Rule 141 of the Serx'ice Btiles as it 
stood in 1938, prohibited transfer of a Gov- 
ernment servant to foreign serx'ice without 
his consent. It. however, docs not state 
expressly or by necessary' implication that a 
transfer by' the Cov'cmnient in disregard to 
the rule is bound to have the effect of ter- 
minating the scrx'ices of Ihc Government ser-- 
vant. On the basis of the nilc the Govern- 
ment servant could object to the transfer 
and insist upon his right to remain with the 
Government and Ihc Govemrni'nt will bo 
bound to allow the objection and to cancel 
the transfer. It may be that Ihc Gox'cm- 
menl m.ay not have any job on which to 
retain the eniplovee in consequence of abo- 
lition of post and may have no altemativo 
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but to terminate the services of the etopToyeo 
after ©ving necessary benefits under Br. 215 
to 226 of the Buies. But it cannot be as- 
ramed in the absence of express or implied 
orden of the Government or proj^ mate- 
ria that the Government by effecting trans- 
fer terminated or intended to terminate tho 
services of its employees. 

It must be emphasised that there is noth- 
ing on record to show that the respondent, 
in any way, objected to tho transfer. On 
the other band, he acquiesced in the order 
of transfer and consequently, there arose no 
question for the terminatioa of tho respon- 
aents service. The learned Judge thought 
that as the Government servant had no real 
option to object to the transfer on account 
or the liability of the termination of his ser- 
vices as provided in Clause “CT of Er. A, 
the transfer should be treated as compulsory 
without the consent of the respondent and 
other employees and that it had the effect 
of termination of the employment of the res- 
pondent with the Government and his conse- 
quent absorption ly the Board. \Ve bad it 
cifficnlt to accept this conclusion. To us, 
the position apjreais to be as follows— 

la the year 1953 after the creation of tho 
Board the Rajasthan Covemmeot was aart- 
ons about the services of the persons in tho 
Mechanical and Electrical Department. The 
Cov'emment therefore, placed their service* 
jffovisionally at the di^sal of the Board 
evidently retaining them in State Service. 
The Government contemplated that the Board 
may create new grades and nevv conditioD* 
of service and, therefore, gave option to the 
employees to accept new grades and servico 
conditions and be absorb^ in the service 
of the Board or to continue in the service 
of the State on old terms. Of course, CL “c" 
of para 2 of Ex. A did provide that in case 
of a Government servant refusing to accept 
the transfer and to serve under the Board 
he could claim relief from the Government 
by claimiug pension, oc fatuity, aa may bo 
admissible on abolition of the posts under 
the Rajasthan Service Rules (Rules 215 to 
226). This option given to the Government 
servant by itself cannot imply tennination 
of Government service. 

It may be that the Government servant* 
might not have objected to the transfer in 
view of the hVeliltood of their services being 
terminated under clause “c” of A. To 
say this, hoss-ever, cannot imply that tho 
transfer of the respondent was necessarily 
without his consent and that it resulted in 
the termination of the respondent’s services 
in the Government and his absorption the 
Board. . The counsel for the respondent 
vehemently contended that the order Ex. A 
in view of Clause “c” should be interr^ed 
to imply the impossibihty of the employees 
to remain in service with the Stale and the 
absorption of the employees in service 
of the Board that they had ^ven simply an 
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and when created by the Board or to re- 
main in service with the Board, on condi- 
tions of service as were in force under the 
State. 

We regret, we cannot accept this inter- 
pretation. In the instant case the order 
dearly states for the provisional transfer of 
their services. It furuier guarantees pen- 
sion. Clause 2-c meant an option to the 
employee to cither accept tho provisional 
transfer while continuing in State service or 
to accept termination of service on the basis 
of abolition of post with necessary benefits. 
It may imply a temporary inability on the 
part of the State to retain the employees 
with jobs under it but not an inability to 
retain them in servico or to provide work 
and fobs to them in future. On a proper 
Interpretation of Er. 1, wo are of opinion 
that the Government servants had option to 
get themselves absorbed in the service of 
the Board by accepting new mades and ser- 
vice conditions, if any, created by the Board 
or to continue in the service of the Goveni- 
ment on the old service conditions. Differ- 
ing fiom the learned single Judge we reject 
the contention of the respondent’s counseL 

9. We may mention here that Rule 141, 
Rajasthan Service Rules was amended in 1060 
by F. D. Order No. F.7 (a) (31) F.DA./Ru]es 
60 dated 12^1960. The amended rule runs 
as follows 

“141. No Government servant may be 
traosfcTTed to foreign service against bis will 
provided that this rule shall not apply to 
the transfer of a Government servant to the 
services o! a body incorporate or not, whitb 
is wholly or sub^ntially owned or control- 
led by the Government to servico paid from 
a Panchayat Samiti/Sla Parishad Fund coti- 
stituted under the Rajasthan Panchayat Sami- 
tis and Zila Poiisbads Act; 1059 (Aik No. 37 
of m9)r 

10. Tho Rajasthan Stats Elecfcricity Board ' 
is substantially controlled by the Govem- 
tnent and under the amended rule. Govern- 
ment became empowCTrf to transfer die ser- 
vices of the respondent to the State Electri- 
city Board on deputation without his con- 
sent on 12-8-1960. This amendment regu- 
larised the deputation of the respondent 
even if his implied consent is not inferred. 

11. Further, the impugned order provi- 
des for the reversion of the employees to the 
servi<M of the State before retiring them. 
A supernumerary post is created for each 
employee on which he reverts nod from 
which he retires. 

12. Rule 17 (b) of the Rajasthan Servico 
Rules provides that Government may sus- 
pend the lien of a Government servant on a 
post which he holds substantively if be is 
transferred to foreign service and Rule 17 (0 
provides for the revival of the lien on his 
reversion to service under the State. The 
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lien of aH Government servants whose ser- 
vices were transferred to the State Electri- 
city Board should have been suspended under 
the above rule. The failure to do so can- 
not have the result of terminating their ser- 
vices under the State. Their lien was nei- 
ther terminated nor suspended expressly. In 
these circumstances, it can only be deemed 
to have been suspended. For that was the 
correct order which should have been pass- 
ed. It will thus be seen that tliere is no 
reason to treat the respondent as being other- 
wwe than on deputation with the State Elec- 
tricity Board. 

■ 13. The learned Single Judge relied upon 
the case of AIR 1966 Raj 1 in support of 
his conclusion that the re^ondent should be 
treated as an employee of the Board. It is 
true that Mohanlal was mentioned as an 
employee of the Board in the above judg- 
ment which was also upheld by the Supreme 
Court In our opinion, the respondent can- 
not derive much help from this case. Mohan- 
lal was an employee of the Mechanical 
Department and his ser\nces were provision- 
ally placed at the disposal of the Board. In 
1960 he was deputed as Assistant Engineer, 
Electrical, in the Public Work.s Department 
(Buildings and Roads) by order of the Gov- 
ernment dated 27th January, 1960. Sub- 
sequently by another order of the Govern- 
ment dated 2dth November, 1962, he was 
transferred back to the Board. 

It appears that during the period he was 
on deputation in the Public Works Depart- 
ment tliere were a number of persons who 
were junior to him in the pre-existing Elec- 
trical and Mechanical Department and like 
him who were serving in the Electricity 
Board, had been appointed to higher posts 
in disregard of his seniority. He filed a wit 
petition to challenge the promotion of his 
Juniors and to enforce his seniority. The 
writ was allowed. The facts of his provi- 
sional transfer of services to tlie Board and 
his subsequent transfer to tlie Public Works 
Department of the State and further retrans- 
fer to tlie Board point out that he was being 
treated as a State employee. There was no 
controver.sy in that case whether he should 
be treated as a permanent employee of the 
Board or of tlie State. In fact, the observ'a- 
tions of his being an employee of the Board 
appear to have been made on admissions, 
there being no controversy or issue. Such 
obsen^ations being casual, cannot be binding 
while deciding tlie present case. 

14. In tlie light of the foregoing discus- 
sion, we have no alternative but to come to 
the conclusion in disagreement with the 
learned single Judge, tliat the respondent 
having continued in Government servnee was 
validly retired by tlie Chairman of the Board 
in terms of Government Notification dated 
ISth June. 1967, and the learned Judge was 
not justified in qua.shing the order of lho 
Chairman. In this view of the matter, it is 


hardly necessary to consider the controversy 
in relation to the standing orders. 

^ 15. The appeals are allowed. The deci- 
sion’ of the learned single Judge is set aside. 
Parties to bear their own costs. 

Appeals allowed. 
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Eunjbehari Lai, Petitioner v. The Regional 
Assistant Labour Commissioner, Jaipur and 
others. Respondents. 

Civil Writ Petn. No. 145 of 1967, D/- 11- 
7-1969. 

^ (A) Payment of Wages Act (1936), Seo- 
lion 15 (2) — Claims arising out of deduc- 
tions from wages — Jurisdiction of Autliority 
appointed under Section 15 is to determine 
the actual wages to be paid to employees 
and not the potential wages. 

In view of tlie definition of wages under 
Section 2 (vi) of the Payment of Wages Act 
the Authority under that Act ha.s tlie jurisdic- 
tion to decide what actually tlie terms of the 
contract between tlie parties were, that is to 
say, to determine the actual wages of the 
employees but it had no jurisdiction to deter- 
mine the question of tlie potential wages 
which the employee ought to nave got AIR 
1955 SC 412, Rehed on. (Para 14) 

Therefore the authority appointed under 
the Payment of Wages Act has no jurisdic- 
tion to decide a claim that the employer has 
not paid to its employees the minimum 
wages Bxed under the Minimum Wages Act 
which according to claimant amounts to de- 
duction of wages. (Para 14) 

(B) ^En^mum Wages Act G948), See. 20 
— Claims — Fixation of minimum wages hy 
notification under Section 3 — Employer fail- 
ing to recogni.se rights of employees accrued 
to them by virtue of notification — Dispute 
can be raised before Antliorily appointed 
under Section 20 (1) only witlun six months 
from date of notification. (Para 12) 

Cases Referred: Chronological Paras 
(1955) AIR 1955 SC 412 (\^ 42) = 

1955 SCR 1353, A. V. D.’Costa, 

Divisional Engineer, G. I. P. Rly. 

V. B. C. Patel 14 

D. P. Gupta, for Petitioner; S. K. Tewari, 
Dy. Govt. Advocate, for Respondents. 

ORDER : — Petitioner Knnjbehari Lai, a 
quarr>'-liolder, ha.s filed this petition under 
Articles 226 and 227 of the Constitution chal- 
lenging the order passed by the Regional .As- 
sistant Labour Commissioner, Jaipur, who 
was working as an Authority under the Pay- 
ment of Wages Act, 1936 (hereinafter called 
tlie Act) for Alwar area. 

2. Tlie facts giving rise to this litigation 
are as follows: 

DN/EN/C93/70/LGC/P 
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Respondent No- 2 Labour Enforcement 
Officer, Jaipur, who was incharge of the olEce 
of Inspector under the Act, moved an appli- 
cation under Section 15 of the Act before 
respondent No. 1, the Atilhonty appointed 
under the Act, that the petitioner dJegally 
deducted Rs. 2929 SI Paise from the wages 
of the employees employed by him at his 
quarries. Tins claim was raised by the 
Labour Enforcement Officer for a period 
from May, 1965 to September, 1965 The 
ground on the basis of which this claim was 
made by the said officer was that the State 
Government had fixed the wages under the 
Minimum Wages Act but the contractor, 
namely, the petitioner did not pay to the 
labourers who worked at his quany at the 
rates so fixed under the Minimum Wages Act 
by the Government of Rajasthan. The peti- 
tioner raised certain preliminary objections 
before respondent No. 1. One of Ae ob- 
jections was that tbe respondent No. 1 bad 
no jurisdiction to entertain a dispute under 
the provisions of the Act which ought to 
have been raised under Section 20 of the 
Minimum Wages Act. The other preliminary 
obiections, which have not been pressed 
before me, need not be mentionea here. 
Respondent No. 1. after hearing the argu- 
ments of both the parties, decided this ob- 
jection of tbe petitioner against him and held 
that he had jurisdiction to entertain such a 
claim under the provisions of the Act. It 
Is against this order dated 27th December, 
1966 that the present writ application h^ 
been filed with a prayer that the order pass- 
ed by respondent No 1 mav be quashra as 
the respondent had no jurisdiction to enter- 
tain any claim of respondent No. 2 i^er 
the provisions of tbe Act, 

3. Tbe only question that has been nrged 
before me is that the labour working at the 
quarry of the petitioner was of casuu oature 
that was employed for the purpose of cnisb- 
ing or breaking those pieces of .stones which 
were not used lor building purposes. Ac- 
cording to the petitioner, mostly females 
were engaged by bim wbo used to xvork 
only for two hours in a day and that loo at 
their sweet will when they could make them- 
selves free after finishing their house-hold 
work and therefore they were paid piece- 
rate wages. It is also averred by the peti- 
tioner that this work was done merely as an 
incidental work to the mam mining opera- 
tion and therefore those employees who were 
cm'.bmg or brenVmz the stones were not io 
the regular emplovment of the petitioner and 
were not working daily at the quarry. It is 
also averred that the Government of the 
State of Rajasthan by a notificatiosi dated 
2^lh of Febniary. 19Bo bad fixed minbnuni 
wages at Rs 60/- per month or Rs. 2-31 np. 
per dav for those emplovees who were 
engaged on daily wage system but no mioi- 
minn piece rate wage was fixed bv the Gov- 
ernment under the Minimum Wages Act. 
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The employees engaged by tbe petitioner 
did not claim the mirumum rvages as fixed 
by the Government of Rajasthan and did not 
move any authority under Swtion 20 of the 
Minimum Wages Act It was the respondent 
No. 2, the Labour Enforcement Officer, 
Jaipur, who was working as an Inspector 
under the Payment of Wages Act and who 
raised this claim after the expiry of six months 
from the date of the notification issued by 
the Government of Rajasthan under the 
Minimum Wages Act &ing the minimum 
wages of the labourers. Accortbng to the 
petitioner, this claim was made before res- 
pondent No. 1 by respondent No. 2 on 10th 
of hiarch, 1965 which date falb outside the 
period of bmitation fixed under Section 20 
of the Minimum Wages Act for making any 
claim to get the minimum wages. In this 
manner, it is contended that the respondent 
No. 2 wanted to by pass the provisions of 
Section 20 of the Minimum Wages Act under 
which he could not put up bis t3aim as being 
time-barred and now wants to get things 
which he could not have othenvise got under 
the Minimum Wages Act. 

4- A reply has been filed on behalf of 
respondent No. 2 wherein it has been admit- 
ted by him that the employees of the petJ- 
lioner on whose behalf the claim had beeo 
put up by the replying respondent were 
piece-rated workers and these so-called casual 
workers were paid the wages according to 
the xvork done by them nn piece-rate basis. 
It was, however, submitted that payment of 
wages less than the wages fixed under the 
Minimum Wages Act falls xvithin the catfr 
gory of deduction under the Act and, there- 
fore, respondent No. 2 was entitled to put 
up a claim for the amount mentioned in his 
application filed before respondent No. 1. 

5. From the pleadings of the parties, it 
is clear that the employees of tlie petitioner 
for whom this dispute has been raised were 
of casual nature and that they were paid 
xvages according to the work done bv them 
on piece-rato basis. U is also not dispw.ted 
that the Government did not fix anv mini- 
mum wages for such workers, but Section 17 
of Ihe Minimum Wages Act provides that 
where an employee is employed on piece 
work for which minimum time rate and not 
a minimum piece-rate has been fixed under 
this Act, the employer shall pay to such em- 
ployee wages at not less than the minimum 
time rate. Thb provision shows that an em- 
ployee xvorking on the ba.s!s of piece-rate 
xvages could claim minimum rate of wages for 
time xvorker xvhich in the language of the 
Minimum Wages Act b knoxvn as a minimum 
time rate. 

#. The real question that has been rais- 
ed for the determination of this Court in 
thb petition is whether bv making an appli- 
cation under Section 15 (2) of the Act the 
lespondent No. 2 could ask an Authority 
splinted under the Act to declare that the 
employees were entitled to get their wages 
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at the rale of tire minimum wages fixed by 
the Government of Rajasthan under S. 3 of 
the Minimum Wages Act. Section 15 (2) of 
the Act provides: 

“Where contrary'’ to the provisions of this 
Act any deducHon has been made from tlie 
wages of an employed person, or any pay- 
ment of wages has been delayed, such per- 
son himseK, or any legal practitioner or any 
ofBcial of a registered Trade Union autho- 
rised in writing to act on his behalf, or any 
Inspector under this Act, or any other person 
acting with the permission of the authority 
appointed under sub-section (1), may apply 
to such authority for a direction under sub- 
section (3):” 

7. The case of tire respondent No. 2 
before the Authority' under the Act was that 
the petitioner had deducted from tlie wages 
of the employ'ed persons because, according 
to him, the petitioner did not pay to his 
employees in accordance with the minimum 
wages fixed under the Minimum Wages Act. 
if is not disputed that whatever amount was 
paid to the employees as wages for the 
period in question it was not in accordance 
with the rate fixed between the employer 
and the employ'ees. Even before me this 
dispute has not been raised that the payment 
was not made in accordance \vitlr the agreed 
wages between the labour and the employer. 
Tlie grievance of the respondent No. 2 is that 
after tlie minimum wages were fixed by Uie 
State Government, it was the duty of the 
peb'fa'oner to have paid his employees in ac- 
cordance xvith the provisions of the notifica- 
tion issued by the State Government under 
the Minimum Wages Act fixing the minimum 
wages for the workers at the quarry. 

8. In this connection, reference may be 
made to certain provisions of the Minimum 
Wages Act of 19-18. Under Section 3 of this 
Act, the appropriate Government, which is 
the State Government of Rajasthan in this 
case, has been authorised to fix the minimum 
wages for the employees employ'ed in an 
employment specified in Parts I and II of the 
Schedule of Oiat Act. A procedure has also 
been provided therein for the appropriate 
Government to arrive at the minimum wages 
to be fixed tliereunder. 

C. Section 20 of this Act provides: 

“(1) The appropriate Government may, by 
noh'fication in the Official Gaxetle appoint 
any Commi.ssioner for Workmen’s Compensa- 
tion or any officer of tlie Central Govern- 
ment exercising functions as a Labour Com- 
missioner for any' region, or any' officer of tlie 
State Government not below the rank of 
Labour Commissioner or any' other officer 
with experience as a Judge of a Civil Court 
or as a stipendiary Magistrate to be the Au- 
thority' to near and decide for any .specified 
area all claims arising out of payment of 
less than the minimum rates of wages or in 
respect of the payment of remuneration for 
day's of rest or for work done on such days 


under clause (b) or clause (c) of sub-section 
(1) of Section 13 or of wages at the over- 
time rate under Section 14, to employees em- 
ployed or paid in that area.” 

10. Sub-section (2) provides that: 

“\^Tiere an employee has any claim of the 
nature referred to in sub-section (1), the 
employee himself, or any legal practitioner 
or any official of a registered trade union 
autliorised in VTOting to act on his behalf, 
or any Inspector, or any person acbng with 
die permission of tlie Autliority' appointed 
under sub-section (1), may apply to such 
Authority for a direction imder sub-section 
(3).” 


11. A proviso has been added to this sub- 
section which reads as follows: — 

“Provided that every such application shaU 
be presented within six montlis from the 
date on which the minimum wages or other 
amount became pay'able.” 


12. From these provisions, I find that 
under the scheme of the Minimum Wages 
Act, minimum wages are fixed in accordance 
with the procedure laid down in the Act by 
the appropriate Government for the em- 
ployees employed in an employment specified 
in Part I or Part 11 of the Schedule to that 
Act and that if an employer makes a pay- 
ment of tlie wages which are less than the 
minimum rates of wages . fixed under the 
Minimum Wages Act, then the claims tliat 
may arise therefrom may be put up by the 
persons mentioned in sub-section (2) of Sec- 
tion 20 of that Act before tlie autliority 
created under sub-section (1) of Section 20. 
“nie Legislature has also prowded a time 
limit for raising a claim under the provisions 
of the Minimum Wages Act and it is six 
months from tlie date on which tlie minimum 
wages or other amount became payable. It 
is not disputed that the State Government in 
this case had fixed the minimum wages for 
the stone-breakers and stone-crushers by issu- 
ing a notification on 4th March, 1965 and 
according to that notification, a worker on 
tlie quany’, who was engaged for stone-break- 
ing or stone-cnishing could claim Rs. 60/- 
per month or Rs. 2.31 nP. for a day as 
minimum wage under tlie minimum wages 
fixed by the Government. 

Mr. Gupta argued that according to this ‘ 
notification the wages of tlie employees of 
the petitioner calculated at the rates fixed 
under tlie Minimum Wages Act became pay- 
able to tliem from die date tlic said notifi- 
cation was Issued by the Government and if 
the employer (petitioner) failed to recognise 
the rights of the employees which accrued to 
tlieiTi by wrlue of the .said notification then 
according to the prow'so a dispute in fliat 
respect could he raised before an authority 
appointed under Section 20 (1) of the Mini- 
miirn Wages Act only vithin six months from 
the date of the .said notification. Ilis griev- 
ance is that the Inspector did not care to 
file any claim imdcr the Minimum W.ages 
Act before the Aiillioritj' constituted under 
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Section 20 of that Act, and now by making 
a claim under Section 15 of the Act the 
inspector wants indirectly to raise the dispute 
on behalf of the employees of the petitioner 
under the ilinimum Wages Act for whidi 
the time prescribed under proviso to Sec- 
tion 20 of the said Act had already erpired. 
I find force in this arjmment of Mr. Gupta 
and the real question that virtually arises in 
these circumstances is whether such a dis- 
pute that wages should have been paid by 
the petitioner to his employees at the rate 
the Government had nx^ the minimum 
wages xmder the Minimum Wages Act could 
be raised before an Authority constituted 
under the Act. 

13, The decision of this dispute depends 
upon whether non-payment of the minimum 
wages fixed by the State Government under 
the Minimum Wages Act would be covered 
under the term “deduction" under Section 7 
of the Act ? This brings me to the consi- 
deration of the definition of the term “wages" 
as given in. the Act Section 2 (vQ of the 
Act describes Svages’ as follosvs; 

“'wages’ means all remuneration (whether 
by way of salary, allowances or otherwose) ex- 
pressed in terms of money or capable of 
being so expressed which would, if the terms 
of employment express or implied, were 
fulfilled, be payable to a person employed 
in respect or his employment or of work 
done in such employment and includes — 


14. From this defioitiOD of the term 
“wages" the Authority under the Act could 
see only as to what was the remuneratioa 
under the terms of the contract of emplcy- 
ment payable to a person employed in res- 
pect of bis employment or of work done ki 
such employment. This definition suggests 
that the Authority under the Act has the 
jurisdiction to decide what actually the 
terms of the contract between the parties 
were, that is to s^, to detemiine the actual 
wages of the employees but it had no juris- 
diction to determine the question oi the 
potential wages which the employee ought to 
have got. In my opinion, the claim raised 
^ the Inspector in this particular case falls 
in the latter category. By making such a 
claim before an Authority under the Act the 
Inspector virtually wants the Authority £i^ 
to adjudicate that the employees were en- 
titled to get the minimum wages and then to 
pass an order for the payment of such poten- 
tial xvages which, in my opinion, does not 
fall within the ambit of the jurisdiction of 
resiHjndent No. 1. I am fortified in my 
vie\v by the judgment of the Supreme Contt 
in A. V. D'Costa, Divisional Engineer. G. I. P. 
Rly. V. B C. Patel, AIR 1955 SC 412. where- 
in the majority held that the jurisdiction of 
the Authority under the Act is to detennine 
the actual wages to be paid and not the 
potential wages. 

By adopting this mefiiod, the Inspector 
wants that the Authority created under the 


jnovisions of the Act should first assume 
jurisdiction as an Authority created under 
tile Minimum Wages Act and then pass an 
firder that the payment should have been 
made in accordance with the minimum rates 
fixed by the State Government under the 
Minimum Wages Act. In my opinion, tiiis 
course is not open to the respondent. The 
respondent No. 1, therefore, had no j'urisdio- 
tion to decide this question while dealing 
with the claim of the respondent No. 2 whe- 
ther the employees in this case were entitl- 
ed to get their wages at the rate fixed by 
the Government under the Minimum Wages 
Act as it obviously falls within the jurisdic- 
tioD of the Authority created under Sec. 20 
of the Minimum Wages Act. Since this ques- 
tion was never raised by the employees of 
the petitioner before a competent authority 
under the provisions of the Minimum Wages 
Act. the respondent No. 2 cannot now m 
permitted to raise that issue indirectly before 
respondent No. 1. Unless this fact was 
determined by a competent authority that the 
minimum wages fixed by the Government 
govem«J the wages of tne employees of the 
petitioner also, the question of deduction 
from the wages of the employees does rot 
anse simply because the payment was not 
made by the employer to the employees at 
the rate of the potential wages they were 
entitled to receive under the provisions of 
the Minimum Wages Act. In this view of 
the matter, the claim put by the respondent 
No. 2 before respondrot No. 1 on behalf 
of the labour employed by the petitioner 
could not be entertained by respondent 
No. 1. 

15. The order impugned passed by res- 
pondent No. 1 cannot, therefore, be sustain- 
ed and it is hereby quashed. No order as to 
costs. 

Petition allowed. 


AIR 1970 RAJASTHAN 268 (V 57 C C3) 
JAGAT NARAYAN. C. J. AND 
R. D. GATTANI, J. 

Bhawani Shanker and others. Appellants 
V, State of Rajasthan, Respondent. 

Civil Regular First Appeal No. 142 of 
1960, D/- 3-B-1970 against decree of Sr. 
OvU J., Udaipur, D/- 29-7-1960. 

limitation Act (1908), Articles 56 and 115 
•— Contract for completed work — Work 
completed on 23-4-1935 — • Plaintiff protest- 
ing against final bill but department not al- 
tering it — Payment under final bill accept- 
ed on 10-2-1956 —— Suit for lecovety of 
money filed on 13-4-1959, after serving notice 
wider Section 80, C. P. C„ held was b-irrcd 
by limitation — Article applicable held was 
56 and not 115 — Even assuming Article 115 
to be applicable, time began to run from 
10-2-1950, -wbeu pl^ntiC signed the final 

HN^N/D697770AX5C/M ^ 
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bin, and the suit was barred by limitation 
by 3 days after alIo%ving two months’ time for 
notice imder Section 80, C. P. C. AIR 1922 
Lah 198 (FB) & AIR 1934 Lah 475, Dis- 
tinguishedj AIR 1963 Cal 277, ReL on. 

(Para 8) 


Cases Referred: Chronological Paras 

(1963) AIR 1963 Cal 277 (V 50) = 

M. L. Dahnia and Co. v. Union of 
India 17 

[1934) AIR 1934 Lah 475 (V 21) = 

35 Pun LR 529, Sita Ram v. ML 
Mahmudi Begum !7 

(1922) AIR 1922 Lah 198 (V 9) = 

ILR 2 Lah 376 (FB), Mohd. Ghasita 
V. Siraj-ud-din 7, 8 


R, C. Maheshwari, for Appellants; R, A. 
Gupta, for State of Rajastlian. 

JAGAT NARAYAN, C. J.;— This is an 
appeal by the plaintifi against a decree of the 
Senior Civil Judge, Udaipur, dismissing his 
suit for recover^' of money. 

2. The plaintiff was a contractor whose 
tender for the construction of buildings for 
the Collectorate and other offices at Bhilwara 
was accepted on behalf of the State. The 
work was completed on 28-4-1955. It ap- 
pears that tliere was some dispute between 
the contractor and the Executive Engineer 
incharge of the work as to the payment to 
which the former was entitled. On 27-12- 
1955 the plaintiff wrote a letter (Ex. 3) to the 
Executive Engineer which runs as follows: — 

‘T regret I cannot sign the bill in full and 
final settlement of all my dues, for which I 
have already claimed. 

I request you to please pay me the dues 
as billed by you as an advance in Hand Re- 
ceipt on running bill. 

This may kindly be done cmly so that I 
may not waste my time here.” 

3. The final bill (Ex. A-2) was prepared 
and payment xvas made on it on 10-2-1956. 
The receipt given by the contractor on this 
final bill runs as follows; — 

“Received Rs. 42261/15/6 and deposited 
Rs. 279/8/6 of stones dues and Rs. 3169/- 
as security deposit and balance of Rupees 
88813/7/- received by cheque. 

Sd/- Inder Sahay 
11-2-1956 ^ 
Contractor.” 

4. It appears that some correspondence 
look place between the contractor and the 
P. W. D. authorities after the contractor had 
accepted final payment. Only two letters 
h.ave been filed by the plaintiff in this con- 
nection. One is from tlic Chief Engineer 
dated 14-5-1957. It refers to two applica- 
tions dated 20-3-1936 and 23-4-1937 sent by 
the contractor to the Chief Engineer. The 
Chief Engineer asked the contractor to con- 


tact the Superintending 'Engineer, Udaipur, 
directly in the matter. This letter is at page 
63 of the Paper Book. The other letter is 
(Ex. 7) dated 31-10-1958 from the Superin- 
tending Enmneer to the contractor. It was 
sent in reply to his letter dated 1-10-1958 
and runs as follows: — 

“Since you have accepted the final bill 
without any objection, no claims can be en- 
tertained at this stage.” 

5. The present suit was filed on 13-4-1939 
after serving a notice under Section 80 of 
the Code of Civil Procedure. The trial 
Court held that Article 56 of the Old Limi- 
tation Act was apphcable and the suit was 
barred by limitation by three days. It is 
contended on behalf of tlie plaintiff-appellant 
that this finding is erroneous. 

6. The plaintiff relies on the copy of a 
letter (Ex. 1) bearing the date 10-2-1956 to 
show that he accepted tlie final payment 
under protest. The State denied having re- 
ceived this letter. Two xvitnesses were exa- 
mined by the plaintiff to prove secondary 
evidence of this letter. One was the plain- 
tiff himself. He admitted that the final pay- 
ment was received by him on 10-2-56 (the 
date given under the plaintiff’s signature 
on final bill Ex. A-2 is 11-2-56 which is 
obviously erroneous), and alleged that at the 
time of receiving the final paymenL he hand- 
ed over the original of letter Ex. 1 to the 
Executive Engineer after getting it written 
by Kartaram. Kartaram however stated tliat 
he was not present when the final paxment 
was received by the plaintiff. He alleged 
that he wrote the original of letter Ex. 1 
and gave it to the plaintiff who signed it 
and handed it over to tlie Executive Engineer 
in his presence. There is thus material con- 
tradiction between the statement of the plain- 
tiff and Kartaram on the point as to when 
this letter was handed over to the Executive 
Engineer. The plaintiff admitted that no let- 
ter of protest was delivered to tlie Executive 
Engineer prior to receiving final paymenL 
The Executive Engineer came forward and 
stated that no letter of protest was delivered 
to him having contents like that of Ex. 1 
either at the time of receiving the final pay- 
ment by the plaintiff or after it. We are 
accordingly satisfied that copy Ex. 1 is not 
the secondary' evidence of any letter which 
was ever handed over to the Executive Engi- 
neer. Further we hold that althouch the con- 
tractor had earlier made a protest that the 
final bill which was being prepared was not 
correct, he accepted payment on the final 
bill without any protest, 

7. The trial Court applied Article .36 of 
the old Limitation Act to the suit which runs 
as follows: — 


“56. For the price of work clone by the plaintiff Throe years. When tho work is done,” 
for tho defendant at his request, where no 
time has boon fixed for paymenL 

Tlie contention on bcbalf of the appellant is appb’c.able bcc.anse the contractor not only 
is tliat Article 115 of the old Limitation Act did the work for tlie defendant but also sup- 
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plied the materiaL He relied on the follow- Begum, AIR 1934 Lah 475 and M. L. Dal- 

iug decisions: miya and Co. v. Union of India, AIR 1963 

Mohd. Ghasita v. Siraj-ud.din, AIR 1922 Cal 277. 

L(i 193 Sita Ram v. Mt. Mahmudi 8. Article 115 tuns as folbws;— 

'*11*. For compensation for tha brea^di of Three When the contract is broken or (where 

any contract, express or implied, not yeas. there aro successive breaches) when the 

in writing registered and not herein broach in respect of which the suit is 

specially provided fot instituted occurs, or (where the breach 

is contmoing) when it ceasea'’ 

I We are of opinion that this Article hat no devpite this the Department did not alter it 
application to the present case. TTie contract When the plaintiff signed this final hill, he 
was for completed work. The facts of AIR came to know of the decision of the Depart- 

1922 Lah 19B CFB), AIR 1934 Lah 475 are meat and time began to run under Art. 115, 

distinguishable In AIR 1963 Cal 277 no assuming that Article to be applicable from 

doubt Art 115 was applied to such a case. I0-2-I958 The suit was barred by limita- 

But at the same tune it was held that the tion on 13-4 1959 when it ssms filed after al- 
time under Art 115 ran from the dale of inti- lowing for two montlis’ time for notice under 
mation by Government of the amount which Section 80, C. P. C. 
would be allowed on the final bill Even 

if Article 115 is applicable, time under it 'Ve, therefore, dismiss the appeal 

began to run from 10 2-1956 when the pay- Having regard to the circumstances of the 
ment was made on the final bill lo the plain- case, we leave the parties to bear their own 
tiff. The plaintiff had earlier protested that costs of the appeal 

the final bill prepared was not correct but Appeal dismissed. 


AIR 1970 RMASTHAN 270 (V 57 C 64) 

D M BHANDARI C J. AND 
S N MODI. f. 

Rana Hemant Singhji, Dholpur, Pebtioner 
V. Commissioner of Income-tax Rajasthan, 
Jaipur, Respondent 

Income-tax Ref. Case No. 8 «f 1966, DA 
2-12-1869 

Income-tax Act (1922), Section 2 (4-A) 
Clause Gi) — Capital assets — Personal 
effects — Test — Use of article must be of 
person.sl nature — Mere placing of treasure 
before Goddess while performing puja does 
■ot make treasure item of personal use. 

In order to constitute an article to be part 
of personal effects, it is necessary that the 
article must be associated with the person of 
the possessor and mast, more or less have 
intimate relation wnth the' possessor. It is 
necessary that the article must be in personal 
use. But any kind of use 'vill not be suSI- 
dent to constitute a property as ‘personal 
effects’. Tlie use tnu.st be of personal nature 
though such use may be occasional A trea- 
sure (gold sovereigns, silver coins and tho 
bullion in the instant case) placed before 
Goddess Laxmi while performing Puja would 
col make such treasure an item of personal 
use. 1934 AC 348, Ref. (Para 4) 

Cases Referred: Chronological Faxas 
(1964) 1931 AC 348 = 103 LJPC 79, 

K. D. Joseph V. Esther PhilLxis 4 

A. K. Sen with Devasingh Randbawa, 
for Petitioner; Sumerehand Bhandari, for 
Respondent. 

BIIANDARI, C. J.: — The Income-tax Ap- 
pellate Tnbunal Delhi Bench ‘A* (hereinafter 
HVI/HM/D693/70A^B/M 


called the Tribunal) has made this reference 
to this Court under Section 66 (1) of the 
Indian Income-tax Act, 1922 (hereinafter c^- 
ed the Act). Hts Highness Maharaja Udal 
Bhan Singhji, Ruler of Dholpur died issueless 
on 22nd October, 1954. After his death, the 
Diovable propeity possessed by tjie deceasrf 
Maharaja Uaai Bhan Singhji was sealed by 
the Government of India. Maharaja Rana 
Hemant Singhji (hereinafter called the asses- 
see) was thereafter recognised as the succes- 
sor to the deceased Maharaja and the assets 
which the Government of India had scaled 
were releas^ and handed over to Rajmata, 
the guardian of the assessee. Part of the 
assets consisting of gold sovereigns, old silver 
rupee coins and silver bars were sold for 
Rs. 20,91,785/-. Tlie Income-tax Officer, 
Dharatpur while assessing the assessee for 
the assessment year 1953-59 computed 
Rs. 3, 44,303 as capital gains on these sales 
taking into account the market value of the 
assets sold as on 1st January, 1954 as given 
hereunden— 

(See table of assets on page 271) 

The assessee objected to the taxah'on of the 
said amount on the ground that the various 
articles — sovereigns, silver coins and silver 
bars — were held for the personal use of 
the assessee and the members of his family 
and as such they fell within clause (ii) of 
Section 2 (4A) of the Act. The Income-tax 
Officer negatived this obfection raised on be- 
half of the assessee. The assessee filed an 
appeal before the Appellate Assistant Com- 
xnissroner, B — Range, Jaipur, but was un- 
successful. The assessee filed on appeal to 
the TribunaL The Trib unal also refected 
the appeaL 
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Sovereigns ... 

Silver Coins 

Silver Bars ... 

Quantity 

4825 

790440 

254174 

Sale Price 
333282 ‘ 

1301627 
459876 

Rate on 
56/8 
136% 
152% 

_ «... 

Cost on 
272612 
1074998 
386344 

Less exyienses 
connected with sale 

(Total) .... 

2094785 

16528 


1733964 


Net sale price 
Capital gains 


207S257 

344303 


/ 




2. On the application of the assessse, the 
following question has been referred by the 
Tribunal to this Coiul:: — 

“Whether on the facts and in the circum- 
stances of the case the assets sold were capi- 
tal assets within tire meaning of Section 2 
(4A) chargeable to capital gains tax under 
Section 12-B of the Income-tax Act, 1922 ?” 

3. The wain point which has been urged 
before this Court on behalf of the assessee 
is that the said articles were the personal 
eSects of the assessee and were excluded by 
virtue of the definition of capital assets 
under Sec. 2 (4A) from being included in 
capital assets. The relevant part of the de- 
fim'tion of capital assets in Section 2 (4A) 
runs as follows; — 

“(4-A) “Capital asset” means property' of 
any kind held by an assessee, whether or not 
connected with his business, profession or 
"vocation, but does not include ^ 


(ii) personal effects, that is to say, move- 
able property (including wearing apparel, 
jewellery, and furniture) held for personal 
use by the assessee or any member of his 
family dependent on him; 

(iii) " 

It is contended that according to the cus- 
tom of the family, these articles rvere taken 
out twice a year for Puja once for Maha- 
lakshmi Puja and again on Diwali and thus 
tliey formed part of the property' meant for 
Puja and was thus articles of personal use. 
In support of this, the assessee has filed an 
affidawt of Shri Harisingh, Chief A. D. C., of 
the assessee. Reference in this connection 
may be made to the judgment of the Appel- 
late Assistant Commissioner of Income-tax. 
The Appellate Assistant Commissioner has 
given the finding that the silver bars were 
never used for Puja. Tlie Tribun.il has taken 
the snow that the use of these articles in the 
manner mentioned by the assessee did not 
mean that these items were held by the 
assessee for his personal use and they did not 
fall within clause (ii) of Section 2 (4-A) of 
the Act. 

4. We are of the wcw that the Tribunal 
has talccn the correct snew. In order to con- 
stitute an article to be part of personal effects, 
it is necessary that the article must be as- 
sociated with tlic person of the pos'^essor and 
must more or less have intimate relation with 


the possessor. In Section 2 (4-A) (ii) perso-i 
nal effects have been e.vplained as any move-' 
able property held for tlie personal use by 
the assessee or any member of his family 
dependent on him. In a sense, the defini- 
tion is wider inasmuch as if any article is in 
personal use even of any member of the 
family of the assessee who is dependent on 
him, it may constitute personal effects of 
the assessee, but it is necessary that tlie 
article must be in personal use. Law does 
not say that any land of use will be suffi- 
cient to constitute a property as “personal 
effects”. The use must be of personal nature 
though such use may be occasional. A trea- 
sure placed before Goddess Laxmi while 
performing Puja would not make such trea- 
sure an item of personal use. 

, Learned counsel for the assessee has re- 
bed on K. D. Joseph v. Esther Phillips. 1934 
AC 34S in which “personal elTecfs” have 
been e.xplained in connection wilh the con- 
struction of a wiU. It has been observed: 

“The question is whether the bequest on 
its true construction is only of things which 
can properly be treated as personal effects, 
tliat is to say, physical chattels, baling some 
personal connection wilh tlie testator such 
as articles of personal or domestic use or 
ornament, clothing, furniture and so forth 
which would not include money or securities 
for money or whether in the actual contents 
it extends to the dioses in action represented 
by the pass books and the promissory notes.” 
But the.se observations do not in any way 
support the case of the assessee. On the 
other hand, tliey lend support to the view 
taken by tlie Tribunal. 

5. If mere placing of treasure before 
Goddess Lakshmi when it is worshipptxl on 
Diu'ali or some other occasion is to consti- 
tute personal effects, then a person will es- 
cape navTnent of wealth-tax as Section 5 (1) 
(\iii) lays down that wealth tax shall not bo 
payable by an assessee on “fumihire, houso- 
lioid utensils, wearing apparel, p.'-ovisions and 
other articles intended for the personal *» 
household use of the assessee.” 

(5. In interpreting the provisions of the 
Act .also, wc cannot .adont the %iew that 
merely because tlie gold siwrrcf-Tns, .silver 
coins and the bullion wen; p!.ic.",d before 
Goddess L.akslimi at tlie time of Puja. tliey 
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become articles of personal use of the asses* 
fee. 

y. It is contended by learned counsel for 
the assessce that if the assessee has made 
any collection which might give him solace 
or pleasure whenever he Ioo& at the collec- 
tion, such collection must be deemed to bo 
personal to the assessee and that collection 
may be taken as “personal effects”. It is too 
wide a construction of the erpression “per- 
sonal effects” and it is not possible for us to 
accept it. 

8. For the afores^d reasons, we answer 
the reference in the affirmative. We assess 
Rs. 200/- as costs to be paid by the asses- 
see to the Pepartment. 

Answer in the affirmative. 
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C. M. LODHA. J. 

Pr. Harumal and others, Appellants v. 

Smt Sahjadi Bihi, Respondent 
Second Appeal No. 138 of 1965 and 
Second Appei No. 160 of 1067, D/- 14-8- 
1969. 

(A) Cb-U P. C. (1903), Section 100 — Suit 
for ejectment — Second appeal lies — 1960 
Raf LW 076 and 1060 Raj LW 670 and 
19S7 Raj LW 497 and 1955 Raj LW 520, 

Folh (Para 4) 

(B) Transfer of Property Act (1882), Se<v 
tions 106 and 109 ■— Date of commence- 
mcot of tenancy — Date when tenant has 
been ori^nally let in is decisive — Transfer 
of the property does not affect it — Tenancy 
cannot be deemed to have commenced on 
the date of transfer — Notice terrmoating 
tenancy with the expiry of date of transfer 
invalid — Section 109 supports the view. 

The date of commencement of a tenancy 
is the date on which the tenant has been 
Initially let into possession of the property 
and it does not get chanced on the property 
being sold by the ori^n^ o^vner. The date 
of transfer cannot be deemed to he the date 
of ojmmencement of the tenancy. Hence a 
notice by tbe owner (transferee) tcrminatiDg 
the tenancy must expire with the month of 
tenancy taking the date of letting in and 
not the date of transfer as the date of com- 
mencement of the tenancy. A notice tenuf- 
nating it with the expiry of the date of trans- 
fer is invalid and ineffective. The provision 
under Section 109, T. P. Act also supports 
this view in that the transferee possesses 
only those rights which were possessed ear- 
lier by the transferor and wul be subject ^ - —— — ' 

to aU those liabilities to wHch .the transfer atpmst Dr. Harumal and Sugnomal (decyas^ 
was subject before the transfer. 1959 Raj wJpectiyely. It appeam that Sugnomal died 
LW 81. FolL; (1965) 67 Punj LR 243. Rrfl dtmng the pendent of the suit and is n<^ 
‘ (Para 71 represented by his heirs, Sita Devi and others. 

• The facts and the questions of law involved 

KM/EN/F487/e9/TVN/C „ fa both the appeals are identical and, thero- 


(G) Transfer of Property Act (1882), Sec- 
tion 106 — Tenancy at will, what fs 
tion 106 does not apply to such tenancy. 

Where the tenants undertake to give 
vacant possession of the premises whenever 
the landlords may desire them to do so the 
tenancy so created is a tenancy-at-will. In 
a case like that, no notice within the mean- 
ing of Section 106 of the Transfer of Pro- 
perty Act is at all necessary to terminate 
Sie tenancy. AIR 1964 Raj 79, Foil. 

(Para 0) 

Therefore, In a case where there was no 
evidence as to what was the contract be- 
tween the lessor and the lessee and the part- 
ies only pleaded as to the date of commence- 
ment of the tenancy and that the rents were 
being paid monthly. 

Held, that the tenancy was not one at will. 

(Para 

(P) Administration of Evacuee Property 
Act (1950), Sections 4 (2), 9, 12, 56 (2) — 
Administration of Evacuee Property Rule^ 
Rule 14 (2) and (4) Power of Qijtodfanto 
cancel allotrocnt or to terminate lease is sul^ 
feet to restrictions — Powers arc only admi- 
ttistrative and for managing evacuee proper- 
ties — Powers do not get transferred to pur- 
chasers of such properties — Custodian'a 
power to eject persons without notice under 
Section 106, T. P. Act cannot be availed of 
by the purchaser — (T. P, Act (18S2), Sec- 
tion 106). ■ (Paras 13 and 14) 

Coses Referred i Chronological Paras 
(1965) 67 Pun LR 243 = ILR (1965) 

1 Puaj C21, Kartar Sin^ v. Barkat 
Ram , 7 

(1904) AIR 1964 Raj 79 (V 51) = 

ILR (1963) 13 Raj 990, Bamnarain 
V. Kishorelal 0 

(1960) 1960 Raf LW 670. Balchand 

V. Smt. Dhan Kanwar 4 

n960) 1960 Raj LW 676 = ILR 
(I960) 10 Raj 1453, Anand Smgh 
V. Chandmal ' 8 

(1959) 1959 Raj LW 81 « TLR 
(1959) 9 Raj' 07, Bahu Ram V. 

V. Narayan Dass 7 

(1057) 1957 Raj LW 497 = ILR 
(1957) 7 Raj 934, SHvkumar v. 
Ballabhdass . 8 

(1955) 1955 Raj LW 520. Gordhan 

Lai V. Nathu Lol 4 

(1953) AIR 1953 Orissa 245 (V 40) 

— 19 Cut LT 29, Smt. Chhoti Dei 
V. Gangadhar Misra 0 

H. C. Jain, for Appellants; E. E. D. Bad- 
gel, for Respondent. 

JUDGMENT s These are two connected 
appeals arising out of bvo suits for ejectment 
fartituled by the landlord Smt. Sahiadi Bibi 
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fore, it would be convenient to decide them 
by a common judgment. 

S. Dr. Harumal and the deceased Sugno- 
mal were admitted as tenants by the Custo- 
dian of Evacuee Property on 28-1-48 in the 
second and third storeys respectively of the 
house in question. The rent settled with 
Dr. Haru Mal was Rs. 3 per month and that 
with Sugnomal Rs. 6/8/- per month. The 

E laintiff Sahjadi Bibi purchased this property 
•om the Competent Officer, Ajmer, on 26-9- 
■ 53, and, thereafter on 18-11-53 she gavq 
notices to both the tenants to vacate the pro- 
perty as the same was required bv her for 
personal use and occupation. By these 
notices, tire tenancy was terminated from the 
midnight of 25th December, 1953. Since 
the tenants failed to quit, the respondent 
filed the suits against both of tliem for eject- 
ment and arrears of rent in the court of the 
Mimsif, Ajmer. 

The tenants resisted the plaintiffs suit inter 
alia on the ground that notice of termina- 
tion of tenancy was not in order as it did 
not expire with the end of the month of 
the tenancy. This objech'on found favour 
with the Munsif, Ajmer and accordingly the 
suits for ejectment were dismissed. The 
plaintiff filed appeals in the court of District 
Judge, Ajmer, in both the cases. The 
appeals were transferred in the court of Civil 
Judge, Ajmer, who held that the notices for 
ejectment were valid. Consequently the ap- 
peals were allowed and the suits for eject- 
ment were decreed. It may be relevant here 
to state that all the issues in both the cases, 
except Issue No. 5, refer to the question of 
property having been damaged by the tenants 
and issue No, 6 regarding the validity of the 
notices, were decided in favour of the plain- 
tiff by the trial court and the sm't for eject- 
ment was dismissed only on the ground of 
bad notice. In the first appellate court only 
the question of validity of notice was argued 
and so also before me. The only point, 
therefore, I am called upon to decide is 
whether the notice mven by the plaintiff 
landlord in each of the tsvo cases terminat- 
ing the tenancy from the midm'ght of 25th 
December, 1953, is valid. 

§. Learned counsel for the appellant has 
submitted that the tenancy in each case 
commenced from 28th January, 1948 and, 
therefore, tlie notice should have e.xpired 
with the end of the month of the tenancy 
that is on 28th. Hie suits were instituted 
on 28th December, 1953. It is urged that 
the plaindfFs case in tlie plaint was that the 
defendant was admitted as a tenant from 
28-1-48 and consequently the tenancv .should 
have been terminated with the end of the 
month of the tenancy. On the other hand 
learned counsel for the respondent has sup- 
ported the judgment of the lower appellate 
court and has urged that tlie tenancy was at 
will and it was not necessary to serv’c a 
notice expiring with tlie end of the month 
of the tenancy. In (he alternative it is argu- 
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ed that the tenancy between the plaintiff 
and the defendants was created only when 
the plaintiff purchased the property from the 
Competent Officer on 26-9-53 and looked 
at from that point of view, the notice is 
vahd. 

4. I may observe here that the learned' 
counsel for the respondent also raised a pre- 
liminary objection that no second appeal lay 
in these cases, but subsequently gave it up 
when the learned counsel for the appellant 
drew his attention to the following ^cisions 
of this Court : — 

(1) Anand Singh v. Chandmal, 1960 Raj 
LW 676; 

(2) Balchand v. Smt. Dhan Kanwar, 1960 
Raj L W 670; 

(3) Shivkumar v. Ballabhdass, 1957 Raj 
LW 497; and 

(4) Gordhan Lai v. Nathu Lai, 1955 Raj 
LW 520. 

5. The only point, therefore, which I am 
called upon to decide is whether the notice 
of termination of tenancy, which is exactly 
the same in both the cases is vahd and pro- 
per. 

6. The learned Civil Judge, Ajmer, has 
held that tlie Custodian of Evacuee Property 
was not bound to serve a notice under Sec- 
tion 106 of the Transfer of Property Act iq 
wew of the provisions of Section 4 sub-sec- 
tion (2), Section 9 and Section 12 of the 
Administration of Evacuee Property Act, 1950 
(which will hereinafter be called the Act). 
It has been held by the learned CutI Judge 
that the appellant was a tenant at wall and 
his tenancy was not a monthly tenancy and 
consequently it was not necessary for the 
plaintiff who purchased the property from 
the Custodian Department to nave complied 
with all tlie formalities of notice under Sec- 
tion 106 of the Transfer of Property Act. 
In this view of the matter the leamea Cbal 
Judge, decreed the plaintiffs suit for eject- 
ment also. 

7. I may first deal with the alternative 
argument advanced by the learned coun.sel 
for the respondent that the tenancy between 
the appellants and the respondent commen- 
ced on 26-9-53 when the plaintiff-respondent 
purchased the propertj' in question from the 
Competent Officer and therefore the notice 
expiring on 26th December, 1953, vxis v.alid. 
In support of his argument learned counsel 
for the respondent has relied upon Kartar 
Singh V. Barkat Ram, (1965) 67 Pun LR 
243. In my opinion this decision docs not 
help the respondent at all. Tliero was no 
question involved in this case as to the com- 
mencement of the tenanc>'. It was simply 
obsen'cd in that c.ase tlint on the date o! 
the purchase of the property by the respon- 
dent, the appellant became his tenant. This 
does not mean that the tenancy of the tenant 
will also be deemed to commence from the 
date of tlie purchase of tlie property by the 
respondent. 
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On the other hand learned counsel for the 
appellants has relied upon Baburam v. Naia- 
yan Dass, 1939 Raj LW 81. In Babuiain*s 
case, 1959 Raj LW 81 the plaintiff Narayan 
Dass purchase the property occupied by the 
defenaant as a tenant on 4-7-50 from Mangi- 
lal Ballabhdas and thereafter gave notice 
^ted 23-12-W for ejectment under Sec. 106 
of the Transfer of Property AcL According 
to the defendant tenant the tenancy between 
him and Mangilal Ballabhdas commenced 
from the first of the month according to tha 
Gregorian Calendar. It was observed that 
“if the tenancy between Babulal and Mangi- 
lal Ballabhdas commenced on the first ol 
the calendar month, a ne%v tenancy in fawiir 
of Narayan Dass could not be created on 
4-7-50 simply because the property was trans- 
ferred to him on that date.” It was further 
obsersed that “if Narayan Dass wanted to 
terminate the tenancy, he should have given 
a notice expiring with the end of the month 
of the tenancy according to the contract be- 
tween Mangilm Ballabhdas on the one hand 
land Baburam on the other." Thus this case 
pearly supports the contention of the coun- 
Isel for the appellants. 

In this connection I may also refer to See* 
Hon 109 of the Transfer of Property Act, 
which clearly lays down that if the lessor 
transfers the p^erty leased, or any part 
of interest therein, the transferee, in the ab- 
sence of contract to the contrary, shall 
possess all the rights, and, if the lessee so 
elects, be subject to all the liabilities of the 
lessor as to the property or part transferred. 
It further lays dosvn that the lessor shall cot, 
by reason only of such transfer, cease to be 
subject to any of the liabilities imposed upon 
him Ijy the lease, unless the lessee elects to 
treat the transferee as the person liable to 
him. It is thus quite clear from the provi- 
sions of this section that the plaintiff after 
the transfer of property in her favour posses- 
ses onlv those rights which were possessed 
earlier by tlie Custodian of Evaaiee Property 
and was subject to all friose Viabilities to 
which the Custodian of Evacuee Property 
was snhiect before the transfer. Therrfore, 
if (he plaintiff wanted to terminate the len- 
incv <lie should h.ave given the notice ac- 
cording to the confrict between the Custo- 
dian of Evacuee Property on the one 
li.md and the appellants defendants oa the 
other. Thus there is no force in the fwo- 
tention of the learned counsel for the res- 
pondent that because his client purchased 
the property in question on 26-9-53, there- 
fore, the appellants’ tenancy must also bo 
deemed to commence from 26-9-53. I am 
clearly of the opinion that the date of the 
commencement of the ten.incy of the appel- 
lants will be considered to be that date on 
which the appellants were admitted as 
tenants by the Custodian of Evacuee Pro- 
perty. 

Tliere is no dispute between the parties 
Ithat the appellants were admitted as tenants 


by the Custodian of Evacuee Property on 
28th January, 1948. The notice given by 
file respondent to the appellants thus did 
not expire with the end of the month o! 
tenancy as required under Section 106 ol 
the Transfer of Property Act and conse- 
quently if Section 106 of the Transfer ol 
Property Act applies to the present case, 
there is no escape from the conclusion that 
the notice given by the plaintiff-respondent 
for tenninating the tenancy was bad and 
the suits for ejectment must fail on that ac- 
count. 

8. The learned Civil Judge, as already 
pointed above, has held that the appellants 
were tenants at will of the Custodian of 
Evacuee Property and, therefore, it was not 
necessary for the Custodian to give notice 
as required by Section 106 of the Transfer 
of Property Act. If this is so, then tha 
plaintiff IS also not required to ^ve a notice 
stnctly according to Section 100 of tha 
Transfer of Property Act as she has only 
stepped into the shoes of the previous land- 
lord, viz. the Custodian. It is, therefor^ 
necessary to determine as to what was tha 
nature of tenancy of the appellants qua tha 
Custodian of Evacuee Property. 

6. Learned counsel for the appellants has 
argued that there is nothing on the record 
to show that the appellants were tenants at 
wilt of the Custodian of Evacuee Property^ 
It is urged that a tenancy at will is tenrn* 
nable Iw either party and the demand iv 
the landlord for possession is sufficient It 
was held in Ramnarain v. KishoreJal, AIR 
1964 Raj 79 that where the tenants under- 
tabe to give vacant possession of the pre- 
mises whenever the landlords may desire 
them to do so the tenancy so created is a 
tepancy-al-will. In a case W-e iVial, no notice 
within the meaning of Section 106 of the 
Transfer of Property Act is at all necessary 
to terminate the tenancy. 

It would, therefore, he necessary to find 
cniV as to what was the coutraiA between 
the parties in this respect, that is, whether 
the appellants had undertaken to give vacant 
possession of the premises to the Custodian 
of Evacuee Property whenever the latter 
may have desired them to do so’ I may 
state at once that there b not an iota of evi- 
dence from either side as to what was the 
contract in this respect In the notice itself 
in each of the two cases the defendants were 
not taken to be tenants at-will. It was al- 
leged that they were tenants from 28-1--18 
and paying monthly rent. TTiere are exactly 
the same allegations in the plaint also. 

Learned counsel for the appellants has 
argued that the plaintiffs allegation is that 
monthly rent was paid and no case of 
tenancy-at-will was ever alleced by her and, 
therefore. Section lOG of the Transfer of Pra- 
perty Act comes into operation. In support 
of his contention learned counsel for the ajv 
pellants has relied on Smt. Chhoti Dei 



1970 


Harumal v. Sahjadi Bibi (Lodlia J.) [Prs. 9-13] Raj. 275 


Gangadhar Misra> AIR 1953 Orissa 245. Tlie 
only answer which the learned counsel for 
the respondent furnished was that irrespec- 
tive of the question of any contract, tlie 
Custodian of Evacuee Property' by virhic of 
the powers confeijred upon him by the Admi- 
nistration of Evacuee Propert}'’ Act,. was com- 
petent to terminate Oie tenancy of the ap- 
pellants whenever he desired to do so, and, 
therefore, tlie appellants must be deemed to 
be tenants-at-wiO. The same is more or less 
the reasoning of the first appellate court, 
■which has referred to. Section 4 (2), Sec. 9 
and Section 12 of the Act in this connection. 

10. For a proper appreciation of the 
argument of the learned counsel for the res- 
pondent, it would be necessary’ to c\'a'”.”e 
the relevant provisions of the Administration 
of Evacuee Properly Act. Section 4 reatls 
as below: — 

“4. Act to override other laws. — (1) The 
prowsions of tliis Act and of the rules and 
orders made thereunder .shall have effect 
notwithstanding am'thing inconsistent (here- 
with contained in any other law for the time 
being in force or in any instrument having ef- 
fect by virtue of any such law. 

(2) For the removal of doubts, it is hereby 
declared that nothing in any other law con- 
trolling the rents or, or eviction from, any 

E roperty shall apply, or be deemed ever to 
ave applied,- to evacuee propertj'.” 

11. Then we come to Section 9, which 
reads as under: — 

“9. Power of Custodian to take possession 
of evacuee property vested in him. — If any 
person in possession of anv evacuee property' 
refuses or fails on dem.and to surrender pos- 
session thereof to the Custodian or to any 
person duly authorised by him in tliis behalf, 
the Custodian may use or cause to be u.sed 
sucli force as may be neccssarr' for talang 
possession of such pro]')erty and may, for 
this purpose, after gi\nng reasonable warn- 
ing and facility to any women not appear- 
ing in public to withdran-, remove or break 
open any lock, bolt or any door or to do 
any other act necess.ary for the said purpose.” 

12. Section 12 on which great deal of 
reliance has been placed by the learned 
counsel for the respondent prescribes tiie 
powers of the Custodian to vary' or c.ancel 
leases or allotments of evacuee property. It 
may be reproduced here: — 

“12. Power to vary' or cancel leascs or 
allotments of evacuee property’. — (1) Not- 
wiUistandina anything contained in any other 
law for tlie time being in force the Custodian 
may cancel any allotment or terminate any 
lease or amend the terms of any le.ase or 
mrangement under whicli any' evacuee pro- 
perly is held or occupied by' a person, whe- 
ther such allotment, le.ase or arrantrement 
v-as granted or entered info hafore or after 
the cej.mmenccmcnt of this Act. 

Provided lliat in the case of any Icaso 
granted before the 4th day of August, 1917, 


the Custodian shall not e.xercise any of the 
powers conferred upon him under this sub- 
section unless he is satisfied that the lessee— 

(a) has sublet, assigned or othenvise part- 
ed with the possession of the whole or any 
part of tire property' leased to him; or 

(b) has used or is using such property’ for 
a purpose other than that for which it was 
leased to him; or 

(c) has failed to pay rent in accordance 
with the terms of the lease. 

E.x-planation. — In this sub-section lease’ 
includes a lease granted by the Cmstodian 
and ‘agreement’ inchides an agreement en- 
tered into by the Cu.sfodian. 

(2) Mdiere by reason of any action taken 
under sub-section (I) any person has ce'i'-ed 
to be entitled to pos.session of .anv evacuee 
property', he shall on demand by the Custo- 
dian surrender possession of .such property', 
to the Custodian or to any' person duly autho- 
rised bv him in this behalf. 

(3) If any person fails to surrender pos- 
session of any property' on demand under 
sub-section (2), tlie Custodi.an may notwith- 
standing to the contrary' contained in any 
other law for the time being in force, eject 
such person and take possession of such pro- 
perty' in the manner provided in Section 9." 

13. In v'iew of the aforesaid prowsions 
the learned Ciwl Judge has come to the con- 
clusion that it was not necessary' for tho 
Custodian to give notice under Section 106 
of the Transfer of Property Act before •v-ary'- 
ing or cancelling tho le.ase. It may', how- 
ever, be stated here that even the Ciislodian 
has not been given an unrestricted power 
to cancel any allotment or terminate any 
lease at his sweet will but is required to 
follow the procedure pre.scrihed in the Rules 
made under Section 56 (2) of the Act, which* 
reads as under : — 

“56. Power to make rules. — (2) In parti- 
cular, and without prejudice to the genera- 
lity of the foregoing power such rales may 
provide for all or any of tlie following mat- 
ters namely: — 


(i) the circumstances in which leases and 
allotment may' be cancelled or terminated or 
the terms of any' lease or arrangement 
varied;” 

Sub-rules (2) and (4) of Rule 14 of the 
Administration of Evacuee Propertv Rules 
further provide tliat in ca,se of a lea.se or 
allotment granted by tlie Custodian himself, 
the Castodian may' evict a person on any 
ground justifying eviction of a tenant under 
any' law' relating to the Control of Rents for 
the lime being in force in the Stale concern- 
ed, or for any violation of the conditions of 
lease or allotment. But before cancelling, 
or varying tlie terms of a le.ase .and before 
evicting a lessee the Custodi.an .shall serve 
die person or persons concerned with a 
notice to show cause against the order pro- 
posed to bo made and .shall afford him a 
reasonable opixirturiily of being heard. 
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14. From the aforesaid provisions of the 
Act as well as the Rules made thereunder, 
it would be amply clear that certain statutory 
powers have been conferred upon the Cus- 
todian of Evacuee Property for management 
of the property, which also include power of 
terminating, cancelling or otherwise amend- 
ing the terms of the tenancy. I find myscU 
unable to accent the contention of tho 
learned counsw for tlie respondent 
that ail these powers with respect to the 
property in question, which the Custodian 
was competent to exercise stood transferred 
to the purchaser that is the plaintiff. Theso 
are administrative powers vested in the Cus- 
todian by virtue of his office and from the 
provisions referred to above, it cannot bo 
concluded that there was a contract between 
the Custodian of the Evacuee Property on 
the one hand and the defendants-appcllants 
on the other that the latter undertook to give 
vacant possession of the premises whenever 
the former may desire them to do so. It 
is noteivorthy that even the Custodian is 
bound to serve the lessees concerned with 
a notice to show cause against the order of 
eviction proposed to be made by him and 
to give tnem an opportunity of bearing. It 
is idle to argue tnat these powers stood 
transferred to the plaintiff also when she 
purchased the property. 

15. After a careful consideration of the 

I rival contentions advanced on behalf of both 
the parties, I am clearly of opinion that the 
appellants are not tenaDts-at-\viIl and. there- 
fore, a notice of ejectment as required by 
Section 108 of the Transfer of Property Act 
was necessary. The notices in both the coses 
admittedly did not erpire with the end of 
the month of the tenancy. The tenancy has 
[been terminated from the midnight of 25fh 
Iwbereas it should have been from the n*id* 
might of 28th. To my mind it appears that 
the respondent or whosoever was his adviser 
laboured under a misapprehension that since 
she had purchased the property on 26th 
September, 195-3, the tenancy of the appellant 
shall also be deemed to be commenced from 
that date. This position, as I have already 
stated above, is incorrect. Thus there is 
no escape from the conclusion that the 
notices served by the respondent on the ap- 
pellants were not according to Section 106 
of the Transfer of Property Act and were, 
therefore, illegal and void. The learned 
Civil Judge was, therefore, in error in de- 
creeing the plaintiffs suit for ejectment. 

1C. L therefore, allow both the appeals, 
set aside the judgments and decrees nassed 
in both cases by the learned Civd Judge, 
Ajmer, and restore the judgments and decrees 
of the hlimsif Ajmer, District Ajmer, and 
thereby dismiss the pbintiffs suits for ejert- 
raent against the ap^llants. Since the ap- 
peals have succeeded on a technical point 
I hereby direct that both the parties shall 
bear their own costs throughout. 

Appeals allowed. 


R, T. A., Jodhpur (Chhangani J.) A. LB. 
AIR 1970 RAJASTHAN 276 (V 57 C 66) 
L, N. CHHANGANI. J. 

Mohammed, Petitioner v. Regional 
Transport Authority, Jodhpur Region, Jodh- 
pur and another. Respondents. 

Civil Writ Petn. No. 274 of 1969 D/- 
23-4-1970. 

(A) Constitution of India, Article 226 — 
N«v point — Nesv ground requiring investi- 
gation of facts cannot be raised. (Para 5) 

(B) Motor Vehicles Act (1039), Section 60 
(3) (as inserted in 1956) — Power to recover 
composition fee instead of cancelling per- 
mit — Passing of simultaneous order both 
under Section 60 (3) and (1) not contem- 
plated. 

Section 60 (3) enables the Transport Au- 
Ihonty to impose, instead of severe punish- 
ment like suspension or cancellation of perrrut 
under Section 60 (1), a lesser punishment by 
recovery of composition fee and to com- 
pound minor breaches of law. It does not 
contemplate simultaneous order, both under 
sub-section (3) and under ' sub-section (I). 
Thus a conditional order that if fee is not 
given within prescribed time the permit shall 
stand cancelled is ilJegat (1067) 2 Andh IVR 
353, Bel. on. (Paras 6, 7) 

Cases Referred! Chronolorical Paras 

(1967) 1967-2 Andh WR 353 = ILR 
(1968) Andh Pra 491, RamVrishna 
Mudaliar v. Regional Transport 
Authority, Chittoor P 

<1966) Wnt Petn. No. 95 of 1965, 

DA 25-7-1966 (AP), Ch. Seshagiri 
Bao V. Transport Authority 7 

B. L. Maheshwaii, for Petitioner. 

ORDER !— This is a petition by Lai 
Moliammed under Article 228 of the Consti- 
tution of India praying for a ^vril in the 
nature of certiorari, prohibiHon, mandamus or 
any other writ, order or direction, to quash 
and set aside the order of the Regional 
Transport Authority dated 1-7-1968 aod the 
order in appeal dated 22-2-1969. 

2. The facts relevant for the disposal of 
this writ application may be briefly stated 
as follows: — 

The petitioner is the holder of a non-tem- 
porary stage carriage permit on Jodhpur- 
Barmer route. The permit issued to him 
covers bus No. RJQ 1291. 

A complaint was lodged against the peti- 
tiooer for carding pa-ssengers in excess of the 
seating capacity of the bus. The petitioner 
was served with a notice under Section 60 
of the Motor Vehicles Act (hereinafter refer- 
red to as the Act) to show cause why the 
paxnit should not be cancelled. The peti- 
tioner axjpeared before the Regional Trans- 
port Authority at its meeting held on 1-7- 
1963 and offered to compound the breach of 
condition and to pay an amount of Rupees 
300/-. Tlie Regional TransiJort Authority 
^/HN/DnS/TO/YPB/M ' 
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a^eed to compound the breach of the con- 
ation and to accept Rs. 300/- as compound- 
ing fee. It was, however, further resolved 
by the Regional Transport Authority that the 
petitioner should deposit the amount of 
Rs. 300/- within 15 days, failing v\^ch his 
permit shall stand cancelled. 

The peh'tioner did not deposit the amount 
of Rs. 300/- Viuthin 15 days. He, however, 
deposited the amount of Rs. 300/- on 2Sth 
September, 1968. After tlie deposit of Rupees 
300/-, the peh'tioner received a noHce from 
the Secretary, Regional Transport Authority, 
on 28-12-1968 intimating that tlie permit of 
tlie petitioner had been cancelled in pursu- 
ance of the aforesaid resolution of the Regio- 
nal Transport Authority. The petitioner 
thereafter filed an appeal before tlie Trans- 
port Appellate Tribunal challenging the reso- 
lution of the Regional Transport Authority 
on various grounds. The Transport Appellate 
Tribunal dismissed the petitioner’s appeal as 
time-barred. After the dismissal of the ap- 
peal, the petitioner filed the present ivrit ap- 
plication challenging the resolution of the 
Regional Transport Authority as also the order 
of the Transport Appellate Tribunal dismiss- 
ing the appeal as time-barred, on various 
grounds which shall be referred to herein- 
after. The petitioner also submitted an ap- 
plication for staying the operation of the 
■resolution of the Regional Transport Autho- 
rity. This application came up before a 
learned Single Judge of this Court on 28-3- 
69. Tlie learned Judge in the absence of any 
opposition by the Regional Transport Autho- 
rity, stayed the operation of the resolution of 
the Regional Transport Authority cancelling 
tlie petitioners permit and allowed the peti- 
tioner to ply his bus. 

3. The Regional Transport Authority and 
tlie Transport Appellate Tribunal have not 
cared to appear to oppose the wit applica- 
b'on. 

4. In support of the petition, the learned 
counsel for the petitioner advanced the fol- 
lowing contentions: — 

1. That tlie permit granted to the peti- 
tioner did not specify the maximum number 
of persons to be carried and there was no 
condition prohibiting the carriage of more 
passengers tlian the number specified. 

2. 'Tliat the Regional Transport Authority 
hawng agreed to accept an amount of Rupees 
300/- from tlie petitioner in lieu of the can- 
cellation or suspension of the permit under 
sub-section (3) of .Section 60 of the Act, it 
could not have been simultaneously passed 
an order under .sub-section (1) cancelling the 
permit even in the form of a conditional 
order stating that if tlie fine is not paid witli- 
in ]3 days, the permit shall stand c.ancel- 
Icd. 

3. Tliat under sub-section (2) of Sec. 60 
of the Act, the Transport .Authority cancel- 
ling or suspending a permit is required to 
give to the holder of the permit in writing 
its reasons for talang action againct him. 
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Rule 108 of the Rajasthan Motor Vehicles 
Rules, 1951 prescribes the period of h'mita- 
tion as 30 days from the date of the receipt 
of the order sought to be appealed against 
Having regard to these provisions, it is con- 
tended that tlie petitioners appeal was with- 
in limitation and the Transport Appellate 
Tribunal was not justified in rejecting the ap- 
peal as time barred. 

4. That the petitioner had no knowledge 
that he was required to deposit the amount 
within 15 days and tliat tlie Regional Trans- 
port Authority had passed a mandatorj' order 
to the effect that in case tlie composition 
fee is not paid witliin 15 days, the permit 
shall stand cancelled. In support of this con- 
tention, he emphasised the fact tliat he 
voluntarily paid Rs. 300/- on 28th of Sep- 
tember, 1968 before the receipt of the notice 
of the Secretary', Regional Transport Autho- 
rity, intimating to him that his permit had 
been cancelled. 

5. The first contention requires an investi- 
gation of facts. The petitioner did not raise 
any such controversy before the Regional 
Transport Authority. On the other hand, ac- 
cepting the breach of law, he agreed to pay 
an amount of Rs. 300/- as compounding 
fee. I do not feel inclined to permit the 
petitioner to make a new ground in tlie writ 
application when the point cannot be pro- 
perly and effectively decided without investi- 
gation of facts. The contention is, tiierefore, 
rejected. 

6. The second contention raises the ques- 
tion of interpretation of sub-section (3) of 
Section 60 of the Act. Sub-section (3) was 
not enacted with the original Act. The 
result was that before the Amending Act of 
1956 the Regional Transport Authority was 
constrained to cancel or suspend the permit 
for even a minor breach of the relevant laws. 
In the light of the experience of the xvorking 
of the Act, the legislators thought it proper 
to dispense with tlie punishment of cancella- 
tion or suspension of permit in case of tri- 
vial breaches of Uie relevant laws and, there- 
fore, added sub-section (3) enabling tlie 
Transport Authority to impose, instead of 
severe punishment like suspension or cancel- 
lation of the permit, a lesser punishment by 
recovery' of composition fee and to enable 
the Transport Autliority to compound minor 
breaches of law. The sub-section contem- 
plates the following steps before an order 
under this section can be passed — 

1. Firstly, there should be some breach of 
law for which a pennit is li.ablo to be can- 
celled or suspended. 

2. Tlie second step is the formation of 
opinion of the Transport Authority that hav- 
ing regard to the circumstances of the case 
it will not be necessary and experlient to 
suspend or cancel the permit and the deter- 
mination of amount which the permit 
holder should be called upon to pay in- 
stead of cancellation or suspension of permit. 
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3. The offer of the pennit holder to 
the amount sought to be recovered from him 
instead of cancellatioo or suspension of 
pennit and the agreement by him to pay 
the amount. 

7. After the completion of the three steps 
and in case the pennit bolder agrees to pay 
the amount Oien sub-section (3) contemplates 
an order in the following terms: — 

“Notwithstanding anjihing contained in 
sub-section (1), the transport authonty may, 
instead of the cancellmg or suspending the 
permit, as the case may be, recen'er from the 
holder of the permit the sum of money 
agreed upon " 

From the above analysis of the sub-section, 
it IS clear that the sulxection contemplates 
an order alternating with an order under sub- 
section (1) and that it does not contemplate 
simultaneous order, both under this subsec- 
tion and under subsection (1) bv giving the 
form of a condibonal order I am supported 
in this view by a jiidgrnent of the Andhra 
Pradesh in M. Ramakn.shna Mudalur v. 
Regional Transport Authonty, Chittoor, 
1967-2 Andh WO 353. Exercising pmeers 
under Section 68 of the Act, the Andlira 
Pradesb State framed Flule 2-14 rending as 
follows: — 

1. “If a Transport Authority conslden that 
instead of suspending or cancelling a permit 
under Clauses (a), (b) or (c) of sub-sec fl) 
of Section 60 the permit-holder may be 
^ven the option to pay a compoundmg fee 
under Section 60 (3) it shall issue a notice 
in Fonn CN to the nermit-hnlder by regis- 
tered Post Ac!cno«ledgment Due or by deli- 
vering it to him in pmon. 

2. The permit-holder shall be allowed ten 
days’ time from the date of receipt of the 
Notice to pay the compounding fee. -The 
Transport Authonty may however, grant 
extension of time in exceptional cases.' 

Form CN was prescnlxa. the relevant por- 
tion of whicb reads as follows;— 

“The permit holder is hercljy given the 
optiaa trader 5<arf(cm 60 (3) of tfie Act pay- 
ing a compounding fee of Rs. 

in (words) within ten days of 

the date of receipt of this notice into any 
Government Treasury, If pa)'ment is not 
made and the treasury receipt produced with- 
in the time stipulate action will be taken 
to suspend or cancel the permfL" 

Section 60 sub-secfa'on (3) of the Act and the 
Rule 244 along svilh the form came op 
for consideration in that case. A Bench of 
the Andhra Pradesh High Court referred to 
the decision of Gopal Ran Ekbofe. in Wnt 
Petn. No. 93 of 1985 (AP), Ch. SesMciri Rao 
V. Transport Authority, decided on 25th July, 
1968 and obserx'ed: — 

“ the learned Judge on an ex- 

haustive consideration of the entire question 
held that Section 60 of the Act does riot 
contemplate the passing of hvo orders one 
under sub-section (3) and the another tnxkr 


sub-section (1) for the same offenco and that 
sub-section (3) thereof does not contemplate 
any order of an interlocutory nature and that 
it contemplates the passing of an indepen- 
dent order. The learned Judge furtlier held 
that the' condition in Form CN goes beyond 
the rule-making penver and that the same 
should be struck down as being ultra vires. 
We are in respectful agreement svith the con- 
clusions of the learned Judge in the said 
ruling." 

In this viesv of the law, I hold that the Regio- 
nal TransiWrt Authority having agreed to ac- 
cept the amount of Rs. 300/- from the peti- 
tioner, could not have simultaneously passed 
an order cancelling the permit by giving it 
a conditional form and the part of the reso- 
lution cancelling the permit on non-payment 
of fine IS not sustainable being not warranted 
by law. 

8. I need not pronounce any final opio- 
lon on the third contention of the petitioner 
by which he challenges the order of (he 
Transport Apjicllale Tribunal holding the 
p^rtioner’s appeal as time barred. The peti- 
b'oner having filed an appeal and having 
secured no relief and the part of the reso- 
lution challenged by the petitioner being un- 
sustainable, I feel justified in setting it aside 
in the exercise of extraordinary jurisdiction 
under Article 226 of the Constitution, having 
regard to the facts and the circumstances of 
the case. 

0. It is also unnecessary to decide the 
fourth contention. 

10. The svrit application is allowed and 
the order of the Regional Transport Authority 
dated 1-7-1968 cancelling the permit and 
that of the Traresnort Appellate Tribunal 
dated 22-2-1969 dismissing the petitioner’s 
appeal are set aside. There svill be no order 
os to costs. 

Petition allowed. 


Ant iOTO RAfASTTlAN S7^ (V 67 C 67} 
JAGAT NARAYAN. J. 

Inderfeet Singh, Petitioner v. Maharaj 
Raghunath Singh and others. Respondents. 

Civil Revn. No. 584 of 1968, D/- 3-5-1969 
bom order of Addh Dist. J., Jodhpur, D/- 
28-9-1968. 

(A) Evidence Act (1872), Section 101 — ^ 
Braden of proof — Property suit 

When the plaintiff ass^s that the primo- 
pmiture rule was inapplicable, that the family 
wis joint and that there was absence of 
partition or family arrangement, the onus is 
on him to prove them- (Para 6) 

(B) Ci«l P. C. (1903), Order 18, -Rule 3 
— Compliance with — Option to be cser- 
ased before other party enters evidence. 
AIR 1036 San 52, Dissented bom. 
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The Rule does not prescribe the stage at 
which the court should be informed about 
exercise of the option thereunder. It is suf- 
ficient if the party leading evidence does so 
(provided it has not led any evidence on the 
issues covered by tlie option) before the 
other party begins its evidence. AIR 1956 
Sau 52, Referring to AIR J953 Vindh Pra 
84, Dissented from. (Para 23) 

Cases Referred : Chronological Paras 

(1956) AIR 1956 Sau 52 (V 43), 

Motibhai v. Umedchand 11 

(1953) AIR 1953 Raj 137 (V 40) = 

ILR (1953) 3 Raj 483 (FB), Swarup- 
narain v. Gopinath 8 

(1953) AIR 1953 Vin Pra 34 (V 40), . 
Nanhey Raja v. Kedar Nath 11 

Hasti Mai Parilch, for Petitioner; Shri- 

krishna Mai Lodha, for Respondents. 

ORDER : This is a revision application by 
one of the defendants against an order of 
the trial court allowing tlie plaintiffs to pro- 
duce evidence in rebuttal of the evidence 
produced by the defendants on issues 3, 4 
and 5. 

2. The dispute is relating to the proper- 
ties which formerly belonged to the late 
Maliaraja Guman Singh, who was the grand- 
son of Maharaja Takhat Singh, Ruler of Jodh- 
pur Slate. Guman Singh had 3 sons, Narpat 
Singh, Amar Singh and Raghunath Singh, 
out of whom Narpat Singh is the eldest. 
Narpat Singh has a son Inderjit Singh. During 
the life-time of Guman Singh, Narpat Sin;;^ 
took a second w’ife against the wishes of his 
father and was disinherited by him and 
Inderjit Singh was appointed as his suc- 
cessor. After the death of Guman Singh, 
Inderjit Singh was regarded as a succes.'or. 
Narpat Singh w'as then alive. Maji Saliiba 
Smt. Jawahar Kanwar was appointed as his 
guardian and Raghunath Singh was apjiointed 
as the manager of the estate. 

3. The present suit was in.stituted origi- 
nally by Raghunath Singh claiming one- 
fourtlr share in the properties on the allega- 
tion that Guman Singh, his wife, and his 
sons constituted a joint Hindu familv.^ In 
his capacity as Manager Raghunath Singh 
had made various admissions in writing in 
which it was stated that Guman Singh’s pro- 
perties constituted an impartible estate which 
descended by the nde of primogeniture and 
that a family arrangement was made by 
Guman Singh during his life-time. The,sc 
admissions went against tlie case set up in 
the plaint by Raghunath Singh. He assert- 
ed in the plaint that these admissions were 
obtained fraudulently from him. The siiit 
w’.as contested by Narpat Singh and Tnd''riil 
Singh. Amar Singh and M.aji S.ahiba Smt. 
Jawahar Kunwar who had originally been 
impleaded as defendants w'ere ' transposed .as 
plaintiffs. 

4. On the pleadings of the parties the 
following issues were framed: — 

(1) ^^^lether the various admissions of the 
plaintiffs in the application for appointment 


of guardian of minor Rajkumar Inderjit 
Singh and in the various affidavits filed by 
the plaintiffs in support of die applicadon 
were obtained by fraud and misrepresen- 
tation of facts as weO as of law as pleaded 
in paras 6 and 7 of the plaint and as such 
the admissions in the applications and affi- 
davits are not binding on the plaintiffs? 

(2) Whether the plaintiffs are endtled to 
get l/4th share each in the disputed pro- 
perty? ■ 

(3) Whether the parties to the suit are not 
members of a joint Hindu family nor they 
are governed by principles of Hindu Law? 

(4) Mdiether the suit property' is imparti- 
ble and succession to the same is governed 
by law of primogeniture and if so whether 
the suit for a partition is not maintainable? 

(5) Whether Maharaj Guman Singh Ji 
made a family arrangement of the property 
in dispute as pleaded in para 2 fb) and ad- 
ditional plea in para 4 of tlie written state- 
ment of defendant No. 1 and if so w’hether 
the family arrangement made is valid? 

(7) \ATictlier the family' arrangement %ras 
acted upon by the plaintiffs and the plain- 
tiffs by their acceptance and conduct are 
bound by it and are estopped from chal- 
lenging the same? 

(9) WTiether the plaintiffs are in joint pos- 
session of the property in dispute. If not 
whether the suit is not maintainable without 
payment of ad valorem court-fee? 

(10) MTiether the suit is not maintainable 
unless the plaintiffs get a succession certi- 
ficate and have their various admissions set 
aside? 

(11) Is the .suit barred by Section 47 o! 
the Rajasthan Land Reforms and Resump- 
tion of .Jagirs Act 1952 and by Sf-ction 13 
of the Rajasthan Jagir Decisions and Proceed- 
ings Validity Act, 1955? 

(12) \Adiellier defendant No. 4 Rajkumar 
Inderjit Singh was declared .sncc'-ssor of 
Maharaja G\iman .Singh Ji by Additional 
Collector, Jodhpur, by his order tlafcd April 
13, 1959, and if so whetlier tlie suit by tlie 
plaintiffs is barred? 

(13) AATiether the notification dated 20th 
March. 19 ’9 published in jodlw"- Rv Fatra 
dated April 2, 1919, not admi-.si!;!'' m evi- 
dence as not having been registered and 
being without authority'? 

(14) Wiat shall be relief? 

The burden of issues 1 and 2 which are 
issues of fact was placed on ilm nlaintiffs. 
The burden of proving issues .3 to 5, 7 and 
12 was placed on the defendants. Issues 10, 
11 and 13 are legal issues. 

5. Issues 2, 3, 4 and 5 are overlapping. 

6. Tlie plaintiffs led evidence on issues 
Nos. 1 and 2. Now issue -No, 2 is a eompro- 
hensivc issue which covers tssu'-s Vos. 3. 4 
and 5 also. The hurtlen of proving issues 3, 

4 and -5 was wrongly pt.ic'v! on I’l” defen- 
dants by the trial Coiirt. The plaintiiT.s liav-j 
ing come forward witii the case in that plaint' 
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diat the rule of primogeniture did not 
that the family of Cuman Singh was a joint 
Hindu family and that there was no partition 
or family arrangement, the burden lay on 
them to prove these allegations. 

7. On behalf of the plaintiffs 4 witnesses 
were examined on issues Nos. 1 and ^ 
Eaghunath Singh plaintiff, P. W. 1 staled in 
his statement that succession to the property 
of Gumaa Singh w’as not governed by lb© 
rule of primogeniture, that the family was a 
joint Hindu mmily and that there was no 
partition or family arrangement. The remain- 
ing 4 witnesses also stated that there was no 
partition or family arrangement. Patan Singh 
P, W. 5 even stated that Guman Smgh used 
to say in his life-time that he will divide the 
property into 3 shares for his 3 sons. TTiis 
part of the evidence of this witness cannot 
be treated as evidence under issue No. 1, 
What could be provrf under issue No. 1 was 
ttat the admissions of the plaintiff in writ- 
ing were obtained by fraud. Whether ot 
not those admissions were correct was not 
the subject-matter of issue No. 1. 

8. Issues were framed in the suit on 24-9- 
1902. At that time this Hugh Court was 
not entertaming any revision against any 
Interlocutory oroer, because of a ruling of a 
Ben^ of 5 Judges in Purohlt Swaroop 
Nairn's case, ILP (193^ 3 RiU 483 — (AIR 
1953 Raj 1373 (FB)). The defendants there- 
fore had no reniMy to get the issues rectified. 

0. After concluding their evidence on 
issues Nos. 1 and 2 the plaintiffs stated that 
they were reserving a right to produce evi- 
dence in rebuttal on issues the burden of 
proof of which lay on the defendants. 

10. After the drfendants had led their 
evidence the plaintiffs appLed for pennissioa 
to produce evidence in rebuttal of the evi- 
dence led by the defendants. This prayer 
was opposed ^ the defendants. The learned 
Addifaonal District Judge overruled the ob- 
jection saying that the evidence of the wit- 
nesses of the plaintiffs was given under issue 
No. 1 on^y. As \ bave shosim above this is 
erroneous. 

11. On behalf of the defendants it is con- 
tended fliat the correct mterpretathm ot 
Order 18, Rule 3 is that before examining 
any witness the party leading evidence should 
oqjressly reserve his right to produce evi- 
dence on the issues the burden of proof of 
which lies on the opposite party. Reliance 
was placed on the decision in Motibhai v, 
Umedchand, AIR 1956 San 52. The ques- 
tion which arose in that case for decision was 
whether before the date on which the party 
leading evidence starts examining bis wit- 
nesses he is required under Order 18, Rule S 
to state that he would reserve his evidence 
on the other issues. 

However in that ease the decision to 
Nanhey Raja v. Kedar Nath, AIR 19S3 
Fra 34 was also considered, to wbidi it was 
held as follows:-^ 


“The law does not prescribe a stage at 
which a party should apprise the Court of its 
exercising the option under Order 18, Rule 3. 
But it is only reasonable that this should be 
done, if possible, before it begins, and in 
any case before the other party begins its 
evidence, so that it might clearly note that 
the 6rst party has not really finished.” 

12- And the opinion was expressed that 
Order 18. Rule 3 lays down that the party 
having a right to begin should exercise the 
option before he starts examining his wit- 
nesses. With all resp«:t I am unable to 
subscribe to the view taken in the S-aurashtra 
case. Order 18, Rule 3 runs as follows: — 

“Where there are several issues, the burden 
of proving some of which lies on the other 
pxrty, the party beginning may, at his option, 
either produce his evidence on those issues 
or reserve it by wny of answer to the evi- 
dence produced by the other party; and, in 
the latter case, the party beginning may pro- 
duce evidence on those issues after the other 
party has produced all his evidence, and 
the other party may then reply specially on 
the evidence so produced by the party begin- 
ning. but the party bednning srol then be 
entitled to reply generalfy on the whole case.” 

13. It does not prescribe the stage at 
which the party leading evidence should ap- 
prise the Court of its exercising the option 
under Order 18, Rule 3. Although the Code 
contemplates that the party leading <^dence 
should state bis case, this is not done In ac- 
tual practice. I am of the minion that the 
provision under the above rule is sufficiently 
complied with if the par^ in question states 
before the other party begins its evidence 
that it is reserving its right to adduce evi- 
dence in rebuttal on the other issues. This 
it can do only if it has actually not led any 
evidence on those issues. 

14. Id the present case the Issues were 
not correctly framed. The burden of proof 
of issue No. 2, which is a comprehensive 
issue, was placed on the plaiotifc and rightly 
so as pointed out by me above. But mis- 
undeistandiDg was caused by the framing of 
issues Nos. 3, 4 and 5 the burden of proof 
of which was placed on the defendants. It 
Ihe bsues had oeen correctly frametl then the 
burden of proving these issues should have 
been placed on the plaintiffs. If they suc- 
ceed in proving that the parties were mem- 
bers of a joint Hindu family, that the estate 
was not an impartible one and that there was 
no family arrangement during the life-time of 
Guman Singh then it would follow as a re- 
sult of the decision of these issues that the 
share of the plaintiff Raghunatb Singh was 
oae-fourth. 

15. On account of the incorrect framing 
of the issues the plaintiffs might have been 
misled in not proauemg all the evidence on 
toe matters covered by issues Nos. 3, 4 and 5 
toitially. I accordin^y allow them to pro- 
duce further evidence on these issues. They 
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are entitled to produce rebuttal evidence on 
issue No. 7. Thereafter the defendants will 
be enh'tled to produce rebuttal evidence on 
issues Nos. 3, 4 and 5 only. 

16. The revision application is decided as 
indicated above. 

17. In the circumstances of the case, I 
leave the parties to bear their own costs of 
ibis revision application. 

Order accordingly. 


MR 1970 RAJASTHAN 281 (V 57 C 68) 
KAN SINGH, J. 

Bhagwat Singhji, Petitioner v. Kesar 
Singhji, RespondenL 

Criminal Revn. No. 398 of 1969, D/- 14-4- 
1970, against Order of Addl. S. J., Udaipur, 
D/- 5-8-1969. 

Constitution of India, Articles 362, 363 — ■ 
Article 362 does not restrict powers of legis- 
lature — Ex-ruler is not exempted from per- 
sonal appearance in Court in absence of ex- 
press provision in Criminal Procedure Code. 

Article 362 recommends to the Parliament 
and the State Legislature, in making laws 
after the Constitution to have due regard to 
the guarantee or assurance given under any 
covenant or agreement But if despite the 
recommendation that due regard shall be had 
to the guarantee or assurance given under 
the covenant or agreement the .Parliament 
or the Legislature of a State makes laws in- 
consistent with the personal rights, privileges 
and dignities of the Ruler, of an Indian State, 
the exercise of the legislative authority can- 
not relying upon the agreement or covenant 
be questioned in any Court. Every provision 
in a Covenant will not have the status of a 
law. The provisions in a Covenant dealing 
with the rights or privileges of individuals, 
be they Ex-Rulers, cannot claim the status 
of a lasv and they vill not be enforceable 
in Courts of law as such, unless there is 
legislative sanction in support of such provi- 
sions in the Covenant. (Paras 7, 12) 

Article 362 only contains a recommenda- 
tory proA'ision for the benefit of the Parlia- 
ment or the State Legislatures in making the 
Laws and it does not, in any way, restrict 
the powers of lem'slation of the Parliament 
or the State Legislatures. It is a_ matter for 
the Parliament or tlie State Legi.slatures to 
see how far the so-called privileges of the 
erstwhile nilers were to be incorporated in 
any law. Wien the Criminal Procedure Code 
of the Central Legislature xvas extended to 
Rajasthan by the Part B States Act of 1961, 
no such priwlege was incorporated in the 
Criminal Procedure Code. Tlie Parliament 
only inserted Section 197-A which gives pro- 
tection in the matter of launching prosecu- 
tion against an erstwhile Ruler, but so far 
ns an ershvhilc Ruler of an Indian State ad- 
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Vances claim for exempfa'on from personal ap- 
pearance as a complainant or as a witness 
no such privilege has been recognised by the 
Criminal Procedure Code or any other law 
made by the competent legislature. 

(Para 14) 

^*1 « ^ « ^«rl * « ' 


Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 444 (V 51) = 

1964-5 SCR 1, Bhagwat Singh v. 

State of Rajasthan 8 

(1963) AIR 1963 Madh Pra 162 
(V 50) = 1963 (1) Cri LJ 600, 

Abdul Alim Khan v. Sagarmal 8 

(1961) AIR 1961 SC 196 (V 48) = 

1961-1 SCR 779, Sudhansusekhar 
v. State of Orissa 7 

(1960) AIR 1960 Punj 565 (V 47) = 

1960 Cri LJ 1491, Shaukat Ali Klian 
V. State of Punjab S 

(1950) AIR 1950 SC 155 (V 87) = 

1950 Raj LW 232 = 51 Cri LJ 153, 

Ram Babu Saxena v. State 14 

(1905) 1905-2 KB 391 = 74 LJKB 
753, West Rand Central Gold Mining 
Co. v. King 14 


A. L. Mehta, for Petitioner; V. S. Dave, 
for Respondent. 

ORDER: — The revision before me raises 
the question whether the former niler of an 
Indian State is exempt from personal appear- 
ance as a complainant in a criminal case in- 
stituted by him on the basis of his so-called 
personal privileges saved by or arising from 
the covenant resulting in the integration of the 
Indian State of which the complainant was 
the ex-Euler with the Union of States. For 
appreciating the point tlie relevant facts 
may shortly be stated as follows: — 

2. The petitioner His Highness Maharana 
Shri Bhagwat Singhji lodged a complaint 
against Slui Kesarsingh, tlie opposite party 
for an offence under Section 500 Indian Penal 
Code in the Court of the Munsiff Magistrate, 
First Class, Udaipur. The complaint was 
filed by His Highness Maharana Shri Bhag- 
wat Singhji himself. Shri Kesarsingh was an 
employee of his Highness Maharana Shri 
Bhagwat Singhji. The statement of His 
Highness Maharana Shri Bhagwat Singhji 
under Section 200, Criminal Procedure Code 
was recorded by the learned Magistrate at 
the Maharanas Palace at Udaipur where the 
learned Magistrate held his Camp, tiioiigh 
at that stage he did not consider or decide 
the question relating to tlic alleged personal 
privilege of the Maharana for exemption fiom 
appearance in Court. ^Vhen tlie accused ap- 
peared and the complainant was not himself 
present on a date of he.Tring, an objection 
ivas raised by the accused that the complaint 
be ismissed on account of the non-appear- 
ance of the complainant. At that stage the 
claim for exemption from persona) appear- 
ance in Court was raised on belialf of the 
Maharana. The learned Magistrate went 
into it and by his order dated 9-12-1966 ho 
negatived the claim and asked the petitioner 
to appear in person in Court, if he wanted 
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to prosecute his complaint and he made it 
clear that if be did not choose to appear on 
a further date of hearing svithoul a lawful 
excuse, provisions of Section 259, Cnminal 
Procedure Code will come into play. Ag- 
grieved of this order of the learned Ma^lrate 
the petitioner uent up in revision to the 
Court of Session. The learned Additional 
Sessions Judge heard the revision applica- 
tion, but he dismissed it It is in these cir- 
cumstances that the present resision applica- 
tion has been filed in this Court 

S. I have heard learned counsel for the 
parties at sufficient length. Two cases have 
oeen brought to my notice, one of the Pun|ab 
High Court reported as Shaukat Ali Khan 
V. State of Punjab, AIR IQGO Punf 565, and 
another of the Ktadhya Pradesh High Court 
reported as Abdul Alim Khan v. Sagarmal, 
Ain 1963 Madh Pra 162, which deal wtlh a 
question Lke the present one. The Punjab 
High Court has almost in similar ctreumstan- 
ces upheld the claim of privilege on behalf 
of the ex-Rulef, while, on the other hand the 
Madhya Pradesh High Court has negahved 
such a claim. The problem thus now is as 
to which view is to prevail and I will 
deal with the two cases at the appropriate 
stage. However, before I do that I may 
briefly refer to the covenant on which the 
claim of pnviJege is based. 

4. The former State of Mewar was first 
integrated with the United State of Rajasllian 
which had the seat of Government at Kota. 
The new United State of Baiasthan which 
was thus formed with the integration of the 
former Mewar State had its seat of Covem- 
ment at Udaipur, The United State of flaias- 
than composing of all the Indian Stales in 
what \va.s formerly Rafpiitana wa.s formed 
from 7-4-1919 Its covenant is available as 
Appendix XL to the Wnte Paper on Indian 
States. I need not refer to the varioiw arti- 
cles, which pro\^ded for the composition of 
the Ne\v State and also lav down bovv the 
legislative power of the New Stale was to 
be excrcisOT and by whom. Article XIH 
which deals srith the personal privileges of 
the Ruler of each covenanting Stale runs 
as follcns-s: — 

'"l he Ruler of each Covenanting Slate, as 
also the members of his familv. shall be en- 
titled to all the personal privileges, dignities 
and titles enjojed by them, whether wilhin 
or outside the territories of the State, imme- 
diately before the 15lh day of August, 1917.” 
It is on this Article of the Covenant that 
the petitioner bases his claim This raises the 
question as to how far this Article of the 
Covenant is enforceable in a Court of law. 

5. The United State of Rajislhan whidi 
came info existence as a result of the afore- 
said covenant ceased to exist wath effect fnm 
26-l-19'50 when the Constitution of India 
came into force. Articles .662 and 363 make 
provision for maffe'^ relating to the Cove- 
nant wnth the erstwhile Rulers. 1 may read 
both the Articles: — 


“Article 362. Rights and privileges o! 
Rulers of Indian States. In the exercise ol 
the power of Parliament or of the Legisla- 
ture of a State to make laws or in the exer- 
cise of the executive power of the Union or 
of a State, due regard shall be had to the 
guarantee or assurance given under any such 
cov'gnant or agreement as is referred to fa 
Article 291 with respect to the personal rights, 
privileges and dignities of Ruler of an Indian 
State" 

“Article 363 Bar to interference by Courts 
in disputes arising out of certain treaties, 
agreements, etc. (1) Notwathstandlng any- 
thing in this Constihition hut suhj’ect to the 
provisions of Article 143. neither the 
Supreme Court nor any other court shall have 
junsdtction in any dispute arising out of any 
provisions of a treaty, agreement, covenant, 
engagement, sanad or other similar instru- 
ment which was entered into or executed 
before the commencement of this Constitu- 
tion bv any Ruler of an Indian State and to 
which (he Government of the Dominion ol 
India or any of its predecessor Government 
was a party and which has or has been con- 
tinued in operation after such commenco- 
ment or in any dispute in respect of any 
righi accruing under or any liability or obli- 
gation arising out of any ct the provisions ol 
this ConsHtulion relating to any such treaty, 
agreement, covenant, engagement, sanad or 
other similar instrument. 

(2) In this Ariiclr— 

fa) "Indian Sf.aie* means any territory 
cognised before the commencement of this 
Constifiiiion Ijv His Maiesly or fh" Govern- 
ment of the Dominion of India os being such 
a Stale; and 

fb) "Riiler" includes the Prince, Chief or 
other person recognised before such com- 
roencem-nt bv His Majesty or the Govern- 
ment of the Dominion of India as the Ruler 
of any Indian State." 

6. The proviso to Article 131 also throws 
some light on the legal efficaej’ of the 
Cov<»nanf While the emeting pirt of the 
Article defines the original fiirisdirtinn of 
Ihe Supreme Court In disputes liefween the 
Government of India and one or more Slates; 
or between the P'o or more Sit*'' accord- 
ing to the proviso the said jurisdiction shall 
not extend to a dispute arising nut of any 
treatv, agreement, covenant, engagement, 
sanad or other similar insfn!rT»»»nf which 
having been entered into or incTnded before 
the commencement of this Constitution con- 
tinued in ooeratinn after such commencement 
or which provides that the slid jurisdiction 
shaQ not extend to such a dispute. 

7. In Sudhansiisekhar v. State of Orissa, 
AIR 1961 SC 196, their Lordships of the 
Supreme Court had pointed out that Arti- 
cle 362 recommends to the Parliament and) 
the State Legislatures in making laws afteri 
the Constitution to have due regard to the) 
guarantee or assurance pven under any covfri 
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nant or agreement. Their Lordships pointed 
out that Article 362 is not restricted to agree- 
ments relating to the privy purse and cover- 
ed all agreements and cov^enants entered into 
by ibe Rulers of Indian States before the 
commencement of the Constitution whereby 
the personal rights, privileges and dignities 
of the Ruler of an Indian State were guar- 
anteed. Nevertheless it does not import any 
legal obligation enforceable at the instance of 
the erstwhile Ruler of a former Indian State. 
Their Lordships added that if despite the 
recommendafa'on that due regard shall be 
had to the guarantee or assurance given 
vmder the covenant or agreement, the Parlia- 
ment or the Legi-slature of a State makes 
laws inconsistent with the personal rights, 
privileges and dignities of the Ruler of an 
Indian State, the exercise of the legislative 
authority cannot, relying upon the agreement 
or covenant, be questioned in any Court, 
and that is so expressly prowded by Article 
363 of the Constitution, 

8. In Bhagwat Singh v. State of Rajas- 
than, AIR 1964 SC 444, their Lordships 
pointed out that the personal rights, privi- 
leges and dignities of the Ruler of an Indian 
State guaranteed or assured under any cove- 
nant or agreement, entered into with the con- 
currence of the Government of India, Avhich 
are recommended under Article 362 of the 
Constitution to be respected, avail the Rulers 
in their status as Indian citizens and not in 
recognition of any sovereign authority con-- 
tinuing to remain vested in them. In that case 
His Highness the Maharana of Udaipim had 
claimed immunity from proceedings under 
the Industrial Disputes Act and his claim was 
turned down. 

9. I may now refer to the Punjab and 
Madhya Pradesh cases. 

10. In the Punjab case the first in- 
formation report for an offence under Sec- 
tion 40S, Indian Penal Code was lodged by 
the Private Secretary to the N.awab of former 
Nalerkotla State which had integrated wth 
the Pepsu Union. The Nawab was sought 
to be examined as a witness at the instance 
of the prosecution. Tire Nawab put in an 
application representing that he was immune 
from the ordinary' process and was exempted 
from appearance in Court. The prayer of 
the Nawab was allowed and he was ordered 
to be examined on commission. The accus- 
ed attacked tire order in revasion before tho 
Court of Session, but was not succussful. 
He then approached the High Court, "^e 
learned Juage held that tire privilege of im- 
munity from the ordinary' process of Court 
of law had been safegiardcd by Article 862 
of the Constitution. Tlic learned jndge re- 
ferred to Para 240 in the IPIute Paper and 
observed that the sovereign power at the 
time of integration of Indian States extend- 
ed solemn assurance which later received 
constitutional recognition in Articles 362 and 
863 guaranteeing the personal privileges and 
rights including protection from ordinary pro- 


cess of Courts to the Rulers of the integrat- 
ing States. He accordingly came to the 
conclusion that personal appearance of the 
Navv'ab could not be insisted upon. 

11. In the Madhya Pradesh case, the 
Nawab of Jaora whose State had integrated 
with what was then Imown as Madhya Bha- 
rat moved an application before the Magis- 
trate in a complaint filed on behalf of the 
Nawab that he be examined as a witness on 
commission and insisting that as a former 
Ruler he was a priv'ileged person exempt as 
of right from personal attendance. The 
learned Magistrate rejected tire apph'cation. 
The Nawab tlien approached the High Court. 
The Punjab case aforesaid was cited before 
the learned Judge. The learned Judge came 
to the conclusion that a statement in tire 
Write Paper on States was relied on in the 
Punjab case, but according to him, a mere 
statement in the Write Paper is not binding 
on the Court until it is shovv’n that it was 
based on a constitutional or statutory' provi- 
sion. Tire Covenant of the former Ruler was 
a State Paper, but, according to the learned 
Judge, it did not become law unless it was 
made part of the Constitiition or any Statute. 
The learned Judge referred to Section 1-33, 
Civil Procedure Code and Section 197-.A., Cri- 
minal Procedure Code for the .sake of analogy 
and held that unless the so-called privileges 
were embodied in any statute they could not 
be enforced in a Court of law. 

12. Learned Counsel for the petitioner 
was not able to attack the reasoning given in 
the Madhya Pradesh case. There is no 
gains.aying tire fact that every provision in 
a Covenant will not have the sta- 
tus of a law. Tlrere may be pro- 
v'isions in a Covenant which dealt 
with the transfer of territories or the forma- 
tion of a new State and such prov'isions may 
be recognised hy Courts as law partaking the 
character of an act of the State, but the 
provisions in a Covenant dealing with the 
rights or privileges of indiv'iduals, be they 
e.x-Rulers, cairnot claim tire status of a law 
and they, will not be enforceable in Courts of 
law as such, unless there is legislative Sanc- 
tion in support of such provisions in the 
Covenant. 

13. Learned counsel for the petitioner re- 
ferred me to some passages in the Hahhiiry’s 
Laws of England, Third Edition, Vol. 7 and 
Oppenheim’s International Law. In Ilais- 
burys L,aws of England in para. 307, it is 
stated tliat treaties concludetl bj' the Crown 
are in general binding upon the .subject 
without express parliamcntaty sanction but 
the prev'ious consent of, or subsequent rafi- 
Gcation by, tlie legislature is legal!>’ neces- 
sary to their validitv' in certain cases. It is 
furtlier stated that thus thoiu'h treaties rcl.at- 
inn to war and peace, th'j cession of lerri- 
torv' or concluding alliances with fnn icm 
powers are generally conceded (o be binding 
upon the nation vvitliout c-xpress p.irliatncn- 
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tary sanction, it is deemed safer to obtain 
such sanction in the case of an important 
cession of territoiy and it is pointed out that 
where private rights of the subject are inter- 
fered with by a treaty concluded in time of 
peace, it is apprehended that the previous or 
subsequent consent of Parliament is in all 
cases required to render the treaty binding 
upon the subject and enforceable by officers 
or the Crown. In all cases the Courts are 
competent to inquire into matters involving 
the construction ot treaties and other acts 
of State; and the plea of an act of State, or 
that the matter involves the construction of 
treaties, affords no valid defence to an action 
against officers of the Crown for interference 
•with the private rights of a British subject 
or of a resident alien friend. This passage, 
to my mind, draws a distinction between 
treaties relating to war and peace, cessation 
of territories on the one hand, and treaties 
aSecting or dealing with the private rt^ts on 
the other. The farmer are taken to be bind- 
ing without ejqiress parliamentary sanction 
whereas the latter are not. 

14. In OppenheJm’s International Law 
VoL I, at page 37, it is observed that there 
is wide divergence of doctnne as regards the 
International Law being the part of the 
Municipal Law. Then the learned author 
deals >vit}i the position in foreign countries. 
He points out that so far as Great Britain 
is concerned all such rules of customary 
International Law os are either universally re- 
cognised or have at any rate received the as- 
sent of the country are per se part of the 
law of the land. To that ertent there is still 
valid in England the common law doctrine, 
to which Blackstone gave expression in a 
striking passage, that the Law of Nations 
is part of the law of the land and it has 
been reiieatedly acted upon by Courts. Apart 
from isolated obiter dicta it has never been 
denied by Judges, but it was observed that 
this unshaken continuity of its observance 
suffered a reverse as the result of the dicta 
of some Judges in Franconia case though 
later in the case oi West Band Central Cold 
Mining Co. v. King, 190o-2 KB 391 this 
classical doctrine was reaffirmed. A httle 
later it has been pointed out hy the author 
himself that such treaties as affect private 
rights and, generally, as require for their en- 
forcement a modification of common law or 
of a statute must receive parliamentary 
assent through an enabling Act of Parliament 
and to that extent binding treaties which are 
part of Inlemab'onal Law do not form part 
of the law of the land unless expressly made 
so by the legislature. The author then dis- 
cusses the position in the United Stales and 
other countries. These passages far from 
supporting the learned counsel go against 
his Submission. To my mind, no principle 
of international law is involved in the pre- 
sent case. With the formation of the United 
State of Rajasthan the inhabitants of the dif- 
ferent States became, from the date of the 


merger, the subjects of the United State of 
Bajasthan and ihey could not be describe 
as file subjects of a particular State. As 
pointed out by their Lordships of the Supremo 
Court in Ram Babu Saxena v. State, 1950 
Raj LW 232 = (AIR 1930 SC 155) after 
the execution of the Covenant the covenant- 
ing States notionally retained their personaLty 
for the purposes of succession to Rulership 
etc., but they did not exist as such. After 
the Constitution came into force there were 
no Indian States as such within the boun- 
daries of the Union of India even notionally. 
Therefore, there could be no international 
relationship as could be subject of any inter- 
national law or any principle to govern tlie 
Tclaljonship of the rulers in the new State. 
The Rulers became citizens of the new State 
and did not retain any trappings of sove- 
reignty. With the Constitution coming into 
force there remained only one sovereign 
in India namely, the Indian people. To my 
mind, therefore, there is no room to bring in 
any principle of International Law in giving 
effect to the Covenants and the passages on 
winch learned Counsel for the petitioner has 
rebed and which I have already referred do 
not render any help in the matter. The 
Covenants can be looked info only to the 
extent they have been referred to in the 
Constitution and no further. As pointed out 
by their Lordships of the Supreme Court 
Article 362 only contains a recommendatory 
provision for the benefit of the Parliament or 
the State Legisbtures in making the l.aws 
and it does not. in any way, restrict the 
powers of legislation of the Parliament or 
the State Legislatures. It is a matter for the 
Parliament or the State Legislatures to see 
how far the so-called priwieges of the erst- 
while nilers xvere to be incorporated in any 
law. \Vhen the Criminal Procedure Code of 
the Central Legislature xs-as extended to 
Rajasthan by the Part B States Act of 1961, 
no such privilege as is claimed was incorpo- 
rated in the Criminal Procedure Code. The 
Parliament only inserted Section 197'A which 
Jpves protection in the matter of launching 

J irosecution against an erstwhile Ruler, but so 
ar as an erstwhile Ruler of an Indian State 
advances claim for exemption from personal 
appearance as a complainant or as a witness 
no such privilege has been recognised by the 
Criminal Procedure Code or any other law 
made by the competent legislature. 

15. In these circumstances the so-called 
claim or privilege based on the Covenant 
without there being any legislative sanction 
behind it cannot be recognisS by the Courts. 
The Courts below were, therefore, not 
wrong in refusing to grant exemption from 
personal attendance to the petitioner as a 
complainant. 

1C. The revision application has no force 
and it is hereby dismissed. 

Petitioo dismissed. 
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LiMiini Chand and others. Appellants v. 
Smt Sukhdevi and others. Respondents. 

Civil Regular First Appeal No. 83 of 1962, 
D/- 8-5-1970 against judgment of Sr. Civil 
J., Chuni, D/- 17-5-1962. 

Hindu Succession Act (1956), Sec. 14 (2) 

< — Property of female Hindu — Hindu 
widow, having no title in joint family pro- 
perties, allotted properties under agreement 
for residence during her lifetime — Case 
falls xmder Section 14 (2) and widow will not 
become full otvner of property after coming 
into force of tlie Act. AER 1965 Andh Pra 
66, Dissented from. 

Wliere a Hindu widow, having no sort of 
title in the joint family properties e.xcept her 
right of maintenance and residence in those 
properties, is allotted properties for her resi- 
dence during her lifetime under an agree- 
ment prohibiting her from disposing of that 
^property, then, the case falls under Sec- 
tion 14 (2) and the widow will not become 
fuU owner of those properties on the coming 
into force of the Act. AIR 1965 Andh Pra 
66, Dissented from. Case law discussed. 

(Paras 16, 20) 

The widow, having a restricted life estate 
in the propertj' under the agreement, will 
have no right to sell, mortgage or transfer 
those properties. If in such case in reject of 
those properties the widow e.secutes sate deed 
the sale deed will be void. But it cannot he 
said that by executing sale deed her rights 
in the properties granted under agreement 
are extinguished altogether. The widow 
during her lifetime will remain the limited 
owmer of those properties witli rights res- 
tricted as indicated in the agreement. 

(Paras 21, 22, 2-3) 
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V 1969 All LJ 253, Smt Prema Devi 
V. Joint Director of Consolidation, 
Goraldipur 17 

(1969) Civil Appeal No. 1937 of 1966, 

D/- 26-8-1969 = 1970-2 SCR 95, 

Badri Pershad v. Smt. Kanso Devi 13 
(1969) AIR 1969 Andh Pra 300 (y 56), 


Vaddahoyina Sesha Reddi v. Vadda- 
hoying Tiilasamma 17 

(1967) AIR 1967 SC 1786 (V 54) = 

1967-3 SCR 454, Mangal Singh v. 

Smt. Rattno 13 

(1967) AIR 1967 Mad 429 (V 54) = 

1967-1 Mad LJ 454, Thatha Guruna- 
dham Chetti v. Smt. Tliatha Navanee- 
thamma 17 

(1965) AIR 1965 Andh Pra 66 (V 52) = 
1964-2 Andh WTt 470, Gadam Red- 
da>ya v. Venkafaraju 18 

(1965) AIR 1965 Mys 290 (V 52), 
Damodhar Rao v. Biiima Rao 17 


HN/HN/D722/70/NfLD/B 


. Sukhdevi (J. Narayan C. J.) [Prs, 1-4] Raj. 283 

.(I960) AIR 1960 Orissa 81 (V 47) = 
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Shyam Sundar Agarw'aUa I7j 

S. C. Bhandari, for Appellants; R. K. 
Eastogi, for Respondents Nos. 2 and 3. 

JAGAT NARAYAN, C. J.-.— This is an 
appeal by the plaintiffs whose suit for grant 
of some reliefs in respect of a ‘Nohra’ and 
a “Havelf situated at Bidasar w'as dismissed 
by the Sem'or Civil Judge, Churu. 

2. The findings of fact arrived at by tlie 

trial Court are not disputed before us. The 
only question for determination before us is 
a pure question of law. The facts neces- 
sary for the decision of tlie question are 
these: One Askaran had a son Bhikam- 

chand who died in his life-time leaving a 
wodow Smt. Sukhdevi. Bhikamchand left a 
daughter Kan Kanwari who was not implead- 
ed as a partj’ to tliis suit, Askaran was sepa- 
rate from his brother Dhanraj but Askaran 
and Bhikamchand constituted a joint Hindu 
family. On the death of Bhikamchand Iiis 
coparcenarj' interest in the joint family pro- 
perty’ went to Askaran by survivorship. Smt. 
Sukhdevi had only a right of residence and 
maintenance in the joint family properties. 

3. On 7-2-1928 Askaran executed a iviH 
in favour of his nephew Johrimal bequealliing 
all his properh'es on him. In view’ of tliis 
Smt. Sukhdevi asked for separate provision 
to be made for her maintenance and resi- 
dence. It may be .stated here that Bhikam- 
chand was living with Askaran in tlie family 
dw’elling house at Bidasar witli his w'ife. 
After his death Smt. Sukhdevi continued to 
live in tlie same family dwelling house in 
which her father-in-law W’as firing. 

4. Smt. Sukhdevi and Askaran appoint- 
ed one Mool Cfiand Sethia as an arbitrator 
and he gave an award Ex. 2 on 9-7-1934. 
This award was accepted botli bv Askaran 
and Smt, Sukhdei’i and so far as tlie present 
case is concerned it constitutes an agreement 
between tliem. Under this award two alter- 
natives were given to Smt. Sukhdei’i. She 
could eitlier take a 'Haveli’ and a 'Nohra’ 
described in the award at Bidasiir for her 
residence, or a ‘Haveli’ witli ‘Baklial’ at 
Ladnu. The Haveli’ offered to her at Bida- 
sar W’as different from the family dwelling 
house in w’hich Askaran and Smt. Sukhdev'i 
w’ere residing at that time. The aw’ard went 
on to say that if she cliose the house and 
‘Nohra’ at Bidasar she would only get Rupees 
87,000/- for her maintenance. If on tlie 
other hand she chose the ‘Haveli’ and the 
‘BakhaV at Ladnu she was to get Rupees 
45,000/- for her maintenance. The sum of 
Rs. 37,000/- or Es. 45,000/- would become 
her absolute properly hut llic immovable 
properties were given to her only for her 
life-time. Para 3' of the award runs as fol- 
low’s: — 
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“3. Out of the properties stated in para 
Nos. 1 and 2, whichever property Smt. Sukh- 
devi wants to take, she will reside till her 
lifetime in tliem or in it and she can use 
it in any way she hkcs. On necessity she will 
get its repairs done with her own money. 
She will nave no right to sell, mortgage or 
transfer in any other way. After her death 
the properties stated in para No. 1 or 2 
(whichever she might take) will revert to 
Askaran, his heirs and legal representatives. 
Her right will be only in her lifetime She 
is authorised to undertake constnictioo for 
necessity and convenience. Slie mav mcrcaso 
or decrease apartments with her money. But 
she wnll not be authorised to destrov. deterio- 
rate its usefulness and condition, etc” 

5. Smt. Sukhdevi chose the ‘Ilavelf and 
the ‘Nohra’ at Bidasar which were given to 
her and she went to reside in them. 

6. On 24-4-1945 Askaran died. On 11-4- 
1960 Smt. Sukhdevi sold the western half 
of the ‘Nohra’ to Mangatmal defendant No. 

2 by a registered sale deed Es. 5 for Rupees 
10,000/- and the eastern half of it to Tnlok- 
chand defendant No. S by means of a regis- 
tered sale deed Ex 6 for Rs. 10,000/-. TTie 
purclta.sen were put into possession of the 
*Nohra’ as owners. 

7. The present suit was filed by Johntnal 
and his sons and grandsons for tbe follow- 
ing reliefs- — 

*(a) Tliat it be declared that the Haveli 
and Nohra descrilied in the schedule ao- 
oexed to this plamt belong to the plain- 
tiffs and that the interest of the defendant 
No. 1 in these properties was created only 
to the extent of residence therein and use 
thereof during her lifetime, and further that 
she having relinquished her right of resi- 
dence and user in the Nohra by transferring 
its possession to defendants Nos. 2 and 3 
under sale-deeds dated lllh April, I960, she 
has no more interest in (he N'ohra even 
during her lifetime; 

(b) that it be declared that the hs-o sal© • 
deeds dated lllh April, 1960 executed by 
defendant No. 1 in favour of defendants 
Nos. 2 and 3 in respert of western half and 
eastern half of the Nohra respectively arc 
unauthorised and void and tomly ineffective 
aminst the plaintiff’s vested right of owner- 
ship in this Nohra; 

(c) that the possession of the Nohra shown 
in the Schedule be given to the plaintiffs by 
ejecting defendants Nos. 2 and 3. 

(d) That a permanent injunction may bo 
D-anted against defendant No. 1 restraining 
her from transferring the Haveli and/or its 
possession to any person in any maimer 
whatsoever.” 

8. The suit was resisted by all the defen- 
dants on the ground that on the coming in- 
to force of liie Hindu Succession Act Smt. 
SoWides-i became the full owner of the fm- 
movahle properties allotted to her under 
the agreement entered into between her 


Askaran. The trial Court held that Smt 
Sukhdevi bad become the full owner of th« 
properties given to her under the agreemenl 
referred to above by virtue of Section 14 (1] 
of the Hindu Succession Act. He did not 
consider whether sub-section (2) of Sec, 14 
was applicable. 

0. The contention on behalf of the 
plaintiffs-appellants before us is that as the 
properties were given to Smt. Sukhdev 
under a written instrument which restrictec 
her right, sub-section (2) of Section 14 is ap 
pbcabic and she did not become the ful 
owner of these properties on the coming intc 
force of the Act On behalf of the respon- 
dents it was contended that sub-section (2] 
was not applicable. VV’e have heard learn- 
ed counsel for the parties and are of the 
opinion tliat sub-section (2) of Section 14 
is applicable to the present case and the right 
of Smt Sukhdevi is a restricted right, the 
terms of which are contained in agreement 
Ex. 2. 

10. A widow’s right to receive maint© 
nance is one of an indefinite cliaracter which 
unless made a charge upon the property, i 
enforceable only like any other bability li 
respect of which no charge exists. But where 
maintenance has been made a cliarge upoi 
the property, and the property is subsequent- 
ly sold, the purchaser must hold it subject to 
the charge. (See Mulla’s Hindu Law, ISth 
Edition, para 569). A widow has a right oi 
maintenance in all joint family properties 
but she has no title of any sort in those pro- 
perties till a specific property or a portioo 
thereof is allotted to her for her maintenance. 

11. She has a right of residence in the 

S oint family bouse in which she resided vnth 
ler husband during bis lifetime. (See Para 
573, Muiia's Hindu Law). But some other 
property’ can be allotted for her residence 
after she becomes a widow and then her 
right is transferred to that property. If spe- 
cific property is allotted to the widow for 
her residence then she gels some sort ol 
title to this property. 

12. Section 14 of the Hindu Succession 
Act runs as follows: — 

“14. (1) Any property jwsessed by a 
female Hindu, whether acquired before or 
aRer the commeiicement or this Act, shall 
be held by her as full owner thereof and 
not as a limited owner: 


Explanation. — In this sub-section, ‘pn> 
pCTty* includes both movable and immovable 
property acquired by a female Hindu by fa' 
nentonce or device, or at a partition, or fa 
lieu of maintenance or arrears of mainte- 
nance, or by 5 pft from any person, whether 
a relative or not, before, at or after her mar- 
riage, or by her own skill or exertion, or by 
purchase or by prescription, or in any other 
manner whatsoever, and also any such pro- 
perty held by ber as sfridhana immedialeJy 
before the commencement of this Act. 

(2) Nothing contained in sub-section (Ij 
(ball apply to any property acquired by way 
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of gift or under a will or any other instru- 
ment or under a decree or order of a civil 
court or under an award where the terms of 
the gift, will or other instrument or the de- 
cree, order or award prescribe a restricted 
estate in such property.” 

13. Tlris section came up for interpreta- 
tion before the Supreme Court in several 
cases which have been summarised in their 
decision in Mangal Singh v. Smt. Rattno, 
AIR 1967 SC 17S6 and again in Civil Appeal 
No. 1937 of 1966 (SC), Badri Pershad v. 
Smt. Kanso Devi — decided on 26-8-1969 
.(unreporled). In Mangal Singh’s case, AIR 
1967 SC 1786 it was observed: — 

“It may be noticed that the Explanation 
to Section 14 (1) sets out the v'arious modes 
of acquisition of the property by a female 
Hindu and indicates that the section applies 
only to property to wliich tire female Hindu 
has acquired some hind of title, however res- 
tricted the nature of her interest may be. 
The words 'as full orvner thereof and not 
as a limited owner’ as given in the last por- 
tion of sub-secHon (1) of Section 14 clearly 
■^suggest that the legislature intended that the 
limited ownership of a Hindu female should 
be changed into full ownership.” 

14. With regard to sub-section (2) of Sec- 
tion 14 it was held that it is an exception to 
Section 14 (1) and will only apply where the 
title of the uidow to the property in ques- 
tion was created by the instrument, etc., 
and will have no application to a case where 
the deed, etc., merely recognised a pre-e.xist- 
ing right. 

15. Now when a specific property is al- 
lotted to a widow for maintenance, a restrict- 
ed title is created in her favour in that 
pioperty. Before the allotment of a specific 
property for her maintenance she had no title 
of any sort to any of the joint family pro- 
perties. In our opinion the words in the ex- 
planation to Section 14 (1) “in lieu of main- 
tenance” apply to propertj' specifically allot- 

^jted to a widow for her maintenance and the 
‘ words “or in any other manner whatsoever” 
cover specific property allotted to her for her 
residence. 


16. In the present case we have to see 
whether Smt. Sukhdevi had any title of any 
sort to the Nohra or the Haveli in Bidasar 
before Uiey were allotted to her under the 
written agreement Ex. 2. We are firmly of 
the opinion that she had no sort of title in 
these properties although they were joint 
family properties and she w.as entitled to 
exercise the right of maintenance and resi- 
dence against them. Her title in the Nohra 
and the Haveli at Bidasar was only created 
under the xwilten agreement Ex. 2. Prior 
to the written agreement she was residing in 
another property with her father-in-law and 
jshe was exercising her right of residence in 
jthat properly. Therefore, she aenuired some 
'.sort of title to the Nohra and the If 'x-eli .at 
'Bidasar under agreement Ex. 2 and conse- 


quently the case falls under the exceptionf 
enacted under sub-section (2) of Section 14, * 

17. A number of cases of this Court and 
of otlier Higli Courts were cited before 
us. Out of the cases which are relevant the 
following support the view which xve have 
taken: — 

Thatha Gurunadham Chetti v. Smt. Thatha 
Navaneethamma, AIR 1967 Mad 429; Smt. 
Prema De\i v. Joint Director of Consolida- 
tion, Gorakhpur, AIR 1970 All 238; Vadda- 
boyina Sesha Reddi v. Vaddaboxnng Tulasam- 
ma, /HR 1969 Andh Pra 300; Mali Bewa v. 
Dadhi Das, AIR 1960 Orissa 81 ; Jaria De\d 
v. Shyam Sundar Agarwalla, AIR 1959 Cal 
338; Damodliar Rao v. Bhima Rao. AIR 
1965 Mys 290. 

18. We are unable to subscribe to the 
view taken in Gadam Eeddaxq'a v. 
Varapula Venkataraju, AIR 1965 /mdh 
Pra 66. In that case a xvidow by 
name Challamma adopted the plaintiff 
some time after her husband’s death 
early in 1935. Shortly thereafter, there 
were some disputes between the plain- 
tiff and Challamma which were ultimate- 
ly referred to some mediators for settlement. 
Ultimately it ended in settlement evidenced 
by Ex. A-8 by and under which she was 
given four acres of wet land and one acre 
of dry land to be enjoyed by her for her 
life and the rest of the property to be taken 
by tlie plaintiff in recognition of his rights as 
an adopted son. In that case Ciieilamma 
had no sort of title to the five acres of land 
which xvas allotted to her under settlement 
Ex. A. 8 before that settlement had taken 
place because by virhie of the adoption her 
adopted son had become owner of all the 
properties oxxmed by her. Therefore in our 
opinion Section 14 (2) wo\ild he attracted 
in the case, tliere being no pre-existing right 
in the xvidow to specific properties allotted 
to her under the settlement. 

19. Cases in xxhich the Hindu Women’s 
Rights to Property Act, 1937 is applicable 
are distinguishable as there the xvidow 
inherits the share of her huslnrid in the 
joint family properties on In's death and she 
has a nre-existing .share in those pro:v’rlics. 
This title is a limited one hut nevertheless it 
is a pre-existing title. Ex’en if it is subse- 
quently recognised by partition, by .award or 
by a decree of the Court, Section 14 (2) is 
not attracted. 

20. We accordingly hold that Smt. Sukh- 
dexn did not become the full oxvaier of the 
‘Nohra’ and the ‘Haveli’ in dispute on the 
coming info force of tlie Hindu Succession 
Act bccaTise under the agreement Ex. 2 she 
had only a restricted life estate in the pro- 
perty. Under this agreement she is prohi- 
i)iled from selling, mortgaging or transferring 
these properties. 

21. So far as relief (.a) is concerned, it 
cannot be declared that the plaiiitifis are the 
ouTiers of the ‘H.ax’cli’ and tlie ‘Nohra’ during 
the lifetime of Smt. Suklidevi. Srnt. Sukb- 
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3evi will re main the limited owner of 
these properties with rights restricted as lndi« 
Gated in agreement Ex. 2. She has no right 
to sell, mortgage or transfer these properties. 
The properties will revert after her death 
to the pfaintifEs. 

22. We are also not satisfied that by exe- 
cuting sale deeds in favour of defendants 
Nos. 2 and 8 her rights in the properties 
granted to her under agreement ^ 2 are 
extinguished altogether. 

23. So far as relief (b) is concerned, we 
declare that the two sale deeds dated Ilth 
April, 1960 executed by defendant No. 1 in 
favour of defendants Nos. 2 and S in res- 
pect of the western half and the eastern half 
of the ‘Nohra’ respectively are void and are 
not binding on the plaintiffs. 

24. With regard to relief (e) we are not 
satisfied that the plaintiffs are entitle to 
possession over the “Nohia’ so long as Smt. 
Sulchdevi Is alive, liCamed counsu for the 


^I.B. 

plaintiffs has e:nressed an apprehension that 
if defendants Nos. 2 and 8 are not evicted 
fliey might claim adverse possession over the 
*Nohra’ under the two void sale deeds dated 
11-4-1960, To allay this apprehension Shri 
R. R. Rastogi has acknowledged on behalf 
of defendants Nos. 2 and 3 that their pos- 
session will be merely permissive if this 
judmnent is finally upheld and the plaintiffs 
will be entitle to possession over the Tlohra' 
after the death of Smt. Sukhdevi. 

25. So far as relief (d) is concerned, we 
grant a permanent xnjunction restraining 
SmL Suldidevi from selling, mortgaging ot 
transfemng the TlaveU’ or the *Nobra’ fa 
future. 

2G. The appeal of the plaintiffs is allow- 
ed in part as indicated above. In the cir- 
cumstances of the case we allow the parties 
to bear their own costs of this appem and 
the suit. 

Order accordingly. 


ENH 
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' defendants Nos. 1 and 2 on the other had 
been in possession of separate parcels of 
land, of which the descriptions are res- 
pectively given in Schedules 2 and 3 of 
the plaint. In para 5 of the plaint it was 
specifically asserted that despite the pos- 
session of the plaintiffs and the defendants 
over different parcels of the joint land, 
"the suit land is joint property possessed 
separately.” In face of such pleadings, the 
trial Court was in patent error in holding 
that the plaintiffs had admitted in the 
plaint that final partition had been effect- 
ed betft’^een them and the defendants 
Nos. 1 and 2. 

5, Under issue No. (21 the Court held 
that some of the persons to whom, accord- 
ing to the admission of plaintiff No. 1 
Nitya Sadhu Jamatia as P. W. 1, a part 
of the land comprised in jote No. 75 had 
been sold by the plaintiffs had not been 
impleaded and, as such, suit for partition 
was not properly constituted. Shri R. 
Ghosh, appearing for the plaintiffs-appel- 
lants, contended that since the names of 
the various persons to whom the plaintiffs 
had sold some areas out of jote No. 75 
were ehcited by the defendants only 
during the course of the cross-examina- 
tion of the plaintiff Nitya Sadhu Jamatia, 
the proper course for the trial Court to 
follow was to give an opportunity to the 
plaintiffs to amend the plaint by bringing 
those vendees on the record as defendants 
and that it was altogether illegal for the 
Court to dismiss the suit on the baas of 
non- joinder of certain necessary parties to 
the suit. 

I have found substance in this submis- 
sion of the learned counsel for the appel- 
lants. Rule 9 of Order 1. Civil P. C. pro- 
vides that no suit shall be defeated by 
reason of the misjoinder or non-joinder 
of parties, and the Court may in every suit 
deal with the matter in controversy so far 
as regards the rights and interests of the 
Parties actually before it. There are ad- 
mittedly a number of cases in which the 
Court cannot, under the substantive law 
deal with the rights and interests of the 
parties actually before it in the_ absence 
of certain other persons. As an instance, 

I may mention that the Court cannot, in 
a suit by a co-trustee for possession of the 
trust property, grant any relief to the 
plaintiff in the absence of all other co- 
trustees on the record, the reason being 
that all the co-trustees represent a single 
and_ indivisible right which cannot be ad- 
judicated upon and no effective decree can 
be passed hy the Court in their absence. 
Likewise, a partition suit will not be 
legally constituted if all the co-owners of 
^e properties involved in the suit are not 
brought on the record. In such cases, the 
obvious course open to the Court is to 
bring the necessary parties on the record 
Under Rule 10 of Order 1. 
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Sub-rule (2) of Rule 10 enjoins that the 
Court may at any stage of the proceed- 
ings. either upon or without the applica- 
tion of either party, and on such terms as 
may appear to the Court to be just, order 
that the name of any person who ought to 
have been joined, whether as plaintiff or 
defendant, or whose presence before the 
Court may be necessary in order to enable 
the Court effectually and completely to 
adjudicate upon and settle all the ques- 
tions involved in the suit, be added. The 
combined reading of Rule 9 and Rule 10 
(2) plainly yields the conclusions, (i) that 
a suit cannot be dismissed on the basis 
merely of non-joinder of parties, and (2) 
that power vests in the Court to bring on 
the record any person who is a necessary 
party to the suit and in whose absence it 
is not possible for the Court to effectually 
and completely adjudicate upon and settle 
all the questions involved tin the suit. It 
would follow that it was obligatory on the 
Court either to give an opportunity to the 
plaintiffs to implead those persons in the 
suit to whom some parts of the land 
covered by jote No. 75. according to the 
statement of Nitv'a Sadhu Jamatia plain- 
tiff. had been sold, or to straightway im- 
plead those persons as parties on its own 
initiative. Ihe Court was clearly not 
justified in dismissing the suit on the 
short ground that in the absence of all the 
co-owners on the record the suit was not 
properly constituted. 


6. As a result, I allow the appeal, set 
aside the judgment and decree of the trial 
Court, and remand the case to the trial 
Court -with the direction that it should be 
entered at its old nximber and an oppor- 
tunity given to the plaintiffs to bring on 
the record such persons to whom any of 
them may have sold some parcels of the 
land covered by jote No. 75. Those per- 
sons then shall be summoned and the case 
tried afresh after framing additional issues 
as may arise from the pleadings of the 
persons newly brought on the record. 

7. Before parting with the case, I 
would like to state that while discussing 
the trial Court’s finding on issue No. (1) I 
should not be taken to have held that par- 
tition by metes and bounds as pleaded by 
defendants Nos. 1 and 2 had not been 
proved. The only conclusion recorded by 
me is that on the basis of the pleadings 
adopted by the plaintiffs it is not possible 
to hold that such a partition had been ef- 
fected. The trial Court would give its owm 
finding afresh on that issue after taking into 
consideration the pleadings of the parties 
and all other data available on the record. 


8. Taking all the circumstances into 
moderation. I have decided to leave the 
arties to bear tlieir own costs of this ap- 
’al and order accordingly. 

Order accordingly. 
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R. S. BINDRA, J. C. 

Nishi Kumar Das, Petitioner v. Durga Cha- 
raa Saha Roy, Respondent. 

Civil Revn. No. 23 of 1967, D/- SO-3* 
1970, From order of Addl. Sub-J., Tripura, 
D/- 21-2-1967. 

(A) Civa P. C. (1903), Order 17. Rule* 3 
end 3 — Case adjourned because Presiding 
OIBccr was on leave — Date adjourned is 
not for hearing of case — Decree passed on 
such date w^ fall under Rule 2 and not 
under Rule S. 

Where, after the plaintiff’s evidence re- 
corded on commission was filed, the case was 
adjourned, because the Presiding Officer was 
on leave, the adjourned date cannot be for 
the hearing of the case. In such case, it is 
obligatory for the Court to issue notice to 
defendant for ap^arance. Court passing a 
decree on plainbus evidence taken on com- 
mission, cannot be one under Order 17, R. 0 
on contest and is liable to be qnasbed. 

(Paras 2, 6) 

(B) CvU P. C. (1908), Order 3, Rule 1 ^ 
Pleader can move application on behaU 
client 

A counsel, duly appointed by a defendant, 
has necessary sanction to move an appUca- 
don to set aside an ex parte decree passed 
against his client The application need not 
be signed and filed by the defendant him- 
self. AIR 1929 Uh 96 & AIR 1944 AU 233. 
ReL on. (Para 4) 

(C) Gvn P. C. a903). Order 2C, Rule B 
— Evidence on commission when may bo 
read ns evidence in suit — Party must satisfy 
Court tliat its case falls withiu ambit 
Rule 8 (a) or must secure specific order from 
Court under Clause (b) — ^'here this is not 
done, suit cannot be decreed on basis of evi- 
dence recorded on commission. (Para 9) 

Cas« Referred; Chionolo^cal Paces 
(1944) AIR 1944 AU 238 W 31) = 

ILR (1944) All 592, Jwala Devi v. 
Bhngunalh B, 0 

(1929) AIR 1929 Lab 96 (V 16) = 

ILR 10 Lah 570, Abdul Aciz v. 

Punjab National Bank Ltd. B 

M. R. Choudbury, for Petitioner; J. K. Roy, 
for Respondent 

ORDER: — Dirga Charan Saha Roy. the 
respondent in the present revision petition, 
filed Money Suit No. 37 of 1965 acainst the 
Njshi Kumar Das, the petitioner herein fw 
the recovery of Rs. 168.75 in the Court of 
Munsiff, Belonia. The suit was fised for 
recording parties’ evidence on 21-5-1966. 
Before that date only the evidence of tfie 
plaintiff Durga Charan bad been recorded 
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on commission. When the case was called 
on 21-5-1966, none put in appearance oa 
behaU of the defend^t and so the suit was 
decreed on the basis of plaintiff’s evidence 
taken on commission. A short while after 
on the same date, Shri Tadunandaa Datta, 
the Advocate of the defendant, moved an ap* 
pheatvon on behalf of the defendant for 
ting aside the decree, which he described 
as ex parte, and deciding the suit afresh on 
bearing the arguments of the parties’ counsel. 
That application was dismissed on 12-8-1966 
on the findmg that the decree dated 21-5- 
1966 was not ex parte, it having been made 
under Rule 3 of Order 17 of the Civil Pro- 
cedure Code, hereinafter called the C^de, 
and that as such an application under O. 0, 
Rule 13 of the Code was not the proper 
remedy for getting rid of the decree. Having 
felt aggriev^ Durga Charan Saha Roy went 
In app^ to the Court of Shri S M. All, 
Additional Subordinate Judge, Agartala. Shri 
S. M AU differed from the trial Court CQ 
the point that the decree had been made 
tinder Order 17, Rule 3, of the Code. In 
his optoion. that provision of the Jaw was not 
attracted became the suit had been adjourned 
to 2I.5-1966 not on prayer of the defen- 
dant but in nonnal routine by the Court it- 
self. He, therefore, held, speaking virtually, 
that the suit had been decreed ex parte. 
However, Shri S. M. Ali rejected the appe^ 
on 21-2.1967 on the finding that the appllco- 
tioD for setting aside the ex parte decree had 
been made not by the defendant himself but 
by his counsel and that the counsel had no 
legal authority to do so. The instant revi- 
sion petition is directed against the order* 
nude by the trial Court on 12-8-1966 and the 
first appellate Court on 21-2-1967. 

2. A reference to the order-sheet of the 
trial Court brings out that on 7-5-1966, the 
dale preceding the one on wliich (he suit 
was decreed, namely, 21-^1966, the presid- 
ing officer of the Court was on leave. On 
that date it transpired that the Commissioner, 
appointed for recording the statement of the 
piainliS, had submitt« his report along 
svith Uie relevant documents. Some oiEciaJ 
of the Court made an order adjourning the 
suit to 21-5*1960 for peremptory hearing. It 
docs not take long to conclude that the Court 
official had no jurisdictian to fU the case for 
hearing, that being the exclusive privilege of 
the presiding officer. At the best, the Court 
official could have adjourned the case to 
some date for being put up before the pr*- 
siding officer for prox>cr orders. Therefore, 
2lsl of May, 1966, could not be a date for 
hearing of the case in the eye of law, and 
as a consequence the suit could not be taken 
by the Court for hearing in the absence 
the defendant. It was the legal obligation 
of the Court to issue notice to the defendant 
for appearance. The decree made on that 
date cannot stand. The defendant can lerf- 
timately demand that that decree should W 
quashed and suit proceeded with. 
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G. The order made on 21-5-1966 is a brief 
one and so I am tempted to reproduce it in 
fuIL It runs as under: 

"The plaintiff’s side present. The defen- 
dant absent without taking any step. 

1 P. W. has been examined and cross-exa- 
mined and the case of the plaintiff h:is been 
proved. Hence ordered tliat the suit be de- 
creed on contest for Rs. 168.75 with costs.” 

Evidently, the proceedings in the Court on 
7-5-1966 and 21-5-1966 do not establish 
that either the suit had been adjourned on 
the former date to the latter at die request 
of the defendant under Order 17, Rule 3, or 
that it was decreed on 21-5-1966 on contest. 
The defendant made no request to Court on 
7-5-1966 to adjourn the case to 21-5-1966 
and so that adjournment would fall under 
Order 17, Rule 2. Tlie defendant being 
absent on 21-5-1966, the question of contest 
on his behalf could not arise and as such the 
Mxmsiff who decreed the suit was not fair in 
slating dial the suit had been decreed on con- 
test. Hence, I agree with the first appellate 
Court that the trial Court was wrong in 
holding that the suit had been decreed 
under Order 17, Rule 3, and that the proper 
course for the defendant to follow for chal- 
leging the decree made was to go in appeal 
rather dian move an application under O. 9, 
Rule 13. I therefore feel satisfied that the 
defendant had die legal right to move an ap- 
plicadon under Order 9, Rule 13, because 
the suit must be con.sidered in the eye of 
law to have been decreed ex parte despite 
the recital in die body of the order dated 
21-5-1966 that it had been disposed of on 
contest 

4- This brings us to the consideration of 
the quesHon whether Shri S. M. Ali was justi- 
fied in rejecting the appeal on the basis 
that it was the defendant and not his counsel 
who could have moved an application under 
Order 9, Rule 13. Tlie rights and the 
obligations of the Pleaders are defined in 
Order IH of the Code. The expression 
“Pleader” is defined in Section 2 (lo) of 
the Code to mean any person entitled to 
appear and plead for another in Court, and 
includes an advocate, a Vakil and an Attorney 
of a High Court. Rule 1 of Order HI of 
the Code runs as under: 

“Any appearance, application or act in or 
to any Court, required or authorised by law 
to be made or done by a party in such 
Court, may, except where othervuse express- 
ly proi’ided hi’ any law for the time being 
in force, be made or done by tlie party in 
person, or by his recognized agent, or bj' 
ti pleader (appearing, applving or acting, 
as the case may be), on his behalf: 

Provided that any such appearance .shall, 
if tfio Court so directs, be made by tlie party 
in person.” 

On plain reading of this Rule 1 see no 
escape from the conclusion that a Pleader 


didy appointed by a party can move an “ap- 
pheation” on his behalf provided there is no 
provision lo tlie contrarj" in law respecHng 
™at application just as an application made 
by a pauper — vide Order 33, Rule 4, of the 
Code. Surely the document dated 21-5-1966 
which was presented to the MunsiCTs Court 
by Shri Jadunandan Datta, the Advocate of 
f H ‘^^fsndant, soon after the suit was decreed 
falls in the description of an “application” 
inasmuch as the prayer made in tliat docu- 
ment was for setting aside the ex parte de- 
cree and Rule 13 of Order 9, envisages an 
appb'cation for such a prayer. Article 123 of 
the Limitation Act, 1963, prescribing the 
period for mo\ing the Court for setting aside 
an ex parte decree forms part of Third Dm- 
sion of the schedule to the Act and tliat 
Divisjon bears the heading “Applica- 
tions”. Part I of that Division, again, 
is headed “Appheadons in specified 

cases”, and it is under that Part that 
Article 12S falls. Hence, there can be no 
manner of doubt that it was an “appheation” 
which Shri Jadunandan Datta had moved in 
the MunsifFs Court on 21-5-1966 prajnng for 
setting aside the ex parte decree. It would, 
therefore, follow that that Advocate had tlie 
necessary legal sanedon to move tlie appli- 
cation on his oum by virtue of the Vakalat- 
nama which had been executed in his favour 
by the defendant. Consequently, Shri S. M. 
Ali xxTis in error in holding that the Advocate 
could not have moved the application and 
that it was obligatory that the application 
should be signed and filed by the defendant 
himself. 

b. Tlie conclusion reached by me gathers 
support from the authorities reported in AIR 
1929 Lah 96, Abdul Aziz v. Punjab Nation:iI 
Bank, and AIR 1944 All 238, Jwala Deri v. 
Bhrigiinath. Tlie Lahore High Court held 
dial tlie authority of tlie counsel depends on 
the terms of tlie power-of-atlomey, if any, 
granted by his client, and in the absence of 
such an authority, on the intention of the par- 
ties, express or implied, and that (he general 
practice in such cases is a good indication of 
implied authority. It xvas held fnrlbcr tliat 
the provisions of Rule 4 (2) of Crder 3 are 
wide enough to cover the case of an appli- 
cation for restoration of a suit dismissed in 
default, as all proceedings in die .suit are not 
ended so far as regards die party, merely hy 
its dismissal in default or by an ex parte 
decree, which part of the proceedings is lia- 
ble to bo set aside on an application and the 
case restored to its original number. It micht 
bo appropriately mentioned hero that when 
the suit of the respondent Bank in the re- 
ported case was dismissed in default, an ap- 
plication for its restoration was moved on 
die same date by the coun.se] on lii.s ov,-n and 
without securing die .signature thereon of any 
other autliorised agent of the Banlr. There- 
fore, the facts of flu’s Lahore case arc on nil 
fours identical widi those of the ca.so in hand. 
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C. The Allahabad High Court held in the 
case of J\vala Devi, AIR 1944 All 238 (supra) 
that where the vakalatnama filed by the 
vakil for the defendant in a suit is In the 
usual terms giving the vakil the power to 
apply for execution of the decree, which 
would necessanly be a stage after the deci- 
sion of the suit, in the absence of any ex- 
pression indicating limitation on his powers 
it would be necessanly implied that the vakil 
has the authonty to do everything that was 
essential for the proner conduct of the cas^ 
and if the case had been decided ex parte it 
must be held that there was an implied au- 
thority given to the vakil to have that order 
set aside and the case heard on merits. The 
application for setting aside the ex parte de- 
cree, it may be appositely stated, vvas signed 
by the valal in wnose favour the vakalat- 
nama had been issued by the defendant and 
not by the latter himself. The facts of the 
Allahabad case are also, therefore, identical 
with those of the present case. 

7. Shri J. K. Roy, appearing for the 
pUintiS-respondent, was unable to cite any 
authonty to the contrary. I would, therefore, 
hnld that Shri S. M. Ali was mong in his 
conclusion that the application for setting 
aside the ex parte decree could not have been 
legally filed by the counsel of the defendant 

8. It was stated in the application filed 
by the counsel Shri Jadunandan Datta on 21- 
6-1966 that he bad visited the Court early 
in the day and had leamt on enquiry that the 
plaintiff had not filed “any tadbir or hazira of 
the witnesses", that he was ready to argue 
the case, and that the case vvas called and 
decreed ex parte when be was busy in an- 
other Court. I see no adequate justification 
for not taking the counsel at his word, espe- 
cially when it was not denied on behalf of 
the plaiotiff-remondent during the course of 
arguments in this Court that no witness had 
come to the Court on behalf of the plaintiff 
on 21-5*1968 and when it is obvious that the 
suit was decreed only on the basis of the 
statement of the plaintiff which had been re- 
corded on commission. 

9. It is germane to point out that ac- 
cording to Rule 8 of Order 26 of the Code, 
evidence taken on a commission cannot be 
read as evidence in the suit without the con- 
sent of the party against whom the same is 
offered, unless — 

(a) the penon who gave the evidence is 
bej’ond the jurisdiction of Court, or dead 
or unable from sick-ness or infintiily to at- 
tend to be personally examined, or exempted 
from personal appearance in Court, or fe a 
person in the service of the Government who 
cannot, in the opinion of the Court, attend 
without detriment to the public service, or 

(b) the Court in Its discretion dispenses 
with the proof of any of the circumstances 
mentioned in clause (a), and authorises evi- 
dence of any person being read as evidence 
in the suit, notwithstanding- proof that the 


cause for taking such evidence by commis- 
sion has ceased at the time of reading the 
same. 

It was therefore obligatory for the pl aintiff , 
to satisfy tlie Court, before his evidence re- 
corded on commission could be read as evi- 
dence in the suit, that his case fell within 
the ambit of clause (a) of Rule 8 or to secure 
a specific order from the Court under cl. (b) 
of that Rule. Nothing of the kind appears to 
have been done when the case was diroosed 
of on 21-S1966. Therefore, the Munsiff was 
clearly m error in decreeing the suit on the 
basts of plaintiff’s evidence taken on com- 
mission. That evidence was not admissible 
for the reasons just mentioned. 

10. As a result, I accept the revision peti- 
tion. quash the hfunsilTs order dated 12-8- 
1966 and that of the first aj^ellate Court 
dated 21-2-1967, and on allowing the appli- 
cation dated 21-^1966 set aside the ex parte 
decree. The case is remaoded to the trial 
Court for disposal according to the provi- 
sions of law. The suit shall be re-entered at 
its old number. Taking all the circumstances 
into consideration, 1 leave the parties to bear 
their oivn costs in all the Courts regarding 
the appheatioa for setting aside the ex parts 
decree. 

Revision accepted. 
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R. S. BINDRA, J. C. 

Monorenjan Cbakraborty, Petitioner T# 
State, Respondent 

Criminal Revn. Petn. No. 32 of 1963, D/» 
15-11-1969, from order of S. J., Tripura, D/- 
5-8-1968. 

(A) Criminal P. C. (1898), Section CS and 
Schedule V — Form of summons — Effect 
of non-observance of formalities. 

Schedule V is as much a part of the Code 
as any other portion of it and as such non- 
corapliaoce with the requirements of the 
forms in that Schedule cannot be treated 
lightly, especially when essential features, 
like the nature of the offence charged, are not 
outlined in the summons issued. (Para 4) 

(B) Criminal P. C. (!89S), See. 204 (IB) 
— Issue of process — Copy of complaint to 
accompany process — Provision however 
directory. 

Section 204 (IB) gives the accused a cor- 
rect idea of the allegations made against him 
from the moment the summons is served on 
him. If, however, neither the summons it- 
self contains the particulars of the offence 
charged, nor it is accompanied by a copy 
of the complaint, the person summoned is 
faced with difficulty, A combined reading 
of Section 6S (1) and Section 204 (IB) ol 
the Code indicates that the Legislature 
desires that an accused should kno^v imme- 
diately the summons is served on him the 
CN/DN/B502/70/MVJ/B 



1970 


Monoranjan Chakraborty v. State (Bindra J. C.) [Prs. 1-41 Tri. 85 


particulars of the offence with which he is 
charged in the complaint filed in writing. 
It is, therefore, desirable that the summons 
should be complete in all respects and it 
should also be accompanied by a copy of 
the complaint if the proceedings are institut- 
ed against him upon a complaint in %vriting. 
However, non-comph'ance with the provisions 
of Secbon 204 (IB) does not invalidate or 
nullify the issue of process because the pro- 
visions are merely director}' and not manda- 
tor}'. AIB 1961 Cal 648 & AIR 1961 Puni 
171, FoU. (Para 6) 

Cases Referred; Chronological Paras 

(1961) AIR 1961 Cal 648 (V 48) = 

1961 (2) Cri LJ 762, Brahma Panda 

V. Chairman of Howrah Municipa- 
lity 6 

'(1961) AIR 1961 Punj 171 (V 48) = 

1961 (1) Cri LJ 5o3, Ram Narain 

V. Bishamber Nath 6 

ORDER : — The present revision petition 
by Monoranjan Chakrabort}' illustrates in a 
telling manner tliat a small slip in procedu- 
ral matters by a Court may furnish an oc- 
casion to a litigant to stall the proceedings 
Sbr a long time and occasionally for years 
together. Hence, the dire necessit}' for the 
Presiding Officer of a Court and the staff at- 
tached to it to exercise eternal wgilance in 
carrying out their respective functions to en- 
sure tliat nothing goes amiss so far as they 
are concerned. 

2. A complaint was lodged against the 
present petitioner Monoranjan Chakraborty 
and 4 others in the Court of Sliri T. L. 
Datta, Magistrate first class, Kamalpur, on 
3-6-1968 by the Divisional Forest Officer- 
All die accused including Monoranjan Chakra- 
bort}' were summoned in due course. The 
summons issued to Monoranjan Chakraborty 
marked “A” is on the file of the Criminal 
Motion No. 156 of 1968 of the Sessions 
Judge, Tripura. The summons was serv- 
ed on Monoranjan Chaluaborty on 
25-7-1968 by a forest guard. Mono- 
ranjan Chakraborty felt that the sum- 
mons issued to him was not in the form pres- 
cribed by tlie Criminal Procedure Code and 
so he moved a re^’ision petition in the Court 
of the Sessions Judge praying that the latter 
should recommend to this Court that the 
summons issued to him be quashed and his 
acquittal directed. A large number of ob- 
jections were raised in the revision petition 
against the validity of the summons. The 
Sessions Judge dealt only with the main con- 
tentions raised before him during the course 
of arguments, namel}', (1) that the summons 
had not been accompanied by a cop}' of the 
complaint as enjoined by sub-section (1-B) of 
Section 204 of Uic Code, (2) that summons 
did not mention the offence vrith which 
Monoranjan Chakr.iborty had been charged, 
and (3) tliat the summons had not been ha^v 
pily drafted. However, he rejected the revi- 


sion petition with the observation that though 
it is legally necessary that the summons be 
accompanied by a copy of the complaint 
and it should menb'on the offence with which 
the accused is charged, but these omissions 
are curable under Section 537 of the Code. 
It was also observed by the Sessions Judge 
that such errors and omissions as had been 
debated before him could also be cured by 
subsequent compliance swUi the provisions 
of tlie law. In the last para of Sie order 
rejecting the revision petition, the Sessions 
Judge invited the attention of the Magistrate 
to sub-section (1-B) of Section 204 of the 
Code and suggested to him to issue a fresh 
summons to Monoranjan Chakraborty in ac- 
cordance with the provisions of law. 

3. The order made by the Sessions Judge 
could obviously have served the purpose 
which, according to the giuunds menta'oned 
in the revision pefa'b'on, Monoranjan Chakra- 
borty wanted to accomplish. However, it 
appears to me that Monoranjan Chakraborty 
had an objective different from that appa- 
rently set out in the revision petition moved 
in the Sessions Court. It was to dela}', and 
possibly to defeat, the trial of the complaint 
lodged against him and otliers, I think he 
has succceeded in achieving both the objec- 
tives, one mentioned in the revision petition 
and the other he had in his mind, namely, to 
delay the trial, and which perhaps was more 
important from his standpoint. This view is 
reinforced by non-appearance of eitlier tlie 
petitioner or his counsel when the petition 
came up for hearing before this Court on 
the 13tli of this month. 

4. Section 68 (1) of the Code states that 
every summons issued by a Comrt shall be 
in xvribng in duplicate, signed and sealed 
by the Presiding Officer of the Court, or by 
such Officer as the High Court may, from 
time to time, by rule, direct. Section 555 of 
the Code provides that subject to Uie power 
conferred by Secb'on 554, and by Article 227 
of the Constitution, the forms set forth in 
the fifth schedule, with such variation as the 
circumstances of each case require, may be 
used for the respective purposes therein men- 
tioned, and if used shall be sufficient. Form 
No. 1 of Schedule V is the form of summons 
issued to an accused person. According to 
that form, the particulars of tlie offence 
charged have to be mentioned in the sum- 
mons issued to the accused. Undeniably, the 
summons marked “A” issued to Monoranjan 
Chakrabort}' did not mention the offence 
charged against him. Therefore, vciy’ clear- 
ly the summons issued to him was legally 
defective. It may be pointed out that sche- 
dule V is as much a part of the Code as any 
other portion of it, and as such non-compli- 
ance with the requirements of the forms in 
that schedule cannot be treated lightly, spe- 
cially when essential fcahircs, like the nature 
of the offence charged, arc not outlined in 
the summons issued. Since in the present 
case the petitioner challenged Uio validity o! 
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the summons issued to him at the earliest 
stage, it is only fit and proper that a direc- 
tion be issued to the trial Court that a fresh 
summons in conformity \rith the pTOvisioos 
of the law be sent to the petitioner. 

S. Hmvever, I regret that hfonoranjan 
Chakraborty should have come up in revi- 
sion instead of putting in appearance before 
the trial Court and requesting it to fnmisb 
him with the necessary particulars of the 
charge. The summons is merely a means of pro- 
curing attendance of the accused and once 
Monoranjan Chakraborty had learnt through 
a summons that he was required to appear 
before the Court to answer a charge, he 
should have, in fairness to the Court, put in 
appearance He could have then requested 
the Court to supply him with the requisite 
information to enable him to meet the charge 
levelled against him. 

C. Another serious lacuna noticeable and 
pomtedly mentioned in the revision petition 
is that the summons was not accompanied 
by a copy of the complaint as required by 
sub-section (l-B) of Section 201 of the Code. 
The real purport of that statutory provision 
imtnislakably is to give the accused a correct 
idea of the allegations made against him 
right at the moment the summons is served 
on him. If, however, neither the summons 
Itself contains the paiticulars of the offence 
barged, nor the summons is accompanied by 
a copy of the complaint, as in the instant 
case, the person summoned undoubtedly is 
faced with diiRculty. A combined reading 
of Section 6S (1) and Section 20-t (l-B) or 
the Code would indicate that the Le^slature 
desires that an accused should know imm^ 
diately the summons Is sen'ed on bim the 
particulars of the offence with which he is 
charged in the complaint filed in wnting. 
It is, therefore, highly desirable that the 
summons should be complete in all respects 
and it should also be accompanied by a copy 
of the complaint if the prowedings are insti- 
tuted against him upon a complaint in wril- 
isi'g. llwKcv«T, these is ahvmaasit autlvwsty 
for the proposition that non-compliance wilh 
the provisions of sub-section (l-B) of Sec- 
tion 201 does not invalidate or nullify the 
issue of process because the provisions are 
merely directory and not mandatory. Befer- 
ence in this connection may be made to the 
cases of Brahma Panda v. Chairman of 
HouTah Municipality, AIR 1961 Cal 648, 
and flam Narain v. Bishamber Nath, AIR 
1961 Pimj 171. I think the view expressed 
In these two authorities is quite sensible if 
only because non-compliance with the provi- 
sions of sub-section (l-B) can be cured bv a 
subsequent compliance therewith. ^VheD the 
accusOT puts in appearance in obedience to 
the summons issued, he caa request the 
Court to supply him svifh a cony of the coin- 
p lain r and thereby get over the difficulty, if 
any, created for him by non-commnnicatioo 
to him earlier of the allegations mentioned in 
the complmnt. 


7 . For the reasons stated and the conclu- 
sions recorded above, I accept the revision 
petition and direct the Magistrate to re-issue 
a summons in the proper form to the peti- 
tioner accompanied bv a copy of the com- 
plaint. Tlie file should be immediately sent 
to the Magistrate to avoid any further loss 
of time in proceedmg with (he case. 

Revision cdloived. 


AIR 1970 TRIPURA 80 (V 57 C 23) 

R. S. BINDRA, I C. 

Union of India (in all cases), Petitioner v, 
R. D Gupta and another, Respondents. 

C«vil Misc Fetns. Nos. 82. 87, 88, 92, 93 
and 94 of 1968, D/- 17-11-1969, from order 
of this Court, DA 23-12-1967. 

(A) Constitution of India Article 133 (I) 
-- Final order — Meaning of. 

The final order under Article 133 0) is 
one which fin-ally determines the dispute 
thiosvn up by the civil proceeding filed in the 
Court and not the dispute which will arise 
out of a avil proceedmg which may be filed 
in the Court in future. 

Where the only matter in controversy was 
whether the Arbitrator bad to be appointed 
in terms of the arbitration clause or that 
ebuse vvas vague !o the matter of selection of 
the arbitrator and so it was for the Court to 
name an arbitrator and this dl^te was 
finally determined by tbe High Court the 
order of the High Court is a final order 
within Article 133 (1). (Para 6) 

(B) ConstihJtion of India, Article 133 (1) — 
Civil Proceeding — WJiat is. 

The eqaressfon “civil proceeding" in Arti- 
cle 13-3 (1) is wide enough to cover any pro- 
ceeding of a civil nature decided by the 
High Court, whether in its original, appel- 
bte or revisional junsdiction. Further, it the 
proceeding involves die assertion or enfoice- 
meot of a civil right, it is a civil proceeding. 

CPara 8) 

(C) Civil P. C. (1003), Section 11 — Res 
fodicata — - Issue of law. 

Section 11 contemplates the bar of res 
judicata not only respecting the suit as a 
whole but also couceming an issue detiided 
in a suit, and it is well settled that an issue 
of bw can abo be barred by the principle of 
res judicata. (Para 3) 

(D) Constitution of India, Article 133 (1) 
(c) — Substantial question of law. 

Where a ebuse in an agreement regarding 
the appointment oE Arbitrator is vague, the 
question whether the arbitration asreement is 
void and not binding on the parties or the 
Court can appoint an arbitrator is a point 
of great public importance and should be 
decided by the Supreme Court. There is also 
cooSict of decisions on this point among 
High Courts. (Para 2) 

CN/DN/B503/70/MVI/B 


1970 


Union of India v. R. D. Gupta (Bindra J. C.) [Prs. 1-2] Tri. 87 


Cases Referred: Chronological Paras 

(1964) AIR 1964 Tripura 27 51) = 

R. D. Gupta V. Union of India 2 

(1956) AIR 1956 All 457 (V 43) = 

ILR (1958) 1 All 593 (FB), Moh- 
mood Hasan Khan v. Govt, of Uttar 
Pradesh G 

(1956) AIR 1956 Pun] 205 43) = 

ILR (1956) Pun] 488, Delhi and 
Finance Housing and Construction 
Ltd. V. Brij Mohan Shah 2, 4 

(1955) AIR 1955 Cal 2.57 (V 42) = 

95 Cal LJ 160, Union of India v. 

Nalini Ranjan 5, 6 

(1955) AIR 1955 Cal 588 (V 42), 

LtLxmi Chand v. Kishanlal 4 

(1955) AIR 1955 Punj 172 (V 42) = 

57 Pun LR 192, Union of India 
V. New India Constructors 2 

(1950) 85 Cal LJ 136, Ganpatrai 

Gupta V. Moody Bros. Ltd. 4 


H. C. Nath Govt. Advocate, for Petitioner 
(In aU cases); R. D. Gupta, in person (In all 
cases). 

ORDER: — This order will dispose of 
Civil Misc. petitions Nos. 82, 87, 88, and 92 
to 94 filed hy the Union of India under Arti- 
cle 133 of the Constitution since the points 
involved for decision in all of them are ex- 
actly identical and the Civil revision petih'ons 
to which tliey pertain were disposed of by a 
common judgment dated 2.3rd of December, 
1967, by the tlien Judicial Commissioner Shri 
Jagannadhadharyulu. The dispute between 
the parties centred round the interpretab'on 
of an arbitration clause contained in the va- 
rious contracts of construction entered into 
by the Union of India with the respondents. 
That arbitration clause provided, in four out 
of the six cases we are to deal with, that if 
and when disputes of the nature mentioned 
therein arose between the parties they shall 
be referred to the arbitration of the Chief 
Engineer/Additional Chief Engineer, Central 
P. W. D., while in the other two cases such 
disputes were to he referred to the arbitra- 
tion of Additional Chief Engineer, Central 
P. W. D. The respondents herein, after the 
disputes arose between the parties, moved 
six independent applications under Section 20 
of the Arbitration Act in the Court of Sub- 
ordinate Judge, Tripura, praying for appoint- 
ment of an arbitrator in each case of its own 
choice since the arbitration clause contained 
in the contracts was vacue in the matter of 
clioosing the arbitrator. The vagueness plead- 
ed qua the four contracts was that no method 
was provided to choose either the Chief 
Engineer or the Additional Chief Engineer 
to work as arbitrator, and respecting the 
other two contracts it was urged that there 
are large number of Additional Chief Engi- 
neers of the Central P. W. D. and so in the 
absence of any determining factor in the con- 
tracts it is not possible to say whom to ap- 
point as an arbitr.ator. The Subordinate 
Judge did not accept the contention that the 
arbitrah'on clatise was vague in any manner 


and so it gave the choice to the parb'es either 
to accept the Chief Engineer of the Central 
P. W. D. as the arbitrator or the AddiHonal 
Chief Engineer, Zone H, of the Central 
P. W. D. Having felt aggrieved vdth the 
order of the Subordinate Judge, the respon- 
dents filed six revision petitions in this Court 

My learned predecessor Shri Jagaimadha- 
charyulu accepted the revision petitions on 
holding that the arbitration clause was clearly 
vague and so it was the function of the Court 
to name an arbitrator in each case. He con- 
sequently appointed Shri G. N. Dutta a (re- 
tired Chief Enmneer) of Gauhati as the sole 
arbitrator in all tlie six cases. It is against 
that order that the Union of India has moved 
tlie instant six applications seeldng certificates 
authorising it to file appeals in me Supreme 
Court. 

2. Shri H. C. Nath, the learned Govern- 
ment Advocate, raised two points to support 
the contention that a good case has been 
made out for issuing certificate under cl. (c) 
of Article 133 (1) of the Constitution. Accord- 
ing to that clause, an aggrieved party can 
file an appeal in the Supreme Coiut from any 
jud^ent, decree or final order in a civil pro- 
ceeding of a High Court in die Territorj' of 
India if the High Court certifies that the 
case is a fit one for impeal to tlie Supreme 
Court. In the first place, Shri H. C. Nath 
submitted tliat the view taken by Shri 
Jagannadhacharyulu is directly opposed to 
the opinion expressed by Shri Tinimalpad, 
another Judicial Commissioner of this Court, 
in the case of R. D. Gupta v. Union of India, 
AIR 1964 Tripura 27. Tliat case, it will be 
noted, was also between the parties which 
are arrayed against each other in the present 
petifa’ons. Shri H. C. Nath emphasised that 
in view of conflict between two judgments 
of this Coiut it is necessarj' that the matter 
should go to the Supreme Court for autho- 
ritative pronouncement to avoid embarrass- 
ment to tlie Subordinate Courts. lie stated 
further that arbitration clause of the nature 
at anvil is incorporated in a large number of 
contracts made between the Union of India 
and the Government contractors working in 
this Territorj' and so it is necessarj" that the 
legal question involved should be decided by 
the highest Court in the realm. 

Tlierc is no difference between the parties 
on tlie points. I may mention, that Sliri 
Tirumalpad happened to interpret an arbitra- 
tion clause which is exactly identical with 
that which came up for interpretation be- 
fore Shri Jagannadhacharyulu, and that tho 
views expressed by the two Judicial Com- 
missioners arc diametrically opposed to each 
other and are so wholly irrgponcil.tblc. Since, 
indisputably, such arbitration clause finds 
mention in a large number of contracts enter- 
ed into between the Union of India and 
Government conlractors, it Ls fit and pro- 
per that the matter should be .authoritatively 
decided. It is in order to point out that ia 
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two cases, decided by the Punjab High Ct^ 
and reported in AIR 1955 Punj 172, Unio® 
of India v. New India Constructors, and AIR 
1956 Punj 203, Delhi and Finance Housing 
and Construction Ltd. V. Brij Mohan Shah, 
an identical arbitration clause was incoiTi«> 
rated in the contracts out of which the dis- 
putes arose, and that in the Erst mentioned 
case the parties did not challenge the vali- 
dity of the clause on the ground of its being 
vague, while in the second case the cla^o 
was declared to be vague and the arbitration 
agreement w-as held not binding on the pi- 
ties, being void. In face of this conflict 
of authonties, I agree with Shri H. C. Nath 
that the present case is a fit case for going 
in appeal to the Supreme Court. The point 
in controversy is clearly of great public im- 
portance. 

8. The second point urged by Shri H. C. 
Nath was that the previous decision by Shri 
Tirumalpad operates as res judicata between 
the parties. He submitted further that Iho 
present respondent had moved the Supremo 
Court under Article 136 of the Constitution 
for special leave to appeal against the judg- 
ment of Shri Tirumalpad but that prayer 
was rejected. Shri R. D. Cupta, the res- 
poodenl herein and who argued the case per- 
sonally in this Court, adimtted at the bar 
that be had gone to the Supreme Court 
against the judgment of Shri Tirumalpad 
seeking special leave to appeal but his prayer 
was not allowed. Section 11 of (be Ovil 
Procedure Code, it will be noticed, cootem* 
plates the bar of res judicata cot only res- 
pecting the suit as a whole but also con- 
cerning an issue decided in a suit, and it is 
well settled that an issue of law can also be 
barred by the principles of res judicata. 
Hence, the second point urged by Sbri H. C. 
Nath is abo quite substantial and weighty. 

4. A legal question of far-reaching con- 
sequences that appears to have escapra at- 
tention so far, on all hands, is that if the 
arbitration agreement is vague, as contended 
by the respondent and as held by Sbri lagan- 
nadhacharyulu, then that agreement in terms 
of Section 29 of the Contract Act would be 
void. That section provides in unambiguous 
language that agreements, the meaning of 
which is not certain, or capable of being 
made certain, are void. 

The Punjab High Court held in the case 
df Delhi and Finance Housing and Constiuo- 
tion Ltd., AIR 1958 Punj 205 (supra) that 
the arbitration agreement of the nature in- 
volved in the present cases is vague because 
of imcertainty and as such void and not bind- 
ing on the parties. It is on that finding that 
the High Court, dismissed the appli^tion 
made by the defendant under Section 34 of 
the Arbitration Act for stay of the suit filed 
against it (the defendant). In support of that 
conclusion, the Punjab Hi^ Cwrt placed 
reliance on the cases of Canpatral Gupta v. 
Moody Bros. Ltd., (1950) 85 Cal LJ 138, 
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and Luxmi Chand v. Kishanlal, AIR 1955 Cal 
588. In each of these hvo cases the arbi- 
tration agreement was found to be vague 
and uncertain and the arbitration clause in 
consequence was declared to be invalid. If, 
therefore, the arbitration ameement conclud- 
ed between the parties before this Court is 
actually vame and uncertain respecting the 
choice of the arbitrator, then nothing out of 
it survives to be binding on the paib'es. In 
that event, the order of this Court appoint- 
ing Shri G. N. Dutta as the sole arbitrator 
^vould become unsustainable, and the res- 
pondent shall be left wit no alternative but 
to file a regular suit for appropriate rcDef in 
the Civil Court having jurisdiction in the 
matter. 

5. Shri R. D. Gupta raised two objections 
ac^Dst the maintainability of the petitions 
filed by the Union of India, In the first in- 
stance. he urged that Shri G, N. Dutta, the 
sole arbitrator, having died during the pen- 
dency of the present petitions, the petitions 
have become infractuous. To reinforce that 
contention, he relied on the authority of AIR 
1055 Cal 257, Union of India v. Nalini Ran- 
jan. That case is clearly distinguishable on 
facts. Bachawat, J., of the Cmeutta High 
Court had by an order appointed an arbitra- 
tor between the parties in an apphcatloa 
made under Section 8 of the Arbitration Act, 
and the Union of India petitioned the High 
Court for certificate of fitness of ameal to 
the Supreme Court against (hat oraer. It 
transpired, when that application camo up 
for hearing, that the arbitrator appointed by 
Bachawat. J., had died in the meantime. A 
Division Bench of the High Court held that 
the petition for leave to appeal %vas not 
maintainable in view of clause (d) of Arti- 
cle 133 (1) of the Oinstitutioa which pirmndes 
Ibat no appeal shall, unless Parliament by 
law otherwise provides, lie to the Supremo 
Court from (he judgment, decree or final 
order of one Judge of a High Court 

Das Gupt^ J., one of the Judges constitut- 
ing Uie Division Bennh, sAswed in addition 
(hat as a result of the death of the arbitrator 
the parties are relegated to the same position 
which prevailed when the application under 
Section 8 of the Arbitration Act was made 
and that the order appointing the arbitrator 
bad consequently b«»me infructuous. Ob- 
viously, there the dispute did not relate to 
the exact scope of the arbitration agreement 
but the difference between the parties cen- 
tered round the point as to who should be 
appointed an arbitrator. As against that, the 
di^te that arises for determination in the 
cases in hand is more deeper. It is whether 
<me of tbe ofiicers mentioned in the arbitra- 
tion clause b to work as an arbitrator, or that 
dause b void because of vagueness and some 
arbitrator other than those officers has to bo 
named by the Court. Therefore, with the 
death of Shri G. N. Dutta the parties are 
not relegated to (heir original position. Un- 
l3co the Calcutta case, the di^nita between 
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tibe parties is not about naming the arbitrator 
but the manner in which he should be 
named, apart from two other serious con- 
tentions which require determination, name- 
ly (1) whether the dispute is barred by res 
judicata, and (2) whether the arbitration 
agreement would survive if it is really vague 
as contended by the respondent in each of 
the sk cases. Consequently, I reject the 
first objection raised by Shri R. D. Gupta. 

6. The second point urged by Shri R. 
D. Gupta was that the order dated 23rd of 
December, 1967, of this Court is neither a 
judgment nor a decree nor a final order with- 
in the meaning of Article 133 (1) of the 
Constitution, and as such the certificate 
claimed by the Union of India cannot be 
issued. He cited tire cases of Nalini Ranjan, 
AIR 1955 Cal 257 (supra) and Mohmood 
Hasan v. Government of Uttar Pradesh, AIR 
1956 All 457 (FB), to support that conten- 
tion. The Allahabad High Court outlined 
the conditions which must be satisfied be- 
fore an order can be described as a final 
order within the meam'ng of Article 133 (1), 
Those conditions are, (1) tliat the order 
should not be an interlocutory order, (2) tliat 
even though it is an order which disposes 
of the proceeding before a Court finally, it 
should not be an order which leaves the ori- 
ginal proceeding in the Court below alive, 
and tliat there should be a final deter- 
mination of the rights of the parties or the 
order must of its own force dispose of the 
rights of the parties. I think all these three 
conditions are satisfied in tlie present case. 
Without doubt, the impugned order is not 
an interlocutory order. Further, that order 
finally disposes of the case filed before the 
Subordinate Judge. And, lastly, the rights of 
the parties which were debated firstly before 
the trial Court and then before this Court 
were finally determined. Shri R. D. Gupta 
argued that since only the question of ap- 
ointment of an arbitrator has been decided 
etween the parties and not the main dispute 
arising from the execution of the contract 
which the arbitrator is yet to deteirnine, it 
cannot be urged by the Union of India that 
the disputes between the parties have been 
finally determined. 

I regret I cannot accept that contention as 
valid. The final order contemplated by Arti- 
cle 133 (1) is an order which finallv deter- 
mines the dispute tluown up by the civil pro- 
ceeding filed in tlie Court and not the dispute 
which will arise out of a civil proceeding 
which may be filed in the Court in future. 
In the applications moved by tiie respon- 
dent in tile Court of the Subordinate Judge 
at Agartala, the only matter in controversy 
was whether the arbitrator had to be ap- 
pointed in terms of the arbitrah'on clause or 
whether that clause was vague in tlie matter 
of selection of the arbitrator and so it was 
For the Court to name as arbitrator. That 
dispute behveen the parties was finally de- 
termined by this Court by its order dated 
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2Srd of December, 1967. Therefore, thatr 
order, in my opinion, is a final order within! 
the meam'ng of Article 133 (1). 

7. The Calcutta authority is also of no 
help to Shn R. D. Gupta. There it was held, 
in a case filed under Section 8 of the Arbi- 
tration Act, that an order appointing an arbi- 
trator decides no question of right between 
the parties and as such it is not a final order 
appealable under Article 133. As stated ear- 
lier, the dispute had arisen between tlie par- 
ties in that case because they could not agree 
on an individual to work as an arbitrator and 
so the Court had been approached under 
Section 8 of the Act to appoint an arbitrator. 
However, in our case tho dispute is of an al- 
together different nature. It relates to the 
exact scope of arbitration agreement entered 
into between the parties. The respondent, I 
may appropriately mention, had moved tho 
applications under Section 20 of the Arbitra- 
tion Act. Such an application had to be and 
was registered as a suit, and tliat suit, it is 
obvious, has been finally disposed of by this 
Court’s order. A final order, in the sense tliat 
expression is used in Article 133 (I), is an 
order which finally determines the points in 
dispute in the civil proceeding and brings it 
to an end. This test is fully satisfied respect- 
ing the order in dispute. Hence, I repel the 
second submission made by Shri R. D. Gupta 
as well. 

8. The last point urged by Shri R. D. 
Gupta, though in a luke-warm manner, \ras 
that the dispute between the parties is not 
respecting a civil proceeding. The expres- 
sion “civil proceeding” used in Article 133 (1) 
is wide enough to cover any proceeding of 
a civil nature decided by the High Court, 
whether in its original, appellate or revi.sional 
jurisdiction. Further, if the proceeding in- 
volves the assertion or enforcement of a 
civil right, it is a civil proceeding. Judged 
by those tests, I feel no difficulty in holding 
that tlie impugned order was made in a civu 
proceeding. 

9. As a result, I accept all tlie six peti- 
tions and direct that a certificate do issue in 
each one of them under clause (c) of Arti- 
cle 133 (1) of the Constitution. However, I 
make no order as to costs of these petitions. 

Certificates issued. 


AIR 1970 IRIPURA 89 (V 57 C 2-1) 

R. S. BINDRA, J. C. 

Satish Chandra Ghosh, Petitioner v. Smt 
Sarba Mangala Dutta and anotlier, Respon- 
dents. 

Civil Revn. No. 9 of 1967, D/- 14-11- 
1969 from Order of Sub J., Tripura, D/- 
2-3-1967. 

(A) Ciril P. C. (190S), O. 2. R. G — Conso- 
lidation of suits — Essentials. 

CN/DN/B50/70Ai\7/B 
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The court can order consolidation o! softs 
in appropriate cases. The basic principles 
governing consolidation of suits are that 
there is similarity or identity of the matter 
in issue in the two suits and that the suits 
are between the same parties. The olqect 
of consolidation is to avoid multiplidty be- 
tween the same parties when the matter in 
issue is substantially the same in the two 
suits. AIR 1961 Gu) 92, Foil (Para 4) 
A title suit for partition between two bro- 
thers and a money suit for recovery of ar- 
rears etc. against a tenant of the joint pro- 
perties which IS the subject-matter of the tilla 
suit, cannot be consolidated. (Para 4) 

(B) HigI) Court Rules and Orders — ■ Tri- 
pura (Courts) Order 1950, Para 34 (3) and 
Para 34 (1) (b) — Revision petition agdnst 
order directing consolidation of two snits Is 
maintainable under Section 115, 0«1 P. C. 
— Althougli Section 115 is not applicable 
to Tripura by virtue of Para 34 (3) in fit 
ease court can interfere in revision under 
Para 34 (1) (h). (Paras 5, C) 

Cases Referred « Chronological Paras 
(1981) AIR 1981 Goj 62 (V 4S). Bhopo 
Fambhai v. Bai Mani 4, 5 

B. Chakjaborty, for Petitioner; J. K. Boy, 
for Respondents. 

ORDER « This is a revision petition by 
the plamtiff, Satish Chandra Ghoshu of Money 
Suit N'o. 1 of 1664 against (be order dated 
2-3-1967, by which Sliri S. M. All. the Sub- 
ordinate Judge, directed that that soit be 
consolidated with Title Suit No. 43 of 1960 
pending behveen aforementioned Satish 
Chandn Ghosh and his brother Jyotisb 
Chandra Ghosh. 

2. To appreciate the controversy, the 
facts of the two cases may be shortly nar- 
rated. In the Title Suit No. 48 of 19^ Jyotisb 
Chandra Ghosh happens to be the plain- 
tiff and that suit is for partition between 
him and his brother Satish Chandra Ghosh 
of a large number of irnmoveable properties. 
One of tlie properties included ia that parti- 
tion suit is that which forms the subject of 
Money Suit No. 1 of 1964. In this Money 
Suit, the relief claimed is for payment of 
the arrears of rent respecting that property, 
and it is founded on the allegations that that 
property had been jointly leased out by 
Satish Chandra Ghosh and bis brother Jyotish 
Chandra Ghosh to Sarba >langala I^lta and 
the latter had committed default in the matter 
of payment of rent. 

3. Shri S. M. Ali directed consolidation 
of the two suits on the basis that the evi- 
dence in both the cases shall be identic^ 
and "the judgment of one case spill affect 
the other if they are tried separately". It 
is the contention of the iielitioners counsel 
that neither the evidence in the tsvo suits 
shall be identical nor the Judgment in one 
suit shall affect the decision in the other 
and that as such the consohdalton was order- 
ed on altogether untenable grounds. 


4. It is not disputed that comolidatiDn 
of suits in appropriate cases can be ordered 
by the Court. However, the basic prindples 
governing consolidation of suits are that 
uiere is similarity or identity of the matter 
io issue in the two suits and that the suits 
are between the same parties. The object 
of consolidation ia to avoid multiplicity be- 
tween the same parties when the matter fa 
issue is substantially the same fa the two 
suits. Let us etamfae if these tests are 
satisfied respecting the two suits we are to 
deal with. The Title Suit is only between 
the two brothers and Sarba Mangala Dutta 
is not a party thereto. Further, that suit is for 
partition of a large number of immoveable 
properties, while the Money Suit ag.iinst Sarba 
Nlangala Dutta arises out of an alleged lease 
agreement between her on one hand and 
Satish Chandra Ghosh and Jyotish Chandra 
Ghosh on the other. It is not jLsputed that 
the proper^ alleged to have been leased 
out to Sarba Mangala Putta is also the 
subject of the partition suit and that there 
is DO dispute between the parties that thrd 
property is equally owned by the hvo pro- 
thers- Hence, neither two suits are between 
same parties, nor the matters fa issue in 
the two suits respecting the demised pro- 
pert}’ are identical. Again, the decision fa 
the Title Suit respecting the demised pro- 
perty will DOt determine the dispute whether 
the demised property bad been leased out 
by both the brothers, as contended by Satish 
Chandra Ghosh, or by Jyotish Chandra Ghosh 
all alone, as alleged oy the latter. Henc^ 
it Is not possible to su^n the consolidation 
order made by the trial Court. Bhopo FaJdr- 
bhai V. Bai Manl, AIR 1961 GuJ 92. is an 
authofity for the proposition tliat where the 
issues fa the two suits are different and the 
patties are not common, an order for the 
consolidation of the two suits for hearing 
eWdence fa common svithout the consent of 
the parties fa both the suits is illegal. It 
vras also observed fa that case that an order 
to treat the evidence in one suit as the evi- 
dence fa another suit cannot be passed svitb- 
out the consent of all the parties fa the two 
suits. 

5. Shri J. K. Boy, appearing for the res- 
pondents. urged vehemently that no revi- 
sion against the impugned order is maintaJa- 
able under Section H5 of the Civil Proce- 
dure Code. This point was specifically dealt 
with fa the case of Bhopo Fakirbhai, AIR 
1961 Guj 92 (sDpra). It was held that aa 
application to consolidate the hso suits re- 
presents a separate and independent pro- 
ceeding Inasmuch as such an application has 
nothing to do with the matters to be decided 
fa eifljer of the suits. Nor, it was observed 
further, is such an application in the nature 
of an interlocutory applJcafion in a suit. I 
agree with these observations of the Gujarat 
Hi^ Court and hold that a revision petf- 
Hon against an order directing consolidationj 
of two smts is maintainable under Sec. IIS' 
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of the Civil Procedure Code. However, it 
remains to be stated that in face of para. 

34 (3) of tfie Tripura (Courts) Order, 1950,. 

Section 115 of the Civil Procedure Code does 


not apply to Tripura. Clause (b) of sub- 
para (1) of para 34 provides diat the Court 
of the Judicial Commissioner may call for 
the record of any case which has been decid- 
ed by a Civil Court subordinate to it and in 
which no appeal lies to it if, on an applica- 
tion made to it, tlie Coiut is of the opinion 
that there is an important question of law 
or custom involved' and sucm question re- 
quires further consideraKon. In such a situa- 
tion, it is prowded further, the Court may 
make such order in the case as it thinks fit. 
I feel satisfied that determination of princi- 
ples governing consolidation of suits consti- 
tutes an important question of law and that 
such question does require consideration at 
the hands of this Court. There is no autho- 
rity of this coiut, I may add, on the point 
involved in this resdsion petition. 

6. The trial Court cannot direct conso- 
lidation of suits in an arbitrary manner or 
in complete obhvion of the principles that 
govern the subject. In the instant case, the 
consolidation, I feel satisfied, was ordered in 
a purely capricious manner. Neitlier, as .in- 
dicated above, ivill the evidence in the two 
suits he identical, nor the judgment of one 
suit will affect the decision in the other 
suit. Moreover, the principles governing the 
consolidation of suits, namely, (1) there 
should be simOarity or identiiw of the matters 
in dispute in the two suits, (2) that the dis- 
pute in the two suits should be behveen 
the same parties, and (3) that the evidence 
recorded in one suit cannot be read as evi- 
dence in the other suit without die consent 
of the parties, were neither considered nor 
applied by the trial Court. Hence, a clear 
case for interference in revision is made out 
under Para 34 of the Tripura (Courts) Order. 

7. As a result, I allow the revision peti- 
tion and quash the order dated 2-3-1960 
consolidating the two suits. The Court shah 
now proceed with the suits on their indivi- 
dual basis. The petitioner shall get costs 
from the respondents. Advocate’s fee Rs. 16. 

Revision nllow’ed. 


AIR 1970 TRIPURA 91 (V 57 C 25) 

R. S. BINDRA, J. C. 

Jatindra Kr. Bhattachaqee, Petitioner v. 
The State, Respondent. 

Criminal Rcvn. No. 4 of 1967, D/- 17-11- 
1969, from Order of Dist. Magistrate, Tri- 
pura, DA 25-11-1968. 

(A) Criminal P. C. (ISOS), Section 458 
pReport to High Cotirt) — District Magisfr.ate 
in revision on cvnminalion of records of sub- 
oiA’n.ate Magistrates mti.sf make reference to 
High Court except in cases falling binder 
Sections 486 and 457. (Para 2) 

aj7DN/B501/70/DGB/C 
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(B) Criminal P. C. (1898), Sections 561 -A 
— Stay of proceeding — Criminal trial can- 
not be stayed' solely on ground that a civil 
suit involving identical dispute is pending 
- Thougli no hard and fast rule can be 
laid down, criminal trial should not be stay- 
ed if civil suit is lilcely to drag on. AIR 
1954 SC 397, Folk; AIR 1927 Lah 17 and 
AIR 19o2 Mys 37 and AIR 1952 Assam 78 
and AIR 1935 Cal 182, Referred to. 

(Para 4) 

Cases Referred : Chronological Paras 

(1954) AIR 1954 SC 397 (V 41) = 

1954 Cri LJ 1019, M. S. Sheriff v. 

State of Madras 4 

11952) AIR 1952 Assam 78 (V 39) = 

1952 Cri LJ 654, Dharmeswar Kalita 
V. The State 4 

(1952) AIR 1952 Mys 37 (V 39) = 

1952 Cri LJ 709, N. B. Chikkathimma 
Reddi v. State of Mysore 4 

(1935) AIR 1935 Cal 182 (V 22) = 

87 Cri LJ 187, SriJdsson v. Emperor 4 
(1927) AIR 1927 Lali 17 (V 14) = 

17 Cri LJ 1114, Bishambar Das v. 

Emperor 4 

R. Ghosh and N. M. Paul, for Petitioner. 

ORDER ; The facts relevant to this revi- 
sion petition under Section 439 of the Crimi- 
nal Procedure Code filed by Jatindra Kr, 
Bhaltacherjee must be set out chrono- 
logically to appreciate the point that falls 
for determination. In conneefion with de- 
falcation of a sum, as big as Rs. 98,000 
from the Sub-Treasury, Dharmanagar, the 
petitioner, who w'as the sub-Treasury Officer 
at the time of alleged defalcation, was charge- 
sheeted on 1-1-1963, along with two otliers, 
under Sections 409, 468 and 477, I. P. C. 
Tliereafter, a civil suit, being Money Suit 
No. 8 of 1963, w'as insUtuted against the 
petitioner alone by the Government for re- 
covery of Rs. 98,000 and odd for tlic loss 
suffered by the Government on account of 
alleged negligence of tlie pefiUoner in the 
discharge of his functions as Sub-Treasury 
Officer. Tlie Magistrate’s Court at Dharma- 
nagar, in w’hose Court the crirnirial case was 
pending, stayed the same by order dated 
7-11-1965, on the ground that since the civil 
suit involving identical facts was pending 
and since tlie civil suit would primarily 
be decided on the ba.sis of documents, it 
was desirable that tlie civil suit should ho 
disposed of first. Tliat order vva.s not chal- 
lenged by the State Government. However, 
on 31-5-1966, the prosecution niov'cd the 
Magistrate praying that the criminal case bo 
proceeded with. Tliat prayer was rejected 
on 31-5-1966. 'Tliereafter, during the course 
of inspection it came to tlie notice of the 
District Magistrate, Shri S. M. Knnvv.ar, that 
the criminal case against Oie prc'-cnl peti- 
fioncr had been st.aycd. Ho readied tiift 
conclusion, on examination of tlie rcconis, 
that tlie case being "primarily of criminal 
nature” and the c'ml .suit having been 
filed only to recover the amount which had 
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been misappropriated, it was "bad and im- 
proper’ that the criminal proceedings should 
be stayed. He, therefore, vacated the stay 
by an order dated 25-11-1966 and directed 
that the case shall be proceeded with. The 
consequential steps tabeo by the District 
Magistrate were dial he firstly svithdrew the 
case on to his own file and then transferred 
it to Shri P. Nath, the Sub-divisional Magis- 
trate (Northern Zone) at Dharmanagar. It 
is against that order of the District Mams- 
trate that the instant revision was filed Dy 
Jatindra Kr. Bhattacherjee. 

2. Shri R. Ghosh, ajipearing for the peti- 
tioner, was highly critical of the order, dated 
25-11-1966 of tbe District Magistrate and 
branded the same as improper and legally 
not sustainable. He pointed out that the 
District Magistrate could not have vacated 
the order on his own authority even if he 
was of the opinion that the trial Mamstrate 
had gone wrong in staying the criminal case. 
At the best, the counsel submitted, the Dis- 
trict Magistrate could have reported the 
matter to the JLgh Court under Section 438, 
Cr. P. C. Another flaw about that order 
which was pinpointed by Shri Ghosh, was 
that it had been made without issuing notice 
to the petitioner or the Public Prosecutor. I 
think the criticism is completely valid and 
wholly justified. The District Magistrate 
lacked jurisdiction to vacate the stay order 
on his own authority. Final orders u erer- 
dse of revisional jurisdiction on examioatios 
of the records of the Subordinate Kfagistrate 
can be pass^ by the District hfa^strate 
only in the ca.scs contemplated by Sec- 
tions 436 and 437 of the Code. Respecting 
all other cases he is bound in law to make 
a reference to the High Court. The facts 
of the case in band f^l out of the ambit 
of either section 436 or Section 437. There- 
fore, the only course open to the District 
Magistrate, if he felt that the case had been 
stayed xvithout adequate lustification. was to 
refer the matter to this Court for ^judica- 
tion, Hence, it is not possible to uphold 
the validity of the order of the District 
Magistrate or to approve of the method 
adopted by him in making that order. 

3. When the case came .up for bearing 
before me on 14-11-69 I gave notice to Shri 
R. Ghosh that though it may not be possible 
to uphold the District Magistrate’s order 
dated 25-11-1966, 1 would like to interfere 
in revisiem suo motu. Shri Ghosh then re- 
quested me to grant him one adjoununeut. 
I agreed and so adjourned the case to 15-11- 
1969. 

4. In support of the contention that it 
is only proper that the criminal case should 
be slayw until the civil suit was disposed 
of, Shri Ghosh placed reliance, on 15-11- 
1969, on the authorities reported in Bishaor- 
bar Das v. Emperor, AIR 1927 Lah 17, 
N. B. Chikkalhimma Reddi v. State of My- 
sore. AIR 1952 Mys 37, Dharmeswar ^lita 
V. The Stale, AIR 1932 Assam 78 end Sil- 


kissoQ V. Emperor, AIR 1935 Cal 182, The 
question of stay was, however, thoroughly 
examined by their Lordships of the Supreme 
Court in hf. S. Sheriff v. State of Madras, 
AIR 1954 SC 397, and the observations 
made therein are conclusive on the subject. 
I cannot do better than reproduce the prin- 
ciple CTiunciated in the language of the 
Supremo Court itself. The relevant obser- 
vations nm as under: — 

"As betxveen the civil and the criminal 
proceedings the criminal matters should be 
given precedence. No bard and fast rule 
can be laid down but the possibility of con- 
flicting decisions in the civil and criminal 
Courts is not a relevant consideration. The 
law envisages such an eventuality when it 
expressly refrains from making the decision 
of one Court binding on the other or even 
relevant, except for certain limitednuiposes, 
such as sentence or damages. Tne only 
relevant consideration is die likelihood of 
embarrassment. Another factor svhicb weighs 
with the Court is that a civJ suit often drags 
on for years and it is undesirable that a 
criminal prosecution should wait till every- 
body concerned has forgotten all about the 
crime. The public interest demands that 
criminal justice should be swift and sure^ 
that the guilty should be punished while the 
events are still fresh in the public misd, and 
that the innocent should be absolved as early 
as is consistent with a fair and impartial 
trial. 

Another reason is that it is undesirable to 
let tilings slide till memories have grown 
too dim to trust. This however, is not a hard 
and fast rule. Special considerations obtain- 
ioe in any pariicular case might make soms 
other course more expedient and just. For 
example, the civil case or the other criminal 
preceding may be so near its end as to 
make it inexprfient to stay it in order to 
mve precedence to prosecution ordered under 
Section 476." 

It xvould be evident from these observations 
that the trial of criminal cases cannot bo 
stayed only for the reason that a civil suit 
involving identical dispute is pending be- 
tween the parties. The defalcation is al- 
leged to have been committed by the peti- 
tioner sometime in the year 1961. A period 
of almost 9 yea« has run out since then. 
Assuming that the civil suit shall be dedded, 
as stated by Shri Ghosh at the bar, within 
a few months from nmv, the decree of the 
trial Court is Lkely to be challenged in an 
appeal, irrespective of its nature, becauso 
the amount involved is substantial. The 
appeal against that decree might take an- 
other fesv j’ears before it can be decided 
by this Court. Hence, it looks inexpedient 
that the trial of ati offence should be delay- 
ed by more than 12 years or so. 'That trial 
itself may get protracted like the civil suit. 
Such a long delay would neither be in 
public interest nor in that of the petitioner, 
it would in fact reflect discreditably on the 
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administration of criminal justice. I have, 
therefore, decided to vacate the stay orders 
made by the Magistrate on 7-1-1966 and on 
81-5-66. Hence, in e.Yercise of the autho- 
rity vesting in this Court under Section 439, 
Cr. P. C., I set aside those hvo orders and 
direct that the criminal case should be pro- 
ceeded with without waiting for the deci- 
sion of the civil suit. 

Order accordingly. 


AIE 1970 TRIPURA 93 (V 57 C 2GJ 
E. S. BINDRA, J. C. 

Habibullah Majumder, Petitioner v. Nikhil 
Poddar and others, Respondents. 

Civil Revn. Petn. No. - 26 of 1967, D/- 
7-2-1970, from Order of Munsiff, Belonia, 
D/- 20-4-1967. 

Civil P. C. (1908), Order 26, Rule 5 — • 
Commission to esamine witness not resident 
in India — No reciprocal arrangement re- 
cognised by High Coiut e-risting between 
country in which witness resides and India 
— Party has no right to issue of Commis- 
sion. AIR 1958 AU 19 and AIR 1951 Pun} 
227, Rel. on; AIR 1953 Ajmer 27 and AIR 
1963 Pun} 27, Distinguished. (Para 2) 
Cases Referred: Chronological Paras 

(1963) AIR 1963 Punj 27 (V 50), State 
Bank of India v. Mrs. J. K. Sohan 
Singh S 

(1958) AIR 1958 All 19 (V 45) = 

1957 All LJ 646, Mohammad Azizul 
Rahman Khan v. Mohammad Ibra- 
him B 

(1953) AIR 1953 Ajmer 27 (V 40), 

Hukumal v. Manghoomal 8 

(1951) AIR 1951 Punj 227 (V 38) = 

ILR (1951) Punj 126, National Fire 
and General Insurance Co. Ltd. v. 

Mool Singh S 

(1950) Civil Revn. No. 58 of 1950 

(Punj) B 

M. R. Choudhury, for Petitioner; J. K. 
Roy, for Respondents. 

ORDER, In a suit filed against Habi- 
bullah, a resident of Pakistan, by Nikhil 
Poddar and others for recovery of damages 
on account of malicious prosecution, he (the 
defendant) moved an application in the tri.al 
Court prajang that he and his witnesses, who 
are also residents of Pakistan, should be per- 
mitted to be examined on commission. That 
application was rejected by the trial Court 
on 10-4-1967 on the basis that there %yas no 
reciprocal arrangement between India and 
Pakistan in regard to examination of wit- 
nesses on commission. Aggrieved by that 
order, Habibullah has come up in revision 
to this Coiut. 

2. It was held in the case of Mohammad 
Azizul Rahman Klian v. Mohammad 
Ibrahim, AIR 1958 Al l 19, that tl ie 
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issue of a commission for examination 
of a witness is not the right of a 
party but is dependent- upon the discretion 
Jy® Court. The High Court observed 
rurther that if there are no reciprocal ar- 
rangements between India and Pakistan res- 
pecb'ng the examination of ivitnesses on com- 
mission, the Court is' well within its rights 
in rejecting an application for issue of com- 
mission. The High Court agreed with the 
trial Court’s finding that there %vas no reci- 
procal arrangement between the two coun- 
tries for examination of witnesses on commis- 
sion. 

Likeivise, the Punjab High Court held in 
the case of National Fire and General Insu- 
rance Co. Ltd. V. Mool Singh, AIR 1951 
Punj (Simla) 227, that there was no reci- 
procal arrangement between India and Paki- 
stan and as such a letter of request cannot 
be addressed to a Court in Pakistan in terms 
of Order XXVI, Rule 5, Civil Procedure Code 
for the examination of a witness residing 
there. It was held further tliat an officer of 
a Court in India, in the absence of any reci- 
procal arrangement regarding examination of 
a witness on commission, is not competent 
to record evidence on commission in Paki- 
stan. 

In this case Hamam Singh, J., approwng- 
ly referred to a previous judgment of the 
Punjab High Court in tlie Civil Rei'n. No. 
58 of 1950 (Punj) decided by Kliosla, J., who 
had held that a party cannot as of right 
demand the issue of a commission to a place 
outside India unless reciprocal arrangements 
e.xist and have been recognised by 
the High Court. Khosla, J., also hap- 
pened to observe that it was con- 
ceded before him that there was no such 
arrangement existing between India and 
Pakistan. Hamam Singh, J., held further in 
the case of National Fire and General Insu- 
rance Co. Ltd., AIR 1951 Punj 227 that tlie 
order of the trial Court refusing the prayer 
for examining the witnesses on commission 
in Pakistan does not fall within tlie ambit of 
Clauses (a), (b) or (c) of Section 115 of the 
Civil Procedure Code. Hence, he happen- 
ed to dismiss the revision petition on the 
double finding that no revision was compe- 
tent and that since there was no reciprocal 
arrangement between the two countries, the 
commission could not be issued. With respect 
I agree with these observations of the learn- 
ed Judge and they are also in accord, I may 
add, with what w'as held in Mohammad 
Khan’s case (supra). 

3. As against the two authorities of Alla- 
habad and 'Punjab High Courts cited on be- 
half of the respondents, Shri M. R. Cfiou- 
dliun', appearing for the defendant-petitioner 
has placed reliance on tlie decision ^ in 
Hukumal v. Manghoomal, .MR 19.>3 Ajmer 
‘^7 where it was held that if llic witness 
lives at a considerable distance in P.ib'slM 
and cannot be compelled to attend tiio Court 
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a commission can be issued for his examina- 
tion. A perusal of the report shows 
DO objection was raised before the Judicial 
Cotnniissioner that tlierc being no reciprocal 
arrangement between India and Pakistan for 
examination of witnesses on commission iho 
pra>’er made for the purpose was not tena- 
ble. Tlifrefore. the decLsion in HukumaJ’s 
case is not much of importance because tiie 
point that has arisen for determination m 
the instant resision petition was not debated 
in that case. 

Shri M. R Choudhury, however, tirces 
that this Court should assume that by the 
time the case of Hukumal was decided, reci- 
procal arrangements between India and Paki- 
stan for examination of svitnesses on com- 
mission had been arrived at. I regret my 
Inability to accept that contention. Ilukumal's 
case was decided on 27-l-l^i3, svhereas the 
Allahabad High Court decided the case of 
Mohammad f^an on 22^-1957. If any such 
arrangement had been reached behveen the 
two countries by 27-1-1953. the Allahabad 
High Court could not have failed to take 
notice of it in March. 1957. 

4. Shn M n Choudhury also placed fell 
ftsce OD the decision in State Dank of India 
V. Mrs. J K. Sohao Singh, AIR 1903 PuoJ 
it. However, that judgment has no rel^ 
vaacy to the ease in hand. The revision was 
allossed in tliat case and the commission re- 
called on the basis that the facts which svere 
taught to be prnved oq commission issued 
to a witness in Paldstas at die instance of 
the respondent were opposed to the allega- 
tions made in the svritten statement by her 
and that, as such, there was no justification 
for issuing the commission, TTie questions 
whether or not a commission could be Issued 
to a witness in Pakistan, and whether there 
was any reciprocal arrangement for execu- 
tion of commissions for examination of wit- 
nesses betv.cen India and Pakistan, did not 
arise for d'’leniiio.ation in this Puniah case, 
DOT were debatesl liefore the High Court nor 
decided bv it Ifence, that case is of no 
help for the proposition canvassed by Shri 
M. n. Choudhury. 

5 . For the reasons {riven above, the petl- 
Ooa falls and is reject-^ However, I leave 
the parties to bear their own costs I may 
observe here, as desired by Shri hi. R. Cbou- 
dhu^', that if before the suit is disposed of 
by the trial Court it is prm-ed that reciprocal 
airangeTneot has been arrived at between 
the two countries, India and Pakistan, for 
examination of witnesses on commission, the 
defendant-petitioner may move the trial 
Court for granting tho prayer made in the 
present petition. 

Petition dismissed. 


AIR 1970 TRIPURA 94 (V 57 C 27) 

R. S. BINDRA, J. C. ‘ 

Sachindra Mohan Das Gupta, Petitioner 
V. The Chief Commissioner or Govt, of Tri- 
pura and another. Respondents. 

Writ Petn. No. 11 of 1954, D/- G-I0-19G9. 

(A) Constitution of Indio, Article 226 -— 
Limitarion — Limit by svhich party can 
come to writ court is date by which he could 
have brought suit for relief claimed in peti- 
tion. 

N<3 period of Imititioa goveros writ peti- 
tions filed under Article 226. However, the 
outside limit by which an aggrieved party 
can come to the writ court for seeking any 
relief ts the date by which it could have 
brought a suit in the civil court for grant 
of such relief. AIR 1904 SC 1000. Foil. 

(Para 6) 

(B) West Bengal Security Act (19 of 1950), 

Section 29 (3) (b) — Determination of com- 
pensation by Arbitrator is sub/ect to Seo- 
lions 45 and 40 of Arbitration Act (1940) 
(10 of 1940) — It is open for claimant^ 
therefore, to move appropriate authority for 
refeiriog matter of compensation payable to 
biro to arhitratioD — (Arbitration Act (1940), 
Sectfons 45 and 46). (Para C) 

(C) West Bengal Seetirity Act (19 of 1950), 

Section 37 — Scope — • Section 37 has nolb* 
fng to do with enforeement of right to com- 
pensation by individual whose property has 
been requisitioned, ^ara 7) 

Cases Referred t Chroooloocal Paras 
(1961) AIR 1961 SC 1006 (V 51) « 

(1964) 6 SCR 261, Slate of Madhya 

Pradesh v. Bhailal Bbal 5 

J. K. Roy and J. C. Lodh. for Petitioner; 
H. C. Nalb, Govt. Advocate, for Respon- 
dents. 

ORDER 1 Ta this j^tition filed under Arti- 
cle 226 of the Constitution tlie prayer made 
by Sachindra hfohan Das Cnpta is tliat a 
writ of mandamus be issued directing the 
two respondents, the Chief Commissioner of 
Tripota •and Bit Cwtramsml India, to dis- 
charge ttieir oblig.Ttions in terms of Sec- 
tion 29 (3) of the West Bengal Security Act 
(hereinafter called the Act) as extended to 
the territory of Tripura. 

2. The facts relevant to the prayer made 
can be set out in a few words. By orders, 
dated 29-5-1931 and 22-10-1952, lands mea- 
suring 1183 4 acres and 109.96 acres belong- 
ing to the petitioner were requisitioned by 
the Tripura Covemment under the provi- 
si<ms of the Act The possession of the first 
mentioned area of the land was taken by 
the Covemment on 11-6-1931 and of the 
second area on 22-10-1952. Subsequent, 
land ftieasuring 388 33 acres was derequisi- 
tioned. leaving a balance of 904.98 acres 
under requisition. This latter area was ao- 
qiiired in 1955 under the provisions of the 
West Bengal Land Development and Plan- 
ning Act of 1918. Though ia the vnit peti- 
LM/DJ^^GisS/^AKI/G 
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tion compensation was claimed respecting 
902.3 acres out of a total of 904.98 acres, 
but in the replication the petitioner stated 
ftat he claimed compensation only respect- 
ing 882.54 acres, Shri J. K. Roy, appearing 
for the petitioner, stated at the bar on the 
date of _ arguments that compensafa'on was 
claimed in regard to 882.54 acres from 11-6- 
1951, until the date this land was acquired 
in the year 1955. It is mentioned in the 
wait petition that compensation for the period 
of requisition was allowed to the petitioner 
along wnth the compensation which was deter- 
mined for acquiring the land, but that com- 
pensation was much too short as compared 
to what he is entitled in law. Tlie com- 
pensation for the requisitioned property was 
allowed, it is commonly agreed at the rate 
of 6% per annum on the market value of 
the land. The precise claim of the petitioner 
now is that he is entitled to get the differ- 
ence between the compensation to which he 
is entitled in law minus what he has already 
been paid. 

8. The respondents denied that the peti- 
tioner was entitled to any further compensa- 
tion. They pleaded that adequate compen- 
sation had been paid to the petitioner for 
the period during which the land remained 
under requisition. 

4. The writ petition, it looks, is not only 
highly belated but is also misconceived. Con- 
sequently, I feel satisfied that it merits dis- 
missal. 

5. The Government had secured posses- 
sion of the entire requisitioned area by 22nd 
of October, 1952, and the whole of that area 
was acquired sometime in 1955. The writ 
petition was filed on 23-6-1964. Obviously 
a civil suit for recovery of compensation was 
barred by the date the writ petition was 
filed. It is correct that no period of limita- 
tion governs 'writ petitions tiled under Arti- 
cle 226. However, it is well settled that 
the outside limit by which an aggrieved party 
can come to the writ court for seeking any 
relief is the date by which it could have 
brought a suit in the civil court for grant 
of such relief. If the •writ petition is filed 
after that date, it has to be rejected on tlie 
ground tliat it is highly belated. In support 
of this proposition I may cite the observations 
of die Supreme Court made in the case of 
State of Madhya Pradesh v. Bhailal Bhai, 
AIR 1964 SC 1008. They are as under: — 

'X.eamed Counsel is right in his subrnis- 
sion that the provisions of die Limitation 
Act do not as such apply to the granting 
of relief under Article 226. It appears to 
us however that the maximum period fixed 
by die legislature as the time within which 
the relief by a suit in a ciril court must be 
brought may ordinarily' be taken to be a 
reasonable standard by which delay in seek- 
ing remedy under Article 226 can be mra- 
sured. This Court may consider the delay 
unrc.asonabie even if it is less than die period 
of limitation prescribed for a cixTl action for 


the remedy but where tiie delay is more 
than this period, it udU almost always ba 
proper for the court to hold that it is un- 
reasonable,” 

Since, as stated above, this writ petition 
w^ filed after the period of limitation for 
fihng a suit had run out, the '.vrit petition 
must be rejected on the ground of its being 
unreasonably belated. 

6. The land had been reqrusitioned by 
the Government under sub-section (1) of sec- 
tion 29 of the Act Sub-section (3) of that 
section provides that the State Government 
shall pay compensation for any property re- 
quisitioned by it imder sub-section (1), and 
the principles according to which and the 
manner in which such compensation is to be 
determined and paid shall be, inter alia, as 
follows: — 

(a) where the amount of compensation 
can be fixed by agreement, it shall be paid 
within tliree months in accordance with such 
agreement; 

(b) where no such agreement can be 
reached, the amount of compensation shall 
be such as an arbitrator appointed in this 
behalf by the Chief Commissioner of Tripura 
may award. 

These provisions are subject to a proviso 
which states that in the case of immoveable 
property, the arbitrator -shall be a District 
Judge or an Additional District Judge. It 
may be safely assumed that no agreement 
had been reached in terms of Clause (a) 
between the petitioner and the Government 
in regard to the amount of compensation 
payable to the former. Therefore, the com- 
pensation had to be determined by a District 
Judge or an Additional District Judge in his 
capacity as an arbitrator. No step was taken 
by the petitioner to refer the matter to arbi- 
tration. Shri J. K. Boy contended for tlio 
petitioner that since it was the privilege of 
the Chief Commissioner to appoint an arbi- 
trator .and since the Chief Commissioner had 
not named any arbitrator, the petitioner had 
no right to seek the assistance of the civil 
court for getting an arbitrator .appointed. I 
regret my inability to accept tliaf argument 
as well founded. Section 29 (3) makes it 
clear tliat in the case of immoveable pro- 
perty' the arbitrator shall be a District Judge 
or an Additional District Judge. ITence, tiro 
Chief Commissioner had no option in naming 
the arbitrator for determining the compen- 
sation payable to the petitioner because tlio 
property requisitioned was immoveable. Only 
a move had to be made by the petitioner, 
which, unluckily, he failed to initiate. If 
the petih'oner had approached the Cliief 
Commissioner to refer the dispute to arbitra- 
tion and the latter had failed to respond, it 
would have been open to the petitioner to 
go to the civil court under the .•Vrbitration 
Act, 1940, with the prayer to appoint on 
arbitrator, I may appropri.atcly mention hero 
that Section 45 "of the .Arbitration Act, en- 
joins that the provi.sions of the Arbitration 
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Act are brndins on the Government, wh3e 
Section 46 of the same Act enacts that the 
provisions of float Act {excepting certain parts 
of it) shall apply to every arbitration under 
any other enactment for the time being in 
force, as if the arbitration were pursuant to 
an arbitration agreement and as if that other 
enactment were an arbitration agreement 
except in so far as the Arbitration Act is in- 
consistent with that other enactment or with 
any rules made thereimder. Hence, mite 
obviously the arbitration contemplated by 
Section 29 (3) of the Act is subject to the 
provisions of the Arbitration Act. It was. 
therefore, clearly open to the petitioner to 
move either the Chief Commissioner or the 
civil court for referring the matter of com- 
pensation payable to him to the arbitration 
of the District Judge or an Additional Dis- 
trict Judge. He having failed to do so, he 
must bear the consequences. 

7. The last point urged by Shri J. K. 
Boy was that Section 3/ of the Act stands 
in the way of a private person to file a suit 
or lake other proceedings against the Gov- 
ernment respecting the rights arising out of 
requisitioning of property. Here, again, Shri 
Boy does not api^r to to on sound footing. 
Sectioa S7 reads as under—' 

"(I) No suit prosecuticra or other legal 
proceeding shall he against any person for 
anything which Is or is deemed to nave been 
in good faith done of intended to be done 
In pursuance of this Act or aiw order made 
or deemed to have been made thereunder. 

(2) No sxilt or other legal proceeding shall 
lie against Government for any damage 
causra or likely to be caused by anything 
which is or is deemed to have been in good 
laiflt done or Intended to be done in pur- 
suance of this Act or any order made or 
deemed to have been made thereunder.” 

Its marginal heading is, 'protection of action 
taken under tlie Act.” It is too obvious that 
the object behind Section 37 is to afford 
protection to the various functionaries tneo- 
tioned in the Act against criminal prosecu- 
tions or suits for dax^ges for anything done 


by them in good faith to carry out the duties 
assi^ed to them under the Act. This sec-. 
Bon has nothing to do with the enforcement 
of the right to compensation by an individual 
whose property has been requisitioned. Thatl 
ri^t is clearly vouchsafed to him by sub- 
section (3) or Section* 29 of the Act, and 
if the right is there the remedy to enforce 
it tluou{^ the courts of the country is neces- 
sarily implied unless it is abridgea by some 
legislative measure, which clearly ia not the 
case respecting the right we are concerned 
with. Consequently, I repel tho point can- 
vassed by Shri Roy, 

8. In view of the .only relief sought in 
the writ petition, namely, that the respon- 
dents be directed to proceed in the manner 

S rovided by Section 29 (3) of the Act for 
etermining the compensation payable to the 
petitioner, I fail to see what function such a 
direction will serve. Section 29 (3) itself 
being available to the petitioner, I doubt if 
any direction given by this Court would 
make the provisions of that section mom 
effective. It is not denied that writ Court 
cannot determine for want of data, the 
amount of addiUonal compensation payable 
to the petitioner. The only purpose which 
such a direction could serve would be that 
the petitioner may get over the bar of llml' 
latioQ. However, Uie jurisdiction of writ 
court cannot be permitted to bo abused in 
that manaer. Hence, I feel clear that the- 
present writ petition is altogether miscon- 
ceived. 

9. As a result, I dismiss tho writ peti- 
tion. However, I leave the parties to bear 
their own costs. It is for the reason that 
the compensation payable to the petitioner 
for the period during which his lands re- 
mained requisitioned was never determined 
in the manner envisaged by section 29 (3) 
of the Act and so the petitioner had some 
genuine grievance against the respondents. 
Advocates fee Rs. 60. 

Petition dismissed. 
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